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Determining Whether Activities are "Inherently Governmental" (U)

(U) In order to ensure that the U.S. Government acquires needed goods and services in
the most economical and efficient manner, Executive Order 12615 (November 19, 1987),
Performance of Commercial Activities, specifies that "commercial activities” - i.e., recurring
services that could be performed by the private sector - shall be provided by private indus-
iry, except where statute or national security requires govemment perfm-mance In
implementing this Executive Order, Office of Management and Budget Circular Number

A-76 requires that all federal agencies ldentlfyallactawhesperformedbythmrpemmnel

as either commercial or inherently governmental. In general, mherenﬂy governmental
activities are those that “are aomtnmatelyrelatedtothe public interest as to mandate per-
formance by government personnel” - e.g., pomtxons requiring an individual to make poli-
cy decisions, or the command of military forces - whereas commenrcial activities "may be
provided by contract support...where the conn-actor does not have the authority to decide
on the course of action, but is tasked to develop optwna or implement a course of action,

with agency oversight.”

when there is an established pnvate sector capa-
bility to perform certain functions, it may be more
cost effective for DoD to "hire* those functions
rather than perform them with govemment asgets.
Second (and more du'ectly related to contract inter-
rogation), doctrine stataa that eontract support can

"augment enstmg capablhtles, provide expanded
sources of supphea and services, and bridge gaps in
the deployed force structure” (Joint Publication 4-0,
Doctrine for Logwtzc Support of Joint Operations).
In no circumstance, however, may DoD contract
services that are “inherently governmental” in
nature (see figure above).

(U) The fact that military intelligence
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interrogation services have been acquired via con-
tract implies that DoD) does not consider interroga-
tion to be an inherently governmental function.
We did not consider the question of whether inter-
rogation should or should not be so categorized:
the Federal Acquisition Regulation - described
below - specifies that the direction and control of
intelligence and counter-intelligence operations is
an inherently governmental function; however, our
discussion proceeds from the assumption that
interrogation does not constitute such "direction
and control” (This issue may warrant further
high-level review, particularly in light of =
December 26, 2000 memorandum by the Assistant
Secretary of the Army for Manpower and Reserve
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Affairs that found tactical and strategic intelli-
gence functions to be ineligible for private per-
formance on the grounds of inherently
governmental nature and risk to national security
respectively. The memo does provide for excep-
tions when a required intelligence capability is not
regident in the Department of the Army, and fur-
ther specifies - as noted during Acting Army
Secretary Brownlee's and LTG Mikolashek's July
22, 2004 testimony before the Senate Armed
Service Committee - that the memo does not apply
to Army forces under the operational control of
other DoD) components, including combatant com-

manders [emphasis added].)

L] -

(U) Acquisition of contract interrogation
services is therefore guided by DoD policies gov-
erning commercial activities (see figure below). In
any event, the Army Inspector Ge:neral Report,
among others, makes it clear that mntract inter-
rogators supporting Operal:mns EN'DURING
FREEDOM and IRAQL FREDOM are ‘bridging
gapsmformstructure muulmglmﬂm

importance of HUMINT in addition to simply
providing aerv:cm in the most emnomcal fashion.

('U) The hat:ure of the military intelligence
force structure has the potential to exacerbate cer-
tammmagementchallemeemherenttotheuseof

ol

DoD Policies Regarding Contract Services (U)

(U) Sources: DaD Directive 4100 15 (March 10, 1989) Commercial Actzmtm
Program; and DoD Instruction 3020.37 (as amended January 26, 1996), Continuation of
Essential DoD ContrWr S'wwes During Crises.

¢ (lDRelynnthamostaﬁ'echvamoftheTotalFome cost and other factors con
sidered, mcludmg active, reserve, civilian, host-nation and contract resources in
ordertoﬁﬂﬁnampedpaacetune and wartime missions.

=T

.- ('U) Achieve economy and quality through competition.

e ' ('U) Retain governmental functions in-house.

* (U) Rely on the commercial sector to provide commercial products and services,
except when (otherwise] required for national defense.
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contract services. Specifically, contract inter-
rogators, like military interrogators, fill positiona
that are characterized as "combat support,”
rather than the logistically-oriented "combat
service support" positions traditionally occupied
by contractors (see figure below). '

interrogators working side-by-side, is complicat-
ed by the fact that DoD's control of contract

COPY NUMBER ONE

Command and Control of Contract
Interrogators (U)

(U) As noted above, contract interrogators
work side-by-side with their military counterparts,
who must obey the Iawﬁllordera oftlm.rmpenom
in the chain of command. The mntractors, by con-
trast, are bound by the terins and conditions of the
contract between their parent companies and the
US. Government, which cannot be modified except

interrogators is exercised through the terms of by an oﬁmally dmated DoD contracting officer.

their contracts, rather than through a military
chain of command. Though the terms of a con-
tract could specify a similar degree of direct mili- .

tary control over a contractor, this control would
be specific to that contract, rather than umver-
sal. Further, this type of contractual clauae isnot
mandated by any DoD regulation.

A contract may be written to offer military super-
visors mgmﬁcant direct authority over contractors'

achonsinacombatmpportrole-howevm;therem
'no glmranteethat this will be the case for every
suchcontra::l:.

(U) Title 41 of the: US. Code, "Public

Combat Slipport vs. Combat Service Support (U)

(U) Sourcea Jomt Pubhcatmn 1-02, DoD Dictionary of Military and Associated
| Terms' Department of the Army Pamphlet 10-1, Organization of the Umted

.' StatesArmy

(U) Comhatsupportmthe provision of fire support and other operational assistance
~ to combat arms units such as infantry and armor. Military intelligence
interrogation is a combat support function. Combat service support, on the
other hand, provides for the sustainment of operating forces, and includes sup-
ply, transportation, medical, legal, and other related services.
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Contracts,” requires the Secretary of Defense to
"establish clear lines of authority, accountability,
and responsibility for procurement decisionmak-
ing" within DoD., The Federal Acquisition
Regulation (jointly administered by DoD, the
(General Services Administration and NASA), in
turn, speafies that only designated contracting
officers may enter into contracts - or modify them
- on behalf of the Government. Therefore, gince
the contracting officer responsible for the procure-
ment of interrogation services may or may not be
readily accessible to the military intelligence lead-
ership in the field, it is important that the terms
and conditions of such contracts are sufficiently
specific to ensure contractor compliance with mili-
tary commanders' expectations, yet suﬁc:ently

flexible to permit the inherently dynamic mploy- '

ment of contractors in operational, combat support
roles. For example, a contract could apwfy that
contract interrogators must follow FM 34-52 tech-
niques in general, but also comply with_any addi-
tional interrogation gmdanm prov:ded by the
military intelligence cummandex:“ )

(U) Even w1th g wen-wntten contract, how-
ever, the relatlons]ﬁg between & contract inter-
rogator and military intelligence leadership is not a
direct one. If there is any disagreement regarding
quality of work E_r interpretation of the contract's
terms, the dispute must be mediated by the con-
tracting officer (or his or her officially designated
on-gite representative) and the senior contractor
employee present, in order to ensure that federal
acquisition laws and the directives contained in the
Federal Acquisition Regulation are not violated in

UNCLASSIFIED ® Contraciors

the process. (See figure below for pertinent, repre-
sentative Army policy regarding command and
control of contractors in the field). This does not,
however, prevent military commanders from ful-
filling their obligation to protect detainees in their
custody from sbuse or mistrédtment. . Such behav-
ior by a contractor is a clearv:olaﬁon of law that is
not protected by contract terms. If a contractor
physically attacked or sm:ua]ly harassed DaD per-
sonnel, contractual procedures would certainly not
be cited as an unpednnent to disciplining or remov-
ing the contractor. The actions involved here are
no less serious, and commanders should immedi-
ately temove any contractor involved in such
behavior, immediately document the behavior, and
then ooordmato with the contracting officer.

(1) Under the Geneva Conventions, con-
tractors accompanying an armed force in the field
are entitled to prisoner of war privileges if cap-
tured, so long as they have received authorization
from that force. Theater commanders may revoks
that suthorization in response to contractors' vio-
lation of orders and instructions, particularly when
those violations jeopardize mission accomplish-
ment or force protection, and may direct the con-
tracting officer to demand that the coatractor
replace the offending individual (see, for example,
AR 715-9). However, the fact remains that com-
manders' freedom of action in directing the
actions of contract interrogators - short of whole-
sale removal - is limited by the terms and scope
of the contract, and by the administrative nature
of the Government-contractor relationship.
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Excerpts from Army Regulation 715-9, Contractors
Accompanying the Force (U)

' (lDCommandandwntmlofeommerualsupportserueapemnnelwﬂlbé“

defined by the terms and conditions of the contract. The mgmzant mnh'achng

officer or his/her designated representative(s) will monitor contractor perforrance
and maintain day-to-day liaison activities...[and) communicate the Army's
requirements and prioritize the contractor's actmt:les w:thm the t&'ms and

conditions of the contract.

* (U) The commerdial firm(s) providing the battleﬁelcl support services will per

form the necessary supervisory and managment functions of their employees.
Contractor employees ars not under the d.l.rect supervision of military personnel
in the chain of command.. [and] wﬂl notmand supervise, administer or

control Army personnel.

U) Finally, it is worth reiterating that the
Federal Acquisition Regulation specifically desig-
nates “leadership of military personnel" and

"direction and control of intelhgence ‘and count-
er-intelligence operations” as’ mherently govern-
mental funct.lons | Therefore contract
interrogators cannof be assigned in supervisory
positions over DoD mnhtary or civilian personnel.
Together with the reetnchons on contractor con-

trol and dmt:xphne described above, this point
illustrates that contractors may parallel, but not

be part of| the military chain of command that they
support.

InterrogatlonRelated Training
Requirements (U)

312

(U) There is no DoD policy mandating
specific training requirements for contract inter-
rogators, linguists, or analysta. Rather, it is up to
contracting officers to specify in writing the func-
tions to be performed by the contractors, includ-
ing any necessary qualifications. (Note, however,
that a contract may specify that contract person-
nel must be individually approved by the govern-
ment.) A representative Army policy is
illustrative:

(U) "The statement of work to be per-

formed is established in the government contract
with an employer. The...contractor is responsible

for hiring qualified personnel to satisfy the identi-
fied contract/task assignment.” (From Department
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of the Army Pamphlet 716-16, Contractor circumstances of the conflict and the status of the
Deployment Guide.) For example, a typical contract contract employee:

might require that the contracting company pro-
vide interrogators with Army Military
Occupational Specialty 97E (Interrogator) or
equivalent US. Government training acquired
- during previous military or government service.

(U) In addition, the Army has created
Individual Deployment Sites (IDS) and
Continental US Replacement Centers (CRC) to
provide basic, theater-specific knowledge to con-
tract employees. Pre-deployment training at
these facilities iz given only if specified by the

governing contract, and covers topics ranging -

from local customs and courtesies to the Germrh
Conventions. Alternatively, the contracting com-
pany may provide equivalent training to. its

employees if 80 specified in the contract.. None of

this training is mandatory, though Army doctnne
indicates that it "should” bG provxded (Army
Pamphlet 716-16). o -

| ¥ |

Legal Accmmtabﬂitf of Cé::lzractom (U)

(U) As dmcuaned pi'ekuslx military com-
manders . do_ nnt have’ non-judicial disciplinary
aut.honty over mnh'act personnel short of removal
of the oﬂbgﬂmQ individual {effected via the con-
tracting officer). However, federal law does provide
for the prosecution of contract personnel who have
committed crimes while attached to forces in the
field. Several bodies of law apply, depending on the
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1. (U) In time of congressionally declared war,

all persons serving with or accompanying an
armed forcemtheﬁeldai'emhecttothe
Uniform Code of: Mhtary Justwe (UCMJ).
Atotherumu,t}mucwmyapplyin
somocases(e.g oontractpe:mmelwhom
retired service' - members drawing pey are
subJet:t to“the UCMJ at all times).

2. (U] Inallot]mrm.indmdualsm;:loyed

byoracmmpanymgthearmedfomnut-

7 side the U.S. are subject to U.S. jurisdiction

underoneofthrea]egalregmeupemﬂedby
US.Code

a () War Crimes (18 USC §2441):
Whether inside or outside the United
Stétes, U.S. nationals who commit
"erave breaches® of the Geneva
Conventions or acts prohibited by cer-
tain articles of the Hague Convention
may be prosecuted for war crimes.
(This statute simply codifies individual
accountability deriving from U.S. obli-
gations under these conventions.)

b. (U) Special Maritime and Territorial
Jurisdiction (18 US.C. §7): Any US.
national who commits a federal
offense while on the premises of U.S.
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military facilities (among other
places) in foreign states may be prose-
cuted. (Foreign nationals committing
crimes against US. nationals within
overseas U.S. military facilities may
also be prosecuted.) This is the
statute under which CIA contractor
David Passaro is being prosecuted, as
the alleged assault took place at a U.S.

military base in Afghanistan.

¢. (U) Military Extraterritorial Jurisdiction
(18 US.C. §3261-3267): Anyone (includ-

ing a foreign national) who commits a ..

fedwoﬁmaethatwmﬂdbopmushable
bylmpnsonmmtfurmronaymrlftt
had occwrred within the speqal mar-
!hlneandmmaljunsgmhnn of the
US - eg., assault - whileprovxdmgcon
tractmtous. armedfmmy
where outside the US. may be
mm@ ‘:'::.

(U) As thm'smnmary of pertinent jurisdic-
tion dmnonstratas DoD contract personnel are
- accountable for any criminal acts that might be
committed during interrogation sessions.

However, the summary suggests two "loopholes”
which, while not applicable to DoD contractors,

warrant further review.
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(U) First, foreign contractors (e.g., local
interpreters) employed by non-DoD agencies do
not appear to fall under US. jurisdiction under any
of these statutes even if an alleged crime were com-
mitted within a DoD facility. While it is logical that
"foreign-on-foreign" crimes should fail under local
rather than U.Smmdlchonihtheabmceofa_
US. Governmentpresence, the existence of a con-
u'actxelahonshpmththe U.S. might argue for the
extension of M:htary Extraterritorial Jurisdiction-
like eoverage to. contractors supporting all US.
Governmmt agencies abroad.

{U) Semnd, as noted in MG Fay's mve.stxp
hon of contract personnel at the Abu Ghraib deten-

* tion facility DoD contractors acquired through

other agencies of the U.S. Government (such as the
CACI, Inc. contractors at Abu Ghraib, whose con-
tract was part of a "blanket purch:m agreement”
maintained by the Interior Department) may not
be subject to Military Extraterritorial Jurisdiction,
based on a strict interpretation of the term
"Department of Defense contractor” In many
cases, however, such contractars could be prosecut-
ed under Special ‘Maritime and Territorial
Jurisdiction or the war crimes statute. In any
event, ag a result of the Army's Abu Ghraib inves-
tigations, this question has been referred to the
Department of Justice.
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(U) Contractor Accountability: Summary

(U) The preceding discussion addressed
geveral administrative and operational concerns
regarding the employment of contractors in sup-
port of military interrogation activities. However,
DoD policies and regulations for interrogation are
founded on respect for humane treatment and
international and domestic law: any crimes com-
mitted by DoD contract interrogators may be pros-
ecuted, and problems of lesser severity may be
dealt with by dismissal of the offending contractor.

Specific Findings Regarding
- Contractors (U)

(U) It is clear that contract interrogators “-P

and related support personnel are "bridging gaps"
in the DoD force structure in Guantanamo Bay;
Afghanistan and Iraq. As a senior intelligence offi-

cer at the US. Central Cominand (CENTCOM)
stated, "Simply put, mterrogtwn operations in
Afghanistan, Iraq and Guantanamo can not be res-
sonably accomplished mﬂwut contractor support.”
Asareaultofthmahortfa]hmmhcalmterroga
tion-related slnlla however, numerous contracts

havebe_enayard_edbyt.hemces snd various
DoD agencies withiout central coordination; and in
somecases.manadhocfashmn (as demonstrated
by the highly publicized use of a "Blanket Purchase
Agreement” administered by the Department of

Inferior to obtain interrogation services from
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CACI, Inc.). We found, nevertheless, that contrac-
tor compliance with DoD policies, government
command and control of contractors, and the level
of contractor experience were generally good,
thmkamlargepm'ttothedﬂlgeneeofmtradang
officers and local oommanders. e

(U) We also _foimci that conh'actors made a

significant contribution to U.8. intelligence efforts.
The US. Smthem Command’s (SOUTHCOM)
contracnng oﬁicer opined that contract interroga-
tor performance had been "superb,” an observation
that our interviews with senior leadera at-GTMO

. supparted. Contract interrogators were typically

former :military intelligence or law enforcement
e:rsonnel. and were on average older and more

éxperienced than military interrogators; many
anecdotal reports indicated that this brought addi-
tional credibility in the eyes of the detainees being
interrogated, thus promoting successful interroga-
tions. In addition, contract personnel often served
longer tours than DoD personnel, creating conti-
nuity and enhancing corporate knowledge at their
commands.

(U) Finally, as was described at greater
length in our discussion of interrogation-related
abuse, there were some, but not many instances of
abuse involving contractors.

315

OFFICE OF THE SECRETARY OF DEFENSE

(C"OYPV NTTMRER ONF

OSD AMNESTY/CCR 498



| | -
Page 323

OFFICE OF THE SECRETARY OF DEFENSE

UNCLASSIFIED COPY NUMBER ONE

h

This page infentionally left blank

316

UNCLASSIFIED ¢ contractors
OFFICE OF THE SECRETARY OF DEFENSE

ﬂﬂ“‘tr W TY T £'7T% THMYT. Oy, Ny Yy

OSD AMNESTY/CCR 499



Page 324

OFFICE OF THE SECRETARY OF DEFENSE
COPY NUSHEHEAREAN—

At P e

Department of Defense Support to Other
Government Agencies (U)

(U) Working alongside non-military orgﬁ:ﬁmﬁonslagencies to jointly execute missions for
our nation, proved to be complex and demanding on military units at the tactical level.
. LTG Anthony Jones, AR 15-6 Investigation of the Abu Ghraib Prison
and the 206th Military Intelhgeme Bnpde |

(N TR

(U) As I understand this issue, the conditions were set for “ hésr detainees” based on a
verbal agreement between CJIF-7 stqff officers and OGA o allow the agmcy the use of
a number of cells at Abu Ghraib for their exclusive use. There was no mquirzmem Jor
them to in-process the prisoner when they used those cells. This cell arrangement was
concluded as part of the overall intelligence coopemtwn effort in the country with no

directive or agreement being formally camummared.
- LTG Ricardo Sanchm Commande:; CJTF-1, July 2004

Inh'oduetion (U) | Administration (DEA), U.S. Customs and Border

Protection, and the Secret Service.

(U) As part ofour:eport waweretaakedto

mDeparhntofDefensa(DnD)mpporttonr (U) There were clear limitationa to our
participation in the initerrogation activities of non- " investigation of DoD support to OGAs. We did not
DoD entltzgs. Forpurpines .of our discussion, these investigate the existence, location or purpose of
~ entities,; also~ ~known as Other Government any dedicated or OGA-run facilities. Similarly, it
Agencies or OGAs, are foderal agencies external to was beyond the scope of our investigation to pur-
DoD with spécific interrogation and/or detention- sue the activities, legal authorities, or policies gov-
related missions in the Global War on Terror, erning OGA operations at those locations. Simply
OGAs involved with such missions include the stated, we considered only those situations where
Central Intelligence Agency (CIA), the Federal DoD provided interrogation or detention-related

Bureau of Investigation (FBI), Drug Enforcement support for another federal agency.
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