UNCLASSIFIED/FOUO

Summarized Unsworn Personal Representative Statement with absent Detainee

Personal Representative states Detainee declined to participate in Tribunal
| proceedings.

Personal Representative states the Detainee was advised of his right to be present
during all open sessions of the hearing; advised of his right to make a statement; under
oath or unsworn; advised of his right to representation by a Personal Representative;
advised of his right to provide evidence and present witnesses on his behalf; and
advised of his right to examine and review all unclassified evidence/documents.
Personal Rep stated the Detainee indicated he did understand the Tribunal process.

The Personal Representative submits the Detainee Election form D-A.

The Recorder presented Exhibits R-2 and R-4 info evidence and gave a brief
description of the contents of the Unclassified Summary of Evidence (Exhibit R-1).

The Recorder confirmed that he had no further unclassified evidence or witnesses and
requested a closed Tribunal session to present classified evidence.

President was convinced Detainee was aware of his rights and had an understanding
of the Tribunal process. President announced Tribunal hearing would proceed
without the presence of the Detainee.

Personal Representative made the following statement for the detainee.

Personal Representative: Exhibit D-J, the witness that was requested was a commander
of a Taliban training camp. ISN 558 states that the detainee was never at that [ocation
and there for since the witness was at that location the fact he didn’t know 558 was proof
that he was never there.

Tribunal President: This is a statement from the witness that was requested witness
number 707,

Personal Representative: Yes, the witness could not write, he could read but not write so
the translator wrote what he said, he looked at it and the translator and I witnessed if.

Personal Representative: The detainee did allege torture in Afghanistan by two FBI
agents and then that those men threatened him but did not torture him her. I forwarded
that complaint through our legal channel as required.

Tribunal President: Was that complaint given to you during the initial interview?

Personal Representative: Yes, Ma’am.

ISN# 558
Enclosure (3)
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Personal Representative: The Detainee wanted to bring your attention to the fact that
“associated forces” are not defined in the definition of enemy combatant and he did not
know how he could reasonably confront or rebut that if it was not defined. I would also
like to draw your attention to fact that he claimed he had a POW Card that was issued to
him by the United States, He had the card in his possession at Baghram Air Base for
several months. The Internetional Committee of the Red Cross witnessed it. As you are
aware, Geneva Convention Category I has three categories for someone who is captured
on the battlefield; civilian, combatant, or POW. Those categories are mutually exclusive.
In D-f, I included the Geneva Convention. On page one, he was entitled to the status of
POW. On page two, the categories with POW, the length of the status is in effect which
is to when the conflict is terminated. There is the identity card requirement, which is on
page five. Also on page five, it is not to be removed once the card is given. So, he would
ask that you reconsider that. That can be construed as proof he is not an enemy
combatant, because if he is a POW, that would exclude him from being an enemy
combatant,

Tribunal President: We will make note of his request. This tribunal has determined that
the designation of POW is not refevant to the combatant status determination.

The Personal Representative states for the record that the Detainee received two letters
in the mail from his lawyer to not participate in the tribunal process. The Detalnee
made a statement 1o the guard that if there is a tribunal he is not attending.

The Personal Representative had nothing further on the behalf of the detainee for this
anclassified session of the tribunal.

The Tribunal President concludes the open tribunal session.

AUTHENTICATION

I certify the material contained in this transcript is a true and accurate summary of the
testimony given during the proceedings.

Colonel, United States Army
Tribunal President

ISN# 558
Enclosure (3)
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mmc]@bunbcrgpem:e ca,uk

Moa2zam Begg
Guantanamo Bay
Cuba -

* 14 August 2004

Dear Moazzam

1 am writing o introduce you to Gita Gutiamaz {(of the law firm Gibbons, Del Deo, Dolan,
Griffinger, & Vecchiona) wha has obtained stearanca to visit you. The condiions under
which she is allowed to visit you are far from ideal, Any documents that she takes to the
vigit, including this letter, are subject to scrutiny by the autharities at Guantanemo Bay.
Thie process is of course objectionable, and Gita is complying with it becauss, using.
the best Judgement we ¢an, it is of urgent importance that you ses an outsicle and
indepandent person wha has your interests at heart, when you hava heen allowed no
such sontact for the past two and a half years,

| write this letter to reassure you that Gita is part of a legal team in the United States,
who Is acting with the blessing and on the instructions of your family and of me on
behalf of your family. [ set out something of the history of instruction of lawyers and
actions on your behalf of which you may be completely unawara.

Immediately after you were unlawfully seized in Pakistan, your family initiated legal
actlon on your behalf in Pakistan. The judges In Pakistan, on an application for habeas
corpus (maarning thet you should ba immediately released from unlawful custody and
produced to the court) ardered that you be so produced. Each relevant Ministry in
Pakistan subritted an affidavit thet it was not responaibie for holding you, and was
unawars of your whereabouts, Thereafter your father was informed that you were in
Bagram Airbase in Afghanistan. For the next year, acting on your family's instructions,
and [olntly with them, ! pressed the Foreign Cffice to asslat in your releass from
unlawful detention. The Forelgn Office stated to your father and to me in wiiting and In
pearson that they hrad had no consular or walfare access to yau and could provide us
with no informatian whatsoaver, They stated that the US would provide thsm with na
information. We asked for the active assistance of the British Govemmant in
challenging the lagality of your detention 'n Afghanistan.

Pariners Prochice Manager Soficitory ' Toimiyranian Carewerkers
Qarelh Peirce Richard Brogw Raehaed Dosgisht Marcia Wiillg Sizweat Tefun Conguan
Feraplpreppsnc Danic! Quodalla Harricy Wiairkb Lix Fareell
Nigel Laskin Qifice ddanaper Adestair Lyon Satah Wo dithoumc Peouy Genties c
Sugan Upten Herry Miller Fungeln Zakk
Yréme Nembhard

Spactulist Holp Rera
Tha firoe is regulared by the Law Sociaty in the conduct of Investment husinesy
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We then leamned that you had been moved to Guantanamo Bay, and since that ime we
have instructed [awyers in America to bring all possible preceedings on your behalf that
could challenge the legality of your detentian, Including & petition ta the Inter-Amearican
Commiitee for Human Rights which made strong recommendations in respect of the
detention without trial of detainess in Guantanamo.

| instructad the Centre far Constitutional Rights in New York on your behalf to
comimence a challenge in the U8 courts, (Thay had already Inltiated habeas corpus
praceedings in the courts in America in early 2002 on behaif of two other British
residents, Shafiq Rasul and Asif Igbal, fram Tipton in the West Midlands, who had been
detained in Guantanamo Bay since garly 2002.) Their case finally reached the
Suprame Caourt In April of this year, and judgement was given on 28" June 2004,
finding that the United States Government had been wrong to argue as it had in the
lower courts, that Guantanamo Bay wag not subject to the supervisory jurisdiction of
the US courts. {I instructed the lawyers at the Centra for Constitutional Rights 1o join
your awn case In that action, but It was considered by them that es thal case was
considerably advanced at that stage, and due to be heard by the Supreme Court, it was
prafsrable for findings to be made in relation 1o the applicants already bafore the
Suprame Court so0 that further delay not be brought about, and because any findings in
relation 10 any detainee would have a paraile! effact upan athaers.)

It la thus that you have now come to meet Gita. She ig an attorney in New York, and
following the Supreme Court case, her firm agreed to act with the Cantra for
Consthytional Righta to achiave a resolution of your position. It is important for you to
know that the Prime Minister, Tany Blair, has already stated publicly in this country that
you will be retumed here. Thea Attorney General, Lord Goldsmith, has also stated

lpublicly that the proposed military tribunals do not constitute a fair procedure that the L
United Kingdom can acknowledge as adaquate. Gita will undoubtedly discuss with yo
further our own view In ralation to the tribunals and the process under which you ere
held. That view ia strongly held; that it is & procass that does nol comply in any way
with any minimum Intemnational norms of basic human rights and due process.

Wa nope that by now, the beginning of the end of your ordeal has been achleved. it has
bean a great privilega for the past two and a half yaars, although ona that has bhaen
exiremely distrewsing and frustrating, to have warked with your family who have been
tireless in campaigning for your release. Thanks to their efforts, there is hardly a person
In this country who does not know the nama of Moazzam Begg, and the injustice that
Guantanamo Bay represents.

| apologise for the bravity of this letter, and its inadequacy in discussion of the further
legal actlons that are contemplatad. | would fike to make you awars however, that it
having baen stated by President Bush that the British detaineas could ba transforred
any time that the British govermment agraed t takea them, and tha British government
having statad that It would take them, that in the absence of thls happening promptly,
we propose o seek a judiclal review in the courta in this country, of the continuing
failure of such & transfer i it has not takan place ahortly. Mr Blair has stated it is
perfectly appropriate to maka sure there are ‘structures’ in place in this country in order
to satisfy the United States that thera would be no risk if you were transferred, It Is
extremaly difficult to know what these ‘structires' might be but this is @ matter that wiil
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have to be pressed hare In the courts if there is continuing fallure to achisve your
transfer and/or to achiave your releasa from unlaowful cusiody. Our view, strongly held,
is that In ng girgumstances is the unjust and unlawful ‘process’ ongoing in Guantanamo
an appropriate one to engage In. That view, as | have indicataed, is accepted bry mal
sanlor legal advisor to the British Govarnment, the Attorney Ganeral.

Lastly, | wish tu emphasise that fhe whole process under which you were unfawfully
kidnapped in Pakistan, as the Pakistan courts effectively acknowletged. |.e. subject to
no jawful process of arrest, detantion, deportation or extragition, contaminates in law
the whole process that has followed thereaftar, even had that process been, as it so
clearly has nof, a process that accorded with international minimum obligations. We
have absolutely no doutt, having intarviewed in detail some of those who have
returned to the United Kingdom from Guantanamo Bay, and whao were in US detentlon
in Afghanistan, that you had been subjected to an unimaginable ordeal. Nothing in that
process could possibly stand the scrutiny of a proper and independent court. In the
absence of that, nothing lesser should be substituted nor agreed with.

I shall continue to act on your behalf and on behalf of your family, in every way that is
poagible unti! you are safely back here and with your family once again, Those actions
are taken in coaperation with collsagues in the United Statas and it ia thus | introduce
Gita to you and to confirm that it is with the knowledge and blessing of your tamily heras
t enclose a copy of & letter from Sally and a lattar from your father confirming that
instruction which has in fact besn ongoing for the past ysar and a half. Those |stters
are Includex] with this in order that you be reassured that Qita is introduced 1o you
through ourselvas Lastly, | enclose a copy of a letter sent by the Foreign Office w0 yuur
father on the 11" August.

We hope that your days in Guantanamo Bay are numbared, and are fast drawing to an
end. We have considered It Important that Gita, the first lawyer of the team to obtain
clearance, comes to ses you at the sarflest oppertunity. (A further application to sea
you by ancther lawyer, who is accreditad as @ lewyser in the US but is British by birth,
Clive Stafford Smith, ia also at the present time, under considaration. He too works with
the Centre for Constitutional Rights and with us. Like Gita, he has mat your father.)
Whilst there may be restrictions upon what Gita is able 1o say as a rasult of the whoily
wrong, in our view, conditions under which she is obliged to see you, we hope
nevertheless that you will find the meeting of benefit. | ook forward to seeing you at the
aariisst possible opportunity.

With bast wishas,

Yours sincerely,

et fone

Gareth Peirca
Birnbarg Peirce & Partners
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IN THE UNITED STATES DISTRICT COURT
. FOR THE DISTRICT OF COLUMBIA

MOAZZAM BEGG,
Detainee, Camp Delta,
Guantinamo Bay Naval Station
Guantinamo Bay, Cuba;

SALLY BEGG,
as Next Friend of MOAZZAM

United Klngdom;

FEROZ ALI ABBAS],
Detainee, Camp Delta,
Guantinamo Bay Naval Station CASE NUMBER
Guantinamo Bay, Cuba; and 1:04Cvo1137
JUDGE: John D. Bates

ZUMRATI ZAITUN JUMA,
DECK TYPE: Habaas Corpus/2255

DATE STAMP: 0
United Kingdom; t 07/02/2004

Petitioners,
PETITION FOR WRIT
OF HABEAS CORPUS
v.

GEORGE W. BUSH, No.
President of the United States
The White House

1600 Pennsylvania Ave., N.W.
Washington, D.C. 20500;

DONALD RUMSFELD,
Secretary, United States
Department of Defense
1000 Defense Pentagon
Washington, D.C. 20301-1000;

ARMY BRIG. GEN. JAY HOOD,
Commander, Joint Task Force - GIMO
Guantinamo Bay Naval Station
Guantinamo Bay, Cuba; and

' St et e i S wt s St s e St St St St gt vt St St St St ot Nt wwt wwt Nt vt St gt et vt vt ‘vt Nkt Sart et ml et et

ARMY COL.NELSON J. CANNON,

‘Exhibit DC,
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Commander, Camp Delta, , )
Guantinamo Bay Naval Station )
Guantinamo Bay, Cuba )

)

Respondents. . )
All sued in their official capacities. )

PETITION FOR WRIT OF HABEAS CORPUS

1. Petitioner Moazzam Begg and Feroz Ali Abbasi seek a Writ of Habeas Corpus. They act on
their own behalf and through their Next Friends, Ms. Sally Begg, the wifec of Moazzam Begg,
and Zumrati Zaitun Juma, the mother of Feroz Ali Abbasi.

2. Petitioner Moazzam Begg (“detained Petitioner”) is a citizen of the United Kingdom.
Petitioner Sally Begg is a citizen of the United Kingdom. Petitioner Moazzam Begg is being
held virtually incommunicado in Respondents’ unlawful custody.

3. Petitioner Feroz Ali Abbasi {“detained Petitioner”) is also a citizen of the United Kingdom.
Zumreti Zaitun Juma resides in the United Kingdom. Petitioner Feroz Ali Abbasi ir being held
virtually incommunicado in Respondents’ unlawful custody.

4. Pursuant to either the President’s authority as Commander in Chief and under the laws and
usages of war or the November 13, 2001 Military Order, see Y 38-40 infra. Reépondents
George W. Bush, President of the United States, Donald H. Rumsfeld, U.S. Secretary of
Defense, Army Brigadier General Jay Hood, Commander of Joint Task Force-GTMO, and
Army Colonel Nelson J. Cannon, Commander, Camp Delta, Guanlanmmo Bay Naval Station,
Cuba are either ultimately responsible for or have been charged with the responsibility of
maintaining the custody and control of the detained Petitioner at Guantdnamo.

JURISDICTION

5. Petitioners bring this action under 28 U.S.C. §§2241 and 2242, and invoke this Court’s
jurisdiction under 28 U.S.C. §§1331, 1651, 2201, and 2202; 5 U.S.C. §702; the Fifth, Sixth,
and Eighth Amendments to the United States Constitution; the International Covenant on Civil
and Political Rights; the American Declaratior on the Rights and Duties of Man; and

00069




customary international law. Because they seek declaratory relief, Petitioners also rely on
Federal Rule of Civil Procedure 57,

6. This Court is empowered under 28 U.S.C. §2241 to grant the Writ of Habeas Corpus, and to
entertain the Petition filed by Sally Begg and Zumrati Zaitun Juma as Next Friends under 28
U.S.C. §2242. This Court is further empowered to declare the rights and other legal relations
of the parties herein by 28 U.S.C. §220!, and to eﬂ'ectﬁatc and enforce declaratory relief by all
necessary and proper means by 28 U.S.C. §2202, as this case involves an actual controversy
within the Court’s jurisdiction.

PARI':‘IES

7. Petitioner Moazzam Begg is a citizen of the United Kingdom who is presently incarcerated and
heid in Respondents’ unlawful custody in Camp Delta, Guantinamo. See Exhibit A (Affidavit
of Sally Begg).

8. Petitioner Sally Begg is Moazzam’s wife. She is a British citizen. Because her husband cannot
secure access either to legal counsel or 1o the courts of the United States, Sally Begg acts as his
Next Friend. See Exhibit A.

9. On her own and through counsel, Gareth Peirce, Sally Begg has repeatedly tried te contact her
husband, to learn more about his condition and status, and to gain access to him. The British
Authorities have either rebuffed or ignored the requests of Mrs. Begg and her counsel, See id.

10. Petitioner Feroz Ali Abbasi is a citizen of the United Kingdom who is presently incarcerated
and held in Rospondents’ unlawful custedy in Camp Delts, Guanténamo. See Exhibit C
(Affidavit of Louise Christian).

11. Petitioner Zumrati Zaitun Jumna is Feroz's mother, She resides in the United Kingdom.
Because her son cannof secure access either to legal counsel or to the court of the United States,
Zumrati Zaitun Juma acts as his Next Friend. See Exhibit C.

12. On her own and through counsel, Louise Christian, Zumrati Zaitun Juma has repeatedly tried to
contact her son, to learn more about his condition and status, and to gain access to him. The
Upited States authorities have either rebuffed or ignored the requests of Mrs. Juma and her

counsel. See id.
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13. Respondent George W. Bush is the President of the United States and Communder in Chiel of
the United States Military. It is pursuant to the November 13, 2001 Military ‘Ordcr
promulgated by him or alternatively, under his authority as Commander in Chief and under the
laws and usages of war, that Mr. Begg is being detained. Accordingly, Respondent Bush is
ultimately responsible for Petitioner’s unlawful detention.

14. Respondent Rumsfeld is the Secretary of the United States Department of Defense. Pursuant to
either the November 13, 200t Military Order or the President’s authority as Commander in
Chief and under the laws and usages of war, Respondent Rumsfeld has been charged with
maintaining the custody and control of the detained Petitioner.

15. Respondent Hood is the Commander of Joint Task Force-GTMO, the task force running the
detention operation at Guantinamo. He has supervisory responsibility for the detained
Petitioner.

16. Respondent Cannon is the Commander of Camp Delte, the U.S. facility where the detained
Petitioner is presently held. He is the immediate custodian responsible for Petitioner’s
detention.

111
STATEMENT OF FACTS

17. The detained Petitioners are not, nor have they ever been, enemy aliens, lawful or unlawful

belligerents, or combatants of any kind.

18. The detained Petitioners are not, nor has they ever been, “enemy combatants” who are “part of

or supporting forces hostile to the United States or coalition partners in Afghanistan and who

were engaged in an armed conflict against the United States there.” See Hamdi v. Rumsfeld,

542 U.S. _, slip op. at 8-9 (June 28, 2004),

19. Petitioners seek lo enforce their right to a judicial determination of whether there is 2 factual
basis for Respondent’s determination that they are “enemy combatants.”

20. In August of 2001, Petitioner Moazzam Begg, his wife Szlly Begg, and their children moved to
live in Kabul, Afghanistan with their life savings in order to establish a school. Once they

arrived, they purchase a home and Mr. Begg began setting up the school. See Exhibit A. After

4
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21.

22.

24,

25.

the events of September 11, 2001, Moazzam Begg and his family remained in Kabul because
they lacked the means to leave immediately and hoped that the threats of military repercussions
would not materialize, After the bombing of Kabul, Mr. Begg and his family sought financial
assistancé from family and friends to flee to Pakistan. See id.

By November 2001, Moazzam Begg and his family had re-established themselves in
Islamabad, Pakistan and leased a new home. See Exhibit B.

During the night of January 31, 2002, Pakistani officials seized Moazzam Begg from his home
in Islamabad, Pakistan. See Exhibit B. He was able to make one call to his father stating that
he was seized by Pakistan officials and that United States officials were also present. See id.
Both Moazzam Begg’s family and his British counsel have repeatedly attempted since that time
1o intervene on his behalf and to acquire information about his detention. See id.

. Shortly after his seizure, Pakistani lawyers filed a habeas petition on behalf of Moazzam Begg

in Pakistani court. On March 1, 2002, the court ordered the Pakistan Interior Minister to
produce Moazzam Begg before the court on March 7, 2002, but the Interior Minister refused to
do 0. On March 8, 2002, Moazzam Begg's lawyer, Mr. Abdur Rahman Saddiqui, submitted
that the Pakistani Security Services (“ISI'") and the United States Central Infelligence Agency
(“CIA™) had seized Moazzam Begg and that the ISI had interrogated him. Upon threat of
sanctions, the court again ordered the Interior Minister to praduce Moazzam Begg on March
14, 2002, Again, the Interior Minister did not do so. See Exhibit B,

On March 4, 2002, Moazzam Begg’s father learned from an Intemational Red Cross worker
that Pakistani authorities had transferred custody of Moazzam Begg to United States
authoritics. According to the Red Cross worker, United States forces had taken Mr. Begg to
Kandahar approximately 10 to 14 days earlier. See Exhibit B.

For some time, the United States held Moazzam Begg in detention at a United States military
airbase in Baghram, Afghanistan. See Exhibit. Mr. Begg's family received a few messages
from him through the Intemational Red Cross. See Exhibit A. In one leiter to his wife dated
November 20, 2002, Moazzam Begg stated that he wished his family to consull the lawyer,

Gareth Peirce, on his behalf,  Tn a letter to his father written December 15, 2002, he also stated
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that “I havc oot scen the sun, sky, moon etc. for ncarly a year” and that “I am in this statc of
depression and [ am beginning to lose the fight against depression and hopelessness.” See
Exhibit B.

26. Thereafter, at some point in 2003, Mr. Begg’s family was informed that United States officials
had transferred him to Guantanamo Bay on February 6, 2003. See Exhibit B. Mr. Begg has
been held in U.S. custody at Guantinamo since that time.

27.In July 2003, Respondent Bush announced that he had designaied Mr. Begg an “enemy
combatant” subject to the Executive Military Order of November 13, 2001. Mr. Begg has yet
to be charged, provided access to counsel, or granted any other legal process. Mr. Begg's UK.

counsel has been informed that Mr. Begg has been held in solitary confinement since his
designation in July 2003. See Exhibit B.

e

28. Both Moazzam Begg’s family and attomeys are concerned about his deteriorating physical and
mental health. Seé Exhibits A - B.

29. At the time of his detention, Mr. Begg was not a member of either the Taliban government’s
armed forces or the Al Qaeda armed forces. He did not cause or attempt to cause any harm to
American personnel or property prior to his capture. Mr. Begg was not in Afghanistan at the
time of his detention, but was takm into custody in Pekistan, turned over to the custody of the
U.S. Military there, then transferred to Afghanistan, and ultimately transported to Guantdnamo.

30. The British Foreign Office has confirmed that Feroz Abbasi is being held in Guantinamo,
subject to interrogation, and denied Consular access. See Exhibit C. The United States has not
disclosed the circumstances of his seizure but Petitioner Juma believes that he was taken by
United States Military Forces in Kandahar, Afghanistan sbmctirne on or before January 11,
2002. |

31.In July éoo’a, Respondent Bush announced that he had designated Mr. Abbasi an “enemy
combatant” subject to the Executive Military Order of November 13, 200}, Mr. Abbasi has yet
to be charged, provided access to counsel, or granted any other legal process.

32. At the time of his detention, Mr. Abbasi was not a member of either the Taliban government’s

armcd forccs or the Al Qacde armced forces. He did not cause or attempt to cause any harm to
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33.

34.

3s5.

36.

37.

American personnel or property prior to his capture.

The Joint Resolution
In the wake of the September 11, 2001 attacks, the United States, at the direction of
Respondent Bush, began a massive military campaign against the Taliban govemment, then in
power in Afghanistan. On September 18, 2001, a Joint Resolution of Congress authorized the
President to use force against the “nations, organizations, or persons™ that “planned, authorized,
committed, or aided the terrorist attacks on September 11, 2001, or [that] harbored such
organizations or persons,” Joint Resolution 23, Authorization for Use of Military Force, Pubiic
Law 107-40, 115 Stet. 224 (Jan. 18, 2001).
The detained Petitioners are not, and have never been, a member of Al Qaeda or any other
terrorist group. Prior to their detention, they did not commit any violent act against any
American person or espouse any violent act against any American person or property. Nor
were they involved in the ensuing armed conflict. They had no involvement, direct or indirect,
in either the terrorist attacks on the United States on September 11, 2001, or any act of
international terrorism attributed by the United States to Al Qaeda or any other terrorist group.
They are not properly subject to the detention order issued by the President. As they did not
participate in the armed conflict at any point in time, they also are not properly subject to the
Executive’s authority as Commander in Chief or under the laws and usages of war.
The detained Petitioners have had no military or terrorist training. They at no time voluntarily
joined any terrotist force.
The detained Petitioner Begg was not initially taken into custody by American forces. It is
unclear how Petition Abbasi was seized. Both, however, were taken into custody against their
will and handed over to the Americans. They did not engage in combat against American
forces.
The detained Petitioners promptly identified themselves by their correct name and nationality
to the United States. They requested that the United States provide them with access to their
families and to legal counsel. The detained Petitioners were kept blindfolded against their will
for lengthy periods while being taken involuntarily to Guantinamo.
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The Detention Order

38. On November 13, 2001, Respondent Bush issued a Military Order authorizing indefinite
detention without due process of law. The Order authorizes Respondent Rumsfeld to detain

anyone Respondent Bush has “reason to believe™

i is or was a member of the organization known as al Qaids;

ii. has engaged in, aided or abetted, or conspired to commit, acts of
internetional terrorism, or acts in preparation therefor, that have
caused, threaten to cause, or have as their aim to cause, injury to
or adverse effects on the United States, its citizens, national
security, foreign policy, or economy; or

iii, has knowingly harbored oue or more individusls described in
subparagraphs {i) and (ii).

See Military Order of November 13, 2001. President Bush must make this determinotion in
writing. The Order was neither authorized nor directed by Congress, and is beyond the scope
- of the Joint Resolution of September 18, 2001.

39. The Military Order vests the President with complete discretion to identify the individuals that
fall within its scope. It establishes no standards goveming the use of his discretion. Once a
person has been detained, the Order contains no provigion for the pérson to be notified of the
charges he may face. Instead, the Order authorizes detainees to be held without charges. It
contains no provision for detainees to be notified of their rights under domestic and
international law, and provides peither the right to counsel nor the right to consular access. It
provides no right to appear before a ncutral tribunal to review the legality of a detainee’s
continued detention and no provision for appeal to an Article 11 or any other court. In fact, the
Order expressly bars any form of judicial review. The Order authorizes indefinite and
unreviewable detention, based on nothing more than the President’s written determination that
an individual is subject to its terms.

40. The Military Order authorizes the use of military commissions to try noncitizens accused of

terrorism and other war crimes. It establishes no guarantee that charges will be promptly
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4].
42,

43.

45.

brought, that these charges will be made know to the accused and his counsel, or that a speedy
trial providing adequate legal process will be afforded to determine guilt on such charges or
their legal validity under domestic or international law. It permits prolonged pre-commission
detention in solitary confinement, risking such long-term psychological injury as that éuffatd
by Mr. Begg and Mr. Abbasi.

The detained Petitioners arc not properly subject to the Military Order.

However, the Military Order was promulgated in the United States and in this judicial district,
the decision to detain and designate Petitioners were made by Respondents in the United States
and in this judicial district, the decision to detain Petitioners at Guantanamo was made in the
United States and in this judicial district, and the decision to continue detaining the Petitioners
was, and is, being made by Respondents in the United States and in this judicial district.

In the related case of Rasul v. Bush, 215 F. Supp. 2d 55 (D.D.C. 2002), Respondents contended |
that the petitioners in that case were being detained not pursuant to the President’s Military
Order but rather under the President’s authority as Commander in Chief and under the laws and
usages of war. However, Petitioners in this matter were not arrested or detained by the United

States in the course of the armed conflict.

. Moreover, Petitioner Begg was detained by Pakistani not United States authorities and was

arrested by them not in Afghanistan, but while in his home in Pakistan, nowhere near a
battlefield. Accordingly, Petitioner is not properly detained under the President’s authority as
Commander in Chief or under the laws and usages of war,
Guantinamo Bay Naval Station

On or sbout January 11, 2002, the United States military began transporting prisoners captured
in Afghanistan to Camp X-Ray, at the United States Naval Base, in Guantanamo Bay, Cuba. In
April 2002, all prisoners were transferred to a more permanent prison facility in Guantdnamo,
Camp Delta. Offenses committed by both civilians and foreign npationals living on
Guanténamo arc brought before federnl courts on the mainland, where respendents enjoy the
full panoply of Constitutional rights. Detainees incarcerated at Guantinarno are entitled to test

the legality of their detention in the federal courts. Rasul v. Bush, 542 US. __, (Junc 28,
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2004).

46.In or about February 6, 2003, the United States military transferred the detained Petitioner
Begg to Guantdnamo, where he has been held ever since, in the custody of Respondents Bush,
Rumsfeld, Hood, and Cannon. In or about January 2002, the United States military transferred
the detained Petitioner Abbasi to Guantinamo, where he has been held ever since, in the
custody of Respondents Bush, Rumsfeld, Hood, and Cannon.

The Conditions of Detention at Guantanamo

47. Since gaining control of the detained Petitioners, the United States military has held them
virtually incommunicado. On information and beliefs, they have been, or will be, interrogated
repeatedly by agents of the United States Departments of Defense and Justice, though they
have not been charged with an offense, nor notified of any pending or conu:"mplated charges.
They have made no appearance before either a military or civilian tribunal of any sort, and have
not been provided counsel or the means to contact counsel. They have not been informed of
their rights under the United States Constitution, the regulations of the United States Military,
the Geneva Convention, the International Covenant on Civil and Political Rights, the American
Declaration on the Rights and Duties of Man, or customary international law, Indeed,
Respondents have taken the position that Petitioners should not be told of these rights. As a
result, the detained Petitioners are completely unable either to protect or to vindicate their
rights under domestic and international law.

48. On information and belief, the detained Petitioners have been forced to provide involuntary
statements to Respondents’ agents at Guantanamo. The detained Petitioners have been held
under conditions that viclate their international and constitutional rights to dignity and freedom
from cruel, unusual and degrading treatment or punishment. They have been housed throughout
their detention in accommodations that fail to satisty either domestic or internationally accepted
standards for any person subject to detention. For example, upon information and belief, they
were initially forced to use a bucket for a toilet, and were not provided with basic hygienic
facilities. They have been refused meaningful access to thetr families. They have not been
provideﬁ with the opportunity fully to exercise their religious beliefs and they have been

10
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humiliated in the exercise of their religion. They have been exposed to the indignity and
humiliation of the cameras of the national and international press, brought to Guant4namo with
the express consent and control of Respondents.

49. In published statements, Respondents Bush, Rumsfeld, and officers Lehnert and Carrico who
preceded Hood and Cannon in their respective positions, have indicated that the United States
niay hold the detained Petitioners under these conditions indefinitely. See, e.g., Roland
Watson, THE TIMES (LONDON), Jan. 18, 2002 (“Denald Rumsfeld, the U.S. Defence Secretary,
suggested last night that al-Qaeda prisoners could be held indefinitely at the base. He said that
the detention of some would be open-ended as the United States tried to build a case against
them.”).! ‘

50. Indeed, according to the Departmerit of Defense, detainees who are adjudged innocent of all
charges by a military commission may nevertheless be kept in detention at Guanténamo
indefinitely. See Department of Defense Press Background Briefing of July 3, 2003, available
at htip/iwww.defenselink.mil/transcripts/2003/tr20030703-0323.htm] (last visited onr July I,
2004).

v
CAUSES OF ACTION

FIRST CLAIM FOR RELIEF
(UNLAWFUL DETENTION)

51. Petitioners incorporate paragraphs 1 - 50 by reference.

52. The detained Petitioners are not, nor have they ever been, enemy aliens, lawful or unlawfil
belligerents, or combatants of any kind. Petitioners are not, nor have they ever been, “enemy
combatants” who were “part of or supporting forces hostile to the United States or coalition
partoers in Afghanistan and who were engaged in an armed conflict against the United States
there.” See Hamdi v. Rumsfeid, 542 U.S. __, slip op. at 8-9 (June 28, 2004). The Petitioners

! See also TIME MAG., Welcome to Camp X-Ray, Feb. 3, 2002:
More curiovs still is the matter of the prisoners' ultimate fate. Rumsfeld has laid out four
options: a military trial, a trial in U.S. criminal courts, return to their home countries for
prosecution, or continued detention ‘while additional intelligence is gathered.” The last seems
a distinct possibility; the Pentagon plans to build 2,000 cells at Camp X-Ray.

I
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have committed no violation of domestic, foreign, or international law. There is no basis

whatsoever in law for Petitioners’ detention.

SECOND CLAIM FOR RELIEF
{DUE PROCESS - FIFTH AMENDMENT TO THE UNITED STATES CONSTITUTION)

53. Petitioners incorporate paragraphs 1 - 52 by reference.

54. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the Fifth Amendment to the United States Constitution. Respondent Bush
has ordered the prolonged, indefinite, and arbitrary detention of individuals, without Due
Process of Law. Respondents Rumsfeld, Hood, and Cannon are likewise acting in viclation of
the Fifth Amendment, since they act at the President’s direction. On its face, the Executive
Order violates the Fifth Amendment.

THIRD CLAIM FO LIEF

(DUE PRQCESS — FIFTH AMENDMENT
TO THE UNITED STA NSTIT

55. Petitioners incorporate paragraphs 1 - 54 by reference.

56. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the right of the detained Petitioners to be free from arbitrary, prolonged, and
indefinite detention, in violation of the Due Process Clause of the Fifth Amendment to the
United States Constitution. The E;ecutive Order, as applied to Petitioners, violates the Fifth
Amendment. '

FOURTH CLAIM FOR RELIEF
(DUE PROCESS — INTERNATIONAY LAW)

57. Petitioners incorporate paragraphs 1 - 56 by reference.

58. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate customary international law, Arts. 9 and 14 of the International Covenant on
Civil and Political Rights, and Arts. XXVIII, XXV, and XXVI of the American Declaration on
the Rights and Duties of Man. Respondent Bush has ordered the prolonged, indefinite, and

arbitrary detention of Petitioners, without legal process, in violation of binding obligations of

12
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the United States under intermational law. Respondents Rumsfeld, Hood, and Cannon are
likewise acting in violation of international law, since they act at the President’s direction. On

its face, the Executive Order violates international law.

FIFTH CLAIM FOR RELIEF
(DUE PROCESS - INTERNATIONAL LAW)

59. Petitioners incorporate paragraphs 1 - 58 by reference.

60. By the actions described ebove, Respondents, acting under color of law, have violated and
continue to violate the right of the detained Petitioners to be free from arbitrary, prolonged, and
indefinite detention, in violatdon of customary international law, Arts. 9 and 14 of the
Inte:mtiona] Covenant on Civil and Political Rights, and Arts. XXVIII, XXV, and XXVT of the
American Declaration on the Rights and Duties of Man. The Executive Order, as applied to the
detained Petitioners, violates these and other binding obligations of the United States under
Internationel Law.

; SIXTH CLAIM FOR RELIEF
DUEP ~=FAILURE T PLY

WITH U.S. MILITARY REGULATIONS AND
INTERNATIONAL HUMANITARIAN LAW)

61. Petitioners incorporate paragraphs 1 - 60 by reference.

62. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the rights accorded to persons seized by the United States Military in times
of armed conflict, as established by, inter alia, the regulations of the United States Military,
Articles 4 and 5 of Geneva Convention III, Geneva Convention [V, and customary international

law.

SEVENTH CLAIM FOR RELIEF
WAR POWERS CLAUSE

63. Petitioners incorporate paragraphs 1 - 62 by reference.
64. By the actions described above, Respondents, acting under color of law, have exceeded
the constitutional authority of the Executive and have violated and continue to violate the War

Powers Clause by ordering the prolonged and indefinite detention of the detained Petitioners

13
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without Congressional anthorization.

IG LAIM FOR RELIEF
SUSPENSION OF THE WRIT

65. Petitioners incorporate paragraphs'l - 64 by reference.

66. To the extent the Executive Order of November 13, 2001, disallows any challenge to the
legality of the Petitioners’ detention by way of habeas corpus, the Order and its enforcement
constitute an unlawful Suspension of the Writ, in violation of Article I of the United States
Constitution. The actions of the Respondents in claiming the legal right to detain petitioners
without judicial authorization or review constitute a suspension of the writ of habeas corpus in

violation of Axticle I of the United States Constitution.

NINTH CLAIM FOR RELIEF
(ARBITRARY AND UNLAWFUL DETENTION — VIOLATION OF THE APA)

67. Petitioners incorporate paragraphs 1 - 66 by reference.

68. By detaining Petitioners for the duration and in the manner described herein, Respondents have
arbitrarily, unlawfully, and unconstitutionally detained the Petitioners, in violation of the
Administrative Procedures Act, 5 U.S.C. §706(2).

TENTH CLAIM FOR RELIEF
L ITARY COMMISSION - VIO N OF THE FIFTH

AMENDMENT OF THE UNITED STATES CONSTITUTION)
69. Petitioners incorporate paragraphs 1 - 68 by reference.

70. Pursuant to the Executive Order of November 13, 2001, Petitioners have been designated by
Respondent Bush as “enemy combatants” subject to a possible trial by military commission.

71. By the actions described above, Respondents, acting under color of law, have violated and
continue to violate the Fifth Amendment to the United States Constitution. Respondent Bush
has ordered that individuals designated as “enemy combatants” may be tried by military
commission, without Due Process of Law. Respondents Rumsfeld is likewise acting in

violation of the Fifth Amendment, since he acts at the President’s direction. On its face and as

14 _
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applied to Petitioners, trial by military commission pursuant to the Executive Order violates the

Fifth Amendment.

TENTH CLAIM FOR RELIEF
UNLAWFUL TRI Y M MMISSION - VIOLATION OF INTERNATIONAL

LAW

72. Petitioners incorporate paragraphs 1- 71 by reference.

73. The trial by military commission for which Respondents have, by designating Petitioners,
indicated that he may be eligible, violates the rights accorded to persons seized by the United
States Military in times of armed conflict, as established by, inter alia, the United Statcs
Constitution, the regulations of the United States Military, Articles 4 and § of Geneva
Convention III, Geneva Convention IV, and customary international law,

74. As Lord Goldsmith, the British Attorney General, said a week ago,

There will always bc mecasures which are not open to governments.
Certain rights - for example the right to life, the pra}ubrr:an on torture,
on slavery - are simply non-negotiable.

There are others such as the presumption of innocence or the right to a
Jair trial by an independent and impartial tribunal established by law,
where we cannot compromise on long-standing principles of justice and
liberty, even if we may recognise that there may sometimes be a need to
guarantee these principles in new or different ways.

See Lord Goldsmith, Terrarism and Justice: The British Perspective from the Attorney
General, Speech at the Cour de Cassation (June 25, 2004), available at
http://ncwa.bbe.co.uk/2/hifuk_news/ politics/3839153.stm. The manner in which Petitioner has
been treated in Guantinamo Bay, and the “tribunal” that has been organized to try him -
described by another respected British jurist, Lord Steyn, as a court that is a "mockery of
justice” and that "derives from the jumps of the kangaroo” — cannot pass muster under the most

basic and fundamental description of due process.

\4
PRAYER FOR RELIEF

WHEREFORE, petitioners pray for relief as follows:

15
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1. Gramt Petitioner Sally Begg Next Friend status, as Next Friend of Moazzam Begg;
Grant Petitioner Zumrati Zaitun Juma Next Friend status, as Next Friend of Feroz Ali Abbasi
Order the detained Petitioners released from Respondents’ unlawfil custody;

& W

Order Respondents immediately to allow counsel to meet a.nd' confer with the detained

Petitioner, in private and unmonitored attorney-client conversations;

S. Order Respondents to cease all interrogations of the detained Petitioners, direct or indirect,
while this litigation is pending;

6. Order and declare the Executive Order of November 13, 2001, unlawful as a violation of the
Fifth Amendment to the United States Constitution;

7. Order and declare the Executive Order of November 13, 2001, unlawful as a violation of the
Administrative Procedures Act, 5 U.S5.C. § 702;

8. Order and declare the Executive Order of November 13, 2001, unlawful as a violation of
customary international law, the International Covenant on Civil and Political Rights, and the
American Declaration on the Rights and Duties of Man;

9. Order and declare that the Executive Order of November 13, 2001, violates the War Powers
Clause;

10. Order and declare that the provision of the Executive Order that bars the detained Petitioners
from seeking relief in this Court is an unlawful Suspension of the Writ, in violation of Article I
of the United States Constitution; |

11. Order and declare that the prolonged, indefinite, and resirictive detention of Petitioners is
arbitrary and untawful, a deprivation of liberty without due process in violation of the Fifth
Men&nan to the United States Constitution, and in violation of the law of nations and treaties
of the United States;

12. Order and declare that the detained Petitioners are being held in violation of the Fifth
Amendment to the United States Constitution;

13. Order end declare that the detained Petitioners are being held in violation of customary

international law, the International Covenant on Civil and Political Rights, and the American

Declaration on the Rights and Duties of Man;

16
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14. Order and declare that the detained Petitioners are being held in violation of the regulations of
the United States Military, the Geneva Conventions, and international humanitarian law;

15. Order and declare that the provisions of the Executive Order that authorize trial by military
commission violate the Fifth Amendment of the United States Constitution.

16. Order and declare that the provisions of the Executive Order that authorize trial by military
commission violate the various provisions of the regulations of the United States Military, the
Uniform Code of Military Justice, the Geneva Conventions, and international law;

17. To the extent Respondents contest any material factual allegations in this Pefition, require
respondents to show the facts upon which Petitioners” detentions are based, grant Petitioners an
opportunity for meaningful discovery into the case against them, and schedule an evidentiary
hearing, at which Petitioners may adduce proof in support of their allegations; and

18. Grant such other legal or equitable relief as may be appropriate to protect Petitioners® rights
under the United States Constitution, federal statutory law, and intemational law.

17
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VERIFICATION

I declare under penalty of perjury that the foregoing is true and correct to the best of my knawledge,

information, and belief.

Executed on this g'zday of July 2004,

thyﬁanin
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Respectfully submitted,

Counsel for Petitioners:

. Susanin

.S. Distrdct Court for the
istrict of Columbia Bar No. 455429

Lawerence S, Lustberg
Gitanjali S. Gutierrez
Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C.
One Riverfront Plaza
Newark, New Jersey 07102
(973) 5964500
(973) 639-6243 (fax)

Counsel for Petitioners

* Mr. Susanin appears as local counsel for all attomeys.

Dated: Newark, New Jersey
July 2, 2004
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GUANICI 205t U. S. Department of Justice

Civil Division

Deputy Assistant Auomey General Washington, D.C. 20530
August 31, 2004
Delivery by Hand

The Honorable Joyee Hens Green
Senior United States District Judge
United States Courthouse

333 Constitution Ave., NW, Room 2315
‘Washington, DC 20001

Re: (Guantanamo Bay Detajnee Cases

Dear Judge Green:

Pursuant to your request at last Friday's conference in these cases, this letter memorializes
the schedule proposed by the government for the submission of factual returns containing the
factual bases for the detention of petitioner-detainees. As we discussed on Friday, the submission
of such factual returns will follow the assembly and finalization of an administrative record for each
detainee in the on-going Combatant Status Review Tribunal (“CSRT") process being conducted
by the military¥ Where the CSRT process results in a conclusion that the detainee is properly

held as an enemy combatant, that process will supply the complete factual record justifying that
conclusion.

_t@ach of the petitioner-detainees has begun the CSRT process in some fashion, with some
more advanced in the process than others?] In estimating a period for overall completion of the
CSRT process for the petitioner-detainees in these cases, however, several caveats are in order.
The process is in its early stages, and its timely completion depends not only on unforeseen
contingencies and operations at Guantanamo Bay, but also could be affected by idiosyncratic
aspects of the CSRT proceedings of individual detainees. With these appropn eg veats, as well
as those mentioned at the conferences in these cases, the government anticipat km EERBY

US FORCES

P 1.
¥ Pursuant to your request, 1 am enclosing a copy of the July 29, 2004 Department of De?ense 4 2004
directive implementing and describing the CSRT process.

. JTFrJDoG sz
SUANTANAMO BAY, CUBA

Exhibitjé‘é._
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The Honorable Joyce Hens Green
August 31, 2004
Page 2 :

GLANZ 02040

proceedings for the majority of the current habeas petitioner-detainees¥ by end of September and
for all of the current habeas petitioner-detainees by mid-October. Accordingly, the government
intends to begin submitting administrative records finalized in the CSRT process, which will
indicate the factual bases for the detention of petitioner-detainees to whom the records pertain, in
the next two weeks. Such records will be submitted on a rolling basis, as CSRT proceedings for
petitioner-detainees are completed. We anticipate filing the last of the factual returns by the week
of October 18, 2004.%

~ This process will advance the parties' and the Court's interest in securing the most cfficient
and timely resolution of these cases. It accommodates the interests of counsel for
petitioner-detainees in receiving in the coming weeks a complete statement of the factual basis for
a detzinee’s status as an enemy combatant, And it does so without multiplying proceedings in
these cases by requiring a partial explanation of the basis for detention that would doubtiess have
to be supplemented, and without diverting resources from the CSRT process in order to provide a
partial factual return, a divetsion that would necessarily slow down the ultimate completion of the
CSRT process.

This schedule, of course, assumes coordinated treatment of these cases. To the extent one
or more of the pending cases takes a different track requiring a reordering of particular detainees
within the CSRT queue or the interruption of CSRT proceedings in order to facilitate a partial
explanation of the factual basis for detention, the process inevitably will be disrupted and the
proposed schedule may be impacted adversely.

Respectifully sybmitted,

2 -

Deputy Assistant Attomey General

On Behalf of Respondents

¥ As discussed at the August 27 conference, the government has been unable to confirm that it is
detaining two of the petitioners in these cases. Counsel for these petitioners have been notified and
asked to investigate the matter further or supply additional information regarding the petitioners.

¥ To the extent that records submitted encompass both unctassified and classificd documents, the
government will file unclassified portions in the case to which the record pertains, Classified
portions will be prepared for filing but will not actually be filed pending the entry of an sppropriate
protective order govemning the use and maintenance of classified matertals and, further, will not be
shared with op@sing counsel in a case until that counsel obtains an appropriate security clearance.
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The Honorable Joyce Hens Green
August 31, 2004
Page3

Enclosure
cc:  Counsel for petitioners in: {(by electronic mail)

Raswd v. Bush, No. 02-CV-0299;

Al Odah v. United States, No. 02-CV-0828;
Habib v. Busk, No, 02-CV-1130;
Kurnaz v. Bush, No, 04-CV-1135;

O.K. v. Bush, No. 04-CV-1136;

Begg v. Bush, No. 04-CV-1137,
Benchellali v. Bush, No. 04-CV-1142,
El-Banna v. Bush, No, 04-CV-1144;
Gherebi v. Bush, No. 04-CV-1164;
Boumediene v. Bush, No, 04-CV-1166;
Anam v. Bush, No. 04-CV-1194;
Almurbati v. Bush, 04-CV-1227;
Abdah v, Bush, No., 04-CV-1254
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