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INVESTIGATING OFFICER S REPORT

(Of G harges Undc’r Amcle 32, UCMJ and R.C.M, 405, Manual for Cozzns~quia1) )

2. FROM: fName nf!nmngmmg Officer - ['b. GRADE c ORGANIZATION
Last; Firs1, Ml

04 ;lAPO AE 09342

HHD; 95TH. MILITARY POLICE BATTALION

id. DATE OF REPORT

30 APRIL 2004

:
3
H
¥
j
§
|

28, TO: [Name Qf@"rzr \slw dtrtcled the b TITLE c. ORGANIZATION
invesitgation - Last, First, Mi)

— d L HHC, 16TH MILITARY POLICE BRIGADE {ABN)
. - ; BRIGADE COMMANDER APO AE 09342

3a. NAME OF ACCUSED (Law, Firsr, a11) b: GRADE  Je¢. SSN d. ORGANIZATION o DATE OF CHARGES
- ' } — : HHC, 16TH MP BDE (ABN) ,
GRANER JR., CHARLES A. E4 ]’ | APO AE 09342 20 MAR 04
[Check appropriate answer) : YES | NO
4N ACCORDANCE WITH ARTICLE 32, UCMJ, AND R.C.M. 405, MANUAL FOR COURTS-MARTIAL, T
| HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhxhlt 1 _ X

5. THE ACCUSED WAS REPRESENTED BY COUNSEL {If- not, see.9 below) ) X

6. COUNSEL \'VHO REPRESENTED THE ACCUSED WAS OUAUF(ED UNDER R.C. M 405(6)(2], 502(d) I X I
1 7a. EENSE COUNSEL (Last, First, AT ib. GF(i)ﬁéDE 8a. NAME OF ASSISTANT DEFENSE COUNSEL (If any) b. GRADE

c. ORGANIZATION {If appropriuté) c. ORGANIZATION (If appropriate;

USTDS REGION IX ’

CAMP ANACONDA FIELD OFFICE; BALAD, TIRAQ

d. ADDRESS (If appropriere) d. ADDRESS (Ifapproprivie) ]

9, (To be signed by aceiised if accused waives connsel. If accused does nor sign, investigating officer will expiain in deiail in Irem 24)

a. PLACE b. DATE
I

I HAVE BEEN INFORMED OF ‘MY RIGHT TO BE HEPHESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO
CIVILIAN OR MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE. | WAIVE MY RIGHT TO COUNSEL IN THIS INVESTI-

GATION.

<. SIGNATUEE OF ACCUSED

10. AT THE BEGINNING OF THE INVESTIGATION | INFORMED THE ACCUSED OF: (Check appropridse ansiver)

~<
m
(%2}

NO

a. THE CHARGE(S)-UNDER ]N\/ESTIGATION

b. THE IDENTITY OF THE ACCUSER

<. THE RIGHT AGAINST SELF~|NCR!MIIN‘ATION UNDER ARTICLE 31

THE PURPOSE OF THE INVESTIGATION

THE RIGHT TO BE PRESENT. THROUGHCUT THE TAKING OF EVIDENCE

S

THE'WITNESSES AND OTHEA EVIDENCE KNOWN TO ME WHICH | EXPECTED TO PRESENT

THE RIGHT TO CROSS- EXAMINE WITNESSES

7la

THE RIGHT TO HAVE AVAILABLE E WITNESSES AND EVIDENCE PRESENTED
THE RIGHT TO PRES[NT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION

1 “THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING

11a. THE ACCUSED AND ACCUSED’S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE {lf the aceused

or counsel were absent diiring any part of the presemation of evidence, complete §-beiow.)

XXIXIX XXX X

b. STATE THE CIRCUMSTANCES AND DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL

NOTE: If additional space is required for any item, enter'the additional material in ltem 21 Or on a separate sheet. ldentify such material with' the proper numerical
and, if appropriate, lettered heading (Erampir: “7c") Securely attach any adtﬁnonal shects to-the form and add a note in the appropriate ftem of the form: “See

sdditionat sheet.”

DD FORM 457, AUG 84 EDITION OF OCT 69 IS OBSOLETE,

USAPEC v7.00
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12a. THE FOLLOWING WITNESSES TESTIFIEG UNDER OATH: (Check appropriate-ansiwer)

MNAME (Last, First, M) GRADE (if any) ORGANIZAfION!ADDRESS (Whichever is appropriaic) - YES | NO
b))z ){7}{{:‘) 2 05 CITR-7, C-2 SECTION, BAGHDAD, IRAQ X
— bipy2 ;02 03 372D MILITARY POLICE COMPANY X
(% [94/-@@)4 CIVILIAN | UNKNOWN X

b. THE SUBSTANCE OF THE TESTIMONY OF THESE WITNESSES HAS BEEN REDUCED TO WRITING AND [S ATTACHED,

13a. THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSJDERED; THE ACCUSED WAS PERMITTED TQ
EXAMINE EACH. s : T ’ ol e

DESCRIPTION OF ITEM . - i * LOCATION OF ORIGINAL rﬁnbi attached)

Defense request for delay in Art 32 proceedings | With Government

Convening Authority delay approval o Wlth Gbﬁ'ém:mcn;

ATt 32 Transcript US v. Graner and all xhibits  Jagers
attached. |With Gp.ve-mm;m

Case File and CD CID

Witness Availability Deterntination by 10 With Goverriment

X | X[ X [X|x

b. EACH ITEM CONSIDERED, OR A COPY OR RECITAL CF THE SUBSTANCE OR NATURE THEREOF, IS ATTAC‘HED

X

14. THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S|
OR NOT COMPETENT TO PARTICIPATE IN THE DEFENSE. (See R.C.M. 909, 916(%).)

15. THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THIS REPORT (lf Yes, specify in Irem 21 pelow. )

16, ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OFf TRIAL

17. THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM

18. REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFENSE(S) ALLEGED

XIX|X[X

18. 1t AM NOT AWARE OF ANY GROUNDS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER.
15ee R.C.AY. 405(3)(1).

20. | RECOMMEND: 7
a. TRIAL BY [J summaRy {0 speciaL (¥} GENERAL COURT-MARTIAL

b. [ OTHER (Specify in Ziem 21 betow)

wation for any “no” ariswers above,)

Wy 2 xe) 2

21. REMARKS ({include, as necessary, explanation for army delays.in the invesy
1} Enclostre ] - Appointmeni as Art 32 Investigating Officer -
2) Enclosure 2 - Request for delay of Art 32 by Trail T ;
3) Enclosure 3 - Delay request approved memo - COL
4) Enclosure 4 - Discovery request by Trial Defefige -
5) Enclosure 5 - Request for change of venue = CPT
6) Enclosure 6 - Supplemental witness request - C
7) Enclosure 7 - 10s withess determination memo.-
8) Enclosure 8 - Transcript or US v. Graner - SF Legal Assistant
9) Enclosure 9 - I0s Article 32 findirigs, United States v. Graner.

Response 10 "no” answers above:

aclions.

14. Na ground brought forward by defenses, of apparent in the case file that indicate SPC Graner was not menally responsible for his

19. Tam not aware of any grounds which would disqualify me from acting as an investigating officer IAW R.C.M. 405(d)(I} and met

22a. TYPED NAME OF INVESTIGATING OFFICER | b. GRADE | c. ORGANIZATION
95TH MILITARY POLICE BATTALION

(A)é)z,i(?f@?; 04 | APO AE 09342

d. SIGNATURE OF INVESTIGATING OFFJCER"\, 6. DATE
GLe)2,00) 2 3 Moy 2004
!

USAFPC v1.00
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DEPARTMENT OF THE ARMY
95" MILITARY POLICE BATTALION
VICTORY BASE, IRAQ
APO AE 09342

AFZH-MPP 3 May 2004
i .
. MEMORANDUM FOR RECORD
SUBJECT: Article 32 Investigation — Recommendation of Disposition of Charges in U.S. v.
Graner

1. On 24 March 2004, I was appointed as the Article 32 Invest gating Officer (I0) pursuant to
UCMJ, Article 32, to investigate the below charges against Specialist Charles A. Graner Jr, 16"
MP BDE (Abn), Victory Base, Irag, APO AE 09342, The specific charges were:

. Violation of Article #81 Conspiracy

. Violation of Article # 92 Dereliction of Duty

c. Violationof Article #93  Maltreatment of persons subject to the orders of the accused
d. Violation of Article # 128 Assault

¢. Violation of Article # 134 Adultery; Indecent Acts; Obstruction of Justice

TP

2. Afier considering the evidence presented to me at the Article 32 Hearing, including the case
file and CD given to me by the Government (both reviewed by the defense without objection
during the Article 32 hearing), T believe there is enough credible evidence 1o establish reasonable
grounds to believe that SPC (then CPL) Charles A. Graner Jr., committed the following offenses
under the UCM]J:

a. Chargel: Art81. Conspiracy. v -

(1) Specification 1. On or about 23 Oclober 2003, CPL Graner did conspire and enter into
an agreement with PFC d 8§ Jto commit the offense of Art 93
Maltreatment of persons under the orders of the accused and did effect the object of the
conspiracy when PFC as photographed hélding a leash wrapped around the neck of a
detainee to look as if vas dragging that detaince ont of his cell into the prison hallway
(See PE 14-17). The detainee was under the care of CPL Graner.

(2) Specification 2. On or about § November 2003, CPL Graner did conspire and enter into

an agreement with PF”SGT- SPC'PCPmd spC U o corSsT
commil the offense of Art 93, Maltreatment of persons under the orders of the accused and did CA)@) ‘
eifect the object of the conspiracy when CPL ?posing for a photograph with the said SPC

-ehind the pyramid of naked detainees (See PE 1,4,23 25).

ENCLY
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AFZH-MPP
SUBJECT: Article 32 Investigation — Recommendation of Disposition of Charges in U.S. v.
Graner

b. Charge II: Art92. Dercliction of Duty.

Specification. On.or about 20 October to on or.about 1 December 2003, CPL Graner was
derelict in the performance of those duties at or near Baghdad Central Correctional Facility, Abu
Ghraib, Iraq, in-that he willfully failed to protect detainees from abuse, cruelty and maltreatment,
as 1t was his'duty to do (See PE1-8, 10, 11,23, 25, 29, 30, 31, 33, 34).

¢. Charge I11: Art93. Cruelty and Maltreatment.

(1) Specification 1. On or about 8 November 2003, CPL Graner was cruel and did maltreat
persons subject to his orders at or near Baghdad Central Correctional F acility, Abu Ghraib, Iraq.
He was cruel to and did maltreat several detainees, persons subject to his orders, by placing
naked detainees in a human pyramid and photographing and being photographed with the
pyramid of naked detainees (See PE 1-8, 11, 23, 25, 30, 31, 33, 34).

(2) Specification 2. On or about 8 November 2003, CPL Graner was cruel and did malireat
persons subject fo his orders at or near Baghdad Central Correctional Facility, Abu Ghraib, Iraq.
He was cruel to-and did maltreat several detainces, persons subject 1o his orders, by ordering the
detainees to strip, and then ordéring the detainees 1o masturbate in front of the other detainees
and soldiers. In addition, he placed one in a position so that the detainee’s face was directly in
front of the genitals of the other detainee 1o simulate fellatio and photographing the detainees
during these acts (See PE 1-8, 26, 27, 2§).

(3) Specification 3. On or about § November 2003, CPL Graner was cruel and did maltreat
persons subject {0 his orders at or near Baghdad Central Correctional F acility, Abu Ghraib, Iraq.
He was cruel to and did maltreat a detdinee, a person subject to his orders, by being
photographed with one arm cocked-back as if he was going to hit the detainee in the neck or
back (See PE 1-8, 29, 30).

(4) Specification 4. On or about 23 October 2003, CPL Graner was cruel-and did maltreai
persons subject to his orders at or near Baghdad Central Correctional Facility, Abu Ghraib, Iraq.
He was cruel to and did maltreat a detainee, a person subject to his orders, by encouraging
Private First Class b drag a detaince by a leash wrapped around said
detainees neck and photographing said misconduct (See PE4,6,7,14,15,16,17).

We)s; 008"

¢. ChargeIV: Art 128, Assault,

(1) Specification 1. On or about 8 November 2003, CPL Graner did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Jraq, unlawfully strike several detainees by jumping
on and impacting a pile of said detainees with his shoulder or upper part of his body (See PE 1,
2,3,4,5,7,29,30, 31, 33, 34).

3]
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AFZH-MPP I
SUBJECT: Article 32 Investigation — Récommeridation of Disposition of Charges'in U:S: v.
Graner

(2) Specification 2. On or about 8 November 2003, CPL Graner did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq, unlawfully stomp on the hands and bare feet of
several delamees with his shod feet (See PR 1,2,3,5,7,29, 30, 31, 33, 34).

(3) Specification 3. On or about 8 November 2003, CPL Graner did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq, commit an assault upon a detainee by striking
him with a means of force likely to produce death of grievous bodily harm, to wit; punching the
detainec with a closed fist in the temple of his head with enough force to cause the detainee to'be
knocked unconscious and require medical attention (See PE 1, 2, 3,4, 5,6, 7, 29; 30, 31, 33, 34).

(4) Specification 4. On or about 15 November 2003, CPL Graner did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq, commii an assault upon a detainee by striking
him with a means or force likely to produce death or grievous bodily harm, to wit; striking the
detainee on the previously inflicted lesion with an asp (a metal, expandable baton) that caused
pain suflicient to maké the delainee cry out, “Mister, Mister, pleases stop” (See PE 1, 7, 10 and

case file and CD).

d. Charge V: Art134. Adultéry, Indecent Acts and Obstruction of Justice.

(1) Specification 1. On or about 15 October 2003, CPL Graner did commit Adultery, at or
near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, by wrongfully having sexual
intercourse with Private First Class a married woman not his wife (See PE
6,9, 11, 12, 35, 36, 37 and the case file and CD).

(2) Specification 2. On or about 8 November 2003, CPL Graner did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq wrongfully commit indecent acts with detainees,
SSCOlR. sPC G- POy observing a group of detainees masturbating;
or attempling to masturbate, while they were located in a public corridor of the Baghdad Central
Correctional Facility, with other solders who photographed or watched the detainees® actions »
(SeePE 1,2, 3,4,5,6,7, 22, 23, 24, 25, 26, 27,28, 35 and the case file and D). . . CA}@K (7)@1’”

(3) Specification 3. On orabout 8 November 2003, CPL Graner did wrongfully obstruct
justice by at or near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, when he told SPC
, “You didn’t see shit” or words to that effect, referring to the assault and
maltreatment of subordinates (Sec PE 1). :

3. Taking the evidence presented to me under consideration, | recommend the charges and

. specifications on SPC Charles A. Graner Jr., be referred to a General Courl Martial.
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AFZH-MPP , : L :
SUBJECT: Article 32 Investigation — Recommendation of Disposition of Charges inU.S. v.

Graner

4. Iam the point of contact for this memorandum at DNVT/DSN, 537-

G AYNdCra

MAJ, MP
Article 32 Investigating Officer
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Article 32 Transcript
U.S. v Graner
The Article 32 Proceedings were called to order at 1000 hours, 26 April 2004, at Victory
Base, Iraq. .

PERSONS PRESENT

MAJ

ker, Investigating Officer - -
CPT ermment Cou (6)E2, 0002

Government Counsel

1LT Assistant Government Counsel
CPT Defense Counsel

SPC Charles A. Graner Jr, Accused

SFC Recorder

PERSONS ABSENT
LK) 1,604
Mr‘ Civilian Attorney for the Accused

Government and Defense Counsel discuss the review and completeness of the
case file.

Defense Counsel submitted a Change of Venue Memo to the Investigating Officer
for review and attachment to the record.

Government and Defense Counsel discuss procedure of waiting on decision of
the Change of Venue from the Convening Authority versus the possibility of
delaying the Article 32.

The Investigation Officer decided to continue with the Article 32.

Change of Venue entered as Defense Exhibit A.

The Defense Counsel conducted a voire dire of the Investigating Officer; and
made no objection to the Investigating Officer being detailed to the hearing.

The Defense Counsel renewed his request to have the proceedings moved to
BCCF to hear from the detainees.

The Investigating Officer denied this request with objection by the Defense
Counsel.

026926
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The Investigating officer stated that this was a formal investigation and that he had been

detailed as the Article 32 Investigating Officer by order of Colonel_é[é) 2,
Commander, 16™ Military Police Brigade (Airborne). CEe 2

The investigating officer informed the accused that his sole function as the Article 32
investigating officer was to determine thoroughly and impartially all of the relevant facts
of the case, to weigh and evaluate those facts, and to determine the truth of the matters
stated in the charges.

He further stated that he would also consider the form of the charges and the type of
disp'bsition that should be made in the case concerning the charges that have been
preferred against the accused. He stated that he would impartially evaluate and weigh
all the evidence, examine all available witnesses, and give the accused and counsel full
opportunity to cross-examine any available witness.

The Investigating Officer advised the accused of his right to counsel. (48) ¢ (A0) ¥

The Accused stated the he would be represented by Mr. ivilian

counsel) and CPT and was ready to proceed without Mr. jy present.
6)2,0k) 2

The Defense Counsel waived the reading of the charges.

The Investigating Officer notified the accused of his rights during the Article 32
Investigation.

The accused stated he understood his rights.
The Government Counsel made an Opening Statement.
The Defense Counsel did not make an Opening Statement.

The Investigating Officer stated that the following witnesses would be present:

LTC CA, CITF-7 C2\ 3)6)2.016
CPT ,SHMMPCO/'gé P62
A itan Corp  (&k)#t, )Y

Government Counsel clarified for the Investigating Officer and Defense Counsel,
that some witnesses would not be present, and it was up to the Investigating
Officer whether to determine witnesses as available or unavailable.

The Investigating Officers Witness Availability Determination Memo was attached
to the record as an 1.0. exhibit.

20 6 NTRASY



)62 )@Kﬁ— _RACept Gip noted

Both Counsel agreed to call available witnesses out of sequence, since they
would invoke their rights.

LTl c ., CJTF-7 C2, was called as a witness, sworn, and

testified in substance as follows:

The witness stated that he was being represented by CP” USATDS,
and was informed of his rights under Article 31, signed DA Form 3881, and was

excused.

cp 372d Military Police Company, Abu Ghraib Prison, Iraq, was
called as a witness, sworn, and testified in substance as follows:

The witness was informed of his rights under Article 31, signed DA Form 3881,
and was excused.

(Lo

, Titan Corporation, Baghdad, Iraq, was called as a witness, sworn,
and testified in substance as follows:

k)
v

The witness elected to not participate in the proceedings, and was excused.

The Defense Counsel objected to the non-production of witnesses previously
requested.

Government counsel explains to the Investigating Officer and Defense Counsel
efforts by the Government to contact and provide each witness.

The Defense Counsel objected to the Government’s efforts.

The Investigating Officer’s showed the Defense Counsel a signed copy of the
Witness Availability Determination Memo.

Defense Counsel offered the 1.0.’s Availability Determination Memo into evidence
as Defense Exhibit B without objection.

Defense Exhibit B entered into evidence.
The Article 32 proceeding recessed at 1139, 26 April 2004.

The Article 32 proceeding reconvened at 1149, 26 April 2004, with all parties
present.

026928
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THE GOVERNMENT’S CASE

The following exhibits were admitted into evidence with objection by the defense
unless otherwise noted:

Prosecution Exhibit 1 (Statements of SPC
Prosecution Exhibit 2 (Statements of SGT,
Prosecution Exhibit 3 (Statements of SPC
Prosecution Exhibit 4 (Statements of PFC

Prosecution Exhibit 5 (Statements o }; with no objectlon@[é)l’([x) ¥
Prosecution Exhibit 6 (Statements of . additional objection to the (G&Z; D2
witness not being included on the 1.0.’s non-avallablllty determination memo
Prosecution Exhibit 7 (Statements of Detainees)
Prosecution Exhibit 8 (Statements of SPC
Prosecution Exhibit 9 (Statement of SPC
Prosecution Exhibit 10 (Statement of SSG
Prosecution Exhibit 11 (Article 15 (DA Fm 2627 wléncls) of SPCM with no
objection SIS
Prosecution Exhibit 12 (BAH Document (DA Fm 5960 of PFC -; with no
objection
Prosecution Exhibit 13 (CD Rom from the CID Case File containing plctures and
videos); with no objection
Prosecution Exhibit 14 (color photo)
Prosecution Exhibit 15 (color photo)
Prosecution Exhibit 16 (color photo)
Prosecution Exhibit 17 (color photo)
Prosecution Exhibit 18 (color photo)
Prosecution Exhibit 19 (color photo)
Prosecution Exhibit 20 (color photo)
Prosecution Exhibit 21 (color photo)
Prosecution Exhibit 22 (color photo)
Prosecution Exhibit 23 (color photo)
Prosecution Exhibit 24 (color photo)
Prosecution Exhibit 25 (color photo)
Prosecution Exhibit 26 (color photo)
Prosecution Exhibit 27 (color photo)
Prosecution Exhibit 28 (color photo)
Prosecution Exhibit 29 (color photo)
Prosecution Exhibit 30 (color photo)
Prosecution Exhibit 31 (color photo)
Prosecution Exhibit 32 (color photo)
Prosecution Exhibit 33 (color photo)
Prosecution Exhibit 34 (color photo) —
2y6)S XIS

Prosecution Exhibit 35 (color photo) ¢
Prosecution Exhibit 36 (Air Evacuation Memo for PFC—

\
LSO $
/

@Bl)2,6E 2
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Prosecution Exhibit 37 (Marriage Certificate for PFC ([ | ] IR AL)s, AH9s~

THE GOVERNMENT RESTS

5
PN

THE DEFENSE’S CASE +f

.Defense Counsel introduced the ICRC Wbrki"ng Paper contained in the CID case
file, as Defense Exhibit C. '

Defense Exhibit C admitted into evideqce wit?out objection.

Defense Counsel argued on discovery ifems not provided by the Government.

i

The Article 32 proceeding recessed at 1215, 26 April 2004. ;

The Article 32 proceeding reconvened at 1220, 26 April 2004, with all parties
present.

The Investigating Officer ruled that SPC {{jjjjjj as unavailable; with objection by
the Defense Counsel. Cé,@@(?ff)&

The Government Counsel made a Closing Statement.
The Article 32 proceeding recessed at 1249, 26 April 2004.

- The Article 32 proceeding reconvened at 1255, 26 April 2004, with all parties
present.

The Defense Counsel made a Closing Statement.
(bl 2,52
Defense Counsel introduced the Sworn Statement of CPT contained in the
CID case file, as Defense Exhibit D.
Defense Exhibit D admitted into evidence without objection.

The Defense Counsel motioned for a verbatim transcript of the Article 32
Proceedings.

The Government Counsel objected and stated the 1.0. could not decide on the-
verbatim transcript request. ’

The Article 32 proceeding recessed at 1330, 26 April 2004.
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The Article 32 proéeeding reconvened at 1420, 26 April 2004, with all parties
present.

Defense Counsel stated that he was satisﬁed with the contents of the
Investigating Officer’s Case File and Evidence submitted today.

The Article 32 proceeding adjourned at 1423, 26 April 2004.
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"U.S. v. CPL GRANER

Art. 32 Hearing
26 April 2004
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Charge |, Specification 1

(LS 2ms” |
- PFC ' STATEMENT 14 Jan 04

— “CPL mﬁmw&wc_um“a suggested he take pictures of me
with 'Qm\ﬁmsq_:@ to drag him on a leash type
thing. CPL Graner then got out a tie down strap and
went downstairs to solitaire. He opened the door and
., [ 9ot S out.. Sl \was naked. CPL Graner had il
wwm-r\ lay down on the floor and he made a big loop in the
tie down strap. He then placed the strap loosely
~around l:mmq and neck. He gave me the end of

the strap and took a picture.

6333
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26934-26937 Photographic Exhibits



14 Jan 04 — Summary of
Statement by PFC i -

Cros—
“SSGYEER. ..had brought two prisoners
from another block to 1A/1B.”

“CPL Graner and SSG Il asked me to
throw down some handcuffs, | did. They started

to cuff the two rapists together in odd
positions/ways. Once the two were handcuffed
together, the third guy was brought over and
handcuffed between the other two.”

"CPL Graner and SSG (IR then asked me
to start taking pictures with the camera.”

026938



Summary of Statements by Sk
l (60)+/5€) ¥

* Graner and W interrogated 3
. LIS GRS
detainees.  “¥97%

* Participated in interrogation of 3

detainees at the same time, handcuffed
and nude on the floor.

» Interpreted statements to detainees “are

you gay, do you like what is happening to
you,...you must like that position.”
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26940-26945 Photographic Exhibits



Charge Il, The Specification

LIS

+ PFC WER STATEMENT 14 Jan 04
— Graner was NCO of nightshift for 1A wing.
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Charge Ill, Specification 1

+ SPC SN TATEMENT14 Jan 04

— Graner present when detainees placed in
naked human pyramid. “CPL Graner was
placing them into position.” “| then took about
two pictures of the naked prisoners in the

human pyramid with CPL Graner clalel
in the photos.”

+ PFC RS TATEMENT 14 Jan 04

* “they started to have prisoners get in a
pyramid.”

(s AL s
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26948-26950 Photographic Exhibits



026951

Charge Ill, Specification 2

(RS (AT S

* 14 Jan 04 - Statement by SPCAllI-
— “Graner and Y ad the detainees strip.”
~ > 2nd Graner then tried to get several of the
inmates to masturbate themselves.”

— “SSG M \ou!d take the hand of the detainee
and place it on the detainees penis, and make the
detainee’s hand go back and forth, as if

masturbating.”

* 14 Jan 04 - Statement by SPC (i

— Graner present when detainees placed on knees
naked and simulating fellatio. _



OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26952-26954 Photographic Exhibits



Charge lll, Specification 3

« SPC lm.;._.m_/\_mz._. 14 Jan 04
* “l know | took a photograph of CPL Graner either his

right or left arm back (cocked) like he was going to hit
one of the prisoners on the floor. The prisoner was
laying on the floor, fully clothed (with all the other
prisoners) and CPL Graner was holding one down
with his hand and had his other arm back like he was

going to hit the prisoner.”

+ PFC 1m4>4m_<_mza 14 Jan 04
» “CPL Graner and SSG il told me to grab the

camera and get some picture of them pretending to

hit the prisoners” B
QU@ X3
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26956-26957 Photographic Exhibits



Charge lll, Specification 4

- PFC SRS TATEMENT 14 Jan 04

"CPL Graner had suggested he take pictures of me

+ with {ilf§pretending to drag him on a leash type

/
bo- )

4
V4
/
K
!
4

_///,

g

thing. CPL Graner then got out a tie down strap and
went downstairs to solitaire. He opened the door and
got§out.. A was naked. CPL Graner had 4
lay down on the floor and he made a big loop in the
tie down strap. He then placed the strap loosely
around il head and neck. He gave me the end of
the strap and took a picture.

(s, a0 s

26953

02



OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26959-26962 Photographic Exhibits



Charge IV, Specification 1

* 15 Jan 04 — Statement by PFC England

— Q: "Do you recall if anyone ran and jumped on top of
them while they were lying on the floor?”

— A "Yes, | remember Davis, Graner, and Frederick
did.”
— "they would be standing beside them and they would

just jump in the air to put their body over the top of the

pile so when they came down they would fall on top of
the detainees.”

~ “They would grunt as soon as the guys would land on

them. | do not think it injured the detainees, just
caused them pain.”
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26964-26966 Photographic Exhibits



Charge IV, Spefication 2

026967

(&85 @ Es

* 15 Jan 04 — Statement by SGT Sl

—“l saw mmm-_.c::u on inmates, hit

them.” “These same people |ERNY
Graner, (DS S ore the ones who

stepped on the prisoners hands and feet.”
» 15 Jan 04 — Statement by --

R 400

— "they were stepping on our hands with their
feet.”

N




OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26968-26969 Photographic Exhibits



Charge 1V, Specification 3

« Statement by SPCAllNEE 14 Jan 04

— "Graner punched the detainee with a lot of force in the
temple. Graner punched the detainee with a closed
fist so hard in the temple that it knocked the detainee
unconscious.”

+ Statement by SPC Slllllilly 5 Jan 04

— “l saw all the detainees in a pile on the ground, | then
saw CPL Graner pull one detainees’ hood up slightly
and he punched the detainee in the jaw. CPL Graner
then punched different detainees in either the head or
chest. | don’t know if he hit every single one, but
pretty close because he hit a lot of people. During the
time he was hitting the detainees he posed for a
photograph in which he looked like he was going to
hit the detainees. After the photo was taken he
continued to hit the detainees.”

g2 (LS G
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Pages 26971-26972 Photographic Exhibits



Charge IV, Specification 4
(Bs Ce)s”

» Statement by SPC il 14 Jan 04

— "Graner hit wounded detainee with asp, no

~ doubt it hurt detainee because he would
scream.” “The detainee would beg Graner to
stop by saying “mister, mister please stop.” “|
saw Graner strike him twice.”
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Charge V, Specification 1

G 26@)2.
Summary of Statement by CPL 4}l 17 Jan 04

DECIES L
— _u_uO!mm under restriction from

seeing Graner for inappropriate relationship
— Graner showed (il a CD &@2.00 2

— CD contained images of Graner and a female
having sex.
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Page 26975 Photographic Exhibits



Charge V, Specification 2

| BB s, (7DE)S™
* 14 Jan 04 — Statement by SPC K

— “Graner and I had the detainees
strip.”

— W =nd Graner then tried to get several
of the inmates to masturbate themselves.”

—“SSG R vould take the hand of the

detainee and place it on the detainees penis,
and make the detainee’s hand go back and
forth, as if masturbating.”

6976
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

The Record of Trial has been reviewed for release under the
provisions of the Freedom of Information Act. The documents
described as follows have been removed from this copy of the
record because the release would be in violation of the DOD
Freedom of Information Act Program, DOD 5400.7-R. Exemption
6,7(C), and 7(F):

Bates Page 26977 Photographic Exhibits



Charge V, Specification 3

» Statement by SPC Wl 14 Jan 04
— Graner stated to Wl “You did not see shit ”

Es, (s~
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UNITED STATES

)

)
V. )

) INITIAL REQUEST
CHARLES A. GRANER, JR. ) FOR DISCOVERY
SPC, US Army , )
HHC, 16" MP Brigade (Airborne) ) 22 May 2004
HI Corps )

)

APO AE 09342

SPC Charles A. Graner, Jr., by and through his detailed defense attorney, hereby requests
that the Government provide the following information within seven days of receipt:

1. A written response to this request,
2. Production of the requested matters, and/or
3. Notice of any inability or intent not to comply.

The requested evidence 1s material to the preparation of the defense and/or is exculpatory.
The accused cannot receive effective assistance of counsel nor prepare for trial without
production of the documents and items requested. The requested information is known, or should
be known, with the exercise of due diligence, to the United States or its agents.

If the government does intend to provide defense with copies of documents or tangible
objects the defense requests a reasonable opportunity to inspect, photograph and photocopy such
documents or objects.

PRETRIAL CONFINEMENT/RESTRICTION TANTAMOUNT TO CONFINEMENT

1. The decision memorandum prepared by the military magistrate as well as all
documents considered in making the decision. R.C.M. 305(1)(6), United States v. McCants, 39
M.J. 91,93 (C.M.A. 1994).

2. The scope of any condition on liberty or restriction imposed on the accused.
DOCUMENTS/TANGIBLE
3. All papers which accompanied the charges at preferral and referral, specifically to
include, but not be limited to: the charge sheet, Article 32 Investigation report, and all allied

papers, transmittal documents accompanying the charges from one headquarters to another, all
law enforcement reports whether prepared by military or civilian law enforcement personnel, all
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Jaboratory reports, copies of all requests for laboratory reports not yet completed or the request
has been withdrawn, statement of the accused or witnesses, convening orders and the written
advice, pretrial advice, or guidance given by any judge advocate to the convening authority or
any intermediate commander during the referral process. R.C.M. 701 (@)(1)(A).

4. Audible copies of all Article 32 audio tapes (add video tapes if the hearing was video
taped).

5. Any books, papers, documents, photographs, or copies or portions thereof and the
opportunity to inspect tangible objects, buildings, or places which are in the possession, custody,
or control of military authorities, and which are material to the preparation of the defense or are
intended for use by the trial counsel as evidence in the prosecution case in chief, or were
obtained from or belong to the accused. R.C.M. 701(a)(2)(A) (this may trigger reciprocal
discovery if TC fully complies and so requests).

6. Any results or reports of physical or mental examinations, and of scientific tests or
experiments, or copies thereof, which are within the possession, custody, or control of military
authorities at all levels, the existence of which is known, or by the exercise of due diligence may
become known, to the trial counsel, and which are material to the preparation of the defense or
are intended for use by the trial counsel as evidence in the prosecution case in chief at trial.
R.C.M. 701(2)(2)(B) (this may trigger reciprocal discovery if TC fully complies and so requests).

7. All written material that will be presented by the government as evidence at the
presentencing proceedings, to include the accused's personnel records. R.C.M. 701(2)(5)(A).

8. All writings or documents used by a witness to prepare for trial, to include any writings
or documents used by any witness to refresh memory for the purpose of testifying, either while
testifying or prior to testifying. M.R.E. 612.

9. Access to inspect and to obtain a photocopy of the entire CID or other investigative
file, to include all case notes, case agent summaries, interim, final and supplemental CID reports,
photographs, slides, diagrams, sketches, drawings, electronic recordings, handwritten notes,
interview worksheets, and any other information in the CID case file or associated wit this case.
Additionally, defense requests the names, addresses, and telephone numbers of all government
and civilian, investigators who have participated in the investigation.

STATEMENT/WITNESSES

10. All hand written, to include summary of conversations, typed, or recorded statements
concerning the offenses which are in the possession of the government. This includes all
statements of any person, not just the accused or potential government witnesses, taken by or
given to any person or agency including all civilian or military law enforcement agencies,
inspector general investigations, AR 15-6 investigations, and all formal or informal commander's
inquiries or investigations. R.C.M. 701(a)(1)(C).
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11. All oral and written statements made by government witnesses relating to this case,
R.C.M. 914(a)(4), 18 U.S.C. 3500 et.seq.

12. The names, addresses, and telephone numbers (commercial and DSN, if applicable)
of all witnesses the government intends to call in its case in chief, R.C.M. 701(a)(3)(A).

13. The names, addresses and telephone numbers (commercial and DSN, if applicable) of
all witnesses the government intends to call to rebut a defense of alibi, innocent ingestion, or lack
of mental responsibility, R.C.M. 701(a)(3)(B). (Only if defense has notified the government of
an intent to offer there defenses under R.C.M. 701(b)(2).)

14. The names, addresses, and telephone numbers (commercial and DSN, if applicable)
of all witnesses the government intends to call during presentencing, R.C.M. 701(a)(5)(B).

15. All hearsay statements, oral or written, intended to be offered at trial under M.R.E.
803(24), the particulars of the statements and the name, address, and telephone number of the
declarants, M.R.E. 803(24).

16. All hearsay statements, oral or written, intended to be offered at trial under M.R.E.
804(b)(5), the particulars of the statement and the name, address and telephone number of the
declarants, M.R.E. 804(b)(5).

17. Notice of any hearsay statements, oral or written, intended to be offered at trial under
M.R.E. 803(24), the particulars of the statements and the name, address, and telephone number
of the declarants, M.R.E. 803(24).

18. Any immuinity or leniency granted or promised by any government witness in
exchange for testimony, M.R.E. 301(c)(2); United States v. Webster, 1 M.J. 216 (C.M.A. 1975).

19. Disclosure of the identity, including name, address, and telephone number, of all
informants and/or notice of a governmental exercise of privilege, M.R.E. 507. Specifically, the

current location of and point of contact for the following Iraqi detainees:

a. —), last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

b. —)etainee- last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

c. —(Detainee # - last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

d. *Detainee # st known location at Abu
Ghraib Correctional Facilily, Abu Ghraib, Iraq APO AE 09335;
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Detainee # -st known location at Abu

N
Ghraib Correctional Facility, Abu Ghraib, Irag APO AE 09335;

f etainee # last known location at Abu Ghraib

Correctlonal !aclllty, !!u Ghraib, Irag APO AE 09335;

g. (Detainee #_ast known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Irag APO AE 09335;

h. Detainee #-last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Irag APO AE 09335;

L _(Detamee # - last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335; and

J- —Detamee # —last known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335.

20. Disclosure of all evidence affecting the credibility of all government witnesses to
include, but not limited to:

a. Prior civilian and court-martial conviction and all arrests, apprehension of, or
titling of government witnesses. Request a check with the National Crime Information Center
(NCIC), National Records Center (NRC), and all local military criminal investigatory
organizations be made. United States v. Jenkins, 18 M.J. 583, 584-585 (A.C.M.R. 1984).
Specifically request the “face sheets” (i.e. the single page documents listing who the
detainee is, what his background is, and a brief description of why the detainee is held
generated and maintained by the Military Police at Wing 1A/1B of the hard site at Abu
Ghraib prison), interrogation files, and criminal records (maintained by/sent to the Iraqi
Central Criminal Court) on the detainees listed in paragraph 19(a) through (j).

b. Records of nonjudicial punishment, or adverse administrative actions (pending
and completed), whether filed in official files of local unit files, to include discharge prior to
expiration of term of service for any reason, relief for cause actions, letters or reprimand or
admonition and negative counseling relating to adverse or disciplinary actions concerning any
govemment
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¢. Disclosure of all investigations of any type*or description, pending initiated,
ongoing or recently completed which pertain to alleged misconduct of any type or description
committed by a government witness United States v. Stone, 40 M.J. 420 (C.MLA. 1994).
Specifically request the full report (to include all annexes) of the 15-6 Investigation
conducted by MG Antonio Taguba in February 2003 into the 800" MP Brigade.

d. All evidence in control of or known to the United States concerning the mental
status of the accused or any government witness. United States v. Green, 37 M.J. 83 (C:-M.A.
1993). Material sought specifically includes medical records reflecting psychiatric diagnosis or
treatment or head injury of any type and drug and/or alcohol addiction diagnosis or rehabilitation
records. United States v. Brakefield, 43 C.M.R. 828 (A.C.M.R. 1971), United States v. Brickey,
8 M.J. 757 (A.C.M.R. 1980) affirmed 16 M.J. 258 (C.M.A. 1983), United States v. Eschalomi,
23 M.J. 12 (C.M.A. 1985).

e. All evidence of character or conduct or bias bearing on the credibility of
government witnesses in the control of or known to the United States. Giglio v. United States,
405 U.S. 15, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). This is specifically meant to include
information relating to any past, present, or potential future plea agreements, immunity grants,
payments of any kind and in any form, assistance to or favorable treatment with respect to any
pending civil, criminal, or administrative dispute between the government and the witness, and
any other matters which could arguably create an interest or bias in the witness in favor of the
government or against the defense or act as an inducement to testify to color or shape testimony.

f. The military status of all witnesses. As to those recently in civilian status, the
date of separation, the discharge status and a summary of the circumstances explaining any
discharge. Copies of the DA Form 2-1 or ORB and DA Form 2A for each government military
witness.

g. Copies of the official civilian personnel file of each government witness that is
a civilian employee of the United States.

h. The results of any polygraph examinations, including the Polygraph Examiner
Report (DA Form 2802-E) and related polygraph records, the Polygraph Consent Form, the
Polygraph Examination Authorization Request, the Polygraph Examination Quality Control
Review and any rights certificate (DA Form 3881) executed by the examiner and the subject.
United States v. Mougenel, 6 M.J. 589 (A.F.C.M.R. 1978), United States v. Simmons, 38 M.J.
376 (C.ML.A. 1993).

i. Pursuant to M.R.E. 612, any writing or document used by a witness to prepare
for trial.

j. The contents of all CID accreditation files for all CID investigators how have

participated in the investigation. Specifically, request the current location and point of
contact for the following CID agents who worked on this case:

a. Special Agent_ (5@) / /‘ ey /
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b. Special Agent _ BIe)/ /@ X

21. Notice of whether the government intends to impeach any witness with a conviction
older than ten years. M.R.E. 609(b).
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- EVIDENCE REGARDING ACCUSED

22. The contents of all statements, oral or written, made by the accused that are relevant
to the case, known to the trial counsel and within control of the armed forces, regardless whether
the government intends to use the statements at trial. M.R.E. 304(d)(1); United States v. Dancy,
38 M.J. 1,4 (C.M.A. 1993).

23. The contents of all statements, oral or written, made by the accused that was not
disclosed prior to arraignment. M.R.E. 304(d)(2)(B).

24. All affidavits supporting requests, which pertain to this case, whether or not granted,
for authorization to search and seize or apprehend. This mcludes all DA Forms 3745-R.

25. Notice of all evidence seized from the person or property of the accused or believed
to be owned by the accused which is intended to be offered at trial. M.R.E. 311(d)(1).

26. Notice of the government's intent to offer evidence seized from the person or property
of the accused that was not disclosed prior to arraignment. M.R.E. 311(d)(2)(B).

27. All evidence of a prior identification of the accused at a traditional line up, photo line
up, show up, voice 1dentification or other identification process which the government intends to
offer against the accused at trial. M.R.E. 321(c)(1).

28. Notice of government intent to offer identification evidence that was not disclosed
prior to arraignment. ML.R.E. 321(c)(1)(B).

29. Any prior civilian or military convictions of the accused which may be offered by the
government during the trial on the merits or presentencing phase for any purpose, including
impeachment. R.C.M. 701(a)(4).

30. Notice of the general nature of evidence of other crimes, wrongs, or other
misconduct, as well as the government's theory of admissibility in this case. M.R.E. 404(b) 413,
and 414.

EVIDENCE MATERIAL TO THE PREPARATION OF THE DEFENSE

31. All exculpatory, extenuating, or mitigating evidence known, or, with reasonable
diligence should be known, to the trial counsel which reasonably tends to negate the guilt of the
accused of any offense charged, reduce the guilt of the accused of an offense charged, or reduce
the punishment. R.C.M. 701(2)(6), Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d
215 (1963), United States v. Agurs, 427 U.S. 97, 93 S.Ct. 2392, 40 L/Ed/2d 342 (1976), United
States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985), United States v.
Simmons, 38 M.J. 376, 381 (C.M.A. 1993), United States v. Kinzer, 39 M.J. 559 (A.CMR..
1994), United States v. Sebring, 44 M.J. 805 (N.M. Ct. Crim App. 1996).
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Specifically, request names and contact information for any military intelligence personnel
and other government agency (collectively kKnown as “OGA”- which encompasses the FBI,
the CIA, and other civilian intelligence services) personnel who conducted interrogations in
SPC Graner’s wing (1A/1B) of the hard site from 1 October 2003 through 31 December ‘ __
2003 (especially to include the individual referred to as “gEy’ in (N sorn EB 50 s
statement to CID et al.) . Also request the names and contact formation for any civilian

contractors (particularly those working for CACI Corporationor Titan Corporation) who

served as linguists, interrogators and/or interpreters on the 1A/1B wings of the hard site at

Abu Ghraib prison from 1 October 2003 until 31 December 2003.

4u5) ¢, MO Y
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32. Any evidence of the victim's past sexual behavior, United States v. Dorsey, 16 M.J. 1,
5-8 (C.M.A. 1983).

33. Notice of all evidence known to the trial counsel that affects the credibility of any
defense witness.

34. All evidence in rebuttal which is exculpatory in nature or material to punishment.
United States v. Trimper, 460 M.J. 460 (C.M.A. 1989), cert. Denied, 110 S.Ct. United States v.
Dancy, 38 M.J. 1 (C.M.A. 1993).

PANEL SELECTION

35. The defense requests the 201 files and officer record brief of each client member.
Additionally, defense requests results of the trial counsel submit to each member the written
questions listed at R.C.M. 912(a)(1) (or attached hereto - sample questionnaire is located
elsewhere in the TDS library) and provide the signed responses of each member to the defense.
R.C.M/ 912(A)(1).

36. All written matters provided to the convening authority concerning the selection of
the members detailed to the court-martial. R.C.M. 912(a)(2).

37. The convening order and all amending orders. All requests for excusal of court
members and any written documents memorializing the denial or approval of the request. R.C.M.
701(a)(1)(B).

JUDICIAL NOTICE

38. All matters which the government intends to have judicially noticed. M.R.E. 201.

39. Notice and a legible copy of all law, foreign and domestic, relied upon by the
government to support judicial notice. M.R.E. 201A. '

EXPERTS AND PHYSICAL EVIDENCE
40. Pursuant to United States v. Garries, 22 M.J. 288, 293 (C.M.A. 1986) cert denied, 479

U.S. 985, 107 S.Ct. 575,93 L.Ed.2d 578 (1986), United States v. Mobley, 31 M.J. 273, 277
(C.M.A. 1990), the defense requests:

a. Notification of testing upon any evidence which may consume the only
available samples of the evidence and an opportunity to be present at any such testing.

b. An opportunity to examine all evidence, whether or not it is apparently
exculpatory, prior to its release from the control of a government agency or agents.

41. All chain of custody documents, or litigation packets, generated by any law

enforcement or military agency in conjunction with the taking or testing of evidence during the
Investigation of the alleged offenses.
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42. Notice of, and the curricula vitae for, all expert witnesses the government intends to
call in its case-in-chief and during presentencing. The defense requests the governmient disclose
the number of times each expert has been qualified as an expert witness in a military or civilian
court, the types of court each witness has testified in (civilian or military), the locations (city and
state) of each of these courts and the civil and criminal docketed number of each of those cases.
The defense further requests disclosure of any information, or evidence considered by the expert
prior to testifying.

COMMAND INFLUENCE

43. All statements, oral or written (including e-mail), made by the summary, special or
general court-martial convening authorities in this case or by any officer superior to the general
court-martial convening authority, whether written or oral, which:

a. in any manner, withholds from a subordinate commander the authority to
dispose of the accused's case under the UCMJ, to impose nonjudicial punishment upon the
accused, to order the accused's separation or release from active duty or active duty for training
or to order the accused into pretrial confinement.

b. provides guidance to any subordinate commander concerning appropriate levels
of disposition and punishment of the offenses, whether made before or after the offenses at issue
in this case.

c. in any manner indicates that the officer has anything other than an official
interest in the matter, United States v. Jeter, 35 M.J. 442, 445 (C.MLA. 1992).

44. Disclosure of any information known to government agents, which, in any manner,
indicates that a person who forwarded the charges with recommendation now is, or recently has
been suspected of committing an offense under the UCMJ, United States v. Nix, 40 M.J. 6
(C.M.A. 1994).

INSTRUCTIONS

45. The defense requests the government provide it with all proposed instructions it
intends to request that the court use in its instructions to the members and the authority for each
instruction.

CONCLUSION

The defense requests equal and adequate opportunity to interview witnesses and inspect
evidence. Specifically, the defense requests the trial counsel to instruct all of the witnesses and
potential witnesses under military control, including those on any retired list to cooperate with
the defense when contacted by the defense for purposes of interviewing these persons or
otherwise obtaining information from them. Art 46,UCMJ, R.C.M. 701(e).
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If, before or during the court-martial, the government discovers additional evidence or
material previously requested or required to be produced, which 1s subject to discovery or -
inspection under R.C.M. 701, the government shall promptly notify the defense of the existence
of the additional evidence or material. R.C. M. 701(d).

This discovery request is continuing and shall apply to any additional charges or
specifications that may be preferred after this request for discovery is served upon the
government. Immediate notification is requested on all items the government 1s unable or
unwilling to produce.

The defense acknowledges that certain of these requests may have been partially
complied with prior to this motion. Those matters previously provided, need not be duplicated.

The defense reserves the right to make additional continuing discovery requests.

CPT, JA
Trial Defense Counsel

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Request for Discovery was served upon the
government via e-mail on 22 May 2004.

CPT,JA
- Tnal Defense Counsel
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CUNITED STATES

RESPONSE TO DEFENSE
REQUEST FOR DISCOVERY

V.

GRANER, Charles A., Jr.
spc, u.s. Army, SN ¢4 2 o)
Headquarters and Headquarters Company,
16th MP Brigade (Airborne),

[Il Corps, Victory Base, lraq

APO AE 09342

e N N N S’ e

2.

27 May 2004

e N N

PRETRIAL CONFINEMENT/RESTRICTION TANTAMOUNT TO CONFINEMENT

1. The decision memorandum prepared by the military magistrate as well as all
documents considered in making the decision. R.C.M. 305(1)(6), United States v.
McCants, 39 M.J. 91,93 (C.M.A. 1994).

RESPONSE: The accused has never been placed in pretrial confinement sc there was
nG magistrate decision memorandum or attendant documents.

2. The scope of any condition on liberty or restriction imposed on the accused.
RESPONSE: None
DOCUMENTS/TANGIBLE

3. All papers which accompanied the charges at preferral and referral,
specifically to include, but not be limited to: the charge sheet, Article 32 investigation
report, and all allied papers, transmittal documents accompanying the charges from one
headquarters to another, all law enforcement reports whether prepared by military or
civilian law enforcement personnel, all laboratory reports, copies of all requests for
laboratory reports not yet completed or the request has been withdrawn, statement of
the accused or witnesses, convening, orders and the written advice, pretrial advice, or
guidance given by any judge advocate to the convening authority or any intermediate
commander during the referral process. R.C.M. 701(a)(1)(A).

RESPONSE: Previously provided.

4. Audible copies of all Article 32 audio tapes (add video tapes if the hearing was
video taped).

RESPONSE: Freviousiy provided. The hearing was not videotaped.

5. Any books, papers, documents, photographs, or copies or portions thereof and
the opportunity to inspect tangible objects, buildings, or places which are in the
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possession, custody, or control of military authorities, and which are material to the
preparation of the defense or are intended for use by the trial counsel as evidence in the
prosecution case in chief, or were obtained from or belong to the accused. R.C.M.
701(a)(2)(A) (this may trigger reciprocal discovery if TC fully complies and so requests).

RESPONSE: Previously provided.

6. Any results or reports of physical or mental examinations, and of scientific
tests or experiments, or copies thereof, which are within the possession, custody, or
control of military authorities at all levels, the existence of which is known, or by the
exercise of due diligence may become known, to the trial counsel, and which are
material to the preparation of the defense or are intended for use by the trial counsel as
evidence in the prosecution case in chief at trial. R.C.M. 701(a)(2)(B) (this may trigger
reciprocal discovery if TC fully complies and so requests).

RESPONSE: Previcusly provided.

7. All written material that will be presented by the government as evidence at the
presentencing proceedings, to include the accused's personnel records. R.C.M.
701(a)(5)(A). :

I e et Vel
RESHFUNS!

T

. Previously provided.

f

8. All writings or documents used by a witness to prepare for trial, to include any
writings or documents used by any witness to refresh memory for the purpose of
testifying, either while testifying or prior to testifying. M.R.E. 612.

" RESPONSE: Previously provided.

9. Access to inspect and to obtain a photocopy of the entire CID or other
investigative file, to include all case notes, case agent summaries, interim, final and
supplemental CID reports, photographs, slides, diagrams, sketches, drawings,
electronic recordings, handwritten notes, interview worksheets, and any other
information in the CID case file or associated wit this case. Additionally, defense
requests the names, addresses, and telephone numbers of all government and civilian,
investigators who have participated in the investigation.

RESPONSE: Every document that CID provided to trial counsel has been copied at

previously provided. The remaining portions of the file, to include handwritten agent
notes and interview worksheets, if any, are available for inspection at BCCF.

STATEMENT/WITNESSES
10. All hand written, to include summary of conversations, typed, or recorded

statements concerning the offenses which are in the possession of the government.
This includes all statements of any person, not just the accused or potential government
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witnesses, taken by or given to any person or agency including all civilian or military law
enforcement agencies, inspector general investigations, AR 15-6 investigations, and all
formal or informal commander's inquiries or investigations. R.C.M. 701(a)(1)(C).

RESPONSE: Previously provided and will provide any additional documents as they
become available. .

11. All oral and written statements made by government witnesses relating to this
case, R.C.M. 914(a)(4), 18 U.S.C. 3500 et.seq.

RESPONSE: Previously provided.

12. The names, addresses, and telephone numbers (commercial and DSN, if
applicable) of all witnesses the government intends to call in its case in chief, R.C.M.
701(@)(3)(A).

RESPONSE: See attached witness list.

13. The names, addresses and telephone numbers (commercial and DSN, if
applicable) of all witnesses the government intends to call to rebut a defense of alibi,
innocent ingestion, or lack of mental responsibility, R.C.M. 701(a)(3)(B). (Only if defense
has notified the government of an intent to offer there defenses under R.C.M.
701(b)(2).)

RESPONSE: None known at this time.
14. The names, addresses, and telephone numbers (commercial and DSN, if
applicable) of all witnesses the government intends to call during presentencing, R.C.M.

701(a)(5)(B).

RESPCNSE: See attached witness list.

M

15. All hearsay statements, oral or written, intended to be offered at trial under
M.R.E. 803(24), the particulars of the statements and the name, address, and telephone
number of the declarants, M.R.E. 803(24).

RESPONSE: None known at this time.

16. All hearsay statements, oral or written, intended to be offered at trial under
M.R.E. 804(b)(5), the particulars of the statement and the name, address and telephone
number of the declarants, M.R.E. 804(b)(5).

RESPONSE: None known at this time.
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17. Notice of any hearsay statements, oral or written, intended to be offered at
trial under M.R.E. 803(24), the particulars of the statements and the name, address,
~ and telephone number of the declarants, M.R.E. 803(24).

RESPONSE: None known at this time

18. Any immunity or leniency granted or promised by any government witness in
exchange for testimony, M.R.E. 301(c)(2); United States v. Webster, 1 M.J. 216 (C.M.A.

1975).
_ - Vel
RESPONSE: SPC _ immunity. CAY GO

19. Disclosure of the identity, including name, address, and telephone number, of
all informants and/or notice of a governmental exercise of privilege, M.R.E. 507.
Specifically, the current location of and point of contact for the following Iraqi

detainees: Qee By, Y

a. H (Detainee #qlast known location at Abu
Ghraib Correctional Facility, Abu Ghraib, iraq APO AE 09335;

b. _Detainee #4 2st known location at Abu
Ghraib Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

c. (SN D tzinc- # . 1ast known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

d. _i (Detainee #-,last known location at
Abu Ghraib Correctional Facility, Abu Ghraib, Iraqg APO AE 09335;

e.WDetainee # (WSPIast known location
at Abu Ghraib Correc al Facility, Abu Ghraib, Iraq APO AE 09335;

f. _taineé # (I st known location at Abu Ghraib
Correctional Facility, Abu Ghraib, iraq APO AE 09335;

g. _ (Detainee #—ast known location at Abu
Ghraib Correctional Facility, Abu Ghraib, Irag APO AE 09335;

h. —Detainee #E 25t known location at Abu
Ghraib Correctional Facility, Abu Ghraib, Iraq APO AE 09335;

i. RN D < tince # G ast known location at Abu Ghraib
Correctional Facility, Abu Ghraib, Iraqg APO AE 09335; and

j. "Detainee # IR \ast known location at Abu
Ghraib Correctional Facility, Abu Ghraib, Iraq APO AE 09335.
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A &)y, (104
RESPONSE: Last known locations

- Vigilant A, security detainee

Vigilant A, security detainee

- Hard site, 8-B, criminali

> oW

- Ganci 5, security detainee

5 - Ganci 8, security detainee

[@)] 1

Hard site 3-B, criminal

Ganci -1, security detainee

T\I

- Hard site 4-B, criminal

© o0

Unknown, released

- Unknown, released

- Vigilant C, security detaine

|I

Ganci 5, Unknown

e
[(A]

Unknown, released

14. —?nci 8, security detainee

20. Disclosure of all evidence affecting the credibility of all government witnesses
to include, but not limited to:

—
w

a. Prior civilian and court-martial conviction and all arrests, apprehension
of, or titling of government witnesses. Request a check with the National Crime
Information Center (NCIC), National Records Center (NRC), and all local military
criminal investigatory organizations be made. United States v. Jenkins, 18 M.J. 583,
584-585 (A.C.M.R. 1984). Specifically request the “face sheets” (i.e. the single
page documents’listing who the detainee is, what his background is, and a brief
description of why the detainee is held generated and maintained by the Military
Police at Wing 1A/1B of the hard site at Abu Ghraib prison), interrogation files,
and criminal records (maintained by/sent to the Iraqi Central Criminal Court) on
the detainees listed in paragraph 19(a) through (j).

RESPCNSE: Wili provide when available.
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b. Records of nonjudicial punishment, or adverse administrative actions
(pending and completed), whether filed in official files of local unit files, to include
discharge prior to expiration of term of service for any reason, relief for cause actions,
letters or reprimand or admonition and negative counseling relating to adverse or
disciplinary actions concerning any government (sic)

RESPONSE: None known at this time.

c. Disclosure of all investigations of any type or description, pending
initiated, ongoing or recently completed which pertain to alleged misconduct of any type
or description committed by a government witness United States v. Stone, 40 M.J. 420
(C.M.A. 1994). Specifically request the full report (to include all annexes) of the
15-6 Investigation conducted by MG Antonio Taguba in February 2003 into the
800™ MP Brigade.

RESPONSE: Major General Taguba's report is available for inspection at the 16th MP

Bde {Abny TOC.

) d. All evidence in control of or known to the United States concerning the
" mentaf status of the accused or any government witness. United States v. Green, 37
M.J. 88 (C.M.A. 1993). Material sought specifically includes medical records reflecting
psychiatric diagnosis or treatment or head injury of any type and drug and/or alcohol
addiction diagnosis or rehabilitation records. United States v. Brakefield, 43 C.M.R. 828
(A.C.M.R. 1971), United States v. Brickey, 8 M.J. 757 (A.C.M.R. 1980) affirmed 16 M.J.
258 (C.M.A. 1983), United States v. Eschalomi, 23 M.J. 12 (C.M.A. 1985).

RESPONSE: None known at this time.

e. All evidence of character or conduct or bias bearing on the credibility of
government witnesses in the control of or known to the United States. Giglio v. United
States, 405 U.S. 15, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). This is specifically meant to
include information relating to any past, present, or potential future plea agreements,
immunity grants, payments of any kind and in any form, assistance 1o or favorable
treatment with respect to any pending civil, criminal, or administrative dispute between
the government and the witness, and any other matters which could arguably create an
interest or bias in the witness in favor of the government or against the defense or act
as an inducement to testify to color or shape testimony.

response: sPC QIR = tec immunity. (A8} 5T, DX ST

f. The military status of all witnesses. As to those recently in civilian status,
the date of separation, the discharge status and a summary of the circumstances
explaining any discharge. Copies of the DA Form 2-1 or ORB and DA Form 2A for each
government military witness.
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RESPCNSE: Will provide if and when available.

g. Copies of the official civilian personnel file of each government witness that is
a civilian employee of the United States.

RESPCNSE: Government does not intend to call any civilian government employees.

h. The results of any polygraph examinations, including the Polygraph
Examiner Report (DA Form 2802-E) and related polygraph records, the Polygraph
Consent Form, the Polygraph Examination Authorization Request, the Polygraph
Examination Quality Control Review and any rights certificate (DA Form 3881) executed
by the examiner and the subject. United States v. Mougenel, 6 M.J. 589 (A.F.C.M.R.
1978), United States v. Simmons, 38 M.J. 376 (C.M.A. 1993).

RESPONSE: None known at this time.

i. Pursuant to M.R.E. 612, any writing or document used by a witness to
prepare for trial. :

RESPONSE: Praviously provided in case file.

j. The contents of all CID accreditation files for all CID investigators how
have participated in the investigation. Specifically, request the current location and
point of contact for the following CID agents who worked on this case:

&/, )/

a. Special Agent
RESPONSE: Building 406, Pershing Court

Fort Riley, Kansas 66442
785
GSN 856-

b. special Agent (NN &/, (>0 /
RESPONSE: 36th MP Detachment (CID)

Fort Jacks C 29207
803

DsN 734

21. Notice of whether the government intends to impeach any witness with a
conviction older than ten years. M.R.E. 609(b).

RESPONSE: None known at this time.
EVIDENCE REGARDING ACCUSED

22. The contents of all statements, oral or written, made by the accused that are
relevant to the case, known to the trial counsel and within control of the armed forces,
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regardless whether the government intends to use the statements at trial. M.R.E.
304(d)(1); United States v. Dancy, 38 M.J. 1,4 (C.M.A. 1993).

RESPONSE: Previously provided in the case file. The accused has made numerous
statements o the press to which the defense has equal access. :

23. The contents of all statementé, oral or written, made by the accused that was
not disclosed prior to arraignment. M.R.E. 304(d)}(2)(B).

RESPONSE: None known at this time.
24. All affidavits supporting requests, which pertain to this case, whether or not

granted, for authorization to search and seize or apprehend. This includes all DA Forms
3745-R.

HI

m

SPONSE: Previousiy provided in case file.

25. Notice of all evidence seized from the person or property of the accused or
believed to be owned by the accused which is intended to be offered at trial. M.R.E.
311(d)(1). :

RESPONSE: Previously provided in case file.

26. Notice of the government's intent to offer evidence seized from the person or
property of the accused that was not disclosed prior to arraignment. M.R.E.
- 311(d)(2)(B).

RESPONSE: Previously provided in case file.

27. All evidence of a prior identification of the accused at a traditional line up,
photo line up, show up, voice identification or other identification process which the
government intends to offer against the accused at trial. M.R.E. 321(c)(1).

¥

RESPONSE: None knokn at this time.

28. Notice of government intent to offer identification evidence that was not
disclosed prior to arraignment. M.R.E. 321(c)(1)(B).

RESPONSE: None known at this time
i _
29. Any prior civilian Jr military convictions of the accused which may be offered
by the government during the trial on the merits or presentencing phase forany
purpose, including impeachment. R.C.M. 701(a)(4).
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30. Notice of the general nature of evidence of other crimes, wrongs, or other
misconduct, as well as the government's theory of admissibility in this case. M.R.E.
404(b), 413, and 414. .

RESPONSE: None known at this time
EVIDENCE MATERIAL TO THE PREPARATION OF THE DEFENSE

31. All exculpatory, extenuating, or mitigating evidence known, or, with
reasonable diligence should be known, to the trial counsel which reasonably tends to
negate the guilt of the accused of any offense charged, reduce the guilt of the accused
of an offense charged, or reduce the punishment. R.C.M. 701(a)(6), Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), United States v. Agurs, 427 U.S.
97. 93 S.Ct. 2392, 40 L/Ed/2d 342 (1976), United States v. Bagley, 473 U.S. 667, 105
S.Ct. 3375, 87 L.Ed.2d 481 (1985), United States v. Simmons, 38 M.J. 376, 381 (C.M.A.
1993), United States v. Kinzer, 39 M.J. 559 (A.C.M.R.. 1994), United States v. Sebring,
44 M.J. 805 (N.M. Ct. Crim App. 1996). :

RESPONSE: Previously provided in case file _

Wy D04 [HDS, 0XIS
Specifically, request hames and confact information for any military intelligence
personnel and other government adency (collectively known as “OGA”- which
encompasses the FBI, the CIA, and other civilian intelligence services) personnel
who conducted intefrrogations i SPC Graner’s wing (1A/1B) of the hard site from
1 October 2003 through 31 Degember 2003 (especially to include the individual
referred to as ’in sworn statement to CID et al.) . Also request
the names and contact information for any civilian contractors (particularly those
working for CACI Corporation or Titan Corporation) who served as linguists,
interrogators and/or interpreters on the 1A/1B wings of the hard site at Abu
Ghraib prison from 1 October 2003 until 31 December 2003.

RESPONSE: Further investigation required.

* 32. Any evidence of the victim's past sexual behavior, United States v. Dorsey,
16 M.J. 1, 5-8 (C.M.A. 1983).

RESPONSE: The government objects to this request on this basis of relevance, as the
“past sexual behavior” of the victims is this case would not be relevant to defend against
charges of detainee abuse and aggravated assault.

33. Notice of all evidence known to the trial counsel that affects the credibility of
any defense witness.

RESPONSE: None known at this time.
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34. All evidence in rebuttal which is exculpatory in nature or material to .
punishment. United States v. Trimper, 460 M.J. 460 (C.M.A. 1989), cert. Denied, 110
S.Ct. United States v. Dancy, 38 M.J. 1 (C.M.A. 1993).

RESPONSE: None known at this time.
PANEL SELECTION
35. The defense requests the 201 files and officer record brief of each client
member. Additionally, defense requests results of the trial counsel submit to each
member the written questions listed at R.C.M. 912(a)(1) (or attached hereto - sample
questionnaire is located elsewhere in the TDS library) and provide the signed responses
of each member to the defense. R.C.M/ 912(A)(1).

RESPONSE: Wil provide if available.

36. All written matters provided to the convening authority concerning the
selection of the members detailed to the court-martial. R.C.M. 912(a)(2).

RESPONSE: Attached.
37. The convening order and all amending orders. All requests for excusal of
court members and any written documents memorializing the denial or approval of the

request. R.C.M. 701(a)(1)(B).

RESPONSE: }Pr}eviousiy provided.
A ; 3

i
JUDICIAL NOTICE

38. All matters which the government intends to have judicially noticed. M.R.E.
201.

RESPONSE: Geneva Convention, AR 190-8.

39. Notice and a legible copy of all law, foreign and domestic, relied upon by the
government to support judicial notice. M.R.E. 201A.

RESPONSE: None at this time.
EXPERTS AND PHYSICAL EVIDENCE
40. Pursuant to United States v. Garries, 22 M.J. 288, 293 (C.M.A. 1986) cert

denied, 479 U.S. 985, 107 S.Ct. 575, 93 L.Ed.2d 578 (1986), United States v. Mobley,
31 M.J. 273, 277 (C.M.A. 1990), the defense requests: '
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a. Notification of testing upon any evidence which may consume the only
available samples of the evidence and an opportunity to be present at any such testing.

RESPONSE: None known at this time.

b. An opportunity to examine all evidence, whether or not it is apparently
exculpatory, prior to its release from the control of a government agency or agents.
RESPONSE: None known at this time.

41. All chain of custody documents, or litigation packets, generated by any law

enforcement or military agency in conjunction with the taking or testing of evidence
during the investigation of the alleged offenses.

RESPONSE: Previousiy provided.

42. Notice of, and the curricula vitae for, all expert witnesses the government
intends to call in its case-in-chief and during presentencing. The defense requests the
government disclose the number of times each expert has been qualified as an expert
witness in a military or civilian court, the types of court each witness has testified in
(civilian or military), the locations (city and state) of each of these courts and the civil
and criminal docketed number of each of those cases. The defense further requests
disclosure of any information, or evidence considered by the expert prior to testifying.

RESPCONSE: Ncne known at this time.
COMMAND INFLUENCE

43. All statements, oral or written (including e-mail), made by the summary,
special or general court-martial convening authorities in this case or by any officer
superior to the general court-martial convening authority, whether written or oral, which:

a. in any manner, withholds from a subordinate commander the authority
to dispose of the accused's case under the UCMJ, to impose nonjudicial punishment
upon the accused, to order the accused's separation or release from active duty or
active duty for training or to order the accused into pretrial confinement.

RESPONSE: None known at this time.
b. provides guidance to any subordinate commander concerning
appropriate levels of disposition and punishment of the offenses, whether made before

or after the offenses at issue in this case.

RESPONSE: None known at this time.
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c. in any manner indicates that the officer has anything other than an
official interest in the matter, United States v. Jeter, 35 M.J. 442, 445 (C.M.A. 1992).

SPONSE: None known &t this ime.

[Tl

R

44. Disclosure of any information known to government agents, which, in any
manner, indicates that a person who forwarded the charges with recommendation now
is, or recently has been suspected of committing an offense under the UCMJ, United
States v. Nix, 40 M.J. 6 (C.M.A. 1994).

RESPONSE: None known at this time.
INSTRUCTIONS

45. The defense requests the government provide it with all proposed
instructions it intends to request that the court use in its instructions to the members and

the authority for each instruction.

RESPONSE: Wil provide. Government request for instructions will likely change after
trial on the merits is compisted.

RECIPROCAL DISCOVERY:

46. Under R.C.M. 701 and the Military Rules of Evidence, the government requests that
the defense produce the following for use, inspection and reproduction by the
government, through trial counsel, and respond in writing to this request for reciprocal
discovery by 10 June 2004:

a. Under R.C.M. 701(b)(3), books, papers, documents, photographs, tangible
objects, or copies or portions thereof, which are within the possession, custody, or
control of the defense and which the defense intends to introduce as evidence in the
defense case-in-chief at trial.

b. Under R.C.M. 701(b)(4), results or reports of physical or mental examinations and
of scientific tests or experiments made in connection with this case, or copies thereof,
which are within the possession, custody, or control of the defense, which the defense
intends to introduce as evidence in the defense case-in-chief or which were prepared by
a witness whom the defense intends to call at trial when the reports or results relate to
that witness' testimony.

¢. Under R.C.M. 701(b)(1), if the defense intends to offer the defense of alibi,
disclosure of the specific place(s) at which the defense claims the accused to have
been at the time of the alleged offenses, and the names and addresses of the witnesses
upon whom the defense intends to rely to establish alibi.

d. Under R.C.M. 701(b)(2), If the defense intends to rely upon the defense of lack of
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mental responsibility or to introduce expert testimony relating {o any mental disease,
defect, or other condition bearing upon the guilt of the accused, notice of such intent.

e. Under R.C.M. 703, the government requests that the defense provide a list of
witnesses (to include names, telephone numbers, addresses, and synopses of
expected testimony) who the defense intends to call both on the merits and during
presentencing proceedings.

aiiiniiey 2200

CPT, JA
Trial Counsel

CERTIFICATE OF SERVICE

| certify that a copy of the foregoing Request for Discovery was served upon the
government by email on 27 May 2004.

()20 &

//oriiinal siined//

CPT, JA
Trial Counsel
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UNITED STATES

V.

CHARLES A. GRANER, JR. REQUEST (I)
SPC, US Army

HHC, 16" MP Brigade (Airborne)
111 Corps

APO AE 09342

29 May 2004

N S S W N

SUPPLEMENTAL DISCOVERY

SPC Charles A. Graner, Jr., by and through his detailed defense attorney, hereby
requests that the Government provide the following information within seven days of
recelpt:

1. A written response to this request,
2. Production of the requested matters, and/or
3. Notice of any inability or intent not to comply.

The requested evidence is material to the preparation of the defense and/or is
exculpatory. The accused cannot receive effective assistance of counse] nor prepare for
trial without production of the documents and items requested. The requested information
is known, or should be known, with the exercise of due diligence, tH the United States or
its agents.

If the government does intend to provide defense with copies of documents or
tangible objects the defense requests a reasonable opportunity to inspect, photograph and
photocopy such documents or objects.

STATEMENTS/WITNESSES

1. Defense requests copies of the stipulation of fact, offer to plead guilty (including
the quantum portion), and the charge sheet in US v. Sivits. Since SPC

will potentially be called by the Government as a witness against the accused in this case,
all the request information would be relevant as evidence of character or conduct or bias
bearing on the credibility of government witnesses in the control of or known to the
United States. Giglio v. United States, 405 U.S. 15, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972).

2. Defense requests any documentation concerning an investigation into alleged
misconduct by Military Intelligence personnel at the Abu Ghraib prison complex
being conducted by a MG Fay. Though the Defense understands that the investigation
is unlikely to be completed at this time, any documentation produced thus far is relevant
and material to the overall treatment of prisoners at Abu Ghraib, the conduct of the MP
guards and the relationship between MI and MP personnel. This request includes the

(AE)S

(#er §
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appointment memorandum, any documents provided to MG Fay to form the basis for his
inquiry, and any documents produced by him or obtained by him in the course of his
investigation.

3. Defense requests any documentation concerning an investigation into alleged
misconduct by Central Intelligence Agency personnel at the Abu Ghraib prison
complex being conducted by the CIA Office of the Inspector General. According to

an email that Defense received from Special Investigator— (e-mail
-yﬁgo_v/ telephone: (703) 874 the CIA OIG is specifically looking into
‘b@h@ﬁﬂ a detainee’s death on 4 November 2003 in the Hard Site at Abu Ghraib. Sld.nd
his partner (Special Investigator are working with Army CID agent
Po investigate misconduct on the part of CIA/OGA personnel. Though the
efense understands that the investigation is unlikely to be completed at this time, any
documentation produced thus far is relevant and material to the overall treatment of
prisoners at Abu Ghraib, the conduct/presence/identity of CIA personnel on the hard site
at Abu Prison and the relationship between Army MP personnel and CIA personnel. This
request includes any appointment memorandum, any documents provided to CIA OIG (or

its investigators) to form the basis for this inquiry, and any documents produced by or
obtained by CIA OIG (or its investigators) in the course of this investigation.

The defense reserves the right to make additional continuing discovery requests.

2,710 2

, JA
Trial Defense Counsel

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Request %iscovery was served upon the
government via e-mail on 29 May 2004.

&) 2,62

CPT, JA
Trial Defense Counsel
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UNITED STATES
RESPONSE TO DEFENSE

)
)
V. ) »
) SUPPLEMENTAL DISCOVERY
CHARLES A. GRANER, JR. ) REQUEST (l)
SPC, US Army )
HHC, 16™ MP Brigade (Airborne) )
lll Corps ) 31 May 2004
APO AE 09342 <)

¥

The Government offers the following in response to the Defense Supplemental
Discovery Request:

STATEMENTS/WITNESSES
1. Defense requests copies of the stipulation of fact, offer to plead quilty
(including the quantum portion), and the charge sheet in yﬂi Since SPC
@9@;)' ill potentially be called by the Government as a withess against the

20, < accused in this case, all the request information would be relevant as evidence of
character or conduct or bias bearing on the credibility of government witnesses in the
control of or known to the United States. Giglio v. United States, 405 U.S. 15, 92 S.Ct.
763, 31 L.Ed.2d 104 (1972).

RESPONSE: Previously provided.

2. Defense requests any documentation concerning an investigation into alleged
misconduct by Military Intelligence personnel at the Abu Ghraib prison complex
being conducted by a MG Fay. Though the Defense understands that the
investigation is unlikely to be completed at this time, any documentation produced thus
far is relevant and material to the overall treatment of prisoners at Abu Ghraib, the
conduct of the MP guards and the relationship between MI and MP personnel. This
request includes the appointment memorandum, any documents provided to MG Fay to
form the basis for his inquiry, and any documents produced by him or obtained by him
in the course of his investigation.

RESPONSE: There is no current documentation available. The government wiil
provide the investigation when complete. No completion time has been identified at this
fima.

3. Defense requests any documentation concerning an investigation into alleged
, misconduct by Central Intelligence Agency personnel at the Abu Ghraib prison
A complex being conducted by the CIA Office of the Inspector General. According to
o an email that Defense received from Special Investigator h(e-mail'
ucia.gov/ telephone: (703)*), the CIA OIG is specifically looking into a
detainee’s death on 4 November 2003 in the Hard Site at Abu Ghraib. SI{SJJJnd

CT7057
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his partner (Special Investigator—are working with Army CID agent
Ho investigate misconduct on the part of CIA/OGA personnel. Though the
Defense understands that the investigation is unlikely to be completed at this time, any

documentation produced thus far is relevant and material to the overall treatment of
prisoners at Abu Ghraib, the conduct/presence/identity of CIA personnel on the hard
site at Abu Prison and the relationship between Army MP personnel and CIA personnel.
This request includes any appointment memorandum, any documents provided to CIA
OIG (or its investigators) to form the basis for this inquiry, and any documents produced
by or obtained by CIA OIG (or its investigators) in the course of this investigation.

RESPONSE: There is no current documentation available. The government wili
provide the investigation when complete. No completion time has been identified at this
time.

.

@2, 08 2

CPT, JA
Trial Counsel

CERTIFICATE OF SERVICE

| certify that a copy of the foregoing Response to Discovery was served upon the
defense via e-mail on 31 May 2004.

//oriiina/ siclzned// & IQ 2, axc) 2

CPT, JA
Trial Counsel
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From <{Rus.army. mil> b

Sent Saturday, May 29, 2004 5:25 pm

To 1vcmain.hq.c5.armv.mil

Cc

Bcc @/@)2}(7:@) 2

Subject ‘Detainee Records

Ma'am,

I am the TDS attorney representing SPC Charles Graner in the Abu Prison courts-martial. I am
trying to find out where the records on certain Iraqi detainees are being kept and how I can get
access to them/get a copy of them.

I have a list of Iraqgi detainees, who implicated SPC Graner ip this case, along with a list of their
ISN numbers lked with CPT* and with SSG*at the Magistrate Cell
at Abu. SSG told me which of the detainees were MI hold, which were Major Criminals,

etc. She told me that the files on these detainees had been sent to Victory Base o/a 19 May 04. I
presume that their files were part of MG Fay's investigation into the MI personnel at Abu.

I would like to view the files and get copies of them if possibie on the detainees pertaining to my
case. (Particularly since several detainees are on the gov't witness list...I'd like to have
something to cross-examine them with.) Can you help me out, ma'am? Are the files at Victory
Base? If so, how can I get copies or otherwise access those files?

Any help that you can provide me in the matter would be appreciated.

V/R,
Jay

N

USA Region IX

(Camp Anaconda Field Office- Balad, Iraq)
DNVT 312 ‘

n27309

httos://webmail.us.army.mil/frame.html?rtfPossible=true&lang=en 6/10/2004
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From 2 cmain.ha.c5.army.mil b

Sent Monday, May 31, 2004 9:39 pm

To vcmain.hg.c5.army.mil , us.army.mil

Cc _@vcmain.hq.cS.armv.miI
Bcc ' _
Subject RE: RE: Detainee Records 123 9/573) 2,012

Please direct your request to MG Miller, DCG (Detention Operation) whose
organization is responsible for the detainee records.
CcoL

-----Original Mesgage-----

From: MAJ CJTF7-OIC Detention Operations OSJA

Sent: Monday, May 31, 2004 13:16 '

To: @us.army.mil’

Cc: COL CJTF7-Staff Judge Advocate; ~PT
CITF7-Chief of Military Justice OS3A

Subject: RE: RE: Detainee Records

Please send your request to the SJA or the Commanding General for Detention
Operations. I am not trying to hide anything. I just need authority to
provide that to you.

v/r,

----- Original Message-----
From:h@us.army.mil w]
Sent: Monday, May 31,2004 02:53

To: @vcrnain.hg.c5.army.mil
Subject: Re: RE: .Detainee Records ,

Ma'am,
I respectfully disagree.

Article 46 of the UCMJ states that "[t]he trial counsel, the defense
counsel, and the court-martial shall have equal opportunity to obtain
witnesses and other evidence..." No provision of the MCM limits me as the
defense counsel from making my own independent inquiries and discovery
attempts. I do not have to go through the trial counsel to discover
evidence if I can get it through other means; I do not have to inform the
government as to what independent efforts I am making, what information I am
looking for or why I want it. '

Once again, I would appreciate any assistance you could provide me with
respect to the detainee files. I have a list of detainee names and their
corresponding ISN numbers which I would be happy to provide you. I am still
trying to locate where the detainees’ files are and would still like to view ()7 r) . 0
(and even copy) those files. How can I confirm that the files are in fact 0 (UL

httne-//fwehmail us.armv.mil/frame.html?rtfPossible=true&lang=en 6/10/2004
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at Victory Base? If the files are at Victory Base, how can I view/copy
them? Please advise...

V/R,
_
-7

USATDS Region IX ‘
(Camp Anacon jeld Office- Balad, Iraq)
DNVT 312

From: vcmain.hg.cS5.army.mil
Date: Sunday, May 30, 2004 8:47 pm
Subject: RE: Detainee Records

> This requeét should be made to the prosecution, unless the MCM has
> changed.

> v/r,
> v
>
> - Original Message-----

> From:?@us.army.mil -us.army.mil]
Sat

> Sent: urday, May 29, 2004 09:25

> To:w@vcmain.hq.c&army.mil
> Subject: Detainee Records

>
> Ma'am,

>

> I am the TDS attorney representing SPC Charles Graner in the Abu

> Prisoncourts-martial. I am trying to find out where the records

> on certain Irgqi

> detainees are being kept and how I can get access to them/get a

> copy of .

> them.

S :

> I have a list of Iraqgi. impli SPC Graner in (. by

Y this e st gi-detainees, who implicated SPC | Qi(éj Z/@K)Z
> alopg with a list of their ISN numbers. I talked with CPT-

-
> with SSG _he Magistrate Cell at Abu. SSG-

> told me .

> which of the detainees were MI hold, which were Major Criminals,

> etc. She .

> told me that the files on these detainees had been sent to Victory
Base o/a 1

>

> 19 May 04. I presume that their files were part of MG Fay's
> investigationinto the MI personnel at Abu.
>
>
>

[ would like to view the files and get copies of them if
possible on the

detainees pertaining to my case. (Particularly since several
> detainees are

> on the gov't witness list...I'd like to have something to cross-
> examine them

A\

027011
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> with.) Can you help me out, ma'am? Are the files at Victory

> Base? If so,

> how can I get copies or otherwise access those files?

> Any help that you can provide me in the matter would be appreciated.

V/R,

>
> CPT
> USATDS Region IX

> {Camp Anaconda Field Office- Balad, Iraqg)
> DNVT 312
>

BB, 782

027012
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From mus.armv.mib b

Sent Monday, June 7, 2004 5:17 pm

To vcmain.hg.c5.army.mil
Cc usa.net

Bcc
Subject Request for Detainee Interviews

Attachments Request for Iragi Detainees.pdf 63K

Ma'am,

Please see attached request. Can you please forward this request through channels to MG
Miller? (Otherwise, please give me the POC to send it to and I will forward myself.)

Thanks for all your help in the matter.

/R,

B8z, Dz

CPT,JA
USATDS Region IX

LSA Anaconda Fjeld Ofﬂce
DNVT 312‘

***Confidentiality Notice: The information contained in this e-mail and any accompanying
attachments constitute confidential, attorney-client information and work product which is legally
privileged. This information is the property of the individual attorney and respective client. If you
are not the intended recipient of this information, any disclosure, copying, distribution or the

taking of any action in reliance on this information is strictly prohibited. If yo cejved this e-
‘mail in error, please notify us immediately by return e-mail or by calling DNVT“*

N27013

httns://webmail.us.armv.mil/frame.htmi?rtfPossible=true&lang=en ' 6/10/2004



DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
CAMP ANACONDA BRANCH OFFICE
BALAD, IRAQ APO AE 09391

REPLY TO
ATTENTION OF

AFVC-JA-TDS 7 June 2004
MEMORANDUM FOR MG Geoffrey D. Miller, Office of the Deputy Commanding General
Detention Operations, Multinational Forces Irag, APO AE 09342-1400

SUBJECT: Request for Access to Iraqi Detainees and Their Files

1. Tam the detailed military defense counsel representing SPC Charles A. Graner, Jr in his

pending court-martial. Pursuant to preparing SPC Graner’s defense, I respectfully request
permission to interview the following detainees:

(LHEIY ;X ¥

If permaitted to interview these detainees, I further request to have my own Arab-language
interpreter, covered by the attorney-client privilege, present to assist me in conducting these
interviews. .

2. As a separate matter, | request permission to view, take notes on and copy the
interrogation/criminal files of the detainees listed in paragraph 1(a) through (j) above.

3. I'make these requests in accordance with Article 46 of the Uniform Code of Military Justice.
Article 46 provides that “the trial counsel, the defense counsel, and the court-martial shall have
equal opportunity to obtain witnesses and other evidence...” Each of the above listed detainees
provided sworn statements to Army CID and implicated SPC Graner by name or physical
description in alleged misconduct for which SPC Graner is being court-martialed. Three of these
detainees ; are listed by the trial
counsel 4s government witnesses for the court-martial. The defense seeks equal access to
interviey these detainees and view their files in order to discover useful evidence for trial.

Lo GO Y
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AFVC-JA-TDS
SUBJECT: Request for Access to Iraqi Detainees and Their Files

4. POC for this memorandum is the undersigned at DNVT 529-Uus.army.mil.

G2, 72

CPT, JA
Trial Defense Counsel

2 027015



DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, LSA ANACONDA BRANCH OFFICE
APQ AE 09391

REPLY TO
ATTENTION OF:

AFVC-JA-TDS 1 June 2004

MEMORANDUM THRU Staff Judge Advocate, TII Corps, Victory Basé, APO AE 09342-1400
FOR Commanding General, I Corps, Victory Base, APO AE 09342-1400

SUBJECT: Request for Appointment of an Investigator to Assist in the Preparaﬁon of the
Defense Case in United States v. SPC Charles A. Graner: Jr.

1. In accordance with Article 46 of the UCMJ » Rule for Courts-Martial 703, and United States V.
Toledo, 25 MJ 270 (CMA 1987),.and UP AR 195-2, para. 3-20, the defense hereby requests
appointment of an investigator to the defense team to assist in the preparation of the above-
captioned case. '

2. Any suitably qualified and competent Investigator is acceptable, provided that he or she:

a. s willing to accept the assignment,

b. understands that their role will be to assist the defense and agrees to be bound
explicitly by the attorney-client privilege,

¢. has sufficient available time to serve the many potential hours that would be required
to conduct sufficient investigation for the defense in this case,

d. has training and experience as a criminal investi gator,

€. 1s not currently assigned to any office that is currently investigating this case, or in the
rating chain of any CID agent that has been involved in the case investigation,

f. was not involved in any manner in the mvestigation of this case.

3. An investigator is needed because this case concerns complicated issues of fact and
necessitates interviews with multiple potential witnesses whom the defense is presently unable to
contact but who could be vital to SPC Graner’s defense.

a. The defense wishes to contact and interview the multiple Iraqi detainees at Abu Ghraib
prison and other coalition confinement facilities, multiple former detainees at Abu Ghraib prison,
multiple alleged Iraqi victims, and Iragi security guards that were involved with the allegations
that span a three-month time period. The information obtained from these individuals could be
vital in presenting a defensé or extenuation or mitigation evidence on behalf of SPC Graner.
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AFVC-JA-TDS
SUBJECT: Request for Appointment of an Investigator to Assist in the Preparation of the Defense Case in United

States v. SPC Charles A Graner, Jr.

b. The defense wishes to locate and interview the multiple Criminal Investigation
Division Special Agents, civilian intelligence personnel, and numerous military witnesses who
may have evidence and vital information pertaining to the charges against SPC Graner. Further,
the defense wishes to contact and interview numerous civilian contract employees and
Interpreters that were involved in Investigating the alleged offenses or were potential witnesses to
the alleged offenses. The alleged offenses occurred over a three-month time period with
countless potential witnesses coming through the Abu Ghraib detention facility during that time,
to include members of the MP and MI commands that ran the facility. Further, a great many of
those witnesses were reservists who have since been deactivated and returned to their home units

of assignment and/or their civilian jobs.

c. The defense wishes to contact and interview the acquaintances, neighbors, close
friends, civilian employers and relatives of SPC Graner to prepare a case in defense, extenuation
and mitigation. The defense does not have the time, resources, or training to locate and interview

all of these potential witnesses.

4. The above-mentioned aréas require a great degree of mvestigative expertise that the defense
does not possess.

a. The investigative assistance will allow SPC Graner to gather exculpatory and
mitigating evidence in this case, and attack the veracity of the testimony of the government’s
witnesses, some of whom may be facing their own criminal charges. The defense is unable to do
this on its own. One defense attorney cannot possible adequately interview witnesses in CONUS
and elsewhere, when it has taken twenty CID Special Agents, and numerous other investigators
and interpreters working on this case for over eight weeks to collect the evidence. As of the date
of this request, the CID investigation is still ongoing.

b. The investigator will assist the defense in rebutting an attack on the accused’s
credibility, and to assist in the preparation of the defense case and prepare adequate cross-
examination for the government witnesses by providing evidence of untruthfulness and bias.
Without this assistance, cross-examination will be less effective because the defense will be
unable to travel to these distant locations, or effectively interview witnesses to develop the basis
for exculpatory, miti gating and character evidence.

5. Only the addition of an Investigator, with the capability and resources to independently travel,
to track down witnesses and to talk to them can properly assist the preparation of the defense of

SPC Graner.

service or the local telephone book. Moreover, the defense cannot become expert investigators
before trial, as it takes these professionals years of training and experience to excel at such skills.
2
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AFVC-JA-TDS
SUBJECT: Request for Appointment of an Investigator to Assist in the Preparation of the Defense Case in United

States v. SPC Charles A Graner, Jr.

Thus, an Investigator is vitally important to the defense effort, and the denial of such an expert
would result in a fundamentally unfair trial. See, e. 2., United States v. Gonzalez, 39 MJ 459,

(CMA 1994).

b. The government has had at least twenty CID special agents and countless Interpreters
working on this case; no less than two Major Generals with their own staffs and investigators
have conducted 15-6 investigations. By contrast, the defense is only requesting one investigator.
To deny the defense this assistance will make effective representation of SPC Graner difficult,
and denial at this early stage clearly will result in a fundamentally unfair trial, as SPC Graner will
be unable to discover potentially exculpatory evidence by personally interviewing witnesses
familiar with the allegations in this case.

6. The defense respectfully requests that an investigator be appointed to assist the defense. This
mvestigator and the interviews that he wil] conduct may produce exculpatory evidence, evidence
in defense, extenuation, and mitigation, and evidence with which to effectively cross-examine the
alleged victims. The appointment of an mvestigator is relevant and necessary for the accused to
be able to present a defense in accordance with the Compulsory Process Clause of the Sixth
Amendment to the United States Constitution.

7. The defense further requests that the investi gator be bound by the attorney-client privilege
under Military Rule of Evidence 502. The defense requests that this individual assist in the
Investigation of the case, and be present with SPC Graner at trial as a member of the defense

team.

8. Thank you for your earnest consideration of this request. If I may be of further assistance in
this matter, please contact me via email at A s 2y mil or by phone at DNVT: 529-

) )2, 00)z

CPT, JA
Trial Defense Counsel
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From ‘us.armv.mib b

Sent Tuesday, June 1, 2004 4:18 pm

To vcmain.hq.c5.army.mil (Z:.,{Zj?/ (7'?)9‘
cc IR cmain.hg.c5.army.mil , | GSRES

Bcc
Subject Request for an investigator

Attachments Request Appointment of Investigator.pdf 179K

Please see attached. Please forward up through channels.

B2 ,(71602

V/R,

CPT,JA
USATDS Region IX

LSA Anaconda Field Office
DNVT 312 529-

***Confidentiality Notice: The information contained in this e-mail and any accompanying
attachments constitute confidential, attorney-client information and work product which is legally
privileged. This information is the property of the individual attorney and respective client. If you
are not the intended recipient of this information, any disclosure, copying, distribution or the
taking of any action in reliance on this information is strictly prohibited. If you receivged this e-
mail in error, please notify us immediately by return e-mail or by calling DNVT 529&

s
+ T
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UNITED STATES
OBJECTION TO

V.
_ ARTICLE 32
CHARLES A. GRANER, JR.
SPC, U.S. ARMY .

HHC, 16™ MP BDE (ABN)
IIT CORPS

APO AE 09391

PRETRIAL INVESTIGATION

4 June 2004

* % X X ¥ ¥ ¥ ¥ ¥

Lee@le)-2,0006) T

RELIEF SOUGHT

The accused, Specialist Charles A. Graner, Jr., through his detailed defense counsel,
requests that the court order a new Article 32 pretrial investigation. The defense requests
oral argument in support of this motion. :

BURDEN OF PROOF AND STANDARD OF PROOF

The defense must prove, by a preponderance of the evidence, that the Article 32
investigation was not thorough and/or impartial.

FACTS “ .

1. SPC Graner stands accused of conspiracy to maltreat subordinates, dereliction of duty,
maltreatment of subordinates, assault, adultery, indecent acts, and obstruction of justice.
All of this alleged misconduct occurred between on or about 15 October 2003 and on or
about 1 December 2003 while SPC Graner worked as a guard at the Abu Ghraib prison
facility. CP referred these charges against SPC Graner on 20
March 2004. (See DD Form 458)

2. On 21 March 2004, the charges against SPC Graner were forwarded to COL
Commander, 16™ Military Police Brigade (Airborne), in his capacity as the

Summary Court-Martial Convening Authority. (See DD Form 458) On 24 March 2004,
COlﬁppoin‘ted MAJ the Article 32 Investigating

Officer for this case. (See Appointment Memo of 24 Mar 04)

3. The Article 32 hearing was ultimately held at Victory Base on 26 April 2004. Prior to
the hearing, the defense submitted an initial Discovery/Witness Request to the

- government on 15 April 2004. (See Memorandum for MAJ h dated 15
April 2004) The defense submitted a supplemental Discovery/Witness Request to the
government on 19 April 2004. (See Memorandum for MAJ “ dated 19
April 2004) In total, the defense requested that thirty-eight witnesses be produced at the
Article 32 hearing; ten of those witnesses were Iraqgi detainees who had been confined at

027020
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Ovcaptao noted
the Abu Ghraib prison facility. The defense made a request to have a portion of the
proceedings moved to the Abu Ghraib facility to hear from the detainees. (See Article 32
Transcript)

4. Prior to the Article 32 hearing itself, the Investigating Officer issued his determination
on whether these witnesses were reasonably available. (See Memorandum for Record,
dated 23 April 2004) The Investigating Officer ruled that all the witnesses requested by
the defense except for SP and LT were unavailable. The
Investigating Officer ruled that LT as reasonably available (See Memorandum
for Record, dated 23 April 2004); the Investigating Officer neglected to rule on SPC

his memorandum. During the hearing itself, the Investigating Officer
ruled that SP was unavailable. (See Summarized Transcript of Article 32
hearing) Finally, the Investigating Officer denied the defense request to move the
proceedings to the Abu Ghraib prison to facilitate the live testimony of the detainees; the
defense objected to this denial. (See Summarized Transcript of Article 32 hearing)

5. The defense objected to the non-production of each witness who did not testify at the
hearing and was previously determined to be unavailable. (See Summarized Transcript
of Article 32 hearing) The defense asked the government counsel to detail all the efforts
made by the government to locate and produce all the witnesses who were deemed
unavailable. (See Summarized Transcript of Article 32 hearing) With respect to PFC

BI6)5 /
Te)s

government counsel claimed that the witnesses were outside the hundred mile radius.
(See Partial Verbatim Transcript of Article 32 hearing) The government counsel made
no efforts to contact these individual soldiers; instead, the government counsel relied on
information from the S-3, 16™ MP Brigade that the unit had been sent from Kuwait to
Talil, Air Base. (See Partial Verbatim Transcript) No information was provided as to
whether these soldiers moved with the unit. With respect to the detainees requested, the
government emailed a CID agent, Special Agen requesting information as
to their whereabouts. (See Partial Verbatim Transcript) The government relied solely on
SA mail and mentioned no other efforts to follow up. With respect to Special
gent! he government claimed that he had redeployed based on a

conversation with CID. (See Partial Verbatim Transcript) The government counsel
claimed that SPC * COLﬂ CP_nd BG
Janis Karpinski were all redeployed; the government counsel offered no basis for that
knowledge. (See Partial Verbatim Transcript) Finally, the government counsel claimed
that he could not find Mr. M. H‘J_ (See
Partial Verbatim Transcript) Bl 4,0) 4

6. The defense asked the investigating officer whether he had personal knowledge of the
whereabouts of any of these witnesses. (See Partial Verbatim Transcript) He claimed that
he had no personal knowledge other than the government’s email. (See Partial Verbatim
Transcript) The defense asked the investigating officer whether he had taken any steps to

POl
(75
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secure their testimony through alternate means. (See Partial Verbatim Transcript) The
investigating officer claimed that he had not. (See Partial Verbatim Transcript)

7. The defense asked the investigating officer to have the government counsel detail on
the record what efforts he had made to arrange for alternate means of testimony for the
witnesses listed in the defense request. The government counsel claimed that III Corps
and 16™ MP Brigade had tried to bring in commercial telephone lines to the hearing site
but that neither organization had the capabilities. (See Partial Verbatim Transcript)
Government counsel mentiohed thit SFC ad attempted to secure a speaker phone
as well without success. (See Partial Verbatim Transcript) The government counsel
specifically stated, “It’s my understanding that we do not have a speaker phone at Victory
Base, maybe not even in country at this point.” (See Partial Verbatim Transcript)

: G5y (el s
labjlity dgtermiqation because of the

8. The defense objected again to the una

product_jop and live testimony. (See Summarized Transcript of Article 32 hearing)

WITNESSES Alz&"D EVIDENCE

. & ¥ . .
The defense intends to present the following documentary evidence:

DD Form 458, Charge Sheet for SPC Charles A. Graner, Jr.
Appointment Memo, dated 24 March 04

Memorandum for MAJ dated 15 April 2004
Memorandum for M dated 19 April 2004
Memorandum for Record, dated 23 April 2004

Summarized Transcript of Article 32, dated 26 April 2004
Partial Verbatim Transcript of Article 32 hearing

Au(ii’ﬁ’ Recordjng of Article 32 hearing (if necessary)

: r. ‘ .

The defensc;: anticipates calling the following witnesses:

4 . 3 o ‘ i
MAJ; ’ ' ‘
SFC ; . '

¥ 13
LAW

i 2N

-

et ¥
LY
e

Unites States v. Nichols, 23 C.M.R. 343 (C.M.A. 1957);

United States v. Chestnut, 2 M.J. 84 (C.M.A. 1976);

United States v. Marrie, 43 M.J. 35 (1995);

MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 405 (2002) (hereinafter R.C.M.
405)
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ARGUMENT

1. The accused 1s entitled to a thorough and impartial Article 32 pretrial investigation.
R.C.M. 405(a). An Article 32 investigation is not a mere formality. Rather, it is an
integral part of the court-martial proceedings. Unites States v. N1chols 23 C.M.R. 343
(C.M.A. 1957).

2. As part of a thorough investigation, the accused has the right to have witnesses
produced at the Article 32 hearing. R.C.M. 405()(9). The accused also has the right to
cross-examine witnesses who are produced at the hearing. R.C.M. 405(£)(8). Any
witness whose testimony would be relevant to the investigation and not cumulative shall
be produced if reasonably available. R.C.M. 405(g)(1)(A).

3. Failure to produce reasonably available witnesses requested by the defense constitutes
denial of a substantial pretrial right of the accused. See United States v. Chestnut, 2 M.J.
84, 85 n4 (C.ML.A. 1976). The appellate courts wﬂl test such a failure to produce
reasonably available w1messes‘for actual prqudmg‘to the accus;d See Un1ted States v.

Marrie, 43 M.I. 35,40 (1995/* f

4. A witness is deemed “reasonably available” if located within 100 miles of the hearing
situs and “the significance of the testimony and personal appearance outweighs the
difficulty, expense, delay, and effect on military operations of obtaining the witness’
appearance.” RCM 405(g)(1)(A). Regarding both military and civilian witnesses, the
mvestigating officer makes the determination whether that requested witness is
“reasonably available.” RCM 405(g)(2).

5. Mere assumption of ynavailabilitgon the part of the investigating officer is not
enough. See United States v. Chestifit, 2 M.J. 84, 85 (CMA 1976). The Chestnut
appellant had been chagged with the rape of a German national while he was stationed in
West Germany. The defense requested the presence of the victim at the Article 32
hearing for purposes of cross-examination. The investigating officer stated on the record
that the victim was employed in Bobbard, West Germany, nearly 50 miles away from the
hearing situs and that he did not consider her reasonably available. See Chestnut at 85.
The investigating officer declined to conduct a portion of the hearing near the victim’s
home or to conduct a session after her working hours. The Chestnut court found that
“[a] umptions of this witness’ unavailability, rather than evidence demonstrating

cir stances or ex1gd'101es warranting the excusal of [the victim] from the Article 32
he g were utilized.” Id at 85. The victim in this case had previously participated in the
pretrial investigatioh. The court felt that the victim’s prior participation “coupled with
the absence of proof of efforts to secure [the victim’s] presence at the Article 32 hearing
compel the conclusion that her absence was neither reasonable nor unavoidable.” Id.

6. In this case, the investigating officer premised his conclusions of unavailability on
mere assumptions; he had no real basis to determine where these witnesses were. The
circumstances of this case are identical to those of Chesnut. The investigating officer had
no personal knowledge of where these witnesses were and made no personal efforts to
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locate them or to secure their testimony. Instead the investigating officer relied on the
representation of the government counsel that the witnesses were too far away. All the
government counsel did was to call his S-3 and email CID; the government did no
follow-up or independent investigation into the whereabouts of these individuals. Like
the victim in Chestnut, all the witnesses requested in this case had cooperated with the
government’s investigation into alleged misconduct at Abu Ghraib. In fact the
government counsel admitted on the record that some of the requested witnesses had in
fact appeared at the previous Article 32 hearings of co-accused. (See Partial Verbatim
Transcript of Article 32 hearing) There is an “absence of proof of efforts™ to secure the
witnesses’ presence at the hearing as with the victim in Chestnut. As such, the absence of
35 witnesses out of 38 witnesses requested was “neither reasonable nor unavoidable.”

8. Even if the government’s assertion that these witnesses were outside the one hundred
mile radius was correct, the investigating officer still should not have found them to be
unavailable. RCM 405(g)(1)(A) provides that a witness is “reasonably available” if
located within 100 miles of the hearing situs. Being outside of this radius does not
automatically cause a witness to be “reasonably unavailable.” See United States v.
Marrie, 43 M.J. 35, 40 (1995). If a witness is found to be beyond the 100 mile radius,
then the investigating officer must determine whether “the significance of the testimony
and personal appearance of the witness outweighs the difficulty, expense, delay, and
effect on military operations of obtaining the witness’ appearance.” See Id at 40. In his
memorandum for record, the investigating officer cites to this rule but does not articulate
how the difficulty, expense, delay and effect on operations outstrips the significance of
testimony and personal appearance. (See Memorandum For Record, dated 23 April
2004). Moreover, at no point during the actual hearing itself does the investigating
officer discuss how he applied this balancing test to any of the requested witnesses.
Parroting the language of the rule is not a substitute for actually conducting the balancing
test.

9. The accused has been substantially prejudiced by the government’s failure to produce
these witnesses at the Article 32 hearing. The accused will be forced to go to trial
without first being allowed to cross-examine the alleged victims or eyewitnesses under
oath. Without the benefit of having all the witnesses brought to one location, the accused
will be hard pressed to interview or even contact these witnesses. Even the government
counsel has emphatically stated for the record how difficult travel and communications
are 1n this theater for him, and he has all the resources of the state available to him. On
the other accused does not enjoy such resources. Finally, the accused was not able to talk
with the requested witnesses and discovery potential points of contact from them that
could lead to other additional witnesses who might have provided valuable information or
exculpatory evidence. In short, the accused suffered an “opportunity cost”; the
appearance of the requested witnesses may have produced further investigative leads
apart from the value of their live testimony.
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CONCLUSION

' For the reasons above, the defense requests that this Court order a new Article 32 pretrial
nvestigation

CPT, JA
Trial Defense Counsel

(462 i R @ra

I certify that copies of this motion were served upon the government and military judge
via electronic mail on 4 June 2004.

CPT, JA
Trial Defense Counsel

&)6)2,6)c) 2
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UNITED STATES *
* MOTION TO

V. *

a * COMPEL

CHARLES A. GRANER, JR. *

SPC, U.S. ARMY * PRODUCTION

HHC, 16™ MP BDE (ABN) *

III CORPS * 9 June 2004

APO AE 09391 * ‘

RELIEFFS OUGHT

The accused, Specialist Charles A. Graner, Jr., through his detailed defense counsel,
requests that the court order the government to produce the requested discovery matters.

BURDEN AND STANDARD OF PROOF

The defense as moving party must show by a preponderance of the evidence that
compelled production is warranted in this case. RCM 905(c)(1) and (2).

FACTS/ARGUMENT

1. The above case was referred for trial on 14 May 2004. The Defense served an Initial
Request for Discovery in this case on the Government on 22 May 2004. The Defense
served a Supplemental Request for Discoveryin this case on the Government on229 May
2004. On 27 and 31 May 2004 respectively, th€ Government responded negatively to the
defense requests for the following:

a. Access to Iragi Detainees IAW RCM 701(e):

1) At the first RCM 802 session with the military judge held on the day of the
accused’s arraignment, the trial counsel indicated that it was the government’s policy not
to grant access to Iraqi detainees currently held in coalition custody.

2)The defense requested disclosure of the identity, including name, address, and
telephone number, of all informants and/or notice of a governmental exercise of
privilege, M.R.E. 507. Specifically, the defense asked for the current location of and
points of contact for 10 Iraqi detainees who gave swom statements to CID either
implicating the accused by name or by physical description. The defense provided the
detainees’ full names, numbers (1.e. the “ISN” number assi gned to detainees for tracking
purposes by coalition forces), and their last known locations.

3) The government responded by providing the last known locations for these

detainees; however, the government did not provide a point of contact or telephone
number that would allow defense to get in touch with the detainees.
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4) The defense filed a request in writing for access to the named detainees with
Office of the Deputy General for Detention Operations on 7 June 2004; the defense sent
this request by email to the Officer-In-Charge, Legal Section, Detention Operations. (see
Email to MAJ dated 7 June 2004) At the time of filing this motion, the defense
has not heard any reply to its request for access.

5) These Iraqi detainees are the victims of alleged misconduct by the accused.
They have all implicated the accused in the events for which he is being court-martialed.
Three of these detainees are on the government’s witness list for its case-in-chief. The
defense must be allowed to interview these detainees —especially those listed on the
government’s witness list- in order to test their story and be prepared to cross-examine
them at trial. Moreover, the detainees might provide exculpatory information and
evidence to raise a defense. In any case, the accused will not be prepared to mount an
effective defense at trial without first being able to interview the detainees.

b. Access to the Iraqi Detainees’ Files IAW RCM 701(e):

1) Inits initial discovery request, the defense asked for prior civilian and court-
martial conviction and all arrests, apprehension of, or titling of government witnesses.
The defense requested that a check with the National Crime Information Center (NCIC),
National Records Center (NRC), and all local military criminal investigatory |
organizations be made. United States v. Jenkins, 18 M.J. 583, 584-585 (A.C.M.R. 1984).

2) In particular, the defense asked for the “face sheets” (i.e. the single page
documents listing who the detainee is, what his background is, and a brief description of
why the detainee is held generated and maintained by the Military Police at Wing 1A/1B
of the hard site at Abu Ghraib prison), interrogation files, and criminal records
(maintained by/sent to the Iraqi Central Criminal Court) on the ten detainees previously
mentioned.

3) In their response of 27 May 2004, the government noted that they “will provide
when available.”

4) The defense emailed the Officer-In-Charge, Legal Section, Detention
Operations for assistance in getting access to the named detainees. (see Email to MAJ

dated 29 May 2004) The Staff Judge Advocate, IIT Corps, informed the defense
that all such requests for access to detainees must go through the Office of the Deputy
General for Detention Operations. (see Email from bOLhated 31 May 2004)
The defense also filed a request in writing for access to the named detainees’s files with
Office of the Deputy General for Detention Operations on 7 June 2004; the defense sent
this request by email to the Officer-In-Charge, Legal Section, Detention Operations. (see
Email to MAJ [l dated 7 Tune 2004)

5) To date, the government has not provided any such files for any of the
detainees.
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6) These detainee records are essential to the Defense’s case and are documents
within the Government’s control IAW RCM 703. Records on the detainees’ prior
criminal behavior or anti-coalition activities are relevant to the defense case. Such
information could bé used by the defense on the merits to impeach any detainee who
testified or to show evidence of bias or character for untruthfulness. On sentencing,
background materials on the detainees would be useful in extenuation to show the court-
martial the violent and potentially dangerous nature of the “victims” that the accused had

to deal with.
c. Contact Information on Intelligence Personnel at Abu Prison:

1) In its initial discovery request, the defense asked for all exculpatory,
extenuating, or mitigating evidence known, or, with reasonable diligence should be
known, to the trial counsel which reasonably tends to negate the guilt of the accused of
any offense charged, reduce the guilt of the accused of an offense charged, or reduce the
punishment IAW R.C.M. 701(a)(6); Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10

L.Ed.2d 215 (1963).
CRLOY  5X2): ;66 2

2) SpeciﬁcaliZ the defense requésted names and contact information for any

military intelligence personnel and otifer government agency (collectively known as
“OGA”- which encomnpasses the F » the CIA, and other civilian intelligence services)
personnel who corjg()cted interroggtions in SPC Graner’s wing (1A/1B) of the hard site
from 1 October 2003 through 31/December 2003 (especially to include the individual
referred to as in SGT, sworn statement to CID et al.). Defense also
requested the names and contact information for any civilian contractors (particularly
those working for CACI Corporation or Titan Corporation) who served as linguists,
interrogators and/or interpreters on the 1A/1B wings of the hard site at Abu Ghraib prison
from 1 October 2003 until 31 December 2003.

3) In its response of 27 May 2004, the government counsel indicated that further
investigation was required. To date, the defense has not received any information on
intelligence personnel present in the accused’s wing at Abu Prison. The defense has not
received the names and contact information for any civilian contractors who worked at
Abu Prison with the exception of Mr. —of Titan Corporation.

) L84 one)

* 4) This information is essential to the defense case and within the control of the
Govermnment. Having access to intelligence personnel or civilian contractors would
provide valuable information on the actual procedures used to handle detainees (and
hence, the true “duty” owed to the detainees by the accused). Moreover, evidence from
these sources would be useful in sentencing as extenuation to show the degree to which
the accused was following orders when handling Iraqi detainees.

d) MG Fay’s AR 15-6 Investigation Into Military Intelligence Personnel at Abu
Prison
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1) In its supplemental discovery request, the defense requested any documentation
concerning an investigation into alleged misconduct by Military Intelligence personnel at
the Abu Ghraib prison complex being conducted by a MG F ay.

2) In its response of 31 May 2004, the government indicated that there was no
current documentation available. The government said that it would provide the
investigation when complete; however, no completion time had been identified thus far.

3) The defense acknowledges that the investigation may still be ongoing.
However, any documentation produced thus far is relevant and material to the overall
treatment of prisoners at Abu Ghraib, the conduct of the MP guards and the relationship
between MI and MP personnel. The defense maintains that at least the appointment .
memorandum and the documents provided to MG Fay to form the basis for his Inquiry
are in the possession of the government with the meaning of RCM 703. The actual
investigation may be completed well after the accused’s case goes to trial. To allow the
government to wait to produce any part of this documentation until after the entire
investigation is complete would prejudice the accused’s ability to present a full and
complete defense at trial.

e) Joint CIA/CID Investigation Into A Detainee Death at Abu Prison

1) In its supplemental discovery request, the defense requested any documentation
concerning an investigation into alleged misconduct by Central Intelligence Agency
personnel at the Abu Ghraib prison complex being conducted by the CIA Office of the
Inspectog General.

2) In its response of 31 May 2004, the government indicated that there was no
current documentation available. The government said that it would provide the
investigation when complete; however, no completion time had been identified thus far.

3) The defense acknowledges that the investigation may still be ongoing.
However, any documentation produced thus far is relevant and material to the overall
treatment of prisoners at Abu Ghraib, the conduct/presence/identity of CIA personnel on
the hard site at Abu Prison and the relationship between Army MP personnel and CIA
personnel. The defense maintains that at a minimum the portion of the investigation
conducted by Army CID are in the possession of the government with the meaning of
RCM 703. The actual investigation may be completed well after the accused’s case goes
to trial. To allow the government to wait to produce any part of this documentation until
after the entire investigation is complete would prejudice the accused’s ability to present
a full and complete defense at trial.

2. IAW RCM 703(f) each party is entitled to the production of evidence which is relevant
and necessary. As of the date of this motion, the defense still has not received the
desperately needed discovery materials. The Defense cannot adequately prepare for trial
without the discovery requested.
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EVIDENCE/WITNESSES

The defense intends to present the following documentary evidence:

Defense Initial Discovery Request, dated 22 May 2004;

Government Response to Defense Initial Discovery Request, dated 27 May 2004;
Defense Supplemental Discovery Request, dated 29 May 2004;

Government Response to Defense Initial Discovery Request, dated 31 May 2004;
Email to MA dated 29 May 2004;

Email from COL dated 31 May 2004;

Email to MAJY dated 7 June 2004;

Memorandum for MG Geoffrey D. Miller, dated 7 June 2004.

The defense does not anticipate calling any witnesses at this time.

CONCLUSION

For the reasons above, the defense requests that this Court compel production of the
requested items.

CPT, JA -
Trial Defense Counsel

CERTIFICATE OF SERVICE

I certify that copies of this motion were served upon the government and military judge
via electronic mail on 10 June 2004.

CPT, JA
Trial Defense Counsel
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UNITED STATES *

* MOTION TO
V. *

* COMPEL EXPERT
CHARLES A. GRANER, JR. *
SPC, U.S. ARMY * APPOINTMENT
HHC, 16™ MP BDE (ABN) *
III CORPS * 10 June 2004
APO AE 09391 *

RELIEF SOUGHT

The accused, by and through detailed defense counsel, respectfully requests that the
Court order the government to provide an expert investigator in order to aid the defense.
The defense respectfully requests that this expert be a member of the defense team. As
such, this expert would be bound by the attorney-client privilege, as representative
employed by or assigned to assist the defense, in accordance with Military Rule of
Evidence 502. In addition, pursuant to R.C.M. 906, the defense respectfully requests that
the proceedings against SPC Charles A. Graner, Jr. be abated until investigative expert
assistance is provided to assist the defense in this case.

BURDEN OF PROOF AND STANDARD OF PROOF

The Defense must show, by a preponderance of the evidence, that there is a convincing
need to appoint an expert investigator to the Defense team.

EAGRS G2, 002

1. On 1 June 2004, the defense requested the convening authority appoint an expert
investigator to assist in the preparation of the defense case. (See Memorandum for
Commanding General III Corps, dated 1 June 2004; email to CPT -1ated 1 June
2004). To date, the defense has received no answer from the convening authority or the
government counsel.

2. The accused is charged with Conspiracy to Maltreat Subordinates, Dereliction of
Duty, Maltreatment of Subordinates, Assault, Adultery, Indecent Acts and Obstruction of
Justice for alleged misconduct that occurred while he was a guard at Abu Ghraib Prison.
These allegations span a range of three months. In addition to the CID investigation into
the accused’s case, two general officers have conducted their own investigations into the
overall conditions and other alleged misconduct at Abu Ghraib during this same time
frame. Other government agencies- including the Central Intelligence Agency, Office of
the Inspector General- have also conducted inquiries into misconduct by civilians at Abu
Ghraib Prison.
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3 The accused’s court-martial was referred to trial on 14 May 2004.

WITNESSES/EVIDENCE

The defense will produce the following documentary evidence:

Memorandum for Commanding General, 11T Corps, dated 1 June 2004; and
Email to CPT I dated 1 June 2004.
G662 ) PZ
The defense does not intend to call any witnesses at this time.

LAW

Ake v. Oklahoma, 470 U.S. 68 (1984); -

United States v. Garries, 22 M.J. 288 (C.M.A. 1986);

United States v. Gonzales, 39 M.J. 459 (1994);

MANUAL FOR COURTS-MARTIAL, UNITED STATES, RULE FOR COURT MARTIAL 906,
(2002); and

MANUAL FOR COURTS-MARTIAL, UNITED STATES, MILITARY RULE OF EVIDENCE 502,
(2002).

ARGUMENT

1. The Supreme Court has long recognized that when the government brings the weight
of its judicial powers to bear on the accused in a criminal proceeding, it must take steps to
assure the accused has a fair opportunity to present his defense. See Ake v. Oklahoma,
470 U.S. 68 (1984). As a matter of military due process, an accused is entitled to
investigative or other expert assistance when necessary for an adequate defense. See
United States v. Garries, 22 M.J. 288 (C.M.A. 1986). ' :

5 Per United States v. Gonzales, 39 M.J. 459, 461 (1994), there is three-pronged test to
determine the necessity for expert assistance: ‘ :

a. Why is the expert needed?

b. What would the expert accomplish for the defense?

c. Why is the defense counsel unable to gather and present the evidence that the
expert assistant would be able to develop?

3. Why is the expert needed? An investigator is needed in this case to sort through the
complicated issues of fact, discover the extensive amount of documentation produced by

ongoing investigations, and interview the staggering number of potential witnesses.

a. The defense wishes to contact and interview the Iraqi detainees at Abu Ghraib
prison and other coalition confinement facilities, former detainees, the alleged Iraqi
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victims, and Iraqi security guards that were involved with the allegations against SPC
Graner. The information obtained from these individuals could be vital in presenting a
defense or extenuation or mitigation evidence on behalf of SPC Graner.

b. The defense also wishes to locate and interview the Army CID Special Agents,
civilian intelligence personnel, civilian interpreters and interrogators, Army military
intelligence personnel and Army military policemen from the accused’s unit. A great
many of these military witnesses were reservists who have since been deactivated and
returned to their home units of assignment and/or their civilian jobs.

. The defense wishes to contact and interview the acquaintances, neighbors, close
friends, civilian employers and relatives of SPC Graner to prepare a case in extenuation
and mitigation.

d. The defense seeks to discover the background files, interro gation records and
criminal history of certain Iragi detainees, formerly at Abu Ghraib Prison, who have
implicated the accused in their statements to CID. The defense also seeks documents
from the two General Officer Investigations into Abu Ghraib and the CIA Office of the
Inspector General investigation as well. The defense will try to locate training records,
rules of engagement, standard operating procedures, policy memos and log books from
the military police units, military intelligence units and civilian contractors working at
Abu Ghraib prison.

4. What would the expert accomplish? The investigator will enable the accused to
gather potentially exculpatory documentary evidence and testimony to present in the
accused’s case-in-chief at trial. The investigator will assist the defense in preparing for
adequate cross-examination of government witnesses by uncovering factual
inconsistencies, prior inconsistent statements, bias, and evidence of untruthfulness,
criminal background or anti-coalition activities. Finally, the investigator will help the
defense put together a sentencing case by helping to interview family, friends, civilian
employers, co-workers of the accused. '

5. Why is the defense counsel unable to accomplish what the investigator could?

a. For many of the Iraqi, civilian and reservist witnesses, the defense has neither
social security numbers/identity numbers nor current telephone numbers or addresses of
these potential witnesses; tracking them down involves far more effort than simply
contacting the worldwide locator service or the local telephone book. The defense

counsel does not have a dedicated commercial telephone line to call these witnesses even
if he could locate them.

b. The sheer volume of potential witnesses and documentary evidence is beyond the
capacity of one defense attorney to adequately sort through unassisted. The government
has had dozens of CID investigators and interpreters working for weeks to build their
case against the accused. Likewise, the two General Officers have had legions of
dedicated investigators and expert working for their staffs to produce their reports. By
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contrast the defense asks only for one investigator to manage the overwhelming
investigative work left to be done. The defense counsel will not be able to manage this
task alone in the time remaining before trial.

c. To track down these witnesses and documents requires the skills of a professional
investigator. To become a competent investigator requires training and experience. The
defense counsel cannot become an expert investigator in the time allotted.

6. In the absence of expert assistance in these areas, the accused would be denied his
fundamental due process right to a fair trial and to an adequate defense.

IV. CONCLUSION

For the reasons above, the Defense requests that the court order the appointment
of an investigator, covered by the attorney-client privilege, to the defense team.
Likewise, the Defense requests that this court abate the proceedings until such time as
this expert is appointed.

Defense reserves the right to introduce additional case law at oral argument on.
these motions.

CPT, JA
Defense Counsel

(b2 PO =

CERTIFICATE OF SERVICE

1 certify that copies of this motion were served upon the government and military judge
via electronic mail on 11 June 2004.

- CPT,JA
Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, CAMP ANACONDA BRANCH OFFICE
APO AE 09391

REPLY TO
ATTENTION OF

AFVC-JA-TDS 18 June 2004
7C)2 unleso .

SUBJECT: Partial Verbatim Transcript of Article 32 Hearing in United States v. Graner

MEMORANDUM FOR RECORD

1. Defense counsel certifies that he listened to a portion of the Article 32 audio recording
provided by the government counsel and produced a verbatim transcript (see below). The
recording was taken from File DM 10054, starting at 49:00 minutes and going until the end of
the file. The total running time was approximately 10 minutes. This is a true and accurate
transcription to the best of defense counsel’s knowledge and belief.

2. Verbatim Transcript. “G” represents statements made by the government counsel (CPT
. “D” represents statements made by the defense counsel (CP_"[- “17
represents statements made by the investigating officer (MAJ,

Start 49:00 N Ala -OJ@)f\
/

G- Sir, as to the co-accused Specialist , F an We have
an email that we'd like to provide for the record for each one that states that each one is
represented by counsel. ‘ ’

D- May | see that before you hand that to the 10O.

' D- OK. This person is no longer representing Specialist Graner. That's me- not CPT-

I- So | have emails from the Trial Defense Counsels from -- - ©8)S (1)

- o< YAV IIES —os
G- Sir, as to SPC- uh, PFC spc il cp SGT . SPC
P, crL sFC SS SGTI They are all outside

e one hundred miles.

D- Sir, if | may, | have a memorandum for the record here [shows the government]. Sir | am
going to show this, but | ask to retrieve it because it is my only copy. Sir, what is this?

I-That is a Memorandum For Record witness availability determined by the initiating officer- uh,
me- on the United States versus Graner.

D- OK, sir. | have an unsigned copy. Do you have a signed copy?
I- Yes, | do.

D- Is it identical to that?
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AFVC-JA-TDS
SUBJECT: Partial Verbatim Transcript of Article 32 Hearing in United States v. Graner

I-Yes- let me just make sure. Yesitis.

D- May | retrieve it.

[- Your copy or mine?

D- Mine. My copy would be fine. As long as there is a signed copy.

(BG)S;OS
I- 1 do have a signed copy. | apologize for not putting “original signed” on there.

D- Ok, sir. |just wanted to e sure. With respect to those witnesses-
CPTUNN SG BNle  Joll  ESe
and SGT do you have any personal knowledge of their whereabouts, whether

they are within one hundred miles of this investigating- uh, this place of hearing or not.

I- No, | do not.

D- Has the government made any representations to you that they have investigated whether
any of these individuals are within the hundred mile radius? :

I- No proof. Just email.
. ¥
D- Have you undertaken to cbntact by telephone or arranged to contact by alternate means of
testimony listed in RCM 405- uh, standby and I'll have it for you. RCM 405(g)(4) alpha roman
_numekal two- statements taken under oath by radio, telephone or similar means. Have you -
‘taken any steps to secure their testimony through alternate forms of testimony?

[- No | have not

D- Has the government taken any steps to secure any of these witnesses by alternate forms of
testimony?

{- Government?

G- Sir, | will ask sergeant‘peak to this at that point. He can tell you exactly what steps
we have taken to identify these people and what steps we’ve taken to do telephonic.

[SFC Bostic begins to speak]

D- | would ask that if we are going to take evidence or an explanation as to the governments
efforts to locate these witne then all evidence has to be taken under oath. CPT,
welcome to call Sergeant&s a witness but right now there is no evidence before you that
these individuals are or are not within the hundred mile radius.

2
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AFVC-JA-TDS
SUBJECT: Partial Verbatim Transcript of Article 32 Hearing in United States v. Graner

G- | just made representations. | can make those representations now on behalf of sergeant
We can call Sergean- don’t know Iif that’s necessary. If you don’t believe what
we’re saying. It's the government’s responsibility along with the investigating officer to make
provisions, to provide withesses on behalf of defense and for us and we’ve done that. Earlier
on, the 372d was here. Most of the people in the 372d were here. They were sent to redeploy.
They went to Kuwait. They were since extended. In that extension they were ordered to goto
Talil- that's my understanding from our S-3 at 16™ MP Brigade who is now responsible for them-
that they have been reassigned to Talil Air Force Base, which is over a hundred miles. They
are now somewhere between Kuwait and Talil. And it’s difficult as Sergeant%aid to getin
touch with their commander but they are certainly no longer in this area. Some 0 eseeguys
were here and present at some of the other Article 32s.; At this point, we havi tfied to
telephonic communications. Il Corps has tried to set up in this room telephotie- telepfone
access. There is no telephone other than the one that sits on the wall, the DNVT Sergeant

as also tried to purchase in country some sort of speaker phone. At this point we have
been unable to secure any type of this kind of communications. So that is our difficulty in having
telephonic and the whereabouts.

§

I- So, you have attempted to telephonically contact these witnesses? Or have you based your
hundred mile situs of the investigation on the unit in total being in Talil?

G- Yes, That's correct sir. The unit in Talil.

D- Sir, I just want to clarify. You personally have no personal knowledge of the whereabouts of
the individuals listed in paragraph 1(c) of your memorandum?

I- | do not have any personal knowledge.

D- You have not attempted to have alternate means of testimony for these individuals. Is that
correct?

I- That is correct.
D- I would ask that the government counsel please state what efforts they have made to have

alternate means of testimony- be it radio, telephone or something like that- for the individuals
listed in your memorandum one Charlie.
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AFVC-JA-TDS
SUBJECT: Partial Verbatim Transcript of Article 32 Hearing in United States v. Graner

G- Again, | would say that Il Corps and 16™ MP Brigade have both tried to bring in telephones
that would allow such communication. As you know in the country right now such
communications are difficult. It's difficult to communicate within Victory Base let alone outside
of Victory Base. But we have no capabilities at this time. 1t's my understanding that we do not
have a speaker phone at Victory Base, maybe not even in country at this point. But the phone
lines are not going to allow for that. DNVT lines won’t allow for that. We can’t just hook up a
_speaker phone to a DNVT line. It would have to be a DSN line, some sort of commercial line
that would allow for a speaker phone. We are without access to that. Sergeant-has
made efforts and its ongoing at this point to do so. (éﬂ)Z,‘ o2

D- Sir, may | ask that- It's my understanding that you made a preliminary determination as to
witness availability or non-availability for the people listed in one Charlie of your memorandum.
I'would ask you sir whether you will change or standby that determination of witness availability
for those withesses?

I- OK, I have noted your objection. It's an objection?
D- 1 just want you to clarify, sir.
I- OK

D- based on what effort you've taken and what efforts the government has taken to locate and
establish communications with these individuals.

I- 1 am satisfied. | still stand by. To answer your question, | still stand by the determination in
one c. lt does not outweigh the difficulty, extent, delay on military operations to obtain these
witnesses. :

D- I would ask that for the record you note my objection to your determination of unavailability of
those folks listed in paragraph one Charlie of your memorandum. It is the defense’s position
that inadequate means to establish the whereabouts, to offer points of contact, telephone
numbers for these individuals was made. Very little personal effort- if none at all- was made by
any part of the government to contact these individuals, and as such, there is an inadequate
basis to determine whether they are in the 100 mile radius.

I- Objection noted.
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SUBJECT: Partial Verbatim Transcript of Article 32 Hearing in United States v. Graner
G- With respect to the detainees,

Il just read paragraph 1d of your
memorandum and the names listed before- : -ﬁ—

, and Again, it is the government’s posiiion that they were not
availabie to come here. That was an impossibility because of security reasons. We would ask
you to declare them unavailable. However if you feel that there testimony was necessary as to
the 32, then we note that there is sworn statements by each of these individuals as well. We
suggest that we would have fo go with those.

I- And we have spoken about those earlier in the trial.
D- Yes, sir. | am just renewing my objection.
I- Objection noted.

G- With respect tc—and_, they were released from BCCF at
some point, we have no information on their whereabouts.

D- Sir, if | may. The defense still objects to-nd-onproductlon Sir, have
you made any personal efforts to locate the whereabouts of detainees (NP and

i- No | have not
D- Have you done any investigation on your own into their whereabouts?
[- Other than the emails from the government, no | have not.

D- At this time, | would ask the government counsel to detail what efforts they have made to

locate detainees [ an< iy

G- We contacted CID at BCCF and gave them a list of the entire, all the detainees. And they
went over to inprocessing to the PLD guys who are the keepers of the records of who is where.
And CID, Agen ent me back an email, a list of the whereabouts of these detainees. In
my memorandur, in my email that | sent back, I believe | specified in detail where each one
was. That we knew where they were. That was our record sir.

G 51 Y

G- As to Special Agent we talked to CID. He or she -I'm not sure- has redeployed back to
the United States. SPC

as obviously also been redeployed. SGTPnd
SGT are also part of the 372d and are both in either Kuwait or Talil- outside the
hundred mile limit. COL has redeployed to the United States. CPT
redeployed to the United States. BG Karpinski- it's my understanding that she has been

redeployed to the United Stafes. That was when 16™ MP Brigade replaced 800™ MP Brigade.
That was back in January. She’s been redeployed since then. -

S
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I- CPT-is that who you are saying? _, R 3

G- No CP';T‘an éttorney, a JAG officer who was over at BCCF. He has redeployed.
1202 CY

D- Sir, have you made any personal efforts to locate Special Agent -SGT-, SPC

Ny el feyt r BG Karpinski?

I- No, | have not.

D- OK. Have you attempted to establish an alternate means of communication, to track down
telephone numbers or to secure an alternate means for them to testify here today?

- No, | have not.

D- Again, sir, on the two detainees listed in paragraph 1 echo and these people listed in
paragraph 2, we would object not only to their non-production but also to their non-availability
determination. The government collectively has not tried, has not made personal efforts to have
them here, to have their location or to secure alternate means for them, to testify by phone,
radio, etc.

G- As to paragraph three, sir, we have not been able to find those individuals at this time. We
continue to attempt to do so.

I- OK

D- Have you personally tried to locate or contact Mr.- M-Johnson or Mr.
L YR AR SY

|- No, | have not.

D- Have you sought assistance from CID or any other government agency or contacted Titan or
CACI Corporation?

I-No, | have not.

.D- At this time, we would object to their non-production and to the determination of non-
availability. Actually you have not ruled on their non-availability, so | would reserve that
objection until your determination.

¢

[- Objection noted.

[ Captain- there anything else?
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D- With res#pect to witnesses, no, sir.

3. POC is the undersigned at DNVT 529‘”@&@@@. ( )
462 ,(7)(c) Z

CPT,JA
Trial Defense Counsel
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These are indeed actions that go against the very core values of
America. I want to say, however, that I believe the military
responded properly immediately. And I want to join with Senator
Lieberman's courageous comments and strong comments about how
we do not need to dishonor the soldiers out there this very day, at
risk of their lives, with holding firing weapons, being in hostile
situations, taking chances with their own lives, to protect the people
of Iraq.

SESSIONS: And yes, this is a serious problem, and we need to do
something about it. And those who dishonored -- those soldiers need
to be punished. -

§ )
But I feel strongly that the military deserves a lot of credit here. And
I'want to go over this chart, General Myers, that you have there.

First, T want to say to Secretary Rumsfeld, thank you for your
leadership, and all of you there.

‘And yes, you have some complainers in the Congress, but we voted

to send our soldiers to this effort. Nobody else authorized you to go:
we voted to support it.

And I would also note that terrorists aren't happy with you either, T
saw they put a $15 million bounty on your head, along with General
Kimmitt and General Sanchez. And I thank you for that service.

MYERS: Senator Sessions, do you want me to go through that...

SESSIONS: Yes, I'd just like to ask you a little bit about it because
our time is-short.

But as I see back in August of last year, you appointed an assessment
tearn. Is that right? Long before this occurred.

MYERS: Right. As I said in my opening statement, I think we ought
to have a lot of confidence in our military leadership, handling the
detention situation in Iraq.

It was on 11 August that General Sanchez was worrled about
detention and interrogation ops, and that resulted in General Ryder
going over there and submitting a report.

We, kind of, pushed General Miller on him in August of '03, to look
-- because he was so successfitl in Guentanamo, look at our detention
operations to make sure we're doing it right. And that we're also --
that it's well-connected, that the intel is getting 10 the analysts and so
forth, so we can win this...

3 F ; :
- Iy o
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SESSIONS: Now, was this in response to any immediate complaints,
or was it on your own initiative?

MYERS: That was our own initiative...
SESSIONS: Go ahead.

MYERS: ... and that was a discussion between the secretary and
myself and our staff.

The abuse, you can see when it took place. When we were told of the
abuse was 13 January '04,

MYERS: The next day, the Army, their police, the Criminal

Investigative Division, went on that particular case, We talked about
the press.

SESSIONS: No, let's slow down. On January 14th, you started a
criminal investigation based on the complaint of one soldier. And on
January 16th, Major General Kimmitt briefed the world about the
investigation commencing, Is that correct?

MYERS: Right. And he talked about abuse. And as T remember, he
said there may be pictures involved with this abuse as well.

And then it was three days later where General Sanchez, based on
that criminal investigation that he had started, that he asked for an
investigating officer -- turned out to be Taguba -- to look at this MLP.

brigade that was responsible for detention operations in Abu Ghraib
and those three other locations.

It's important to point out as we go through it, and I had it in my
opening statement, and T know we need to do things quickly and full
disclosure and everything, but this 15-6 report, is what's called in the
Army, the Taguba report, can result in administrative action such
relief from command and other administrative admonishments to
military personnel. So it has 1o be very, very thorough.

And that's why you'll see it was started and requested in 16

January. It was not approved by General Sanchez until 1 May, and
the reason it isn't is because, as you go through the various chains,
the people that are implicated in wrongdoing have a chance to look at
the report and rebuttal the report. And that's part of this process that I
think we owe it to our troops to uphold,

SESSIONS: But, General Myers, on January 18th, according to that

chart, the 320th M. P, Battalion had leadership suspended, is that
correct? :
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MYERS: That's correct.

SESSIONS: In other words, that's a pretty dramatic action to take, is
it not?

MYERS: It is. It is but the first look by the Army CID I think gave
him the indications that things aren't right.

SESSIONS: Now, this wasn't by any pressure from the media ér

anyone else, this was the military's own decision that their high
standards had been violated and that strong actions...

MYERS: General Abizaid, General Sanchez and his folks,
absolutely,

SESSIONS: And I know some in this committee have complained
when you took strong action against a brigade commander publicly
that he fired a weapon as part of an interrogation effort; fine
record. You took strong action on that case. And some of us in
Congress complained you were too tough.

MYERS: The standards are the standards.
WARNER: Thank you very much, Senator.
We thank you for your service, all of you.
Senator Reed?

REED: Thank you, Mr, Chairman.

Let me begin by stating the obvious. For the next 50 years in the
Islamic world and many other parts of the world, the image of the
United States will be that of an American dragging a prostrate naked
Iraqi across the floor on 2 leash. This is unfair to the honor and the

courage of our soldiers, but unfortunately I think it's become a
fact. This is a disaster.

M. Secretary, let me follow up on your proposed commission. As |
understand your comments, this commission or this group of people
will not have the authority 10 call witnesses to obrain material

independent of your investigation. They'll simply review what you're
doing.

RUMSFELD: We will be happy to give you a copy of the draft
charge 10 the individuals. They will have, I can assure you, the
absolute, full cooperation of the Department of Defense.

P.23/35
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REED: Will they have the opportunity to call individuals to testify?
RUMSFELD: Indeed.

REED: Thank you.

RUMSFELD: I wouldn't use the word testify. But certainly they can
call individuals.

REED: Mr. Secretary, the Taguba report indicated the principal
focus of Major General Miller's team was on the strategic
interrogation of detainees, internees in Iraq. Among its conclusion
and its executive summary where that CJTF-7 did not have
authorities or procedures in place to affect the unified strategy 1o

detain, interrogate and report information from the detainees-
internees in Iraq.

REED: The executive summary also stated that detention operations
must act as an enabler for interrogation -- an enabler for
interrogation.

When General Miiler was involved with Guantanamo DOD
operations in another theater, he was sent to Iraq -- I don't think
major generals in the United States Army make up policies about
strategic interrogation of detainees unless they've coordinated and
communicated to higher headquarters.

Did you ever see, approve or encourage this policy of enabling for
mnterrogation? Did Secretary Cambone evet see, approve or
encourage this policy at either facility?

RUMSFELD: I don't recall that that policy came to me for
approval. I think that what we knew from the beginning, since
September 11th, is that we had three issues with respect to people
that were detained.

One issue was fo get them off the street, so they can't kill again more
imnocent men, women and children, and keep them off. A second
was the question of criminal prosecution for wrongdoing. And the
third was to interrogate and see if additional infonmation could be
found that could prevent future terrorist acts against our country or
our ferces or our friends and allies. '

So all of those things have been part since the beginning, They're
different functions, as you point out...

REED: Is that Secretary Cambone's view too? Did he either see,
approve or encourage? He's behind you. Can he respond?
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RUMSFELD: Sure he can respond.
CAMBONE: Sir, the...

WARNER: Would yoﬁ identify yourself for the record. please?

CAMBONE: Yes, sir. My name is Steve Cambone. I'm the
undersecretary for intelligence, Senator.

The original effort by the major general was done down with respect
to Guantanamo and had to do with in fact whether or not we had the
proper arrangement in the facilities in order to be able to gain the
kind of intelligence we were looking from those prisoners in
Guantanamo,

CAMBONE: We had then in Iraq a large body of people who had
been captured on the battlefield that we had to gain intelligence from
for force protection purposes, and he was asked to go over, at my
encouragement, to take a look at the situation as it existed there. And
he made his recommendations. His recommendations were that.

REED: Were the recommendations made to you, Mr, Secretary? Did
you approve them?

CAMBONE: To me directly, no. They were made to the command.
REED: But you were aware of the recommendations about...
CAMBONE: I was aware of those recommendations.

REED: ... enabling interrogation?

CAMBONE: Excuse me, sir?

REED: You were you aware of those recommendations?
CAMBONE: 1 was aware that he went over, made the
recommendation that we get a better coordination between those who
are being held and those who are being interrogated.

REED: Mr. Secretary, were you aware that a specific
recommendation was to use military police to enable in the
interrogation process?

CAMBONE: In that precise language, no. But I knew that we were
trying to get to the point where we were assuring that when they

were in the general population, those that were under confinement
were not undermining the interrogation process.

&u&b&d
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REED: So this was Major Genera! Miller's own policy?

CAMBONE: No, sir, it was not a policy. It was a recommendation
that he made to the command.

REED: And so General Sanchez adopred this policy, making ita

policy of the United States Army and the Department of Defense
without consultation with you...

CAMBONE: Sir, I don't think that's a proper rendering of it.

REED: Well, I don't know what the proper rendering is, but that
seems to be at the core of this issue. Were you encouraging a policy

that had military police officers enabling interrogations which
created the situation where these...

CAMBONE: N, sir,

RUMSFELD: May I comment? T think that that is -- it is probably
best put this way.

There are different responsibilities: detaining and
interrogating. However, they do need to be looked at together.

They found in Guantanamo that how they are detained, in terms of
the rhythm of their lives, can affect the interrogation process, and so
the linkage between the two is desirable if in fact you're concemned
about finding more information that can prevent additional terrorist
acts or, in the case of Iraq, the killing of our forces in Iraq,

RUMSFELD: So it's important that there be a linkage, a

relationship. That is not -- the way it can be put s that it has a bad
connotation. And goodness knows that's not desirable or a policy that
General Miller would have recommended. On the other hand, it
could be...

(CROSSTALK)

REED: Well, the policy seems to be...

WARNER: Senator, [ have to ask if you would require the witniesses
to provide the further responses for the record.

REED: Mr. Chairman, I will certainly ask for his responses.
WARNER: Thank you very much, Senator.

Sénator Collins?
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COLLINS: Mr. Secretary, the vast majority of American troops
performed their duties with compassion, fairness and courage. This
abuse makes the task which they've been assigned far more difficult
and far more dangerous, and that troubles me greatly.

Worst of all, our nation, a nation that, to a degree unprecedented in
human history, has sacrificed its blood and treasure to secure liberty
and human rights around the world now must try to convince the
world that the horrific images on their TV screens and front pages
are not the real America, that what they see is not who we are,

That is why, Mr. Secretary, I'm so troubled by the Pentagon's failure
to come forward, to fully disclose this appalling abuse, to express
outrage and concern and to outline swift, tough, corrective actions.

COLLINS: I believe that had you done that, it would have mitigated
somewhat how this abuse has been perceived around the world,
particularly in the Muslim communities.

I'm not talking about issuing a press release from Baghdad. 'm
1alking about you personally coming forward and telling the world
what you knew about this abuse.

In retrospect, do you believe that you erred in not coming forward,
not just to the president and the Congress -- you've made very clear
today that you regret not doing that — but to the world

community? Would it have made a difference if it had been the
Pentagon itself that had disclosed the full extent of this abuse,
whatever you knew, and what actions you were going to take?

RUMSFELD: I think in my staternent I responded in full to your
question. The -- 1 would characterize what was done in the Central
Command by way of swift, corrective action as being just that --
swift, corrective action.

And second, the - ] don't know quite how to respond to your
question, The Department of Defense announced that their abuse was
being charged, there were criminal investigations under way. No one
had seen the photographs.

RUMSFELD: They were part of a criminal investigation. And they
were in that Central Command -- I say no one in the Pentagon had
seen them. And they were part of that investigative process.

It is the photographs that gives one the vivid realization of what
actually took place. Words don't do it. The words that there were
abuses, that it was cruel, that it was inhumane -- all of which is true -
- that it was blatant, you read that and it's one thing. You see the
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photographs and you get a sense of it and you cannot help but be
outraged.

Now, there are -- at any given time in the Department of Defense as 1
said, there are these 3,000 courts-martial under way, general courts-
martial some 1,200, criminal investigations 18,000 a year last

year. And the importance of protecting the people charged,
protecting their rights, and the importance of seeing that if in fact
(hey're guilty that they don't get off because of command

influence. So there's a pattern of not reaching down into those things,
bringing them up and looking at all the cvidence before it ever
arrives. And in this case, it was released to the press.

Now, we anmounced the problem to the press. We did not release the

Taguba report to the press. That was done by someone to release
against the law a secret document. -

That's how it surprised everyone. It shocked the Congress. It shocked
me, It shocked the president. It shocked the country.

But to suggest that they had not taken tough, swift, corrective actions
in the Central Command, it seems to me is inconsistent with what
took place.

COLLINS: Well, Mr. Secretary, that's not what I said. What I said --
and I have no doubt that the military is committed 10 swift corrective
action. It's the disclosure of the abuse and the promise to take those
actions -- that's where 1 feel the Pentagon fell short.

And I think that rather than calling CBS and asking for a delay in the
airing of the pictures, it would have been far better if you, Mr.
Secretary, with all respect, had come forward and told the world
about these pictures and of your personal determination - a
determination I know you have -- 10 set matters right and to hold
those responsible accountable,

RUMSFELD: Well, Senator Collins, I wish I had done that. I szid
that in my remarks.

I 'wish I knew -- and we've got to find a better way to do it. But I
wish I knew how you reach down into a criminal investigation when
it Is not just a criminal investigation, but it tums out (o be something
that is radioactive, something that has strategic impact in the

world. And we don't have those procedures. They've never been
designed.

We're functioning in a -- with peacetime restraints, with legal
requirernents in a war-time situation, in the information age, where
people are running around with digital cameras and taking these

&u&b&d
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unbelievable photographs and then passing them off, against the law,

to the media, to our surprise, when they had not even arrived in the
Pentagon.

WARNER: We have to move on.

RUMSFELD: There isn't a person at this table, except General
Smith, who'd even seen them,

WARNER: You're fee to amplify that for the record if you wish,
Mr. Secretary.

WARNER: Senator Akaka?
AKAKA: Thank you, Mr. Chairman,

Secretary Rumsfeld, according to General Taguba's report, civilian
contractors were found wandering around Abu Ghraib unsupervised
and with free access to the detainee area. | have two questions on
that.

What are the roles of the private contractors at this and other
detention facilities in Traq and Afghanistan? And who monitors and
supervises these contracted employees?

RUMSFELD: The answer is that the civilian contractors, as I -
indicated, numbered something like 37 in this particular facility.
They tend to be interrogators and linguists. And they're responsible
to military intelligence who hire them, and have the responsibility for
supervising them.

BROWNLEE: Sir, if I might.,.
WARNER: Secretary Brownlee?

BROWNLEE: ... in the theater, we have employed civilian contract
interrogators and linguists. The Central Command has done this. And
these people have no supervisory capabilities at all; they work under
the supervision of officers in charge or non-commissioned officers in
charge of whatever team or unit they are on.

And they, most of them, are retired military. And they are usually of
the skill that they retired in and that's what they're employed for.

BROWNLEE: And they assist in these processes, but they are not in
a supervisory role. In fact, they would be forbidden from doing that
because it would be inherently governmental.

SMITH: Sir, I might add to that -- in thig particular case there's a
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Tiger team that interrogates and goes through that process. One is an
intcrpreter, normally. One is an analyst. And one is an

interrogator. And where we have shortages in the military of
interrogators and translators, we go to contractors to do that.

And I said the numbers wrong. The numbers were 27 is how we --
are the number of contractors we have with CACI for interrogators.
Then we have hundreds of translators that are under contract
throughout the country under Titan Corporation.

AKAXA: Secretary Rumsfeld, the allegations of abuse at this

detention facility has been characterized as sadistic, blatant, wanton
criminal sbuses,

So far, we have discussed allegations against military members. Are
there allegations of abuse against contractors who arc working with

military members? If so, are any of these allegations being
investigated?

RUMSFELD: There -- my recollection is, and I think it's OK to say
this, is that the investigations are ongoing and that time will tell.

Go ahead, General,

SMITH: There are two contractors that are being investigated under
the investigation for the military intelligence brigade and that is the --
from the recommendation from the Taguba report.

AKAKA: Mr, Chairman, I want to say I recently traveled to Iraq and
Afghanistan, and I was so impressed with the professionalism of the

men and women serving in our military who I had the opportunity to
meet,

AKAKA: And I want to say that I'm really' proud of what they are
doing there.

General Myers, General Taguba's AR 15-6 report finds a general
lack of knowledge, implementation and emphasis of basic legal

regulatory, doctrinal and command requirements within the 800 M:P.
Brigade and its subordinate units.

Understanding that there is an issue with authority between the
military police and military intelligence units at Abu Ghraib, how is

it that an entire brigade could be deployed to Iraq and not trained for
their mission?

WARNER: Senator, I'll have to ask that the general provide his
response for the record. ] thank you for your cooperation.
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AKAKA: Thank you very much. Thank you for your responses.
WARNER: Senator Graham was to have been -- you're up.
GRAHAM: Mr. Secretary, have you seen the video?

RUMSFELD: [ have not. The disk that I saw that had photos on it
did not have the videos on it. I checked with General Smith and he
indicates he does have a disk with the videos on it. I don't know if
that means there's two disks with all these photographs or if the
photographs are the same and one just doesn't have the video.

GRAHAM: The only reason I mention that, I want to prepare the
public. Apparently, the worst is yet 1o come, potentially, in terms of
disturbing events. We don't need to leave here thinking that we've
seen the worst. There's more to come, is that correct?

RUMSFELD: I indicated in my remarks that there are a lot more
pictures and many investigations under way.

GRAHAM: And my colleagues rightly want it done quickly, but my
concern is to do it right, and I don't want to rush to judgment here
and let some people po that deserve to be prosecuted, and I would be

very disappointed if the only people prosecuted are sergeants and
privates.

GRAHAM: That would be very, very Bad and sad. So I want it done
right and the sooner the better, but I'l pick right over sooner.

I'm confused. General Smith, when did you first learn of these photos
and see them yourself?

SMITH: Sir, we knew that there were photos on June 14th because

that's how the investigation started -- [ mean January 14th. When the
soldier...

GRAHAM: When did you see the photos?
SMITH.: [ saw the photos toward the end of March.
GRAHAM: Who did you tell about the photos when you saw them?

SMITH: Sir, that was part of the investigation. And that went
forward. I 10ld my boss.

GRAHAM: Did it dawn on you that when you saw these photos,
"We're in a world of hurt. This is going to look bad"?

SMITH: Certainly, sir, if those were released we certainly...

&u&béd
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GRAHAM: General Myers, when you called CBS, had you seen the
photos? '

MYERS: No, I hadn't.

GRAHAM: What had you been told about what CBS was about to
air and by who?

MYERS: They were going 10 air the photos, We didn't talk about that
with CBS. -

L, previously in our discussions back in January when they said there
photos, they described them to me and the secretary up through the
chain of command to the secrctary. And I was happen to be there,
And it was discussed several times. And the general nature of the

photos, about nudity, some mock sexual acts and other abuse, was
described.

GRAHAM: When you were informed that these photos, even though

you hadn't seen them, were going to come out, who did you tell
about that and when?

MYERS: There are a lot of people that knew inside our building.

MYERS: The people that have been working with the media knew
that there were photos out there, and the media was trying to get their

hands on them from January. So they've been working that for three
months.

GRAHAM: At that time, is it fair to say you knew there was a story
about to come out that was going to create a real problem for us?

MYERS: At that time, what my concern was was the impact it could
have on our forces in Iraq. That was my focus at the time, was, "OK,
if these photos are revealed right now, given the intensity of
operations, what could be that impact on our troops?”

And my conclusion was this would be the worst of all possible times
for these to come forward, realizing that eventually they're going to
come forward; I understand that.

GRAHAM: Did you feel the need to inform the Congress or the

president or the secretary of defense about the potential damage this
could do?

MYERS: We had discussed the potentia} damage back in January,
and in February and in March. And as we marched through those
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events on that chart, a lot of those events were based on our concern
with where this might lead. In other words, is there a...

WARNER: We just need to — could you use the microphone,
General, we're missing some of your...

MYERS: OK.

GRAHAM: Long story short, I do trust the people in uniform 10 get
it right. And I want to take the time necessary to make sure the

people responsible are brought to justice and anybody innocently
accused has their day in court.

You're right, Secretary Rumsfeld.

Here's the problem: It doesn't take a rocket scientist to figure out the
cxplosive nature of these photos apart from court-martial, apart from
legal proceedings. And most of us here found out about it on
television. And if we knew enough to say, "Don't air a show that's
going 10 be bad," why did we not call the president, call senior
members of Congress to prepare us for what we were eventual ly
going to see? That's the essence of my concern about all this.

MYERS: Senator Graham, in my opinion we could have done a
better job of informing Congress of this -- of these pictures and this
situation. And...

GRAHAM: And that is an honest and fair answer.

And, Secretary Rumsfeld, people are calling for your resignation.
Somebody is drafting an article of impeachment against you right
now. I've got my own view about people who want to call for your
resignation before you speak, but I'll leave that to myself,

Dao you have the ability, in your opinion, 10 come to Capitol Hill and
carry the message and carry the water for the Department of

P.13-35

Defense? Do you believe, based on all things that have happened and |

that will happen, that you're able to carry out your duties in a
bipartisan manner? And what do you say to those people who are
calling for your resignation?

RUMSFELD: Well, it's a fair question. Certainly since this firestorm
has been raging, it's a question that T've given a lot of thought to.

The key question for me is the one you pose, and that is whether or
not I can be effective. We've got tough tasks ahead. The people in the
department, military and ¢ivilian, are doing enormously important
work here, in countries all over the world and the issue is: Can I be
effective in assisting them in their important tasks?
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Needless to say, if I felt I could not be effective, I'd resign'in a

minute. I would not resign simply because people try to make a
political issue out of it.

WARNER: Thank the, gentleman.
Senator Bill Nelson?
BILL NELSON: Thank you, Mr, Chairman.

Mr. Secretary, when did you first see the photos?

RUMSFELD: Last night about 7:30.
BILL NELSON: Mr. Secretary...

RUMSFELD: I should say, I had seen the ones in the press. | had
seen the ones that are doctored slightly to suit people's tastes. We've
been trying to get one of the discs for days and days and days. And
I'm told by General Smith that there were only a couple of these, that
they were in the criminal investigation process. And we finally, Dick
Myers and I, finally saw them last night.

BILL NELSON: Mr. Secretary, when did you first find out about the
abuses?

RUMSFELD: With everybody else, when they were announced by
the Central Command January 16th. They announced they had a
series of criminal investigations under way, they told the world, the
Congress, me, everyone else that they were under way. And then
they came back March 20th and said not only are they under way,
but now we've got specific charges. And then they detailed some
abuses.

Youread it, as I say, and it's one thing. You see these photographs
and it's just unbelievable.

BILL NELSON: When did you first tell the president, Mr,
Secretary?

RUMSFELD: I don't know. Dick Myers and I see the president
every week, and he recalls that some time after we were apprised of

it through the press, through CENTCOM's announcermnent, that it was
brought up in one of our meetings.

Do you recall?

MYERS: T don't recall specifically because I think the day it was
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brought up it was General Pete Pace that was standing in for me, but
he remembers exactly when it was -- well, roughly, with a week aor

50 of when he was in that meeting and informea the president. They
talked about it.

BILL NELSON: And was this back in J anuary, Mr. Secretary?

MYERS: 1 think General Pace wouid say eatly February, is what I
think he would say. It could have been late January.

RUMSFELD: I meet with the president once or twice a week, we
cover eight, 10, 15 different points. General Myers or General Pace
are generally there with me. And I don't keep notes about what I do. |
Just don't remember when it was.

BILL NELSON: And when you all had this discussion with the

president, what did the president say that you should do about those
abuses?

RUMSFELD: Well, I don't know that I'm going to get into private
discussions with the president. If I don't remember when it was, my
guess is it was more an information item from us to him where we
Were transmitting and saying, "here's the problem.

The problem at that stage was one-dimensional. It wasn't three-
dimensional. It wasn't video. It wasn't color. It was quite a different
thing, and as | indicated in my remarks, if there's a failure, it's me.

It's my failure for not understanding and knowing that were hundreds
or however many there are of these things that could eventually end
up in the public and do the damage they've done.

But I certainly never gave the president a briefing with the impact
that one would have had you seen the photographs or the video.
mean, [et there be no doubt about that, He was Just as blind sided as
the Congress and me and everyone else.

NELSON: Mr. Secretary, what are your instructions from the ...
president to inform him of matters such as this?

RUMSFELD: Well, I don't know that I'm going to -- I mean, we
have had so many discussions. And clearly, a secretary of defense
has the responsibility to try to put himself in the shoes of the
president and say, what ought a president to know about all the
thousands, tens of thousands, of things that are happening in the
Department of Defense at any given time?

And we sit down every week, and General Myers and I go through
all the things that we've got going on, and pick and choose and say,
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"What are the things that are appropriate? What do we owe him 50
that he can provide the kind of leadership that this country
deserves? And what is it the department's doing now that we can get
in his head and apprise him of, so that he knows about that?"

RUMSFELD: And it may be a contingency plan. It may be a
problem of personnel. It may be any -- it just runs the gamut.

WARNER: Thank you, Senator.
Senator Dole?

DOLE: Thank you, Mr. Chairman.

I certainly want to echo the sentiments of my colleagues and the
American people by saying that I'm extremely disappointed thar any
American, and especially one in uniform, would mistreat or
humiliate another human being and commit such atrocious acts.

The acts depicted in those photographs shown around the world do
not in any way represent the values of the United States of America
or our armed forces. 1 know our military men and women serve theit
country with great honor.

The abuse of these Iraqi detainees is a serious issue, not just because
it violated human rights. It also tarnished our nation's credibility,

Furthermore, the inflammatory actions of a few have provided our
enernies with a lucrative venue to question American values and our
true intentions in the war on terror.

Unfortunately, a breakdown of discipline combined with a handful of
morally deficient individuals has resulted in serious implications for
our national security and the security of over 130,000
servicemembers striving to accomplish our goals in Irag.

Over the past year, through dedication and sacrifice, and, I must
emphasize, strong military leadership, our soldiers have made
incredible breakthroughs, The United States and its allies have freed
50 million people from oppressive regimes, removed credible threats
1o our nation's security, destroyed burgeoning terrorist incubators,
and set two countries on the path to democratic and free market
reform.

DOLE: In Iraq, 2,600 schools have been rehabilitated and now more
than 5.5 million children are enriching their minds free from the

' corruption of a repressive regime and its teachings. Women now

have a voice in their own government. All 240 hospitals in Iraq are
open. More than 1,200 clinics have been established. And on the
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streets and in the countryside, each day our military medical
professionals offer assistance to the citizens of Iraq in addition to
caring for their own.

After 30 years of being denied the most fundamental freedoms, today
more than 170 independent newspapers are currently operating
throughout Iraq, providing each member of that country an
opporlunity to participate in free and robust debate and, yes, the
opportunity to view those horrendous pictures.

Trust among the Iragi people had slowly been established. Bonds
have been made, And sadly for now many of those bonds have been
broken. ’

This legislative body is absolutely correct in focusing on the root
causes behind these instances of prisoner abuse and doing everything
within its power to ensure that such abuse never, never happens
again. And I would expect no less from the Department of Defense
to do the same. Transparency is of the utmost importance to our
nation's credibility and security.

Fundamental to our success in the global war on terror is winning the
hearts and minds of freedom-loving people who were held captive by
a violent few. We are not company to thal violent element and we
denounce anyone who is.

Secretary Rumsfeld, the damage already done cannot be swept away
but it can be repaired.

DOLE: You touched briefly on your plans for a way ahead. Could
you go into more detail on this plan? Will it require more or different
troops, quicker processing of detainees, more Tragi police
involvement?

You mentioned reparations. Could you please provide more details?

RUMSFELD: I'don't think I used the word "reparations.” I think -- I
hope -- I used the word “"compensation” for the detainees who were
cruelly treated. And I am told that we have -- the lawyers have
looked into it and we believe there are authorities where we can do
that and it is my intention to see that we do do it, because it is the
right thing.

With respect to the processing of detainees, in Iraq a total of 43,671
were captured. We have released 27,796 and transferred 4,054, and
we currently detain something in the neighborhood of 11,821 which
includes 3,842 of the so-called MEK -- which are really not
detainees; they're in a separate status. So it's really closer to 7,000 or
8,000 that are currently detained.

&u&b&d
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The key is to process them as rapidly as possible. And General
Miller, who was out there and has been addressing all of these things
- they also believe a key element is to see that they are properly
identified and that their families know they're there and why they're
there and that there isn't a -~ it isn't mysterious, and that we continue
to process them.

The only people that need 10 be retained, obviously, are the ones that
are either criminals -- and that's a different category, and a number of
them are -- or they are individuals who arc terrorists and need to be
kept off the streets,

Or they have mtclhgencc value and people have got to find out what
it is they know so we can track down the remaining remnants of the
Baathist regime and the Fedayeen Saddam people and the people that
are out killing Iraqis -- not just Americans and coalition people, but
are killing Iraqis every single day in that country.

WARNER: Thank you very much, Senator.

DOLE: Thank you.

WARNER: Senator Ben Nelson?

BEN NELSON: Thank you, Mr. Chairman.

And thank you, Mr, Secretary and gentlemen, for being here today.

First of all, I appreciate the apologies. Clearly, the president's
apology, I think, is an important step in moving forward, as are the
apologies of all of you today, and I think the apology of the
American people, for these incidents.

And I agree with my colleague from Connecticut, that what this
represents is so unfortunate that it would somehow would adversely
impact on the lives and the deaths of those who have served w1th
such distinction for freedom in Iraq.

Last night, T heard Secretary Armitage say that we're in a bit of a
hole. I think those are exact words. And when you're in a hole, the
first thing you have to do is stop digging. I hope that we have now

gotten to the point where we've stopped digging, where we're not
making matters worse.

And Mr. Secretary, you're right when you say there are times when
words just simply don't do it. Pictures, and perhaps symbols, are
more important for expressing or conveying thoughts or images.
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In this case, I think tearing down the statue of Saddam, the statues all
over Irag, was a symbolic gesture to say that there was a new era.

I wonder if it wouldn't be just as important to join together, tear
down Abu Ghraib as a statement that the torture chamber of Saddam
that carried forth, past and present, is no longer, and create a

memorial to freedom in the future and the absence of tyranny of any
kind. '

BEN NELSON: But what I want to do is I want to get to a question, .
I think that I'm concerned about, and that is dealing with what seems
to be an operative word today: the few and armed services or armed
forces.

I think perhaps there are sergeants and privates, as Senator Graham
indicated, who have been involved in this activity, and, obviously,
the chain of command would be under consideration here. Criminal
action will be taken. I suspect responsible action will be taken in
terms of the chain of command,

Is it aberrant behavior of a few or can we be expecting to have out of
the investigation an indication that there was something more
systemic?

I know that we have a two-star Reserve general who has been in
some position removed from duty, but isn't there a pretty good
indication to date, some expectation that there was a severing of the
chain of command somewhere along the line, through military
intelligence or other intelligence operations coming in?

It's my understanding that there are reports that General Karpinski
was banned from sections of her own prison system. I'm hopeful that
we'll be able to get to the bottom of that with the reports. But in the

interim, is there anything that you might be able to enlighten us with
right now?

RUMSFELD: Well, let me answer a couple of pieces and let General
- Smith answer the last piece.

First, you say the first rule, if you're in a hole, is 10 stop digging. I've
said today that there are & lot more photographs and videos that

exist,

BEN NELSON: 1 didn't mean that. I mean is anything progressing on
today, beyond what we already know and what we're going to find
out from past performance?

RUMSFELD: If these are released to the public, obviously it's going
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to make matters worse. That's just a fact. I mean, I looked at them
last night, and they're hard 10 believe. And so beyond notice. That's
just a fact.

And if they're sent to some news organization, and taken out of the
criminal prosecution channels that they're in, that's where we'll
be. And it's not a prefty picture.

Second, there are people who are talking about the Abu Ghraib
prison and tearing it down. And certainly that's something that the
Coalition Provisional Authority and the Iraqi Governing Council and
the Iraqi government, the transitional government, the interim

government that will take over by June 30th, will be addressing and
deciding.

[ think it's - frankly, from my standpoint, I think it's not a bad
idea. But I think it's really up to the Iraqgis. And I think much of
what's going to happen.

BEN NELSON: Thank you, Mr, Chairman.
Thank you, Mr. Secretary.

WARNER: Senator Cornyn?

CORNYN: Thank you, Mr. Chairman.

Mr. Secretary, listening to the questions and the answers that have
been given so far leads me to at least tentatively conclude that there
are two major problems here. One is, first, the shock to our collective
conscience at what we have seen human beings do to degrade and
abuse other human beings. But secondly, the shock to our
sensibilities as members of Congress who have a collective

responsibility to the Americen people, to see these pictures in the
press.

But I believe that it was General Myers -- and you also -~ who talked
about what we have seen as being a violation of American values.

CORNYN: I agree with that, but I also want to talk about other
American values -- and General Myers alluded to this when he talked

about due process. And you mentioned the issue of command
influence.

First, I'd like to direct your attention back to the news release that
CENTCOM issued on January the 16th, 2004, announcing this
investigation. The second and third sentences I want to direct your
attention to specifically.

027061



N
. ~

} g
OCT-18-2804 17:48 - A Gy -

&w&bPage &p of &P @[6}3 G163

This news release says, "The release of specific information
concerning the incidents could hinder the investigation, which is in

its early stages. The i mvestlganon will be conducted in a thorough
and professional manner."

[ think what the American people expect of all of us here is not only
that we have high standards of conduct, which I know that the
military subscribes to, but we have the training, the oversight, the
leadership, the accountability, but also the due process and desire to

seek justice when it comes to holding people accountable for their
crimes.

And I want to tell you that what you've described here, in terms of
this chronology of investigation, gives me confidence that the
Department of Defense has taken this matter as seriously as it should

have and indeed, as you and others have said, not all the facts are in
yet.

But I do see, on this chronology, that indeed after this investigation
that there have been criminal charges proffered against some who are
guilty of these crimes.

CORNYN: But I would ask you please just to briefly talk about your
obligation, in terms of seeing that the persons who are aceused of
these crimes get that due process and to make sure that the
investigation -- that you maintain the integrity of the investigation by
not dripping information out on this incident in a piecemeal basis
over the course of the past few months.

RUMSFELD: You have your finger on the dilemma, on the tension
that exists between assuring that you protect the rights of individuals
that are in a serious, difficult, criminal prosecution circumstance and
avoiding saying things that either would infringe on their rights or
would enable them to es¢ape punishment by virtue of being able to
successfully allege that command influence was exercised in a way
that prejudiced the decisions up the chain of command. So we have
that problem.

And to the extent senior people in the Department of Defense dijve
down in and start looking in ¢riminal prosecutions in early and mid
stages, the hue and outcry would be horrendous.

And yet, on the other hand, if you've got a situation where something
like this is buried in there along with 3,000 other courts- martial and
buried in there is something of this significance, we've got to find a
way to know that.

And our country doesn't need those kinds of shocks. And the troops
don't need it.
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CORNYN: M. Secretary, I would just conclude...

WARNER: Senator, I have to thank you, We must move on. The

panel leaves here and goes over to the House Armed Services
Committee.

RUMSFELD: We'll have to leave about 2:30, Mr. Chairman.

WARNER: That is correct. And that was made clear. We will have
sufficient time to include our next senator, Senator Bayh, followed
by Senator Chambliss, Senator Clinton and Senator Pryor and
Senator Dayton.

BAYH: Thank you, Mr. Chairman.

Thank you, gentlemen, for being here today and, in addition to that,
for serving our country. These are difficult times and your service is
not without some personal cost.

I'am going to assume some facts up here and then ask what I think
may be two somewhat difficult questions.

1 assume that you serve at the pleasure of the president. I assume that
he sets a policy for our national seeurity in general and for Iraq in
particular. And I assume that he is engaged in overseeing the

implementation of those policies and, like you, accepts responsibility
for that implementation,

This is a long way of saying, as Senator Byrd mentioned, that in our
system we have a tradition of the buck stopping at 1600
Pennsylvania Avenue. And as we're all aware, we're now engaged in
a debate about who the occupant of that residence will be come next
January.

So in many respects I view this as a question of presidential
leadership. How does he react? How aggressively? Does he try and
minimize the situation or does he try and take dramatic steps to
address the magnitude of the problem?

As has been noted, he has apologized for what took place, and as all
of you have indicated, particularly you, Mr. Secretary, the criminal
process will mave forward, That is a hallmark of our system of
Justice.

One of the questions that's overhanging this procedure today and
the situation in general is, is that enough?

And so the difficult question 1'd like to ask is to follow up on the
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question from Senator Graham, Mr. Secretary, I could tel] that you

struggled in answering his question, that this is something that's been
on your mind.

BAYH: Your resignation has been called for; that's a pretty serious
thing for any of us. And you answered that if you ever concluded
that you could not be effective in discharging your duties, you would

step down. But that you would not do so as part of a political witch-
hunt, so to speak,

There's another aspect of this, though, I'd like to ask your opinion
about, and that is whether, in your opinion -- and | know it is
ultimately a decision for the president 1o make. But in your opinion,
even though you weren't personally involved in the underlying acts
here, would it serve to demonstrate how seriously we take this
situation, and therefore help to undo some of the damage to our
reputation, if you were to step down?

RUMSFELD: That's possible.
BAYH: I appreciate your candor.

My second question has 10 do with some comments that Senator
Lieberman made, and 1 would like to associate myself with what I

thought were very appropriate and moving comments by Senator
Lieberman.

I'believe very strongly that our cause -- and these are not words I use
frequently -- but that our cause is morally superior to our
adversaries', both the terrorists we fight and those who now seek to
undo the future of a free Iraq.

There is growing concern by the supporters of this cause that this
situation that we're inquiring into today is part of a broader problem,
that the effort may be bogging down, that we may be approaching a

tipping point, that momentum needs to be regained if we're going to
prevail,

I'd like to just read a couple of sentences from a column in
yesterday's New York Times by Tom Friedman, who supported this
endeavor in Iraq. He says, "We are in danger of losing something
much more important than just this war in Iraq. We are in danger of
losing America as an instrument of moral authority and inspiration in
the world.

BAYH: "This administration needs to undertake a tota] overhaul of
its Iraq policy. Otherwise it is courting a total disaster for us

all." And he goes on to say how he hopes that such an overhaul can
be undertaken because we need to prevail in Iraq.
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So my question, Mr, Secretary, my final question is just very simply,
do you believe we're on the right course presently? Or is dramatic
action necessary to regain the momentum so that we can ultimately
prevail in what is a very noble and idealistic undertaking?

RUMSFELD: I do believe we're on the right track. It's a tough

road. It's 2 bumpy road. It's always been bumpy going from a vicious
dictatorship to something approximating a representative government
that's respectful of its different, varied religious and ethnic

groups. It's not an easy path.

T am convinced that we are doing exactly what ought to be done, and
that Is to pass responsibility for that country to the Iragis.  am
convinced we're doing exactly what ought to be done in recognizing
that they need to have the ability 1 provide for their own security,
which is why so much effort's gone into developing police and civil

defense corps and an army and border patrols and site protection
people.

We do not want America -- they do not want Americans or coalition
forces in their country over a prolonged period, and goodness knows
we don't want to be there. The only proper way to pass it off is if
they have their own security forces. Which is why we're spending the
money and making the effort. It's why General Abizaid and General
Sanchez and General Petracus now atc over there working that
problem. And I think that we've got a crack at doing it.

I don't think it'll be smooth. I think it'll be rough. It'll be bumpy. But

if you don't take your hand off the bicycle seat, you're not going 10 be
able to ride the bike.

RUMSFELD: And we've got to do that. And we're doing it.
WARNER: You've got to do that.

Thank you very much, Mr. Secretary, Senator Bayh.

Senator Chambliss?

CHAMBLISS; Thank you very much, Mr. Chairman.

Mr. Secretary, it's interesting that Senator Roberts and | had
previously been talking about the fact that one thing that probably
should be done is exactly what Senator Ben Nelson just
recommended, and that's tear down that wall -- and that wall is Abu

Ghraib prison -- to show a sign of another destruction of Saddam
Hussein.
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Mr. Secretary, there are different kinds of leaders, and different
leaders even provide different kinds of leadership. One easy thing for
a leader to do is sometimes hide behind the lower echelon in the
chain of command.

And I just want to say to you, I've been prepared to be very critical of
you if I needed to be critical today. But by you coming in here and
making an admission, as a strong leader, that a mistake was made
and that you're going to be doing whatever is necessary to correct
that mistake, shows just what kind of leader you are. And anybody
who questions your effectiveness and your ability to lead the United
States military has had that question answered today. So for that I
commend you.

1 commend you also for your selection of General Miller. I've been to
Guantanamo twice. I was worried about what might happen down
there with respect 1o those detainees. I had the privilege to observe
several different interrogations. And T think 1 was there the day that
General Miller first arrived, as a matter of fact. And I observed
random interrogations down there.

And General Miller did correct a problem that existed. There were
charges of abuse that were much slighter than these charges of abuse,
that General Miller dealt with swifily and directly.

I am concerned, though, about a couple of different things. First of
all, General Ryder did make his report following his visit to Abu
Ghraib. From the period of October 13 to November the 6th, we had
a United States Army general doing an investigation of a prison and
the activities that were ongoing in that prison during a point in time
when these alleged atrocities took place. '

CHAMBLISS: Now, my understanding from General Ryder is that
he was never told about any of this while he was there. And I don't
understand that. I don't understand how the chain of command could
be so faulty within that system to allow that to happen.

The only answer I ever got was that these atrocities occurred on the
night shift, Well, the Army doesn't operate 12 hours a day. We
operate 24 hours a day. And there's a failure in the chain of command
that I hope you're in the process of addressing very directly from that
standpoint.

Also, in response to Senator McCain, you made two comments. First
of all, that guards are trained to guard people, not interrogate; and

that guards are trained in the requirements of the Geneva
Convention.

1 understand those are policies of the Deparunent of Defense, as well
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they should be. But the fact of the matter is, when you look at page
10 of the Taguba report, you find out that was not done in this case,
that these M.P.s simply were not trained in what they were supposed
to be doing.

S0, again, [ hope your folks are moving in the dircction of making
that correction with respect, particularly, to reservists thart are
brought on board.

Now, one obvious judgment is that the 800th M.P. Brigade was
totally dysfunctional, from Brigadier General Karpinski on down,
with few exceptions. And on the surface, you could portray the 800th
M.P. Brigade as a Reserve unir with poor leadership and poor
training,

However, the abuse of prisoners is not merely a failure of an M.P.
brigade. It's a failure of the chain of command, Mr. Secretary,

And what I want to leave here today is, is knowing and taking
comfort in the fact that, as Senator Graham said, we're not going to
just prosecute somebody with one stripe on their sleeve or four
stripes on their sleeve; that you're going to carry this thing to
whatever extent is necessary to ensure that there's no good old boy
system within the United States Army.

And irrespective of whether they've £Zot a stripe on their sleeve or
four stars on their shoulder, that we're going to get to the bottom of
this and we're going to make sure that corrective action is taken, and
where necessary criminal action is taken against anybody involved in
the particular acts or in the shielding of this and the failure or
negligence on their part of keeping this information from youin a
quick and swift manner.

RUMSFELD: I apree with everything you've said, And there's no
question but that the investigations have to go forward. They have to
be respectful of people’s rights but they have to be handled in manner
that reflects the gravity of the situation. And it does not matter one
whit where the responsibility falls. It falls where it does,

SCHOOMAKER: Senator Chambliss, 'd like to -- if I might, M.
Chairman just for 2 minute, since Scnator Chambliss characterized
our Atmiy in a way that I don't agree with. It doesn't maner whether a
soldier is on active duty in the active component, in the Guard or the
Rescrve. There's one standard and we expect that our leadership and
our soldiers adhere to the same standards, and those are those Army
values, the soldiers creed and the things that we al} believe in.

So I disassociate with your remarks there that for some reason that
because this was a Reserve unit that there isn't a standard that's equal
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CHAMBLISS: General, my remarks were not directed toward this
unit being a Reserve unit. They just happen to be a Reserve unit.

But the fact of the matter is that the Taguba report says that this unit,
which is a Reserve unit, did not receive training during the
mobilization. And that was a fault in the system. And it's a fault
because they are a Reserve unit.

SCHOOMAKER: Sir, and we're going to look mnto that. We are
looking into it. And if that's true, we're going to correct it.
Nevertheless they have one standard.

WARNER: Thank you, gentlemen.

Senator Clinton?
CLINTON: Thank you, Mr. Chairman.

CLINTON: I think, Mr. Secretary, that you can discern from the
questions that there are still many issues that we need further
clarification on. I particularly look forward to the answer that you
will provide to Senator Reed's last question -- following up on his
line of questioning concerning the enabling of interrogation by
M.P.s, something which, based on Army regulations, was not to be
either done or condoned.

But, Mr. Secretary, in January 2002, when you publicly declared that
hundreds of people detained by U.S. and allied forces in Afghanistan
do not have any rights under the Geneva Convention, that was taken

as a signal.

And it is clear in looking through the number of investigations that
are currently ongoing, that it wasn't just this particular battalion but
others that did not receive appropriate training and information about
their responsibilities with respect to detention or the Geneva
Convention.

The atrocities that have been depicted in photographs were very
graphically, verbally, described in the Taguba report. It doesn't take a
lot of imagination to read those descriptions and have one's stormach
just turn in disgust.

The focus on the pictures being released is, with all due respect,
missing the point. The report was well known, and apparently
discussed on numerous occasions. And obviously, the release of the
pictures to the entire world was devastating.
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But the underlying conduct, and the failure of the command, both at
the site and further up the chain, to act with the appropriate quick
response, is really at the heart of what the most serious problems we
face here today are.

CLINTON: The information in the Taguba report links the atrocities
at Abn Ghraib to Camp Buka. In fact, some of the same people, some
of the same cornmand, some of the same M.P.s were involved
apparently.

And with respect to the recommendations at the end of General
Taguba's report, they call for establishing the conditions with the
resources and personnel required to prevent future occurrences of
detainee abuse.

I would appreciate, since we don't have time in this round of
questioning, to receive for the committee a report about exactly how
that is being handled. What changes have been made? Are the
Geneva Convention training going on now? Are the appropriate rules
being posted in both English and Arabic?

And certainly an explanation as to the adequacy of the punishment
that was meted out because, with respect to who was being punished
for what, there is a clear distinction -- at least as reported by General
Taguba -- between enlisted personnel and those up the command.

But I'm also concerned by a related matter. And let me just quickly
reference the case of Chaplain Yee, the Muslim Army chaplain from
Guantanamo Bay who was arrested and placed in solitary
confinement. Ultimately all of the charges were dropped after his
reputation was sullied.

CLINTON: It's obvious that the information about this particular
case came from government sources. It was pushed out and it was
widely disseminated.

So, Mr. Secretary, how is 1t that a case with no basis in fact gets such
widespread publicity, based on information from government
sources, while egregious conduct like that at the Abu Ghraib prison
is cloaked in & classified report, and is only made available when the
investigation is leaked to the press?

RUMSFELD: Well, Senator, first let me say, with respect to the
question that Senator Reed raised, I can't conceive of anyone looking
at the pictures and suggesting that anyone could have recommended,
condoned, permitted, encouraged, subtly, directly, in any way, that
those things take place.
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Second, the decision that was made by the president of the United
States that you referred to was announced. And in the announcement
it was said that the Al Qaida in Guantanamo that are captured in the

world, mostly in Afghanistan, would be treated consistent with the
Geneva Convention. That is a fact.

* You say the report was well known. I don't know how you know
that. All I know is when it made the public, when somebody took a
secret document out of prosecutorial channels and released it to the
press, I do not believe it was yet anywhere in the Pentagon.
Certainly, I had not been given it or seen it.

I quite agree with you. When you read the report, you do get an
impression, as you suggested, that there is something much worse
than what was in the press release, for example, in January or the
discussion in- March by the Central Comumand.

RUMSEFELD: But that was not something that had been moved past
the Central Command, to my knowledge. It may have been
somewhere in the Department of Defense, but certainly I had not
received a copy. It was still in those channels.

WARNER: Thank you very much, Senator.

Senator Pryor?

RUMSFELD: Mr. Chairman, I'm going have to remind you that we
do have to leave at 2:30. I apologize for that. Normally I'd stay, but

we're due in the House, and...

WARNER: That is my understanding, and we're within six minutes
of finishing at the 2:30 deadline.

RUMSFELD: Thank you.
WARNER: Thank you very much.
PRYOR: Mr. Chairman, thank you.

I notice that the majority leader came in. Would he like to say a few
words? I do not want to knock him out of sequence.

Thank you, Mr. Chairman.

You know, in Arkansas, Mr. Secretary, we have an expression that
says you cannot unring the bell. And at this point we know where we
find ourselves, and that is these photos -- and as you indicated, there
may be more to come, and even videos to come -- are now in the
public domain. And we all know that they will be used to undermine
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U.S. credibility for years to come and that they put our soldiers at
more jeopardy inside Iraq and other places today than they were just
a few days ago.

In fact, this morning, I must tell you, I had trouble explaining the
photographs and what's going on inside that prison with my 10- year-
old son. They are very, very hard to explain.

Mr. Secretary, let me say this, that there's been a pattern that [ have
1o bring to your attention from our perspective, and if I can just say
this. In the last seven days some of things, some of the revelations
that we've heard about Iraq, you know, first, for months and months
we've asked, "Do you need more troops inside Irag?"

PRYOR: And in the last few days, even though you've assured us
many, many times and many people at the Pentagon and the White
House have said "No"; we now have learned that you do.

Secondly, we've asked for weeks and weeks and weeks, maybe
months -- Senator Byrd could probably tell you more than I could
about that -- about whether you'll need a supplemental.

And originally, the answer was "No," at least not until very, very late
in the year. And now it appears that you do.

We've been surprised on those two oceasions, now we're surprised
today.

And, Mr. Secretary, I must tell you that we do not like these type of
surprises here in the Congress. And I don't want to sound glib in
asking this question, but let me ask: We know the photographs are
coming out, but do you anticipate anything else coming out in a
relation to this story that we need to know about today?

RUMSFELD: Well, I'm certain there will be, You've got six
investigations going on. You can be absolutely certain that these
investigations will discover things, as investigations do, and that
they'll elevate other individuals for prosecution and criminal

matters. And you can be certain that there's going to be more coming
out.

With respect to your other comments, I do need to answer this. I
mean, the commanders on the ground, from the beginning, asked for
and received all the troops they needed, all the troops they wanted,

~ all the troops they asked for they got them.

You're right. General Abizaid called up and said, "Look, the situation
in Iraq is difficult. I'd like to keep an extra 20,000 in this crossover
period and go from 115,000 1o 135,000."
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RUMSFELD: And we said, "Yes." And I went to the president and
the president said, “Yes." And the senior military adviser, General
Moyers, said he thought that was correct.

And you say you don't like surprises. My Lord, who Iikes
surprises? Nobody in the world Iikes surprises.

But the world's not perfect. Facts change on the ground. And when
facts change on the ground, commanders tell us. And when
commanders tell us, they get the troops they need.

Now, on the budget, you don't like surprises. Well, I don't, either, It
happens more troops are needed and more money's needed. And it
happens that it's a difficult thing for the military commanders to cash
flow, taking out of one account to sustain something that came up
that was not anticipated. And so the president said, "Fine."

He didn't want to ask a supplemental. General Myers and I went into
him and said, "We think we need one." We think that that's not a
good way to manage the Department of Defense by Jerking money

out of one account and sticking it in another account, trying to get

reprogramming authority by the Congress. And we said, "We believe
that it's the appropriate thing to do."

He didn't want to do it. He knew what he'd said but he said he'd do
it. Now, that's not a surprise, it's just a fact.

PRYOR: Mr. Chairman, thank you for your time.

WARNER: Thank you very much.

PRYOR: One last point of clarification, on your chart it says that
the..,

WARNER: Senator, I'm going to have to ask that you defer to your
colleague, Senator Dayton,

PRYOR: Will do. Thank you.
WARNER: Thank you.

DAYTON: Mr, Secretary were you aware, did you authorize General
Myers to call CBS to suppress their news report?

RUMSFELD: I don't have any idea if he discussed it with me. I don't
think he did.

DAYTON: Over the last two weeks, calling CBS to suppress the
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niews report?

RUMSFELD: "Suppress"” is not the right word at all.,

DAYTON: I'm sorry, sir, but ...

RUMSFELD: It's an inaccurate word.

DAYTON: General Myers, did you discuss it with the sceretary?

MYERS: This had been worked at lower levels with the secretary's
staff and my staff for some time.

DAYTON: That you would call CBS to suppress their news feport?

MYERS: I called CBS to ask them to delay the pictures showing on

CBS's "60 Minutes" because I thought it would result in direct
harm...

DAYTON: Mr. Secretary, is that standard procedure for the military

command of this country to try to suppress a news report at the
highest level?

MYERS: It didn't -- let me just -- Senator Dayton, this is a serious
allegation...

DAYTON: Sure is.

MYERS: ... and it's absolutely -- the context of your question, I
believe, is wrong.

DAYTON: I understand the context, General, you...
MYERS; Let me just...

DAYTON: ... told us the context earlier. I have very limited time,
sir.

(CROSSTALK)

MYERS: I want to take as much time as we need to straighten this
out.

This report -- the report was alrcady out there, the news was out
there about the abuse...

DAYTON: General, if the news had been out there and we had all
known about it...
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(CROSSTALK)

WARNER: Senator, [ ask that the witness be allowed to respond to
your question. They're very important questions.

General, would you proceed?
MYERS: Thank you, sir.
Thank you, Senator Dayton,

This was not to suppress anything. What I asked CBS News to do
was to delay the release of the pictures, given the current situation in
Iraq, which was as bad as it had been since major combat ended,

because I thought it bring direct harm to our troops; it would kill our
troops.

We talked about it, and [ said, "I know this report will eventually

come out. But this -- if you can delay it for some period of time - it
would be helpful."

DAYTON: What period of time is that?

MYERS: I did it based on talking to General Abjzaid and his worry
was like mine, and he convinced me that this was the right thing to
do. There was no - this report has been around since January. What
was new were the pictures, I asked for the pictures to be delayed.

DAYTON: Did you discuss delaying -- calling CBS to ask them to
delay their report, with the secretary of defense, or the vice president
or the president?

MYERS: Of course not.

DAYTON: None of those.

MYERS: Of course not.

DAYTON: I would just say, General -- and I agree with your
assessment of the consequences of this on our troops, and that's the
great tragedy of this, but attempts to suppress news reports, 1
withhold the quth from Congress and from the American people is
antithetical to democracy.

MYERS: You bet it is. And that's not what we were doing.

DAYTON: And whatever the intentions may be, sir, the result is
always the same. And it's, I think, terribly tragic that the president,

&udb&d 027074



0CT-18~20@4 17:52
&w&bPage &p of &P

&u&b&d

(4)3,6¥)3

who wants to expand democracy around the world, by actions of his
own administration is undermining that democracy in the United
States.

DAYTON: That's always the result when people try to control
information, delay it, manage it and suppress it, it has that result. It's
antithetical to a democracy.

RUMSFELD: May 1 speak a minute, Mr. Senator?

Throughout the history of this country, there have been instances
where military situations have existed that have led govemment to
talk to members of the media and make an editorial request of them
that they delay for some period disclosing some piece of information.
It is not against our history. It is not against our principles. It is not
suppression of the news. And it's a misunderstanding of the situation
to say it is.

DAYTON: It is against our principles. It's against our principles
when you come before 40 to 45 members of the Senate three hours

before that news report is going to occur and don't mention one word
about it, sir.

That is antithetical to democracy and the Constitution, which has the
Senate and the House as co-equal responsibility for this coumntry.

['want to just ask about the escalation of American forces, sir. You're
bringing in, in response 10 all of this -- and this is also

traportant. This is the future of this nation and the people who are
over there,

You're increasing the number of forces, the number of tanks over
there. How can this have anything to do but to escalate the level of
violence, the apposition of Iragis, intensify the hatred across the
Arab world to the United States, a