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MJ; Why would it take 2 weeks to put that person....

TC: Sir, out of an abundance of caution, just to make certain.
that I éan get through all the hoops and arrange everything in order.

MJ: And“ there’s a selparate issue he:re.

TC{ And sir, sorry, one other point. There is, within the
theater,Akﬁere is a trained psychiatrist who has some experience in
,; hés Qorked in prisons for some time that’s actually been—---
What’s his or her name?

Té: i(m sorry, don’t know the name, sir. I was Jjust given
this———-

MJ; If I tell you to provide him today, within one week he will
be fhére télking to Specialist Ambuhl and get this thing going?

, TC; Yes, sir, or the government would concede with the defense
request.,

MJ{ ér if T say, “If you don’t do it within a week, then you
give them Dr. — ”

TC: Yes, sir. We will have this individual identified. He may
o ) .

be on leave right noW, sir.

1

DC: Your Honor,iif the court’s incl#ned to rule overall in

.

favor of the defense, ‘I guess that’s not good enough for us. Sir,
we’ ve gOne}out and done the legwork, spoken with Dr. g,
identified him. And not that we’ve, again, there’s an
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attdrnei/client issue there, sir, but we’ve gone out and done the
legWorkgovér 8 weeks ago now. And so, for the government to say,
“Well; We’ll get to it maybe when this person isn’t on the leave and
it’s,conveﬁient with their schedule,” assuming, Your Honor, that this
person isn‘t a@%eédy conflicte¥ in some way by having talked to any
number_df people involved in this case. I mean, and that’s a greater
assumption_which I'm not sure the government has investigated,
whether this person has their own knowledge of the prison.

MJ Eut you would agree with me, Captain- thé state of
theilaw?is:the defense does not get to pidk their experts b& name.

DC{ That’s true, Your Honor.

'MJ: That that’s the default.
: éC{ That’s true, Your Honor.
| MJ; Once you’ve shown necessity.

DC: Yes, Your Honor.

MJ: But let me, and I don’t want to raise a side issue here,
because I 1§:hink MWt ré&ses practical concerns, is that‘,
“ you indicated to me in an 802 that you were PCSin‘g to
Virginié? |

DCf Yes, Your Honor.

-MJ{ Aﬁd as a matter of fact, you will not be re@urning to Iréq

except periodically to work on this case.
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DCf That’s correct, Your Honor.

MJ{ Well, practically speaking, since Specialist Ambuhl is
goinglbgck‘to back Iraqg in approximately a week.

DCf Yes, Your Honor.

_MJ:If Well, who’s going to be the--because 4NN docsn’ t
live iniIraq, so who is going to--you know, correct me if I'm wrong,
but_no:ﬁaliy, regardless whether it’s Dr. U9 or somebody:else, is
that if;this individual shows up to Irag and talks to your client,
whe:e’s'her defense counsel?

bc; Your Honor, we’ve discussed this with Specialist Ambuhl and
with Dr;!!i'lli Our plan at the time, if it’s relevant to the court,
I guess, Yéur Honor, is that Dr.- will fly into Kuwait
commercial . The TDS office at Camp Doha will-makéggure that he gets
on a'flighﬁ from a C-130 from Kuwait up to Baghdad where he}ll be met
by the ﬁegél NCO from the TDS office and Specialist Ambuhl,iand she
basicalyy will act as his escort and coordinate through the 16th MP
Brigade, which is what I would do, to go out to the prison.: He will
meet»Wi?h her, utilizing the TDS offices there in Baghdad ahd then
return to ﬁhe States. Your Honor, I’'ve spoken with him on fhe phone.
I'11 contiﬁue to do that. As soon as he’s approved, we have a CD-ROM

of the entire case file to get into the mail to him as soon as he’s

approved. ‘But it’s our position, and we’ve spoken to him, we don’t
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already%toﬁred the prison. We’ve already talked to Specialist
Amb@hl.f Hé can do that without us, Your Honor.

MJ% bid you say--maybe I misheard you, thaEbyour_q}ient is
going tq bé the escort for Dr. - under your theory?

bc; ﬁot the escort, Your Honor, but he has access to her there.
I'meaﬁ,;théy have office space to meet. They have a confidential
private;aréa in the TDS office space there. We don’t see iﬁ as him
needingitogmeet with her for weéks on end, Your Honor.

'MJ:;'- l\i/lajor—

: TCé Just to interject as aQPther option here, because it’s
relevang té this point. The other option that the government would
present,is?we have a number of forensically trained psychiatrists and
psychologists at Walter Reed who ﬁave agreed to consult with the
aécusedjby;VTC, being counseled, could accompany the psychologist at
Walter ﬁeea, speak to their client in a confidential manner:over VTC.
I just gre$ent that as an optioﬁ.

MJ What about sending Specialist Ambuhl to Walter Reéd?
TC: Sir, that is a possibility, although the current posture is
that the accused will remain in theater pending these offenses,

absent somé order----
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'MJ; But obviously, we’re sitting here, there’s an excéption to
that ruLe.

TC; ?es, sir, there are cértain exceptions to that ruie, they
would‘bg limited, and I think this would probably qualify, and we are
williﬁg;to:do that, Your Honor.

MJ:. Captain—, let’s revisit the findings portion of the
trial. . > |

DC: Yes, Your Honzf.

- MJ: I'm looking at your brief and I'm trying to figuré out--and
it may be just because I'm slow, of how this expertise can be
relevant té any findings issue that another trained psychologlst
slash ésychlatrlst couldn’t also do.

DC; Your Honor, I think given the court’s continuing dialogue
on this;iSSue, certainly a psychologist, any psychologist could
probably testify just és easily on that particular issue. for
judici'al? eéonomy, we would ask for Dr. <l for sentencing; anyway,
Your Hoﬁor, And so rather than have two experts, 1f we are
entitled----

MJ: And I don’t want you to just--and Captain —, I
understand} I mean, feel free to disagree, but I'm just trying to
figure'éut;... On findings, I'm trying to figure out how this guy is
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psychologist.

DC: Your Honor, if Specialist Ambuhl’s state of mind becomes an

issu-e'wiﬁth:the findings case, Dr. SR is in a unique p031tlon to
have hlS, ba81cally his experience and background, Your Honor, is
what we’d be drawing on as to why it’s him. Any other psychologist

can just come in and say, “Yeah, I talked to her, and here’s what it

o

was. But . w1th somebody who kind of understands the greater picture

he i

and ‘the 1mpacts and the effects, they re going to be able to better

say, and not that, “Is this normal?” is really an issue for the fact

finder, Your Honor, because it’s not. But Dr. ‘SR experlence and

education and background are what we’re relying on to make him an
expert..

MJ:. i’m not sure you answered my question.

DCr I probably didn’t, Your Honor.

' MJﬁ I m just saying is, is that on flndlngs, now agaln, you
keep comlng back to the way that some of these spec1flcatlons are
charged, because two of them appear to be apparently some type of
visual orime, as alleged. By that, I mean, is they’re alleging the
misconductfas the accused watching others commit misconduct. And

again, that’s a short version of what they are. But anyway) but
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there‘sfmeﬁtal responsibility and partial mental responsibiiity on

findings.
DC:.

MJ:

Yes, Your Honor.

And it strikes to the court that any trained psychiatrist

can proﬁidé that information.

nc:
MJﬁ
DC:
- MJe

DC:

f@ur Honor, the defense is not ready to concede that.

Has there been a mental responsibility board in this case?
No, there has not, Your Honor.

éo.... - | X

Your Honor, I guess because I see the mental

responsibility——the defense position with the mental responsibility

is not—%itfs the inaction, sir, that’s what we want to explain, why

there.is, and each of them, sir, did participate in a photograph.

MJQ
| DC#
MJ%
DC:
MJ%
DC:
MJ{

DC:

That_at least implies some acts.

Zes, sir, as charged, it does.

The reality may be something different.
fhe reality----

That’s factually specific.

Yes, Your Honor.

I'm just going by as charged.

Yes, sir.
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MJ

And similarly, and on the dereliction of duty charge,

arguably, it’s very broad, but I suspect--well, I don’t know, there

may or may not be actual acts encompassing that.

DC:

Well, we received a bill of particulars from the government

on that; Your Honor, and I think everything that’s alleged in the

billvéf;particulars is not reporting, failure to report, failure to

report,fand not being the dereliction, as charged.

MJ:
_DC;
:MJ{
'DC;

MJ;

TC:
'MJ;
1c:

MJf

TC:.

MJf

TCf

M3:

And is she a military policeman?

She is, Your Honor.

ﬁut the other two appear to be the inaction.
fes, Your Honor.

And those are offenses.

Yes, sir.

Qkay, I might add, that’s not before me.
fes, sir. It may be before you again.

Well, I’ve just observed the charges, 93 and a 134 offense,
Yes, sir.

Not as a 92 offense.

Yes, sir.

And as an aside, in the bill of particulars, for the 92

offense, does that include the same thing as in Charges III and IV?

TC:

I believe so.
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DC{
TC{

MJ;

government,

practic#l
particuiar
promiee& %
this prece

TC¥

MJ{

fCé

MJ:
not my eal
type of.te

:§C{

MJ:

DC

‘MJ{
without;so

- DC:

and we’ll

MJ:

Yes, it does, Your Honor.
But it’s not exclusive, but it does include them;

But that issue is not before me at this time, so.;.. But
I'm concerned, and both sides, I'm concerned with two
issues here. One is that if I deny the motion for this
‘person and I tell the government to do what you’ve already
ou’re going to do, I have concerns about how expeditious

es has been.

Yes, sir, that’s a valid concern.

?hat’s my concern to YOu.

?es, sir.

And for defense, I have real concerns, this‘is your call,
1. I have real concerns for this type of——developlng this
stlmony with no defense counsel with the accused

I understand, Your Honor.

Now I'm not telling you how to break eggs.

I understand, Your Honor.

But I have concerns about practically how you do ﬁhis
mebody being there.

?our Honor, the defense understands the court’s cencerns
revisit that issue.
Okay.
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TC# Sir, we can address the court’s concern about the pace of
the aSsisténce. Again, I think a déadline and then contingent upon
the;deaéliﬁe, the appointment of what the defense has asked for would
be apprépriate, that if we don’t provide this expert by X déy, then
the couft v;rould order the appointment of Dr. (R

MJf For now, based on the record before me and the evidence
preseptéd,;is I’m not going to direct that Dr. Wil become a member
of the défeéénse team. But Major - given your generous. offer, if
by 1 Seﬁtember, identify an individual by name with qualifications,
provide that to the defense. And defense, this person will be part
of the defénse team. And then defense, you decide whether or not
this.ﬁeﬁsoé is acceptable or not. Understand what we'’re taiking
about;hére;is what I consider a threshold inquiry. &And I'm not
excludiﬁg Dr. W orcver. I'm simply saying based on what’s
before ﬁe ﬁow, it appears to be pretty speculative whether he’s a
neceésé:y Qitness. And I think quite frankly, there is no Showing
thaﬁ he{s necessary for any type of merits with what I have before
me. . |

ﬁow, if this psychologist or psychologist that the
government - gives you identifies issues, then obviously, you may need

somebody more experienced in a prison environment. And so what I'm
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saying #s,%I’m perfectly willing to revisit the situation ubon a
greater;shéwing of necessity, but I just don’t see it at this point.
But Major _ we’re talking about one week from today.

TCﬁ %es, sir. | V

MJ{ Ey name and within, once the defense says, “That’é okay,”
by one week, that individual, absent extraordinary circumstances,
will peﬁsoﬁally meet with Specialist Ambuhl.

: TC{ fes, sir.

Mjﬁ And if necessary, for Specialist Ambuhl to go to Walter
Reed. Is the person out of Wélter Reed?

TC{ fes, sir.

Mg fou can take the mountain to Mohammad, whichever Way you
want tofdo{it.

TC; Yes, sir.

MJ: But this, “She has to stay in theater,” doesn’t cut it.

- TCt fes, sir.

Mjf And I expect this all to be resolved within 2 weeks, if
ndt,'I’m not going to issue a contingent order at this point, but
within 2 wééks, if there is any problem, let me know by email and
I'11l gnswef you by email of what we’ll do, assuming that’s éccéptable
to both%siées.

TC: Understood, sir.

o 002566



10

11

12

13

14

15

16

17

18

19

20

21

22

:DCﬂ ?es, sir.

MJ: éo you understand where we’re at here, Captain -

DC# fes, sir.

MJﬁ For now.

Dcf &es, sir.

FMJ: i’m denying your request for this specific expertvbecause
the ééﬁft finds you’ve failed to establish sufficient necessity of
why thié person is required at this point in time, based on the
evidencé pfesented to me here. But since the government, since you
will-ﬁaie éCcess to a psychiatrist, psychologist....

TC; Yes, sir.

MJ; If the facts change or the government doesn’t get this
persoﬂ_Witﬁin a period of time we talked about, if either of those
factsdécur{ we wili revisit this issue. And after this pefson does
his e&éluation, if you wish to revisit the issue, I'm certainly
willingito:reconsider based on the circumstances of the casé.

Any questions about where we’re at with this issue?

TCi No, Your Honor.

DC: No, Your Honor.

MJ{ Next motion. I have Appellate Exhibit VI, motion‘to compel
discovery. . Government, do you have a written response?

ATC: We do not, Your Honor.
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MJf Let’s review some of the bidding here. We discussed in the
802 thefe appear to be three outstanding 1nvest1gatlons,ﬂﬁlthough
apparently we have only two now?

ATC: That’s correct, Your Honor.

MJ:? And that deals with thewSSij R investigation, the

—'1nvestlgatlon, and what’s called the -lnvestlgatlon°

ATC That s correct, Your Honor.

MJ:5 And apparently, the 4 NENNNGNE investigation has been
releasea because it was on TV yesterday.

ATQ: fhat is correct, Your Honor.

'MJf éo you’re going to provide a copy of that to the defense.

.ATC: Yes, Your Honor.

MJ ¢ And thé"- and Yl investigation?

'ATd: i do not believe either one of those has been reléased yet,
but‘they’li be provided due to the court’s ruling in their Companion
cases by n@ later than 10 September.

MJﬂ And then the last issue, well, not necessarily-the last
discovery issue, but the other outstanding discovery issue deals with
the:claSsified server in the prison is being looked at one page at a
time by ‘one CID agent?

ATC: That’s correct, Your Honor. The governmént has already

made.phOne:calls regarding that situation.
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MJ% Qkay, but when can you get that information?
_ ATé: ?ased upon the court’s ruling in the companion cases....
MJ; ﬁot based on what I say, what are the people doing it
saying?; |
ATé: ﬁell, I expressed the concerns of the court to people.

They did th give me a deadline in.return to say, “We’ll have it done

&

-

by X'daﬁe.? I told them what dates the judge‘said to have it done
by. |

MJ: What did they say, okay, what did they say X date is? Or
is that'an;unknown? |

ATQ: That’s an unknown, sir.

MJ; ihey say, “It will be done by X date.”

ATC: Well, what I was told when I talked to the individuals
doing tﬁisflO days ago, is if it’s just himvdoing it, it wiil be
Decembeﬁ oﬁ this year.

7 MJ; ékay.

ATC: if he gets additional people, he believes that can be
accomplished in a much quicker time span.

MJ: And your follow up calls?

.ATC: What I did was I told them what the judge had ruled and
they $aid,f“All right, we’ll get going on it.5 They didn’'t say, “All

right, that changes the----
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MJ; Qkay, well, the drop dead date on that is 1 December.

AT@: Right. |

MJ; ékay, but understanding that on or about the 21st. of
October,: bécause we're going to have the next hearing in this case
and othér éases on or about that time, is I want a status evaluation
of this; And I've said this in other cases, but since each_case is
differeﬁt,:you understand this and make sure they understand this,
that if%this comes into another, “We’ll get to it when we gét to it,”
then I’ﬁ seriously going to consider dismissing this case until the
governméntfcompletes its investigation. Okay?

‘ATC: fes, Your Honor. |
MTs éaptain— rather than going through page by page,
what doﬂ’t.you have that you think you’re entitled to?

DC{ Your Honor, what is not mentioned in there but was
somethiﬁg that I believe the coﬁrt had mentioned in a companion case
was fﬁé;inﬁernal CID investigation of the actions of its owﬁ agents
with regara to this investigation.

MJ: Do you know anything about that, government?

: ATQ: Well, it’s not the CIﬁ’s actions in-regards to this
investigation, it’s alleged abuse by CID agents at Abu Ghraib.

MJ; Okay, so this is another variation of the theme, it started

with looking at the MPs with General Taguba.
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: ATd: éorfect.
MJ: And then General Fay starts looking at the MI folks.
ATd: ihat’s correct.
i MJﬁ énd now we've decided to have somebody else look ét the CID
folks. | - |
o ATQ: There were certain allegations that specific CID égents had
done spécific acts out ﬁhere. -
- MJ: ékay, so this is more of a focused criminal‘invesfigation.
: Afd: fhat's correct, Your Honor.
: MJ; And when did this investigation start, on or abouﬁ?

ATé: from what we understand, it’s been completed. I just do
notihavé a%copy. I sent email correspondence to the CID agént to the
officé ﬁhaﬁ ran the investigation, which 1is in Tikrit, Iraéﬂ I’'ve
ﬁot'réC§ivéd a response yet from that. I will renew my request
through;thém, but then I will also ask CID higher headquarters to
provide ‘a éopy.

MJ:T_ ¢aptain— I understand that you have to irequest
tﬁese'tﬁings.

ATd: ﬁight.

- MJx ihey are to provide that not later than 10 September.

ATC: Okay.

75
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MJ£ And I don’t care what form it’s iﬁ. When you tell me the
investi&ation is complete, because all we’re talking about is
croséin§ T’s and dotting I’'s and making things look pretty.

ATd: ihat's correct, Your Honor.

MJ; énd then vetting it up for——therefs no security
classifécatioh issue, is there?

ATC: No, Your Honor, and it’s not a question of vetting or not
vettiﬁgé it’s just, I haven’g been provided with it.

'MJ{ ékay, 10 September.

ATé: ?es, Your Honor.

| MJ{ And when I tell you these dates, Captain GUNJEEER I cxpect
you, iféyog don’t get it, I was about to say “when you don’t get it,”
but thaﬁ wéuld be an unfair comment, if you don’t get it, I{expect
yqu:toiﬁet}me know énd we’ll go from there. |

ch Yes, Your Honor.

MJé What else?

'DCf ?our Honor, specifically, it may assist the court in
lookingiatienclosure number 5 to the defense motion. Your ﬁonor, not
only has the defense not received those----

MJ; Let me....

DCﬁ Yes, Your Honor.

MJ: Trial counsel, do you have a copy of this document?
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ATé: If the.enclosure we’re talking about is the request for
deciass#fi@ation for ICRC. | |

MJ£ é6 June 2004.

ATd: That’s correct, I do have that.

MJQ Do you have the documents referenced in hére?

: ATé: &e have already provided at least one  of these dobuments.
The govérnﬁent’s position on these is, the ICRC is a privaté
organiz#tién that the defense can go and request these documents from
themseléesf

| MJ; Let me ask you this, well, let’s go through these;one at a
time. 6ne}alpha would appear to be not an ICRC document. Am I
right?

ATC: That is correct, Your Honor.

MJ: ﬁas that been provided to the defense?

ATé: it has not.

MJ# And why not? And again, this document talks about
declassﬁfigation. I'm going to ignore that issue temporari}y,
becauée%thét’s different than access to documents. Does this
documeng e%ist?

ATQ: i’m unaware if it does or not. To be honest, since the
accusedés case has been following along three other co—accused’s
cases and it was just arraigned, I have not necessarily worked on the
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specifié discovery request in this particular case. So, I do not
know if%th%s particular document exists or not.
: ﬁJ{ ékay, how about one bravo?
: ATé:_i’m not sure if that exists yet, either.
MJf But none of these have been--one Charlie?
lATé: ¥’m not sure if that exists yet or not.
MJ{ Any of these--none of these look like to me like iCRC
docﬁmenfs.:
ATC: That’s correct, those three are not.
MJ: So I didn’t understand your original comment abou£ ICRC.
ATQ; i was mistaken. I thought we were talking about--there’s
alsd a req@est out there for the ICRC reports themselves, ahd that’s
been gijenéto——you’re right, I was mistaken.
_ MJ:E And Captain'- you seem to know, what’s your source
of ghésé décuments’ existence? |
DC: i believe that the legal clerk or the former legal clerk
for the'l6£h MP Brigade does have copies of them, Your Honoi. But
becapseithéy are classified, they could not be distributed.; They
just3doﬁ’£:have théem, Your Honor.
MJf But you have a clearance, right?
DC# Ii do, Your Honor, however, the request for declassification

comes into play for two accounts, one, we’d like to utilize those
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docﬁmenfs Qith witnesses and in talking to witnesses. We believe
that théy ﬁay provide a basis of knowledge. The second basis, Your
Honor, is that because she is pénding charges, Specialist Ambuhl, her
securitj clearance has been revoked and she is not able to ;eview any
secret docﬁments. |

_MJ{ Well, I suspect it’s really been suspended.

_DC{ It has been suspended, Your Honor.

EMJ{ But you’ve had an opportunity to review these documents.

DC; i have, Your Honor, briefly, Your Honor. I do have the
opportuﬁitf to go look at them when the 16th MP Brigade legal office
canvfind them.

MJ# So what I’'m hearing both sides tell me, at least Captain

-—knows where these documents are and has looked at them.
Captain —.---

ATC: That’s more than whatvI’ve done.

MJf But the real issue here is whether they should bé
decLaSséd.{ Is there any--does the government have any response to
whetherfthéy intend to declassify these documents?

ATC: We’ll put them in for a declassification review, four

Honor. ﬂAtfthis point, since I haven’t seen them, read themf———
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: MJ{ éut you have to understand, this document is realiy not a
disdovéry document, is what you’re asking for. You’re asking for
them to be ‘declassified to prepare.

: ATQ: Right, so it’s not a discovery issue as much as a
declassifiéation issue, yes, sir.

o Mj; And let me, and I really hate to ask this, is how long does
a declassiéication process take?

ATC: éepending on the priority of what’s being asked tb be
declaSsifiéd, £hé issue that we have in this case is, a vast majority
of doéuments need to go through a declassification review, beginning
with ﬁhé 6,000 pages of the General Taguba report, followed by
variousidoéuments that are in our joint intelligence note there at
Camp Vidto%y, and to include, obviously, these three memorandums. So
what we elevate are, these are priority documents, will determine how
soon we%can have it turned around. If the defense is saying, “These
arefthree ﬁriority documents for us,” then we’ll put them aﬁ the top
of the Iisé. Otherwise, they’re going to go into the mix of a lot of
declassifigation.

DC: Your Honor, they can certainly go into the mix. They’re
not smoking gun-type documents. However, we would ask the bourt to

note_thdt We did put our request in on the 26th of June.
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' MJ Now, I understand Capfain SR, ou and Major JEEEN
are :juggfliﬁg all these balls. Captain (Ul is the only one who’s
asked tﬁatlthese.be declassified?

_ ATé: That’s correct, Your Honor.

MJ; Put it at the top of the list. There’s only threé‘
documenfs.g It doesn’t strike to be--and it would it be faii to say
that soﬁe 6f these documents were classified just out of habit, or
happene& to be put on a classified server and became classiiied, as
oppéséd;toiany type of scrutiny?

‘ATC: That’s correct. I believe----

MJ ihese appear to be internal legal memorandums.

‘ ATC: Well, what I believe the posture, from what has bgen
expiainéd to me of the U.S. government towards ICRC, because this is
a-réqueét from ICRC, is they provide confidential reports tb the U.S.
goverﬁméntiand they like to receive that same confidentiality back.
So I befieYe that-—---

' MJ{ Gonfidential would be a need to know basis.

ATC: Right.

MJ{ Which doesn’t require....

ATC: There’s a lot of inaccuracies when it comes to thé
clagsificaﬁion process. |

MJ; ﬁut these at the top and get them to the....
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j ATd: Yes, Your Honor. . . e

| MJ# But you’Ve had copies——you’vewhad a chance to see them,
Ca'pt:ain-' so you still can prepare your case. You just
wanted éo ask other people about them. |

: DC{ Yes, Your Honor. Your Honor, this may be a good segue.
Thefe age ﬁwo additional documents that we’ve asked to be
deciassified, and those are contained in enclosure 7; Your Honor,
which ié the 1 July request for evidence from CID, and that would be
at iteméla;

MJ¥ Government, what’s the position--well, let’s break this up.
Ca'pt;aj:.n- what do you mean by the four memoranda included in
this piéceéof evidence?

DC{ Your Honor, I don’'t believe that the--I didn’t want to
specify?itfmore because I didn’t know how the government iséabout
what’s.élaésified and what’s not. My understanding is that if I say
what théy ére————

‘MJ; What piece of evidencé are you talking about?

DC{ The item number that’s listed there, Your Honor, that’s the
CID casé file evidence.

MJQ 6kay, I got it. Do we know what we’re talking abbut here?

ATQ: I personally have not gone back to review that piece of
evideﬁcé.
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DC% I can give the court general information, sir.

' MJ£ No, I suspect both sides can figure out what this;is.

AT@: Right, but:as I stand here, the government has no issue in
puttinggit.ig for dgclassification.

MJ% And this logbook?

AT@: éur position on that is, it is available at the BiAP CID
office;iand they’re asking for a copy of it. They can sendgdown
their 2% Délta and copylit.

MJ¥ How many pages is this logbook?

j ATd: it's many, I mean, it’s a logbook.

MJ? What’s a.logbook?

DC; Your Honor, the logbook is of different movement transfers
of prisdneis from different parts of Tier 1A and Tier 1B, a logbook
of mediqal;treatment that certain prisoners may have received on or
aboutEWithéthe datés and the people that treated them. Your Honor,
if I caﬁ add to that, with regard to most of the rest of that memo,
the defénsé has not received the evidence, and I guess we cbuld deal
with thé eiectronic items separately. With regard to the hard copies
of doéﬁﬁenés, as I represented to the government on previous
occasioﬁs,fCID will not allow us to look at these documents without
the following conditions: that the evidence custodian be there with

the-evidenée, which is located at one spot in Baghdad; that the
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actual éasé agent be there, who is located up at Abu'Ghraib; It
can’t bé aﬁy agent, it must be the case agent. That the trial
coudseléor;a representative of the government be there; and;that
Specialist;Ambuhl and one of her attorneys be there. So thﬁse are
their‘réquirements, sir, which is why we’ve asked, as noted.in there
for jﬁdicial economy, just to give us copies.
ihe other issue, Your Honor, is that Specialist Ambuhl was
entitled té go last week. CID would not let her copy anything. So
sﬁegpdtéaside the items she wanted copied. CID or a goVernment
representatlve copied one set for Specialist Ambuhl and a copy for
themselﬁes; Your Honor, and that doesn’t give the defense equal
access wheé the government is--and certainly, they have access to
thoée-documents, too, but were making an exact copy of what
Spec1allst Ambuhl has copled does not help the defense, Your Honor.
At this p01nt we’re asking the court to order that we have this
stuff on CD-ROM so we can look at it at our leisure without' the
watchfu; eye of the government.
ATd: four Honor, I have no----
: MJf firsthand knowledge of this----
ATC: Right, I have no idea.
'MJ; Let me ask you this. Would it surprise you that CID would

act in such a way? N
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ATC: éID is always reluctant with all their pieces of evidence.
From wﬁdt i understand, that their requirements are that a case
ageﬁt, dot}necesearily the case agent be there, and the evidence
custodién.i

MJ But Captain G lect’s deal in the real world. You
say tﬁey can just send over one of their legal clerks to do all the
copying,; aﬁd S0 Specialist- knocks on the CID door, “I'v’m here
from TDS. iI want to copy all of these documents. Can you show me
where.tﬁey;are, and where’s your copy machine?” And they’re going to
say wﬁet? ;“Sure, come on in.”

ATC: Well, they’1ll probably have the evidence custodiah there
for'obviou% reasons. I mean, the destruction of evidence,
pqtentiél.é.there’s a lot of--I mean, it’s not an unreasonable
requeet;to%have your evidence custodian be with semeone who' s going
throuéhithe evidence in a case file.

‘MJ# ieah, but I understand what you’re saying, and I’m not
saying it isn’t unnecessary and unreasonable, but it’s kind of like
they waﬂt it both ways. They want to make it as difficult as
possible_fer somebody else to copy it, but they don’t want to copy it
themselVes;

ATé: fes, Your Honor. I mean, it’s not an unsubstantial amount

of stuff they’re asking for.
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MJ{ boeS'that mean it’s a substantial amount?

ATé: fes, it is.

MJ% @kay, what you’re saying to me, trial counsel, is that thev
defense; 1gnor1ng the scanning issue temporarily, you’re saylng
there 5 no problem with copylng this stuff, now we'’re just talklng
about who $ going to turn on the machlne and do it.

ATC: Right, it’s a manpower issue. But at the same time, the
governmentgdoesn’t believe we have to do every little thing for the
defense: either. |

MJ; No, you don’t, you don’t, but you’re going to have to do
this. | |

ATd: Whatever the judge wants us to do, that’s what wefre going
to do; o :

MJI: I'm just saying is, I understand there are concerns in--and
I'l1 take judicial notice of personal dealings with CID, but what
Captvain;—represented doesn’t strike to me as out of the norm.

'ATé: fhat’s correct. |
' MJ¥ énd so just tell them to do it.
>ATC: ékay.

MJ; They want to make sure they know exactly everythihg the

defenSe?is;getting, then they do it. And if they want to copy each

thing the defense individually copies, which causes a little concern,

86 - 002582



10

11

12

13

14

15

16

17

18

19

20

21

22

alsd, tﬁenjthey just copy everyfhing and give a copy to the;defense.
And oﬁcé one copy is made, government...how many pages in this
logbooké

ATé: We’re talking several thousand pages of stuff.

DCi éir, the logbooks are.only, there’s about three——énd I
don’t-h%vefa copy of that, I think there’s three or four logbooks
with may bé 30 to 50 pages each in the book.

MJ{ ékay, based on that representation, you’re talking about
less thgn 200 pages.

' ﬁCé i am, Your Honor.

| MJ; Well, then what I want you to do is you specify to the
governmént;exactly which logbooks you’re talking about, because you
appear to be talking about two different sets. He's talking about a
libfary; yéu’re talking about a short----

DCf Your Honor, I want the ones that are identified ih that
memo asgthé item. That’s how CID has them marked is by evidence
number.i

AT@: ékay, we’ll go by evidence number.

-MJ: ?eah, okay, well, she’s saying it’s less than 200 pages.

ATC: Okay.

MJ Are these logs classified?

:ATC: No, Your Honor.
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MJ% I'm not going to order the government to scan documents.
They previde them to you in either a hard copy or other kind of copy.

DC; fes, Your Honor.

-ATQ: i can short circuit the whole discussion about the----

MJ% Electronic stuff?

ATé: It’11 happen, I just...once again.

bCf ?our Honor, I guess with regard to the electronicéitems,
those'age items that we don’t even have access to because they’re at
the USAQIL;lab. And it may assist both the government and the
defense 1f the court would order a deadline as to when those need to
be prodqced, because USACIL, it’s my understanding that they don’t
prieritize[things unless there is a date, Your Honor.

MJ; We’re talking about items 1 Echo through 1 M.

» ATQ: That‘s correct, Your Honor.

MJQ is Captain N correct, that these are sittiﬁg at
USACIL'forZOne of their....

ATd: éhe is correct that they’re sitting at USACIL andzUSACIL
usuallyidoesn’t act without a court date, yes, Your Honor.

MJ: What do they do?

ATC: USACIL?

MJQ ?eah.

ATC: In which department?

o8 B0z 5@/12
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' MJ% Well, I'm just saying, is you apparently sent theee things
to them to be copled, correct?

ATC No, those were sent to them to go through each one of these
things.i So they take the thumb drive, they go through each’ document.
They run their computer program that, you know, deleted items, all
that.

MJf ékay, let’s do the short version, 10 September they are
either ﬁroauced or tell me why they’re not doing their job. Is this
etidenoe Iisuspect that is more government evidence than it is
defenee;evidence?

E DCf i believe there may be exculpatory evidence on the entire
hard dtivee, Your Honor. What CID did when they first did their
analysie——%—

MJf Which hard drive are we talking about here?

' DC:; We re talking about Corporal_hard drive.: We're
talklng about Sergeant— thumb drive. We're talking about
CD-ROMs that were seized from other co-accused. And the CID’s case
file only includes what CID thought was important, Your Honor,.and'we
think tbere may be some exculpatory information on those hatd drives.

‘ MJ: ékay, but it would seem to also put--most of it would

appear to be either irrelevant or inculpable or a chunk of it could
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be——bﬁt;of?course, you don’t know because you don’t know what’s on

it.

DCé ¥es, sir.

_ MJ{ éot it. Okay. I mean, if they want to do it——no; we don’t
need togbeét this horse. You understand where we’re at, Caﬁtain

ATC: i understand, Your Honor.

- DC: fouf Honor, addipionally—f—f
: MJ{ étill on that enclosure?

DC: No, Your Honor, done with that enclosure. Your Honor,
additioﬁaliy, in a pr;or hearing for one of the co-accused in this
case, -the éourt had addressed the issue of the AARs from CID that
will not bé released without a court order.

| MJ{ Okay, that’s easy. Give them copies of the AARs.: CID is
to COpyfthém and provide them to the defense.
_ ATC: fes, Your Honor.
, MJ{ ﬁext?

DC{ Yes, Your Honor. With regard to enclosure 4, whiph is a 17
June diécoVery request, it’s a very minute subparagraph, Your Honorf
so the cou%t doesn’t necessarily have to lock at the Subparégraph,
but what iﬁ asks for are the government contracts with CACI and Titan
aﬁd othér organizations where civilian contractors did

920
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intérfogations. Those contracts have not yet been provided; Your
Honor.‘}
MJ{ Trial counsel, what’s the government’s position oh the
contracﬁs?é
:ATC: i’ve already started the process of tracking those down.
Thej’re:cléssified contracts, and that’s been one of the problems of
gettiﬁg{thém. I believe that we have them now, and now it’s going to
be a dedla$sification issue once again. Now obviously, Captain
—aﬁd Mr .S both have security clearances, so ii’s a
matﬁer_éf éutting it on a CD and passing the information albng to
the——f-f
MJ: ﬁow, it’s my understanding is the classified documents in
this éage are to be maintained in two pléces, Baghdad and Washington
D.C.
ATC: ihat’s correct.

' MJf At this point, you foresee it to be relatiyely shbrt in
time ﬁo'pr@vide that, at least in a classified form to the ﬁefense.
ATC: That's correct, Your Honor. [Pause.] My 27 Delté has

informed mé that when we went and asked for the contracts, in
particufar@ for the linguists that the defense has requested, instead
of ha&iﬁg éne overarching contract, they have contracts witﬁ each of

the linguiéts, so we’re talking about hundreds of linguists here. If
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they caﬁ idehtify exactly who they’re asking for, othérwise; we're
just goingfto have a lot of information.

MJ; ﬁell, let me back up, because you indicated Titan
Corporaiioﬁ, CACI, and SOS are the primary--are we talking about
linguisfs ér interrogators?

| ﬁcii $oth, Your Honor, civilians that worked there at the time.
My Qndefst%nding was that the U.S. government had overriding
contracfs Qith these corporations that is going to tell them what
their eépegtatioﬁs are, and that’s~---

' MJi Qkay, so we’re talking about at this point is theébig
con?racﬁs,fand then subcontracted individual linguists, that’s a
diffefeﬁt issue.

ATd: 3ight, correct.

; ﬁCi Yes, Your Honor.

' ATC: And as far as linguists or interrogators, CACI prbvides
interfogatérs. Titan and SOS provide analysts and interpreiers.

MJ: Then apparently, since I have a motion which I ha&en’t
gotten'ﬁo §et, there must be some type of contract for each of those
three eﬁti?ies, since---- |

ATC: That’s correct, they are contracted with the Unitéd States
government .

MJ: And those are in U.S. government hands, obviously.

92
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ATé: ées, in Baghdad, yes, sir.
MJ; Erovide the overall contracts. If you need to explore that
furt:hér',? Céptain-,- separate issue, we'll get there.é
; DC{ ?our Honor, again, I guess just to put on the record, we
would réquést the samé names and general counsel contact information

that the government has agreed to provide to the other co-accused in

‘this caSe.; And we certainly would narrow it down at a reasonable

basis.oﬁceéwe were provided with that information, as well.
MJ; bo you have a copy of those third party motions?i
,ATd: i do. [Pause.] My apologies, Your Honor, I don’f have the
one.for;CAél with me this morning. I have the protective o;der for
Titén;‘;

MJ# i’ll just note for the record that Titan Corporation, SOS
Internaﬁio@al Limited and CACI have requested that subpoena? be
quashédi iou don’t have the CACI one?

| ATé: ﬁot with me, Your Honor. I can provide it to the court
later. -

MJ{ We’ll add that as Appéllate Exhibit IX, the Titanibrief as
Appellaﬁe ﬁxhibit VII, and the SOS brief will be VIII, and We’ll add
CACI. You;ve seen these documents, Captain NN

DCﬁ ;es, Your Honor.
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" ATC:
order?

M

rﬁling ;n
DC#
3
shouldbﬁe
céses?
DC: -
s
:AT?:

" MJ:

Are you including the Titan brief, suggested protéctive

ﬁo, because I’'m not going to sign it.

énd‘ Captain JJR vou' re familiar with the court’s
the companion cases on this issue?

fes, Your Honor.

Eo you have anything to add or request why this i%sue

handled any different in this case as it did in the other

No, Your Honor.
Government, similar question.
No, Your Honor.

Based on the representations of counsel and the briefs

filed'by the third parties, the court directs that the government

provide names of the personnel involved during the relevant

timeframe, ‘which is August through....

“ATC:

MJ:

August through December.

August through December of employees of these companies

that worked at Abu Ghraib.

ATC:

MJ::

Yes, Your Honor.

And once you provide the names, the defense is free to make

contact with them through the general counsel of the respective
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companies.f And would it be fair to say that the general counsel
point'eﬁ centact would be the person who signed the brief?;

ATQ: fhat’s correct, Your Honor.

MJ€ And you have copies of all the briefs, right?

'DC{ ées, Your Honor.

MJ% énd like I said, we’ll add the CACI brief as Appeilate
Exhibitzlx;
Any other discovery?

: DC% ées, Your Honor. There are--it's the defense’s
undersﬁending that there were interrogation plans maintaineﬁ by
either'MI er MP personnel at Abu. Those interrogation plane
basicalfy &ere a file folder for each detainee that talked about what
was’reqeired for each detainee regarding sleep management, food
managementé exercise, those types of things, Your Honor.

: MJ¥ Were these kept as separate--where were these kept?

'DC{ fhey were kept at Abu( Your Honor, and defense has
requested ﬁroduction or access to them from the government,zand we've
not beeﬁ p%ovided access to them. We’ve listed in the 17-Jhne
discovefy #equest a list of detainees with their detainee number,
Your Hoﬁor; and we would limit that request to those individuals.

'ATQ: éart of this issue is tied to the CID SIPR net, because
thatfe Qhe%e this stuff resides.
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' MJE it’s been reduced to electronic copies, you said?
ATd: That’s correct.
MJ:%- I think Captain SR scems to imply to me tha_ft it was a
hard COQy. Captain - you believe it was a---- |
DC; I believe it was a hard copy, Your Honor, but that may have
been 6nithé SIPR net, as well.
ATC: i haven’t seen any hard copies. I do know it’s oh the SIPR
net. : |
MJ: For all these people? You know what she’s talking about?
ATC: fes.

- MJ: ?ou believe those notes were eventually put in aﬁ

electronicéform and then on the SIPR net?

ATC: That’s correct.

MJf éo when you provide the SIPR net information, it should
have ali tﬁis in it.

_ATC: And any other interrogation plans that might be hard
copies, CID did seize all of the MP files from Abu Ghraib. Now, as
accurate as those are and as completed as those are, and those have
been at;thé BIAP CID office. ©Now some of these have been a&ailéble
to the defénSe. There is a CD-ROM that’s been available both in
Baghdad'and in Washington D.C. with some of these interrogation plans

and reports, and those have been available since the first week of
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July.-_ﬁndfl made that known that I was bringing the classified
Tagubé ﬁepért and a CD filied with things that I had received from
our intelligence node.

MJé ﬁave you had an opportunity to review all this stuff that
he’s tafkiég about?

bCé i will concur with co-counsel, Your Honor, my
underStanding————

MJ¥ Well; he’s really not your co-counsel.

: DC I’m sorry, I meant with Mr. Wik Your Honor.
: MJ% éh, okay.

DC i’ll check with Mr.- who’s in Washington D.C., but I
know fh%t éhere were hard copies at the prison, because that’s the
day-to-dayifiles that they used. So an interrogation plan might have
come dd&n én the SIPR, someone might have gotten it, but théy
cerﬁainly Qeren’t running to the SIPR to input their informétion
every timeia detainee, you know.....

S MJ: But what Captain «Sj SNy tclling me is some o%f this
informaﬁioﬁ is on an electronic format that you have already been
provided aécess to.

bC{ ?es, sir.
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MJ: Some of it is on electronic format that you’ve not been
provided aécess to that deals with the classified computer issue.
Some Qf;itgmay be in the CID report investigation, which they have.

ATq: éight, in the evidence room, boxes of files.

| DC{ éir, we can reserve this is§ue, and readdress it with the
court»létef on. |

:MJ: ?es, I mean, really wé’re get;}ng into so much voluminous
mate-riéli hére, Captair-jiEN,. you may have stuff that yoéu don’t
knoﬁ yod h;ve or at least have access to.

DCJ ékay, sir.

MJ; ?ou understand what she’s talking about.

‘ATé: ?es.

MJ; if there’s a problem where the government says, “It’s
sitting?heée,” and you go there and you can’t find it. I mean,
they’refnot going to have to hand you every individual document.

‘DC¥ Yes, sir.

MJ: énd you understand that.

DC; ées, sir, absolutely.

MJ; i’m not implying that‘that’s what you’re asking fpr. But
if YOu'ﬁadé efforts to secure or review the documents and ybu can’t .Q
find it; tﬁen I'm sure the trial counsel will provide ample
assistaﬂce; And also, I don’t expect, and just .convey this, is that
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it was telated to earlier about CID’s sometimes approach to, these

thingé,

let’s have reasonable rules here. The defense counSel shows

up and asks to see something, I don’t think it’s unreasonable for a

case agent?to sit there. But if there’s all these other rules, the

trial cdunael being there or anything else, it seems to me to be

unneceseary.
ATd: i agree, I don’t think the trial counsel needs toibe there.
MJ ér a particular agent.
ATC: ihat’s correct.
' MJ; énd they don’t have to drop everything----
' ATé: As long as the evidence custodian is there.
MJ¥ i understand. And I'm not saying 1f the defense counsel

knocks on the door that the CID drops everything to do what they do,

but they make an arrangement or an appointment to go look at

evidence, I expect CID to act professionally and cooperate.

ATC:

MJE

ATC:

DC:

fes, sir.
Not that they haven’t, but just not....
Yes, sir.

Sir, speaking of evidence that we’ve tried to get‘a hold of

from CID aﬁd that we are seeking government assistance on, this also,

I apoloQize, was referenced in the 1 July memo that we’d‘gohe over

earliér:ingparagraph 2. There seems to be what is a missing hard
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drive{ ENo& certainly, I understand if the government doesn’t have
somethiﬁg,éthey can’t give it to us. It’s the defense’s
understénding that the hard drive, the hard drive from the office '
comp.ui':_ér;-_ of Captain VilJjM vho is the 372d MP companéy
commandér,éhe had his hard drive laptop that he used for official

business. ‘He and Sergeant Frederick used that laptop computer at

Abu. Th;ereée was testimony under .oath from Captain “Jie at an Article
32 hear#ngéthat CID came, took his hard drive, and never gof it back.
And off;thé top of my head I don’t know, but I think he did identify
an agenf b§ name, Your Honor. I don’t want to represént to the court
which on;e 1t was. But Captain- remembers that a CID agent came

and took tﬁat hard drive. Well, there’s absolutely no record of that

13

14

15

16

17

18

19

20

21

22

séizureforithat piece of evidence in CID records.
MJ: ﬁid you ask the agent?
VDCf We did, Your Honor, aﬁd they said they----
| MJ; What’s he say?
DC{ ée said he doesn’t know what we’re talking about. And I
guess-wé’ré asking the government...maybe an unusual----
| MJ: i’m not sure where we .go here, Captain U, because
you say ;Caé)tain S s-ys that, “Agent SEEER---- .
DC: g, yes, sir.

MJ: —---took my hard drive and left.”
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DC; -Yes, sir.

:MJQ And didn’t give him a receipt.

DC{ ﬁo, sir.

MJ{ And didn’t fill out a, to your knowledge, a chain of
custodyédoéument or anything like that.

, DC# ¢orrect, sir.

MJ:-i_ And Agent X says, “I don’t know what Captain"—'is
talking;abéut, I have no such thing.”

DC# ¢orrect, Your Honor.

MJ§ ékay, and now where d9 we go next?

DC{ ?our Honor, I guess I don’t know, and I’'d like thé
govérﬁmentéto make additional inquiries. ‘I am very clearly a defense
attorﬁei, four HOnBr, aﬁd I very often get the reaction of, “I don’t
know whét ?ou’re talking about.”

MJ%. érovide the name of the agent to the government.

DC; Yes, sir.

MJ: And government, check with the agent and see what he says.
Also, more;than just check with him, it would strike to me in this
case isith%t a lot of computer hard drives have been seized.

| ATC: That’s correct, Your Honor.

MJ: And any reason to believe that Captain Nl is
misremembefing that they took his hard drive?
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ATC: I have not personally looked into this issue, so I have
idea.

MJ: Just follow it down and provide an answer back to:the

no

defense;byfa date of September. By 10 September, just let her know

where yqu’fe at.
ATC: Okay.
MJ:Z ]éut Captain Yl vou give them the name.
: DC{ ?es, sir, we'"ll do thét.
' MJ% énd then‘it seems to me is, I'm not sure we can dp much
mdré thén éhat.

DC¥ Yes, Your Honor. Your Honor, the last thing is Just th
had,filéd ﬁhe discovery requestron 17 June. It is rather lengthy
understandfthe government’s constraints with time. At thisgpoint
wduLd_aék ﬁhat you set a date for the government to respond to th

in writing;rather than go over every subparagraph and sub-

at I

1

PR

at

subparagraph. That would probably be the best for judicial economy,

sir,vsincefthey have not yet responded in writing, and therg are
cerﬁain:nuﬁber of very detailed requests about Article 15 records
counselinggrecords, offshoot investigations, those kinds of thing
Your Hoﬁoré ‘

:ATd: The government realizes the discovery responsibilities
under the gules and will respond accordingly, Your Honor.

102
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MJ¥ The simplest way to do this is to provide a paragraph by
paragraﬁh fesponse. '
_ATQ: Right, and that’s our intention to do that.
'MJQ Already provided, doesn’t exist, go look here for it, we’ll
get it ﬁy this date.
-ATC: fes, Your Honor.
: MJﬁ érovide that response by 10 September.
ATC: All right.
MJ¥ Earlier is better than later.
: DC; May I have one moment, Your Honor?
MJ:: éure. Captain NNy .ou gave me the Graner f:copy of
tﬁe'brief._
ATC: dh, did I? I apologize. 1I’11 get the correct copy of the
CACI:brief; Your Honor. .
DC{ ﬁothing further from the defense, Your Honor.
MJ{ Trial counsel, do you have anything further?
ATC: No, Your Honor.
iMJg As we discussed in the 802, is that I intend to héve the
next‘hedriﬁg in this case on or about 21 October, 22 October in
Béghdadﬂ And as I stated yesterday, is absent a change of venue, all
furthér;pr0ceedings in this case will be conducted in Baghdad.
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At that time, defense, you indicated at the 802 that you’d
be prépéred to litigate a command influence motion?

: DC; ?es, Your Honor, that’s correct.

’MJ{ Which would appear to be a significant motion thai also
could'chanée the entire posture of the case. Also, at that time--any
other mQtiOns?

‘Dcﬁ ?our Honor, werintend gﬁ file an Article 13 motioh to be
litigétéd at that time. And we may also file a motion for -
unréasoqabie multiplication of charges, Your Honor.

MJ% Okay, your suspense for filing motions is 14 October, and
undérstandé right now, the current schedule for this is the:Frederick
trial'oﬁ ZQ'and 21 October, and the 39(a)s in Graner, Davis;and this
caée}:WQich probably each one will take a whole day subsequént to
this.. So i’m using on or about dates. But if you need any: out of
theater?wiénesses for the motions, that request should be ih no later
than 1 Qctéber. Obviously if something comes up and you neéd later--
bu>t you ‘;unlderstand, Captain -ithe difficulty in get:ting them
here.. |

' DC:: ?es, Your Honor.

MJ{ Also, if you don’t know where somebody is, assume: they're
out of theater. So provide your tentative witness list, it’'s not

writtenfin‘stone, not later than 1 October for the motions so the
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government;has ample time to make sure they’re there. 1If it turns
out that somebody falls out, tell them that and just take them off
the llSt |
'DC; Your Honor, is it sufficient for the court, with regard to
that, that ‘the entire motion perhaps not be filed until the 14th, but
that we;say for the motion, “For Article 13, I need these people?”
MJr ?es, that’s fine.
ey ékay.
: MJr ﬁow, give the court a synopsis of what these peopie will
say. |
DC: Yes, sir, absolutely.
, MJf And if there’s an issue, it’s not sufficient enough or
whateter 1t is, government, we can handle that probably by email.
But again,Ewe’re talking motions here. So, I don’t want to say it’s

a loose 'standard, but it’s not the same standard when it’s production

forﬁtrial.; Anything else?
ZTC¥ ﬁo, Your Honor.
bC: No, Your Honor.

MJ: ihe court’s in recess.

[The seesion recessed at 0926, 25 August 2004.]

[END OF PAGE.]
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UNITED STATES
MOTION TO DISMISS
\2

Megan M. AMBUHL

SPC, U.S. Army .

Headquarters & Headquarters Company
16™ Military Police Brigade (Airborne)
III Corps, Victory Base, Iraq -

APO AE 09342

22 July 2004

N’ N’ N’ N’ N N N N N’ N

COMES NOW the accused, SPC Megan M. Ambuhl, by and through counsel, to move
the Court to dismiss the charges and specifications preferred on 13 July 2004 for failure to
comply with'Rule for Courts-Martial (R.C.M.) 405(a).

A. RELIEF SOUGHT

The defense respectfully requests that the defense Motion to Dismiss be granted and that
the Court dismiss with prejudice all charges and specifications that were preferred against SPC
Ambuhl on 13 July 2004.

B. BURDEN OF PROOF & STANDARD OF PROOF

The defense, as the moving party, bears the burden of this motion by a preponderance of
the evidence. R.C.M. 905(c).

C. FACTS

On 20 March 2004, CPT NN o1 o ferred charges against SPC Megan M.
Ambuhl for violations of the Uniform Code of Military Justice (UCMI). The charges and
specifications alleged the following UCMIJ violations: Article 81 (conspiracy to commit
maltreatment), Article 92 (dereliction of duty), Article 93 (maltreatment), and Article 134
- (indecent acts). '

On 1 and 3 May 2004, an Investigating Officer (I0) conducted an Article 32 hearing
concerning the 20 March 2004 charges and specifications. On 9 May 2004, the 1O issued his
findings and recommendations. The 10 recommended that Charges I and II be referred to a
General Court-Martial. The IO further recommended that Charges III and IV, effectively, be
dismissed. The IO did not recommend that any additional charges or specifications be preferred
against the accused. The government did not request that any uncharged misconduct be
investigated. ’

From 9 May 2004 through 12 July 2004, there was no government activity on SPC
Ambuhl’s case. On 13 July 2004, CPT SN 1 <ferred additional charges against SPC
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United States v. SPC Megan ir.. sfnbuhl
Motion to Dismiss

Ambuhl. The following violations were alleged: Article 81 (conspiracy to commit
maltreatment); and Article 93 (x2) (maltreatment).

There was no Article 32 hearing to investigate these additional charges and

specifications. SPC Ambuhl did not waive her right to an investigation regarding these charges

and specifications.

On 21 July 2004, MG Thomas Metz, Commander, III Corps, referred the 20 March 2004

and the 13 July 2004 charges and specifications to a General Court-Martial,
D. LAw
The defense relies on the following authorities in support of its motion:

Article 32, UCMJ

R.C.M. 405

R.C.M. 905

R.C.M. 906

United States v. Bender, 32 M.J. 1002 (N.M.C.M.R. 1991)
United States v. Miro, 22 M.J. 509 (A.F.C.M.R. 1986)
United States v. Castleman, 11 M.J. 562 (A.F.C.M.R. 1981)
United States v. Louder, 7 M.J. 548 (A.F.C.M.R. 1978)
United States v. Donaldson, 49 C.M.R. 542 (C.M.A. 1975)
United States v. Dozier, 38 C.M.R. 507 (A.B.R. 1967)
United States v. Cunningham, 30 C.M.R. 402 (C.ML.A. 1961)
United States v. Mickel, 26 C.M.R. 104 (C.M.A. 1958)
United States v. Nichols, 23 C.M.R. 343 (C.M.A. 1957)
United States v. McMahan, 21 CM.R. 31 (C.M.A. 1956)
United States v. Schuller, 17 C.M.R. 101 (C.M.A. 1954)
United States v. Westergren, 14 C.M.R. 560 (A.F.B.R. 1953)

E. EVIDENCE & WITNESSES

The defense requests argument on this Motion to Dismiss. The defense requests
consideration of the following documents:

a. Charge Sheet, dated 20 March 2004

b. Charge Sheet, dated 13 July 2004

c. Article 32 Report (including DD Form 457, Enclosures #1 - #3, the I0’s
Memorandum for Record, dated 8 May 2004, and the summarized transcript)

The defense requests government production of the Staff Judge Advocate’s Pretrial
Advice prepared in accordance with R.C.M. 406 for consideration by the Court.
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United States v. SPC Megan M. Ambuhl
Motion to Dismiss

The defense requests government production of the following witnesses for this motion:

MG Thomas Metz, Commander, III Corps
crT SIP Commander, HHC, 16™ MP Brigade

The defense may call SPC Megan M. Ambuhl for the limited purpose of litigating this
motion.
i F. ARGUMENT -

1. Violation of R.C.M. 405

The accused is entitled to a thorough and impartial Article 32 pretrial investigation. It is
well established that, “no charge or specification may be referred to a general court-martial for
trial until a thorough and impartial investigation . . . has been made in substantial compliance
with [R.C.M. 405].” R.C.M. 405(a). An Article 32 investigation is not a mere formality; rather,
it is an integral part of the court-martial proceedings. See United States v. Nichols, 23 C.M.R.
343, 348 (C.M.A. 1957). Further, Article 32 proceedings are quasi-judicial and protect
important rights of the accused, including the ability “to gain a soundly conceived
recommendation concerning their disposition.” United States v. Cunningham, 30 C.M.R. 402,
404 (C.M.A. 1961).

Under certain circumstances, uncharged misconduct may be investigated at an Article 32
hearing prior to the preferral of additional charges. Article 32(d), UCMJ. However, the subject
matter of the uncharged misconduct must specifically be investigated by the IO. Further, Article
32(d) requires that the accused be informed of the nature of each uncharged offense investigated.
The proper procedure to follow “when evidence of additional offenses arises during an
investigation is to recommend to the appointing authority that additional charges be preferred
and referred for investigation while investigation is still in progress.” United States v. Bender,
32 M.J. 1002, 1003 (N.M.C.M.R. 1991) (rejecting the government’s “odd notion” that
“additional charges may be preferred at the conclusion of an Article 32 investigation and referred
for trial . . . if only there is, in retrospect, sufficient evidence in the report of investigation to
warrant them”).

This required step was not done. The IO never informed SPC Ambuhl that he would be
investigating any uncharged misconduct or any additional charges. Tellingly, the 10 did not
recommend any additional charges; rather, he found that the government failed to present
sufficient evidence on two of the four charges.

The three additional specifications preferred on 13 July 2004, on their face, appear
factually similar to allegations in the original charges preferred on 20 March 2004. Simply
because the charges share the same factual predicate, does not relieve the government of its
responsibility to insure that the additional specifications are investigated at an Article 32 hearing.
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United States v. SPC Megan ir.. Ambuhl
Motion to Dismiss

a. Additional Charge I and its Specification

The Article 32 hearing conducted on 1 and 3 May 2004, did not sufficiently investigate
Additional Charge I, in violation of R.C.M. 405(a).}

At the Article 32 hearing, the IO investigated one specification of maltreatment in
violation of Article 93, UCMJ. The elements of maltreatment are: (1) that a certain person was
subject to the orders of the accused; and (2) that the accused was cruel toward, or oppressed, or
maltreated that person. If convicted of a violation of Article 93 at a general court-martial, SPC
Ambuhl faces up to 12 months of confinement.

On 13 July 2004, the government preferred the additional charge of conspiracy to commit
maltreatment in violation of Article 81, UCMIJ. The factual basis for this charge appears to be
the same basis as that of¥riginal Charge III. The elements of conspiracy are: (1) that the
accused entered into an agreement with one or more persons to commit an offense under the
code; and (2) that, while the agreement continued to exist, and while the accused remained a part
to the agreement, the accused or at least one of the co-conspirators performed an overt act for the
purpose of bringing about the object of the conspiracy. If convicted of this violation of Article
81 at a general court-martial, SPC Ambuhl faces up to an additional 12 months of confinement.

Well-settled is the legal concept that, “[a] conspiracy to commit an offense is a separate
and distinct offense from the offense which is the object of the conspiracy.” Article 81, para:
¢(8). Both a conspiracy and the underlying object of the conspiracy may be charged. Each is
treated as a separate offense and must be charged, tried and punished of its own merits. See id.

In the present case, neither of the elements of the charged conspiracy were presented to or
evaluated by the Article 32 I0. The government now expects to hold SPC Ambuhl accountable
for this offense and intends to subject her to possible punishment of an additional 12 months of
confinement for a charge that never was properly investigated. -

! Additional Charge I and original Charge III appear to allege the same factual basis. The charges are as follows:

Original Charge III & its Specification, Additional Charge I & its Specification,

20 March 2004 13 July 2004
CHARGE III: ARTICLE 93, UCMIJ CHARGE I: ARTICLE 81, UCMIJ
In that SPC Ambuh! at or near Baghdad Central In that SPC Ambuhl did, at or near Baghdad Central
Correctional Facility, Abu Ghraib, Iraq, on or about 8 Correctional Facility, Abu Ghraib, Iraq, on or about 8
November 2003, did maltreat several Iraqi detainees, November 2003 conspire with Staff Sergeant
persons subject to her orders, by watching naked orporal Specialist

detainees in a pyramid of human bodies. d Private First Class

others to commit an offense under the
Uniform Code of Military Justice, to wit: maltreatment
of subordinates, and in order to effect the object of the
conspiracy, the said Corporal id place naked
detainees in a human pyramid. .
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The defense recognizes that the recommendation of an Article 32 IO is not binding.
However, in the present case, the IO’s recommendation should be considered when evaluating
the basis of this Motion. The IO recommended, “I do not believe that the evidence presented
shows reasonable grounds exist to believe that the accused committed this offense.” The 10
further recommended that the government provide additional evidence as to original Charge III.
Despite this recommendation the government used the flawed foundation of Charge III as the
basis for Additional Charge 1.

b. Additional Charge 11, Specification 1

The Article 32 hearing conducted on 1 and 3 May 2004, did not sufficiently investigate
Additional Charge II, Specification 1, in violation of R.C.M. 405(a).2

At the Article 32 hearing, the 10 investigated one specification of indecent acts with
another in violation of Article 134, UCMJ. The elements of this offense are: (1) that the accused
committed a certain wrongful act with a certain person; (2) that the act was indecent; and (3)
that, under the circumstances, the conduct of the accused was to the prejudice of good order and
discipline in the armed forces or was of a nature to bring discredit upon the armed forces. If
convicted of a violation of this offense at a general court-martial, SPC Ambuhl faces up to 5
years of confinement.

On 13 July 2004, the government preferred an additional charge of maltreatment in
violation of Article 93, UCMIJ. The factual predicate for this charge appears to be the same as
that of original Charge IV and its specification. The elements of maltreatment are: (1) that a
certain person was subject to the orders of the accused; and (2) that the accused was ‘cruel '

2 Specification1 of additional Charge II and original Charge IV appear to allege the same factual basis. The charges
are as follows: '

Original Charge IV & its Specification, Additional Charge II, Specification 1,
20 March 2004 13 July 2004
CHARGE IV: ARTICLE 134, UCMJ CHARGE II: ARTICLE 93, UCMJ
In that SPC Ambuhl did, at or near Baghdad Central SPEC 1: In that SPC Ambuhl at or near Baghdad

Correctional Facility, Abu Ghraib, Iraq, on or about 8 Central Correctional Facility, Abu Ghraib, Iraq, on or
November 2003, wrongfully commit an indecent act about 8 November 2003, did maltreat several Iraqi
with Iraqgi detainees, Staff Sergeant detainees, persons subject to her orders, by watching

Corporal q Specialist naked detainees being forced to masturbate in front of
-and Private First Class ;

* other-detaffees and soidiers. . o
observing a group of detainees masturbating, or » o B
attempting to masturbate, while they were located in a ¥ ’
public corridor of the Baghdad Central Correctional
Facility, with other soldiers who photographed or

watched the detainees’ actions. v v
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toward, or oppressed, or maltreated that person. If convicted of a violation of Article 93 at a
general court-martial, SPC Ambuhl faces up to an additional 12 months of confinement.

In the present case, neither of the elements of the newly charged maltreatment were
presented to or evaluated by the Article 32 I0. The government now expects to hold SPC
Ambuhl subject to an additional 12 months of confinement for a charge that was never
investigated. ’ 3 j

As highlighted with regard to the first set of charges, the IO recommended, “I do not
believe that the evidence presented shows reasonable grounds exist to believe that the accused
committed this offense,” regarding original Charge IV. The IO further recommended that the
government prov1de additional evidence as to original Charge IV, a charge that shares the same
factual basis as Additional Charge II, Specification 1.

¢. Additional Charge II, Specification 2

The Article 32 hearing conducted on 1 and 3 May 2004, did not sufficiently investigate
Additional Charge II, Specification 2, in violation of R.C.M. 405(a).?

At the Article 32 hearing, the IO investigated one specification of conspiracy to commit
maltreatment in violation of Article 81, UCMI. The elements of conspiracy are: (1) that the
accused entered into an agreement with one or more persons to commit an offense under the
code; and (2) that, while the agreement continued to exist, and while the accused remained a part
to the agreement, the accused or at least one of the co-conspirators performed an overt act for the
purpose of bringing about the object of the conspiracy. If convicted of this violation of Article
81 at a general court-martial, SPC Ambuhl faces up to 12 months of confinement.

3 Specification 2 of additional Charge II and original Charge I appear to allege the same factual basis. The charges
are as follows:

Original Charge I & its Specification, Additional Charge II, Specification 2,
20 March 2004 13 July 2004
CHARGE I: ARTICLE 81, UCMJ CHARGE II: ARTICLE 93, UCMJ
In that SPC Ambuhl did, at or near Baghdad Central SPEC 2: In that SPC Ambubhl at or near Baghdad
Correctional Facility, Abu Ghraib, Iraq, on or about 23 Central Correctional Facility, Abu Ghraib, Iraq, on or

October 2003 conspire with Staff Sergeant ‘ about 23 October 2003, did maltreat several Iraqi
oral

ergeant Co detainees, persons subject to her orders, by participating
S

pecialist pecialist in a photograph with PFC
and Private First Class PFC d\olding a naked detainee by a leash

b commit an offense under the Uniform Code wrapped around said detainee’s neck and by watching
of Military Justice, to wit: maltreatment of subordinates, | PFC —old anaked detainee by a
and in order to effect the object of the conspiracy the leash wrapped around said detainee’s neck.

said Specialist Ambuhl did participate in a photograph s
with PFC d_ivho tied a leash around
| the neck of a detainee and led the detainee down the
corridor with the leash around his neck.
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On 13 July 2004, the government preferred an additional charge of maltreatment in
violation of Article 93, UCMJ. The factual basis for this charge appears to be the same basis as
that of original Charge I and its specification. The elements of maltreatment are: (1) thata
certain person was subject to the orders of the accused; and (2) that the accused was cruel
toward, or oppressed, or maltreated that person. If convicted of a violation of Article 93 at a
general court-martial, SPC Ambuhl faces up to an additional 12 months of confinement.

At trial, in order for an accused to be found guilty of a violation of Article 81 the
government bears the burden of proof for the conspiracy and that the alleged agreement included
every element of the underlying offense. In the present case, the government did not advocate at
the time of the Article 32 hearing for an additional charge to encompass the underlying offense
of the conspiracy. The IO did not recommend the additional charge of maltreatment, the
underlying offense of the conspiracy. SPC Ambuhl is entitled to an Article 32 investigation
regarding this additional Article 93 charge. See United States v. Donaldson, 49 C.M.R. 542, 543
(C.M.A. 1975) (finding that an accused is entitled to enforcement of his pretrial rights without
regard to whether such enforcement will benefit him at trial); Bender, 32 M.J. at 1003
(prohibiting post-32 addition of charges simply because the government finds sufficient
evidence, in hindsight, to warrant the charges).

2. Appropriate Remedy

If an accused is improperly denied a substantial pretrial right, such as a thorough and
impartial pretrial investigation, reversal is required, upon timely complaint, regardless of whether
accused suffers specific prejudice. See United States v. Miro, 22 M.J. 509, 511 (A.F.C.M.R.
1986); United States v. Castleman, 11 M.J. 562, 566 (A.F.C.M.R. 1981); see also Donaldson, 49
C.M.R. at 543; United States v. Mickel, 26 C.M.R. 104, 107 (C.M.A. 1958) (finding “if an
accused is deprived of a substantial pretrial right on timely objection, he is entitled to judicial
enforcement of his right, without regard to whether such enforcement will benefit him at the
trial”). _

Among the rights to which an accused is entitled at an Article 32 investigation are the following:
the right to cross-examine witnesses, have witnesses produced, have evidence (to include
documents) within the control of military authorities produced, and to present anything in
defense, extenuation or mitigation. R.C.M. 405(£)(1)-(12). This Court may grant appropriate
relief if there is a failure to comply with R.C.M. 405. R.C.M. 906(b)(3).

Failure to comply substantially with the requirements of Article 32, which failure
prejudices the accused, may result in delay in disposition of the case or disapproval of the
proceedings. The discussion to R.C.M. 405(a) provides for further investigation if charges are
changed to allege a more serious offense than any of those investigated at the Article 32 hearing.
See also United States v. Dozier, 38 C.M.R. 507, 508 (A.B.R. 1967) (providing for a new Atticle
32 hearing when there has been “a substantial change alleging a different offense” even though
there was no additional evidence to be offered”). If convicted at a general court-martial, SPC
Ambuhl faces an additional three years of confinement. This increase in the maximum .
punishment is analogous to the allegation of a more serious offense referenced in the discussion
to R.C.M. 405(a). Further investigation is required if there is an essentially different offense.
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While both of these legal “gates” are triggered in this case, further investigation is not the -
appropriate remedy.

The appropriate relief in this case for the government’s violation of R.C.M. 405 is
dismissal of the additional charges and specifications. See Donaldson, 49 C.M.R. at 543
(granting discretion to the trial court to set aside findings and dismiss the charges when there was
a R.C.M. 405 violation). Failure to provide appropriate relief, while not depriving the court-
martial of jurisdiction, may require the reversal of a conviction. See generally United States v.
McMahan, 21 C.M.R. 31 (C.M.A. 1956); United States v. Schuller, 17 C.M.R. 101 (C.M.A.
1954).

In United States v. Louder, the Article 32 IO recommended withdrawal of a certain
specification because it charged a violation of a lawful order that was not punitive in nature. 7
M.J. 548, 549 (A.F.C.M.R. 1978). Rather than withdraw the specification, the convening
authority amended the specification at referral to allege a violation of an entirely different lawful
order. See id. The trial judge failed to grant the accused a new 32 or any alternate appropriate
relief. See id. at 550. The appellate court found that the trial judge erred. As a remedy the court
set aside the findings of guilt at the trial level and dismissed the amended specification. See id.;
see also United States v. Westergren, 14 C.M.R. 560, 577 (A.F.B.R. 1953) (finding that failure to
comply substantially with 10 U.S.C. § 832 may be grounds for reversal).

It is the government’s obligation to comply with R.C.M. 405. Any failure to meet this
obligation should not prejudice the accused. The Court should not chose as a remedy to reopen
the Article 32 hearing since this remedy causes prejudice to SPC Ambuhl. Thus, the only
appropriate remedy for the Court is dismissal.

If the Court orders the Article 32 hearing to be reopened, SPC Ambuhl will suffer
prejudice. First and foremost is the additional delay that SPC Ambuhl’s case will undergo if
there are supplemental Article 32 proceedings. Even with expedient efforts by the government,
coordination must be made for civilian defense counsel to attend the proceeding in Iraq.
Requests for witness and evidence production must be addressed. Findings and
recommendations must be issued and the case must then be forwarded through the chain-of-
command for recommendations. This anticipated delay will cause significant prejudice to SPC
Ambuhl who has been awaiting disposition of the original charges since 20 March 2004.

There was over two months of inactivity in SPC Ambuhl’s case. See Donaldson, 49
C.M.R. at 543 (the additional charges were preferred two months after the conclusion of the
investigation for the original charges). The Article 32 IO issued his findings and
recommendations on 9 May 2004. During that two-month period the government easily could
have preferred additional charges and even conducted an Article 32 investigation. The choice
belonged to the government. The government chose “eleventh hour” preferral of charges, just
one week before referral.

The additional charges rely on the same factual predicate as the original charges. As
such, the government knew as early as 20 March 2004 that SPC Ambuhl might face additional
charges. The government had six weeks between the original preferral and the start of the
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Article 32 hearing in which to prefer additional charges. The government chose not to do so.
Further, the government did not advocate the additional preferral of charges at the Article 32
hearing, instead choosing the stated “eleventh hour” preferral of the additional charges.

SPC Ambuhl has been awaiting action on her case since 9 May 2004. To force the
soldier to endure additional delay because of the government’s error would be an abuse of
discretion. Ultimately, the most significant prejudice to SPC Ambuhl is to force her to stand trial
for three additional specifications, that carry and an additional 3 years of confinement if she is
convicted. Due process requires a remedy that does penalize or prejudice the soldier — the only
such remedy is dismissal.

G. CONCLUSION
Dismissal with prejudice of the 13 July 2004 charges and specifications is the only
appropriate remedy under the specific circumstances of this case. The defense respectfully

requests that this Court grant the defense’s Motion to Dismiss.

RESPECTFULLY SUBMITTED:
t

CPT,JA
Trial Defense Counsel

CERTIFICATE OF SERVICE

I certify that this defense Motion to Dismiss was served on the government via e-mail to

S ) c112in . hq .c5 . army. mil and JSNINN ) vcmain.hq.c5.army.mil and

on and on the military judge via e-mail on 22 July 2004.

CPT,JA
Trial Defense Counsel
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- Article 32 Transcript
U.S. v Ambuh!
The Article 32 Proceedings were called to order at 1002 hours, 1 May 2004, at Victory
Base, Iraq. - :

PERSONS PRESENT

, Investigating Officer
Government Counsel

, Assistant Government Counsel
Civilian Defense Counsel
Military Defense Counsel

SPC Megan M. Ambubhl, Accused
SFChRecorder
PERSONS ABSENT

None

The Government Counsel stated that sometime today, he would like for all parties
to review each packet to ensure all contents were the same. :

The Defense Counsel conducted a voire dire of the Investigating Officer, and
- made no objection to the Investigating Officer being detailed to the hearing.

Government Counsel stated that all parties understand that due to witness
location and different ways testimony would be given, the proceedings may not
run as normal.

The Investigating officer stated that this was a formal investigation and that he had been
detailed as the Article 32 Investigating Officer by order of Colonel
Commander, 16 Military Police Brigade (Airborne).

The investigating officer informed the accused that his sole function as the Article 32
investigating officer was to determine thoroughly and impartially all of the relevant facts
of the case, to weigh and evaluate those facts, and to determine the truth of the matters
stated in the charges.

He further stated that he would also consider the form of the charges and the type of
disposition that should be made in the case concerning the charges that have been
preferred against the accused. He stated that he would impartially evaluate and weigh
all the evidence, examine all available witnesses, and give the accused and counsel full
opportunity to cross-examine any available witness.
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The Investigating Officer advised the accused of her right to counsel.

The Accused stated the she would be represented by Mr._

The Investigating Officer instructed Mr. {JjijjJ#to fill out items on DD Form 457,
Investigating Officer’'s Report.

The Defense Counsel waived the reading of the charges.

The Investlgatlng Officer I‘IOtlfled the accused of her rights during the Article 32
Investlgatlon

The accused‘ stated that she understood her rights.

The Investigating Officer stated that the following witnesses would be present:

CW2 IMIR, CJTF-7

SGM 418" MP Det, (CLD)
CPT 72d MP CO

1SG ¥2d MP CO

SFC , 372d MP CO

Telephonic testimony: -

SGT RS, A CO, 302d MI BN, Germany
SAMIEERS, CID

PFC_ HHC, 16" MP BDE(ABN) (REAR), Fort Bragg, NC

‘The following exhibits were presented by the Government Counsel and admitted
-into evidence as follows:

Prosecution Exhibit 1: Sworn Statements of SPC

Prosecution Exhibit 2: Sworn Statements of SGT=

Prosecution Exhibit 3: Sworn Statements of SPC

Prosecution Exhibit 4A — 4R: 18 photos; with objection; Defense Counsel
objected to photos not pertaining to SPC Ambuhl.

The Assistant Government Counsel stated that the witnesses from the 372d MP
CO, located at LSA Anaconda would probably not be here due to convoy
difficulty.

The Government Counsel made an Opening Statement.

The Defense Counsel reserved his Opening Statement.
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SFC — 372d Military Police Company, was called as a witness,
sworn, and testified in substance as follows:

The witness was informed of, and invoked his rights under Article 31, UCMJ, and
was excused. '

CPT“ 372d Military Police Company, was called as a witness,
sworn, and testified in substance as follows:

The witness was informed of, and invoked his rights under Article 31, UCMJ, and
was excused.

1SG AN 372d Military Police Company, was called as a witness,
sworn, and testified in substance as follows:

The witness was informed of, and invoked his rights under Article 31, UCMJ, and
was excused. '

SGT~ A CO, 302d MI BN, Germany, was called as a
witness, sworn, and testified te ephonically in substance as follows:
QUESTIONS BY THE DEFENSE COUNSEL (CPT A,

| was deployed to Abu Ghraib Prison Iraq at the end of September 2003 until

February 2004; | left when my Battalion redeployed. | was the Systems Administrator
and Trojan Spirit Operator for what was called the ICE Intelligence Center for the
Interrogators. | was assigned to a MI Bn from Camp Victory, and worked with the
interrogators that worked at Abu Ghraib. | worked in the center where the interrogators
prepared their reports and collected data and kept information.

The Ml personnel had to interact with MPs in order to do their interrogations. The MPs
would provide security, or be told by individual interrogators from Ml to alter diets or
sleep of detainees. The Interrogation teams were usually made up of a civilian
interrogator or interpreter. They would give direction to the MPs.

| may know SPC Ambuhl, but | don't recognize the name right now.

I do not know how Tier 1A and 1B is set up. | visited it once, and | was told that the real
bad guys were there in individual cells.

I actually sat in on one interrogation with SPC 4, an interrogator from Victory
Base. | was to interrogate a General, and | provided security.

To help with the interrogations, MP guards would play loud music, alter detainees’ diets
when feeding MRE's and taking out certain items. They would alter detainees’ sleep,
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use dogs to intimidate, pour water over them and put them in the back of HMMWVS and
drive around. f

Physical Training that was authorized would be push-ups, overhead arm clap,
instruction like from a Drill Sergeant to a Recruit.

I have not seen photos of abuse at Abu. My Chain of Command has not asked me if |
have seen any photos, nor have they told me to delete photos from hard drives. | have
only heard of incidents from interrogators.

I'heard of the incident involving SPCoillll®| was told that he was too aggressive, and
was relieved. | do not know of any UCMJ action. He was placed in a more analytical
role at the ICE. SPC SNV as also relieved because she had a detainee stripped
naked and made him walk back to his cell naked in the view of all the other prisoners.
This happened in November or December 2003. ‘

My Bde Cdr, moved into the ICE; he was a LTC, and seemed pretty involved with
everything that went on until he was replaced by a MAJJJIg

| would say that Mi was in control of prison operations. The OPTEMPO was high. |
was the system administrator, and there were many requests for new accounts to be
added fo the network. More and more personnel and prisoners would arrive.

| would say that there was pressure for the interrogators to produce info from the
detainees. It was an overwhelming amount of detainees in the facility. There was no
deadline to get detainees out of interrogations.

| recall my statement to CID when | talked of a conversation with SPC T | vas
sitting at the DFAC and heard him and his peers talking about what the MPs did to the
detainees. Things like beating them up and using them as practice dummies and
knocking them out.

I had just returned from leave, so this discussion was in December 2003.

Someone from the Nevada National Guard, an older female soldier, told me of some
stuff that she saw going on. She documented it, and her chain of command reprised
her because of it. She was afraid of her chain of command. She sent the
documentation to her relatives.

| spoke with a SPGB bout the MPs using dogs on the detainees. She said
how fearful the detainees were of the dogs. She described how a MP pretended to be a
dog to scare the detainees. | don't know what happened to SPC Sl ccause she
witnessed the incident. She is in the same unit as SPCHjililiggand SPC Willke They
are all in a Reserve Unit. She did take pictures of the facilities, but | do not know of her
taking pictures of any detainees.
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| did not report the abuse that | heard from others. | knew that some of the stuff was
authorized, and did not need to be reported.

| talked to one woman about it only being a matter of time before the abuse got out and
an investigation initiated. | spoke to at least everyone that | knew about how the place
was poorly run. It was very unorganized. The response | got that it was a lot worse
under Sadaam. LTC<iill®mad that statement after the Red Cross visited the prison
and saw the conditions. The Red Cross criticized the food, from what | remember.

| remember soldiers from my BN \)isiting from Camp Victory being trained on how to
interrogate and secure prisoners. They were also trained on how to better use their
approaches.

I know that the detainees received blankets and clothing if the interrogators wanted
them to have it. SPC Jllljillhad mentioned to me that they made them wear women’s
panties, and if they cooperated, some would get an extra blanket.

SPC WEYas known to bang on the table, yell, scream, and maybe assaulted
detainees during interrogations in the booth. This was to not be discussed. It was kept
“hush hush” by the individual interrogators.

To my knowledge, the only thing that happened after the incidents was the team getting
together to make reports after the interrogation. Nothing was said about not banging on
tables. Nothing was put out about not stripping detainees naked after the SPC Uy,
- incident. She was relieved because she made a detainee walk to his cell naked in front
of other detainees.’

QUESTIONS BY THE GOVERNMENT COUNSEL (CPT-

| don’t know what training was given to the MPs of the 372d MP CO. The only time |
saw MPs was while waking through the facility, or at chow.

SPCHlligalso told me of two inmates that supposedly raped a child, and the MPs
punished them by making them get into all sorts of sexual positions.

| am vaguely familiar with interrogation techniques. | know the IROE. Putting inmates
in sexual positions naked would not be appropriate. 1. wouldn’t do it if someone ordered
me to do something like that; not even a CPT.

The different 'things I was told, | wondered if it was a joke for the guards. | wouldn’t be
surprised if the freed innocent prisoners retaliated against the prison after being treated
this way, by helping to pinpoint locations in the prison for the mortar attacks.

The MPs were directed by the M! personnel to play loud music, vary diets, limit MREs,
deprive sleep, and PT exhaustion.
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People got in trouble for being too aggressive. 'Physical violence would be over the limit
of the IROE. It would not be authorized.

I would not hit someone to get them to soften up. Others shouldn't either. That would
not be a legal order. Putting a leash around someone’s neck, pretending to drag them
and taking a picture would not be authorized.

Taking pictures was forbidden. Personnel were placing pictures on the database, and |
was told to remove the pictures from the database. These were pictures of soldiers
-throughout the facility just walking around. It was totally inappropriate to take pictures of
detainees. lt is inappropriate to take pictures of detainees naked in a pyramid. You
would not do this to soften them up. | don’t know of anything that would allow MPs to
have detainees masturbate to soften up for an interrogation. This would not be allowed.
Pictures of this masturbation would be illegal also. Pictures of a detainee with his face
next to another detainees genital area masturbating would also be unauthorized. This

is not a technique used to soften someone up. | have never heard of any of these
techniques used by MI.

QUESTIONS BY THE INVESTIGATING OFFICER (MAJ "SR

I didn't reporf the stuff that | heard, because | thought some of the things | heard was
authorized. The dietary and sleep stuff was common knowledge within the ICE. MPs
using dogs to scare detainees, | think was approved by our IROE.

Dragging detainees with at leash, making detainees masturbate, and piling them naked
in pyramids and taking pictures of it is not authorized.

It was confusing the way the place was run. It was an important mission run by
Reservists who did not know what they were doing. They were just on their own. It was
a shocking experience.

QUESTIONS BY THE DEFENSE COUNSEL (Mr. WllEN

I don’t know if the MI personnel received efficiency reports; | got an NCOER, and |
counseled my soldiers. | guess the people above me were counseled on their
performance. :

The goal of the interrogators was to get information, make diagrams of the info and
piece together theories or hypotheses of terrorist events that was going on.

It was important to get the information to prevent terrorist activity, and find perpetrators
of terrorist activity.

We would get attacked at the prison. There was pressure to get results by effectively
interrogating the prisoners. If there were no results, then the supervisors would be
concerned. The goal was to get results.
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General Sanchez opened more facilities, and made things better. The place was .
getting cleaned up. This was an incentive to get more information from the prisoners.

QUESTIONS BY THE GOVERNMENT COUNSEL (CPT W)

Goals would -‘Enot justify committing a crimé; it would be definitely possible for maybe the
civilian interrogators to overlook that. They were not under any authority.

General Sanchez never ordered anyone to commit crimes to get information. The
Brigade, Battalion, Company, and Ml Commanders, never told anyone to commit crimes
to get information.

The facility in general, had no real authority base, other than LTC ¢ililils There were
no clear-cut guidelines. _ '

There is no justification to have detainees masturbate, piled in pyramids naked, or be
pulled by leashes. The conditions might lead some people to act inappropriately. The
people who act inappropriately should be punished.

I know that there is a separate facility for women and children. There are more than
terrorists and security detainees at the prison. Some people were living there. The
raids would round up people that were just in the area and probably innocent. If a
prisoner was being kept for robbing an Iraqgi bank, | wouldn’t know about it.

With neither side having anything further, the witness .was warned not to discuss
his testimony with anyone other than the parties present, and permanently
excused.

The Article 32 proceeding i‘ecessed at 1149, 1 Méy 2004.

The Article 32 proceeding reconvened at 1203, 1 May 2004, with all parties
present.

CW2 NN, |MIR, CJTF-7, was called as a witness, sworn, and testified
in substance as follows:

| organize and process reporting by Iraqi information collectors. | am é 351E,
Interrogations Technician. Prior to my current job, | was at the JIDC at Abu Ghraib from
September 2003 until January 2004. | was reassigned when my unit left. | was asked
to stay.

| am familiar with the layout of the prison. The largest camp is Ganci; it holds security
detainees primarily, next is Vigilant, it holds detainees of informational interest; and then
there is the Hard Site; it holds detainees of Ml interest, females and juveniles,
problematic detainees from the other camps, like rioters, or crazy detainees.
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Tier 1A and 1B holds persons of Mi interest. | do not know anything about what type of
training the MP guards would have received at Tier 1A and 1B.

In January 2004, we ceased to bring problematic detainees into the Hard Site, because

they created a chaotic environment. The FOB Commander ordered this change. They

were troublemakers. | recall one who would rip up his mattress and relieve himself right
on the floor of his cell; another would sling their feces at the guards.

| don’t know if the MP guards received any special type of training.

| worked in the Operations section of the JIDC. We accounted for the detainees, and
answered questions from CJTF-7. We tracked requirements and assessments of the
detainees. Leaders would gather the information from the sections, The ICE NCOIC
was SFC Sl and the OIC was CPT | don’t recall seeing any suspense
dates. We were short staffed; we requested for more personnel, and we got more
personnel.

I think there was interaction with MPs and M| personnel. SPC—was a
liaison, and would attend the FOB BUB daily. The personnel from each section would
disseminate the info obtained from the BUB.

I know SPC Ambuhl; she worked in Tier 1, and she is here today. | don’t remember
when | first met her, but | had a almost daily professional interaction with her. She
would provide updates on who was present or not. | don’t know how long she worked at
the prison. She observed juvenile and female detainees. She had interaction with
them; she helped move them from cell to interrogation wing.

I don’t know is she received any training on how to interrogating prisoners. We did have
a conversation about supplies and Iraqi food for the détainees. We once talked about
rewarding detainees that helped clean and do tasks, with cigarettes, because they loved
to smoke.

| was the “old Operations expert”, everyone would just ask me stuff.

| remember a discussion with her about problem detainees; it was about reducing the
environment that caused them to misbehave. Some of the detainees were cooperative
and others were not. :

There were a few approved interrogation techniques; for example, prod and go down —
when you speak down to someone to get them.to cooperate.

I do not know of any SPGMEEER. | know SPCefhe was an analyst that worked in
the ICE shop. | understand that he was removed because of a situation when a
detainee was stripped naked.
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SPC S a5 also involved in this same incident and was moved to my section
after she was relieved from her duties. | asked her why she was moved, but | did not
ask her what she did. | do not know if SPC Siiililsor SPC SR received any UCM..

We had mandatory IROE training and implemented a mandatory sign out procedure.
All Ml personnel attended this training.

- I heard about a riot at Ganci. | do not know of any punishment after they were moved to
the hard site. | hope that they were segregated and silenced.

Embarrassment of the Arab culture would be contrary to producing results, in my
opinion. Some of our most effective means to communicate is to just develop a rapport.
| do not know if the MPs were trained on the Arab culture.

SPC Ambuhl would help move the prisoners from their cells to the interrogation wing or
where we picked them up. The interrogator would ask for the prisoners they needed.
SPC Ambuhl would cross-reference and tell which cell the prisoner was in, and she,
would facilitate the move. -' '

Sleep deprivation would be documented in an interrogation plan. Itis a separate book
from other files.

I never had any problems with SPC Ambuhl.
QUESTIONS BY THE GOVERNMENT COUNSEL (CPT McCabe)

The Hard Site has problematic detainees in 1A and 1B. The rest of the Hard Site
houses Iraqi corrections prisoners, such as robbers, and thieves. The CPA is in charge
of the rest of the hard site, 2A, 2B, and so on. 1A and 1B contained security detainees
for Ml, females, and juveniles.

Ganci contained people possibly gathered from raids. There are many camps in Ganci,
No one from Ganci has any interrogation value. Someone removed from a riot would
not be interrogated. If detainees in Ganci could not be controlled, then they would be
moved.

Our priority was to get information to stop the IED attacks, terrorist activity, and crimes
against the Coalition.

Every detainee was inprocessed and assessed. After the screening, they were
determined to be of value or not value to Ml. These reports went to CJTF-7.

| am a trained interrogator. 1 finished my training in 1990; and | have been an
interrogator for 14 years. MPs would do the sleep management plan, it was requested
of Ml. General Sanchez would have to approve speaking to someone about something
that would make them upset. An MP could not just do this on his own.
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| am familiar with the Geneva Conventions. We treated them the same as POWs:; we
treated them with dignity and respect. Anything outside of that required approval.

No MPs attended our training. MPs did not attend our Geneva training. The IROE is
classified and located at the JIDC.

The worst criminals were to be treated with dignity and respect.

| never saw SPC Ambuhl treat anyone without dignity and respect. She would help us
with the female detainees. She was nice and pleasant. She knew the difference
between right and wrong, and what dignity and respect was. | saw her treat people with
dignity and respect. | assume she was a guard; she took direction from the Shift NCO,

SGT SE.CPL SENO" SSG A

There is nothing in the IROE that allows stripping detainees naked. There are times
when they-are naked for strip-searching. Detainees being piled in a pyramid naked, or
being forced to masturbate has no Mi or military purpose.

I've seen a handful of photos of the pyramid. That type of interrogation “plan” would not
have made it to General Sanchez for approval; it would not have made it past me.

Forcing detainees to masturbate kneeling in froht of one another would be outside of the
bounds. Placing a leash around a detainee’s neck would be out of bounds.

All of these acts would be criminal offenses. If | were ordered to do these acts, | would
not carry them out. Embarrassment as a technique would be contradictory to achieving
results.

Government Counsel shows the witness Prosecution Exhibit 4A.

This looks like 1A or 1B. | recognize the metal doors. SPC Ambuhl is in this picture. |
have seen the other female around, but | do not know her name. | do not recognize the
detainee on the “leash”. This scene serves no military purpose; it is inappropriate.
Interrogators would not tell MPs to do this. | have never seen SPC Ambuhl do anything
like this.

t
QUESTIONS:BY THE INVESTIGATING OFFICER (MAJ Ransome)

The rest of the Hard Site Tiers housed, as | understood it, Iraqgi criminals; some |
thought were actually sentenced and serving prison terms.
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QUESTIONS BY THE DEFENSE COUNSEL (Mr. Volzer)

A “unclassified ‘ description of the general requirements would be: who's attacking us-,
what are some imminent attacks-, where is the WMD-, what do you know about terrorist
activity-?

Reports were generated from the information obtained from the detainees interrogated.
CJTF-7 developed the reporting requirement.

1 to 2 people would interview or interrogate a detainee, depends on the detainee.

You could not “fear up” or belittle someone without approval. Mi would tell the MPs to
make the detainees more receptive. It depended on the environment: a detainee may
be moved to another area, monitored for interaction, told to keep quiet and not interact
with others, with proper documentation, put on dietary management, and possibly be
given cigarettes.

These were éffective techniques were used by M| and ;required approval. Removing a
blanket or other item required approval. ‘

Saying Ml personnel are aggressive is an unfair statement. Some are, and some are
not. I am a former grunt. 11B and 11C grunts are aggressive too.

The interrogation techniques used are taught.

MI does not own the detainees. The sleep management procedure was directed by Mi
- to the MPs to supervise and report at the end of the day.

After someone is interrogated, doesn’t mean they could leave the prison. There may be
more interest in keeping them. :

Yelling was not authorized. We had a few that were loud with the detainees.

| saw the special reaction team at the Vigilant camp once. Sometimes handling a
situation quietly works better and is more effective. If one technique is working, we
continue to scrutinize that technique. Its not one of those “ not broke don't fix it’ -
scenarios. We do continue to develop rapport.

There was a sign in sheet in the beginning; it is kept with the NCOIC of each tier. The
detainee interrogation plans are classified and kept in the ICE log. Detainee files are
secret.

'QUESTIONS BY THE INTVESTIGATING OFFICER (MAJ YR

To prod and go down is a technique, such as getting a captured officer, making them
tired, and calling them a coward. :
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You exploit how they were captured and use it to your advantage. An example of fear
up would be, “okay, as long as you don’t cooperate, you will just stay in here”. Approval
is need for these two techniques.

With neither side having anything further, the witness was warned not to discuss
his testimony with anyone other than the parties present, and permanently
excused.

The Article 32 proceeding recessed at 1315, 1 May 2004.

The Article 32 proceeding reconvened at 1412, 1 May 2004, with all parties
present.

SGM G 418" MP Det (CLD), was called as a witness, sworn, and
testified in substance as follows:

QUESTIONS BY THE DEFENSE COUNSEL (CPT-

| first arrived to Iraq 1 February 2004. My mission was to work a BLD/CLD versus a
EPW mission. CLD is Camp Liaison Detachment; BLD is Brigade. The 16" MP BDE
(ABN) gave us our mission. We replaced the 381% BLD. There were no EPWs, except
for a handful at Camp Bucca. We took on the detainee operations role.

The definition of detainee and EPW is in the Geneva Convention, Article 4.

Our mission falls under the 16" MP BDE (ABN). I have not aware of allegations of
abuse and mistreatment of detainees. | have heard of the rumors.

I don’t know what training was given in the past; | am aware that training is going on
now. There are 30 corrections personnel from Fort Knox, Fort Leavenworth here to
train soldiers at the prison. There is training on the Arab culture, ROE, and the Geneva
Conventions. '

| visit the prison often. | am aware of the prison breakdown; 1A and 1B houses MI
holds, females and juveniles. Juveniles were moved recently. The Hard Site is fairly
secure. Normally, females would be separated. We use the Geneva Convention as a
guideline.

Changes are going on in Ganci and Vigilant to make conditions safer fbr the detainees.
The 16™ MP BDE (ABN) is refining policies, and SOPs.

| do not know of the officer involvement prior; but COL Quantock frequently visits the
prison. ‘
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We have MPs and Mi personnel in the inprocessing center at the prison. | do not know
of any cross over training. When we made our assessment, we noted that the nutrition
and sanitation conditions were not within the Geneva Convention.

I do not know if the Geneva Conventions was followed before the 16" MP BDE (ABN)
arrived. It is being followed now. There are weigh ins, and the meals are nutritional.

~ The Geneva Convention recommends that female detainees be guarded and searched
by female MPs.

When a detainee arrives, they are assessed and inprocessed within 72 hours. | do not
know of any SOPs being left behind or given to the 372d MP CO.

We at the BLD look at the prison from a Geneva Convention standpoint. We ensure
that prisoners are treated properly, and that environmental conditions are correct.

The 372d MP CO was previously at Mosul. | am not'aware of anyone else performing
the prison mission before them.

We brought our regulations and documentation with us. | have walked throughout the
compound and had casual conversations with the soldiers. We have a big switch of
OIF1 and OIF 2 personnel.

With neither side having anything further, the witness was warned not to discuss
his testimony with anyone other than the parties present, and permanently
excused.

The Article 32 proceeding recessed at 1435, 1 May 2004.

The Article 32 proceeding reconvened at 1459, 1 May 2004, with all parties
present.

SAYIEEREEN U. S. Army CID, Fort Jackson, SC, was called as a witness,
sworn, and testified telephonically in substance as follows:

QUESTIONS BY THE DEFENSE COUNSEL (cPT A

| first became involved in the detainee abuse case when we received a anonymous
letter and cd-rom containing pictures. In the preliminary stage of the investigation, | was
the case manager. | left in February 2004. Our CID detachment was located at Abu
Ghraib; we were three agents conducting interviews of prisoners. We also had three
translators.

In order to find out who the detainees were that were abuse, we obtained logs of the
prisoners that were in the isolation wing at the time of 7November and a couple of other
days. ‘
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Initially, the person who came forward with the letter and cd-rom provided the names of
the main persons involved. This was SPC ¥l he went through the pictures with us
and identified the military personnel involved. He identified the majority of the

personnel, and knew who they were. Others, he did not know. We interviewed every
single Ml and military personnel that worked in the prison; we sent numerous requests
for assistance to other CID offices worldwide to interview all other persons that were

ever at the prison and identified in the photographs. | have no idea of any UCMJ action. -
The case is still open. | interviewed several hundred people, but | cannot remember a

. SPCUNEEEN.

| believe SPC JllllGame forward because he knew this stuff was wrong, and that CPL
R\vould go back to work in the isolation wing and continue the abuse. He wanted
the abuse to stop. He received the pictures approximately one week before he came
forward. He was weighing his conscience, and decided to do the right thing.

| think several people suspected abuse but did not report it. | don’t know the status of
any UCMJ against anyone. CID does not recommend what action be taken against
subjects of our investigations. We just gather facts; the chain of command decides ,
what to do. We briefed the Company and Battalion commanders about our progress
during the investigation. '

| remember my interview with SGT Slllllahe was interviewed twice. He lied in his first
statement, and told the truth in his second statement; admitting to stepping, stomping,
and jumping on the detainees.

After talking with the detainees and personnel, the names of the main perpetrators of
the abuse were CPL SSGH and SGT- The ones taking pictures
were SPC Ambuhl, P and another | cannot recall. These names are based

on the interviews, and who was there.

| recall the detainees mentioning SPC Ambuhl; they would refer to her as Miss -
| can't recall if she helped a detainee by giving him an inhaler.

When | interviewed a detainee, | explained why | was there, and just gave them a pen
and a sworn statement form in Arabic or English; and they would write what they knew
about the incidents. Their statements were later translated. If something wasn't clear,
we had follow up questions. If they did not know someone’s name, they were told to
just describe that person using as much detail as possible.

| remember SGTSER but not his statement. | remember SSG Jiiionce being a
suspect; | thought he observed the abuse; he was later cleared of any wrongdoing.
This was all based on our interviews of the personnel that were there.

SFClllR: as | remember was not involved. It became apparent through the course
of the investigation, that the nightshift-- SPC Ambuhl, CPL , SSGh, PFC
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, and on occasion SPC P would do these acts after SFC jililighad left;
and after the chain of command. had changed shifts and gone home. It became clear to
me that they knew that SFC -would not tolerate these acts. There was one
incident when SFC “Wjilllaivas on the upper tier and saw an incident and ordered them
to stop immediately; | believe he observed SGT -stepping on a detainee. They
were shocked at how angry he was when he told them to stop. | don’t believe that SFC

. <ported that incident.

I have no recollection of SGT{llEEm again, | spoke with several hundred personnel.

SPC WllAas identified as one of the people in the photos, but | don’t recall his
statement. He' never came forward to report any misconduct to the CID office.
SPC lll=nd SPCYllam were M! soldiers identified in one of the photographs.

| am not sure of any UCMJ action pending on anyone; | left Iraq in February 2004, and
until very recently, | did not know of anyone pending any UCMJ action. | turned the
investigation over to SA (A | don't know if he did any follow up interviews.
We gave the 15-6 Investigation Staff a copy of our case file; we also provided the
photos and statements we gathered.

| do not recall a SGT (N again, | spoke with hundreds of personnel. Our main
purpose was to identify the personnel in the photos; we also wanted to find out if Ml told
the MPs to do these acts. If so, we wanted to know who told them; that's why we
interviewed everyone. No one said do this to that person, or anything specific. Our
second purpose was to have the most thorough investigation that we could. We wanted
to talk with each and every person mentioned in the interviews.

Most of the interrogatcrs did not wear nametags. You knew who they were, if you knew
them. We would figure out who was working, and interview all the handlers,
interrogators, and guards.

| do not recall if there are any civilians involved in the investigation; several people were
interviewed, . :

| remembergg We listed someone as a subject if there was reasonable
belief that they committed a crime. The investigative file is a working document, and the
status of personnel involved may change. Like when SSG'gillwas listed as a subject,
and later taken off of the status report.

There are numerous things involved when determining if someone is derelict in their
duty; if they inform their chain of command, then they are not derelict in my mind, and
the way the UCMJ puts it, as | know.

No one reported any abuse up until January 15, 2004, to CID; however, there was one
individual who reported the abuse to his chain of command—his NCOIC.

# T #

;
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The NCOIC then went to SSG [l to report the abuse; and because SSG
was the perpetrator in this incident, it did not go anywhere. The individual that
reported it did the right thing.

Had SPC Ambuhl reported the abuse to SFC - she would not be a subject of the
investigation. It would be different if she had réported it to SSG - lamnot a
lawyer. This was an ongoing incident. The NCOIC that reported the incident to SSG
| believe, did not report it to anyone else. When he reported to SSG

| he did not know that SSG [Jjjjjjwas the perpetrator.
| do not recall interviewing SPC 3l or SPC #lle The investigation is still open,
and pending a few requests for assistance. You can add and remove subjects as
credible information becomes known.

| worked at Abu from October 2003 to February 2004; | would visit the Hard Site at Ieas
once or twice a week. We would interview suspects of crimes against U.S. Forces, or’
individuals who knew of deaths of U.S. Forces. On occasion, | visited with CP'I_
in tier 1a and 1B | had no involvement with the Red Cross.

| heard of a deceased individual that was being stored at the facility, but | don’t know the
specifics. Our focus was lIragis committing crimes against U.S. soldiers.

Based on our proximity and the amount of time, the 12" CID came over to help with the
investigation. There were a lot of people to be interviewed. They were initially
investigating hostile fire incidents. It.was a higher priority to work the logistics of this
case. :

I had no interaction with SPC Ambuhl; | would see her when | went to the Hard Site. |
did not see her commit any abuse. | only went there during the day in the morning; the
alleged abuse happened in the evening or nighttime.

‘I never saw the detainees do any PT. | believe a SPC Il or someone else hung
a detainee in handcuffs for over six hours. | don’t recall SPC Ambuhl Iettlng the
detainee down.

I don’t recall if | interviewed PFC - | read every document when | was there, but
| cannot remember any statements that she made. | do not remember if she changed
her stories; she may have. There were a lot of people and documents in this case.

We do criminal record checks on our subjects. | believe PFC received an

Article 15 for a improper relationship with CPL - | believe CPL was

admonished, and they were told to stay away from each other. | don’t remember if CPL
was recommended to take anger management by his commander.

When | interviewed the detainees, | did not provide any names. | would not ask, for
instance, “Did CPL hit you?"—I would simply ask “Were you in the isolation
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wing-- and what happened when:you were there?” We wanted a clear and unbiased
environment. '

| don’t know if they wore their BDU Tops while in the isolation wing. | don't know if they
were told to not use their first names; or to even use fake names. The MI personnel |
interviewed never told me they told the MPs what to do to the prisoners.

In some of the incidents, some of the detainees being abused were not actively
scheduled for interrogation. They were rioters. This appeared to me as just retaliation
~ against the rioters. The riots were in separate camps. :

We interviewed all of the MI personnel. No one admitted to telling the MPs to soften up
any detainees; if they had, they would have been violating the UCMJ and the Geneva
Convention. No one ever admitted to “good job, keep doing what you are doing”.

MI had their very specific interrogation plan. it detailed things fhey could and could not
do. No one | interviewed said they were abused during an interrogation. | am not
aware of any Ml investigation.

There was absolutely no evidence that the Ml or MP chain of command authorized any
of this kind of maltreatment. These individuals were acting on their own. The photos |
saw, and the totality of our interviews, show that certain individuals were just having fun
at the expense of the prisoners. Taking pictures of sexual positions, the assaults, and
things along that nature were done simply because they could. it all happened after
hours. The fear instilled in the prisoners after these incidents may have been a benefit,
but I don’t know for sure. These individuals wanted to do this for fun.

QUESTIONS BY THE GOVERNMENT COUNSEL (CPT UlE"

Benefiting the interrogators did not come out in our investigation. The abused
individuals were not going to be interrogated. The rioters would have been in another
camp if they had miilitary intelligence value. It is clear to me that the abuse was
retaliation after the riot.

| know | am here today to help clarify the allegations against SPC Ambuhl. My
investigation determined that she was present and took pictures. She is in the pictures
with PFC holding a leash around a detainee’s neck. She is described as being
present by some of the detainees during the abuse.

I do not recall her present at the riot incident. Our investigation did not determine her
committing any abuse; nor did it determine that she stopped the abuse or reported the
abuse. ' - - ' '

| don’t remember a statement from SN If he described a tall white female with
green eyes named SN he would be talking about SPC Ambuhl. 1 did not give
the detainees any names.

(B
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| told them to use the names if they knew them, and to describe what happened. Sl
JIE would also be SPC Ambuhl. In the Arab dialect, they have a hard time

pronouncing Sl and end up saying-

QUESTIONS BY THE DEFENSE COUNSEL (CPT 4 NED

There was an amnesty period during the course of our investigation, ordered by the
FOB Commander. We did not collect any of this evidence; none of it pertained to our
investigation. We reviewed cds and media as requested by the chain of command.
The commander had access to the amnesty boxes; it entirely a command function.
The commander would have kept all the other contraband. We returned the stuff we
reviewed to the chain of command to be destroyed.

The detainee statements were translated. stated that all the guards were good
except for SSG - CPL and SGT , as | specifically recall. He also
said that despite all the abuse, he realized that the majority of U.S. soldiers did not
abuse detainees. He only pointed out SGT [l and CPL [l 2busing him.

With neither side having anything further, the witness was warned not to discuss his
testimony with anyone other than the parties present, and permanently excused.

The Article 32 proceeding récessed at 1608, 1 May 2004.

The Article 32 proceeding reconvened at 1617, 1 May 2004, with all parties
present. _

PFC HHC 16" MP BDE (ABN) (REAR), Fort Bragg, NC, SC, was
called as a witness, sworn, and testified telephonically in substance as follows:

The witness was read her Article 31 rights; she acknowledged and understood
them, and stated that she would participate in the proceedings without a lawyer.
Upon discussion wit all parties present, the Defense Team decided that they did
not wish to question PFC England.

The Article 32 proceeding recessed at 1640, 1 May 2004.
The Article 32 proceeding reconvened at 1643, 1 May 2004, with all parties

present.

The following exhibits were presented by the Government Counsel and admitted
into evidence as follows: '

Prosecution Exhibit 5: Sworn Statements of PFC
Prosecution Exhibit 6: Sworn Statement of SPC
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The Article 32 proceeding recessed at 1643, 1 May 2004.

The Article 32 proceeding reconvened-at:0713, 3 May 2004, with all partles
present except for the Assistant Government Counsel.

The Government Counsel asked that the members of the 372d MP CO be declared
unavailable since they could not make their convoy to Victory Base.

The following exhlblts were presented by the Government Counsel and admitted
into evidence as follows:

Prosecution Exhibit 7: CD Rom containing photos and video clips; with
objection; the Defense objects to photos that do not pertain to SPC Ambuhl’s
charges.

Prosecution Exhibit 8: Sworn Statement of SPC IR

Prosecution Exhibit 9A — 90(oscar): Sworn Statement of detainees; with
objection; the Defense objects to the statements of detamees that have been
released.

THE GOVERNMENT RESTS

The following exhibits were presented by the Defense Counsel and admitted into
evidence as follows:

Defense Exhibit A: 15-6 Investigation of 800" MP Bde
Defense Exhibit B: Rebuttal to 15-6, by SFC IR
Defense Exhibit C: Rebuttal to 15-6 by 1SG
Defense Exhibit D: Rebuttal to 15-6 by CPT
Defense Exhibit E: Sworn Statement of CPT

THE DEFENSE RESTS

The Government Counsel made a closing statement.

The Defense Counsel made a closing statement.

The Article 32 proceeding adjourned at 0814, 3 May 2004.
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UNITED STATES

GOVERNMENT’S RESPONSE
TO DEFENSE MOTION TO
DISMISS

Ve

AMBUHL, Megan M.

SPC, U.S. Army

HHC, 16" MP BDE (ABN),
III Corps

APO AE 09342 21 AUGUST 2004
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RELIEF SOUGHT
- E ]

The accused requests that this Court dismiss Additional
Charge I and its specification and Additional Charge II and its
specifications for alleged failure of compliance with Rule for
Courts-Martial (R.C.M.) 405(a). The government objects to the
accused’s motion and maintains that the accused was afforded a
thorough and impartial investigation that fairly embraced the two
additional charges. Consequently, the government requests that
this Court deny the accused’s motion to dismiss the additional
charges.

BURDEN OF PROOF AND PERSUASION

The defense has the burden of persuasion since it is the
moving party. R.C.M. 905(c)(2). The burden of proof that the
defense must meet is a preponderance of the evidence. R.C.M.
905 (c) (1).

FACTS

The accused, a military police enlisted soldier, was the
noncommissioned officer in charge (NCOIC) of Tier 1B at the
Baghdad Central Correctional Facility (BCCF), Abu Ghraib, Iraqg
during the latter part of 2003. The accused, along with a number
of other. co-accused, allegedly maltreated and assaulted foreign
national detainees while acting as prison guards at the BCCF.
The maltreatment was brought to light when a fellow soldier,
Specialist (SPC) il cclivered a compact disk to CID
containing multiple pictures of detainee abuse. A co-accused,
SPC Charles Graner, had given SPC (R the compact disk and the
accused appears in a large number of these pictures.

Captain (CPT) —preferred charges of
conspiracy to maltreat subordinates, dereliction of duty,
maltreatment of subordinates, and indecent acts against the
accused on 20 March 2004. On 24 March 2004, the Special Court-
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Martial Convening Authority, Colonel (COL)
appointed Major (MAJ) “as the Article 32
investigating officer.

The Article 32 investigation was held on 1 May 2004 and re-
opened on 3 May. MAJ -heard testimony from four witnesses
and admitted nine government exhibits and five defense exhibits
(See Summarized Transcript, attachment, Defense Motion). Of
those exhibits, government exhibit #4 contained 18 photos (A-R),
government exhibit #7 (a copy of the CD-ROM SPC Darby turned over
to CID that contained numerous photos and video clips), exhibit
#9 contained sixteen translated, sworn statements from the abused
Iragi detainees, and defense exhibit A was the lengthy Army
Regulation (AR) 15-6 report prepared by Major General (MG)
Antonio Taguba.

Subsequent to the Article 32 investigation, CPT
preferred two additional charges. The first additional charge
was conspiracy to maltreat subordinates on 8 November 2003. This
charge is connected to conduct that the accused was previously
charged with in the first set of charges (See Charge Sheet,
Charge III, specification 1, dated 20 March 2004). The second
additional charge carried two specifications for maltreatment of
subordinates on 23 October 2003 and 8 November 2003. Both of
these specifications involve misconduct associated with the
charges found on the original charge sheet (See Charge Sheet,
Charge I and its specification and Charge III, specification 2,
dated 20 March 2004).

LaAwW

Under Article 32, Uniform Code of Military Justice (UCMJ)
and R.C.M. 405, no charge or specification can be referred to a
general court-martial until all the matters set forth in those
charges and specifications have been thoroughly and impartially
investigated by an investigating officer whose function is to
inquire into the truth and form of the charges and to make a
recommendation as to the disposition of those charges. When
reviewing an alleged error in an Article 32 investigation,
substantial compliance is the appropriate legal standard. R.C.M.
405 (a) .

ARGUMENT

The accused complains that the additional charges were not
subject investigation under Article 32, UCMJ. While it ig true
that the Article 32 investigation was not re-opened to
specifically look at these additional charges, the subject matter
of these offenses is the exact same as what was previously
impartially investigated by MAJ Y@ The additional charges
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are integrally connected to the original charges and are

substantially similar to the charges and specifications MAJ
investigated on 1 and 3 May 2003. Consequently, R.C.M.

405 has been substantially complied with in the accused’s case.

Stepping out of order and addressing the last of the
additional charges first, additional Charge II, specification 2
is a violation of Article 93, UCMJ, maltreatment of subordinates.
This charge is a clear outgrowth of Charge I and its
specification, conspiracy to maltreat subordinates, on the
original Charge Sheet. The Article 32 officer was presented with
pictures showing the accused standing mere feet away as her co-
conspirator, Private First Class (PFC) holds a
naked detainee with a leash wrapped around the detainee’s neck.
See Attachment 1, Article 32 - Exhibit 4A. In addition, MAJ
} was also presented the sworn statement of PFC
acknowledging the accused’s complicity that night. See
Attachment 2, Article 32 - Exhibit 5.

It is well settled law that a co-conspirator is also legally
liable for the substantive offense that is the object of the
conspiracy. Furthermore, as the accused admits in her motion, in
order for the government to be successful in proving the
conspiracy charge both at trial and during the Article 32
investigation, all of the elements of underlying offense of
maltreatment of subordinates must be proved. Additional Charge
IT, specification 2 merely adds this underlying offense to th¥ .
listed charges against the accused. Since the accused was
present at the Article 32 investigation, knew of the conspiracy
charge and the underlying misconduct that was the object of the
conspiracy, was afforded the right to representation and cross-
examination, and did present evidence concerning this misconduct,
R.C.M. 405 and Article 32, UCMJ has been substantially complied
with in relation to this charge. R.C.M. 405(a).

The other two additional charges stem from the same night of
abuse, 8 November 2003, that is the subject matter of Charge IIIX
and Charge IV on the original Charge Sheet.! During the Article
32 investigation, MAJ WM rcceived into evidence numerous
photographs documenting the subject matter of additional Charge I
and additional Charge II, specification 1 as well as the sworn
statements of several co-accused that detailed the events of that
night to include those of SPC — ‘Sergeant ' (SGT)

! while it is true that MAJ YN stated that he did not believe there were
reasonable grounds to believe that the accused committed these offenses, the
convening authority was appraised of this recommendation prior to referral of
both the original and additional charges. See Attachment 3, Pretrial Advice,
dated 21 July 2004. The convening authority disagreed with MAJ
recommendation and, within his due discretion, decided to refer these charges
to general court-martial.
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) SPC _ and PFC See Attachment 4-9,

Article 32 - Exhibits 4J-0. It can hardly be said that the
series of abuses that occurred the night of November 8 were not
thoroughly investigated by MAJ Moreover, 1like
additional Charge II, specification 2, these additional charges
have a clear relation to the original charges. '

Additional Charge I and its specification is a conspiracy
charge directly related to Charge III in that Charge III is the
underlying offense of newly preferred conspiracy charge.
Throughout the Article 32 investigation, it was clear that a
number of soldiers acted in concert to maltreat and abuse
gsoldiers on the night of 8 November. *Additional Charge II,
specification 1 deals with the same sexual in nature misconduct
as Charge IV, the forced masturbation of the detainees in her
care. This is not a case where the misconduct was not
investigated or the accused was not on notice of the conduct
being investigated.

The amount of evidence that MAT e rcviewed, to include
the large number of photographs, statements of co-accused, and
the lengthy AR 15-6 investigation completed by MG Antonio Taguba,
and the detail of his report clearly shows the absolute
thoroughness of his investigation. The Article 32 investigation
took in so much evidence that the government could determine no
discernable benefit to re-opening the investigation for the
additional charges that were fairly raised by the evidence
adduced and which dealt with the same matter that had been
investigated. This point is underlined by the inability of the
accused to identify any witness or evidence that she would
present in a re-opened Article 32 investigation.

The accused’s inability to identify any benefit that she
might receive from a re-opened Article 32 investigation forces
her to take the untenable position that the only appropriate
remedy is dismissal of the additional charges. However, if this
Court should determine that the government erred in not re-
opening the Article 32 investigation prior to referring these
additional charges, the proper remedy would be to order the re-
opening of the Article 32 investigation for a number of reasons.
First, all of the cases that the accused cited in support of the
proposition that dismissal is the only fitting remedy are cases
that deal with remedying a defect to a pretrial right after trial
on the merits. The accused’s case is in a different trial
posture altogether. A trial date has to be set. Discovery for
the accused’s case has been voluminous and is still underway.
Evidence and investigations that the accused has specifically
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requested is-+still being compiled and have yet to be released.?
Even if this discovery is finalized and released in short order,
a trial date for the accused is still at least two months away.
This realistic assessment of the accused’s case shows that there
is ample time to re-open the Article 32 investigation and not
unduly the accused’s trial in the least.

The accused goes on to allege that “there was over two
months of inactivity” in her case. Defense Motion at 8.
However, this allegation belies reality. The actions of the
accused and her co-accused have been the subject of numerous and
wide-ranging investigations to include the AR 15-6 investigation
conducted by MG Taguba, an AR 15-6 investigation conducted by MG
George Fay and LTG Anthony Jones, and the extensive investigation
being conducted the Criminal Investigation Division. As the
Court and all of the participants in this case are well aware,
these investigations, with the exception MG Taguba’s
investigation, have been active and have taken longer than
originally expected to complete. Of particular interest to both
the government and the accused, the AR 15-6 investigation being
conducted by MG Fay and LTG Jones studying the role that military
intelligence played in the abuses at the BCCF originally had a
suspense date of 1 June that has been extended on a number of
occasions so as to continue to interview relevant witnesses. It
was only after the deadline for that investigation was extended
yet again was the decision made to recommend and prefer the
additional charges at issue. '

2 While trial counsel has yet teo see the investigation, it has been reported
that the AR 15-6 investigation conducted by MG George Fay and LTG Anthony
Jones into the role that military intelligence played in the abuses will
consist of over 8,000 pages of witness statements and supporting documents.
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CONCLUSION

In sum, the accused received a thorough investigation into
the charges that have been brought against him. Therefore, the
defense’s motion to dismiss should be denied.

“CPT, JA
Trial Counsel

Delivered to defense counsel, by email,

this 22nd day of August
2004 . =

CpPT, JA
Trial Counsel
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE
PROVISIONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT(S]
DESCRIBED AS FOLLOWS HAS [HAVE] BEEN REMOVED FROM THIS COPY OF
THE RECORD BECAUSE THE RELEASE WOULD BE IN VIOLATION OF THE DOD
FREEDOM OF INFORMATION ACT PROGRAM, DOD 5400.7-R, EXEMPTION 6 and
7(C):

Photographic Exhibit
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UNITED STATES

MOTION FOR EXPERT ASSISTANCE
V.

Megan M. AMBUHL

SPC, U.S. Army

Headquarters & Headquarters Company
16™ Military Police Brigade (Airborne)
III Corps, Victory Base, Iraq

APO AE 09342

16 August 2004
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COMES NOW the accused, SPC Megan M. Ambuhl, by and through counsel, to request

that Dr. S - psychologist, be appointed to the defense team, pursuant to Rule for
Courts-Martial [R.C.M.] 703(d).

A. RELIEF SOUGHT

The defense respectfully requests that the defense Motion for Expert Assistance be
granted and that Dr.#§ appointed to the defense team as an expert consultant
with the expectation that Dr. ‘will also become an expert witness for the defense at trial.
In lieu of Dr. the defense will accept a comparable substitute expert witness, if once can
be identified by the government. The defense further requests that Dr. ¢ designated as a

member of the defense team under U.S. v. Toledo, 25 M.J. 270 (C.M.A. 1987) Military Rule of
Evidence [M.R.E.] 502(a), and Article 46, UCMJ.

B. BURDEN OF PROOF & STANDARD OF PROOF

The defense, as the moving party, bears the burden of this motion by a preponderance of
the evidence. R.C.M. 905(c). The current legal standard for employment of a defense expert is a
convincing showing of a compelling need. See U.S. v. Cameron, 21 M.J. 59 (C.M.A. 1985).

C. FACTS

SPC Megan M. Ambuhl entered the U.S. Army Reserves in early 2002. SPC Ambuhl
never served on active duty prior to this initial enlistment. In October 2002, SPC Ambuhl was
notified that she would be activated in support of Operation Iraqi Freedom. As a civilian, SPC
Ambuhl worked as a technician in a medical laboratory. She had no law enforcement training or
experience prior to her joining the military as a Military Police Officer. As an MP, SPC Ambuhl
was trained to conduct combat support operations, not relocation and interment operations.
During her time in the military, she has never received any training on how to conduct detainee
operations or how to work in a prison.
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United States v. SPC Megan M: ___ _él
Motion for Expert Assistance

In October 2003, while deployed to Irag, SPC Ambuhl and members of her unit were
relocated from Hillah, to Abu Ghraib Prison or Baghdad Central Correctional Facility (BCCF).
SPC Ambuhl was assigned to work at Tier 1B of the maximum security section of the prison.
The command gave SPC Ambuhl this assignment because they needed a female soldier to work
on the wing to assist with the female detainees housed on Tier 1B. SPC Ambuhl worked at
BCCEF until January 2004.

On 20 March 2004, CPT —referred charges against SPC Megan M.
Ambuhl for violations of the Unitorm Code of Military Justice (UCMJ). The charges and
specifications alleged the following UCMIJ violations: Article 81 (conspiracy to commit
maltreatment), Article 92 (dereliction of duty), Article 93 (maltreatment), and Article 134

(indecent acts). All of these offenses are alleged to have occurred at BCCF during the time of
SPC Ambuhl’s assignment to the prison.

On 6 July 2004, the defense submitted a Request for Expert Assistance, regarding Dr.
SR 0 MG Thomas Metz, Commander, III Corps. Dr.{jililimsis a Professor of
Psychology at the University of California; Santa Cruz. As one of the original researchers in the
ground-breaking “Stanford Prison Experiment,” Dr. jjjiiiijilRas dedicated over 30 years of
research to the unique subject-area of prison psychology. Dr. fjjjjijililresearch has shown that
prisons are powerful social settings and that much of what people do inside of them is shaped by

the conditions that exist therein.

On 13 July 2004, CPT referred additional charges against SPC Ambuhl.
The following violations were alleged: Article 81 (conspiracy to commit maltreatment); and
Article 93 (x2) (maltreatment). These additional charges are alleged to have occurred at BCCF
while SPC Ambuhl worked on Tier 1B.

On 21 July 2004, MG Thomas Metz, Commander, III Corps, referred the 20 March 2004
and the 13 July 2004 charges and specifications to a General Court-Martial.

On 14 August 2004, MG Metz denied the defense’s 6 July 2004 Request for Expert
Assistance. However, MG Metz indicated that the government would detail a military expert-of
suitable training, education, and experience to assist the defense.

On 16 August 2004, the government notified the defense of MG Metz’s decision. The

defense immediately requested that the government identify who they deemed as a suitable
alternative prior to 23 August 2004.

D. LAw
The defense relies on the following authorities in support of its motion:

a. U.C.M.J. Article 46
b. R.C.M. 703(d)
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c. M.R.E. 502

d. Akev. Oklahoma, 470 U.S. 68 (1985)

e. United States v. Ford, 51 M.J. 445 (C.A.A.F. 1999)

f. United States v. Gonzalez, 39 MLJ. 459 (C.M.A. 1994)
g. United States v. Burnette, 29 M.J. 473 (C.M.A. 1990)
h. United States v. Toledo, 25 M.J. 270 (C.M.A1987)

i. United States v. Garries, 22 M.J. 288 (C.M.A. 1986)
j- United States v. Cameron, 21 M.J. 59 (C.M.A. 1985)

E. EVIDENCE & WITNESSES

The defense requests argument on this Motion fq{ Expert Assistance. The defense

requests consideration of thet followmg documents:
L

a. Memorandum through SJA, III Corps, for CG, III Corps, SUBJECT: Request for
Expert Assistance in United States v. SPC Megan M. Ambuhl, dated 6 July 2004

b. Curriculum Vitae o INCh.D.

c. Interpersonal Dynamics in a Simulated Prison, 1 International Journal of Criminology
and Penology 69-97 (1973) [the “Stanford Prison Experiment”]

d. Memorandum for Defense Counsel for SPC Ambuhl, SUBJECT: Request for Expert
Assistance in United States v. SPC Megan M. Ambuhl, dated 14 August 2004

The defense may call SPC Megan Ambuhl to testify for the limited purpose of litigating
this motion.

F. ARGUMENT

A military accused has, as a matter of Equal Protection and Due Process, a right to expert
assistance when necessary to present an adequate defense. See Ake v. Oklahoma, 470 U.S. 68
(1985); U.S. v. Garries, 22 M.J. 288 (C.M.A.), cert. denied, 479 U.S. 985 (1986). Failure to
employ this expert consultant could effectively deprive SPC Ambuhl of her ability to present a
defense in this case and would deny her “[m]eaningful access to justice.” Ake, 470 U.S. at 77.

Servicemembers are entitled to the assistance of investigative and other :expert assistance
when necessary for an adequate defense. See Garries, 22 M.J. at 290-91. To be entitled to
investigative and expert assistance at government expense, the accused must demonstrate “a
proper showing of necessity.” U.S. v. Burnette, 29 M.J. 473, 475 (C.M.A. 1990). The defense
request must satisfy the three-pronged test for determining whether investigative and/or expert
assistance is necessary: first, why the expert assistance is needed; second, what would the expert
assistance accomplish for the accused; third, why is the defense counsel unable to gather and -
present the evidence that the expert assistant would be able to develop. U.S. v. Gonzales, 39
M.J. 459, 461 (C.M.A.), cert. denied, 513 U.S. 965 (1994); see also U.S. v. Ford, 51 M.J. 445,
455 (C.A.A'F. 1999).
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1. Why is expert assistance needed?

Expert assistance is needed to explore and develop possible defenses involving the
psychological impact of prison environments on prison guards. An expert is needed to explore a
defense to all of the charges, with specific reference to SPC Ambuhl’s complacency or inability
to act. Dr. @JlJls a Professor of Psychology at the University of California, Santa Cruz. As
one of the original researchers in the ground-breaking “Stanford Prison Experiment,” Dr. o
has dedicated over 30 years of research to the unique subject-area of prison psychology. Dr.

GBEi1l analyze the situational pressures that may have existed at Abu Ghraib that may help
to account for a person’s behavior or inaction inside the prison. In addition to emphasizing the
ways in which correctional officers must be elaborately trained to handle these pressures, Dr.
BRI il analyze the way prisons can create potentially destructive tensions and psychological
forces that must be controlled in order tg prevent disintégration of an otherwise orderly prison
environment. '

Granting expert assistance at government expense will provide the defense with equal
access to the type of expertise that the government already has utilized in this case. The first
annex to the government’s AR 15-6 report, conducted by MG Taguba, is a “Psychological
Assessment” conducted by COL Il USAF psychiatrist. This annex provides for the
government an overview of life at Abu Ghraib and the effects on Military Police of working at
the prison. The defense is asking for the same access to expert assistance as that provided to the
government.

Dr. iR should be appointed to the defense team because there is no adequate
substitute in the Armed Forces who has the same quantity or quality of experience as Dr.
Dr ollllholds a Master’s Degree, a Juris Doctor degree, and a Ph.D. in psychology, all from
Stanford University, one of the premier academic institutions in the United States. He has
dedicated over 30 years of his professional career to conducting research in this unique
psychological field. For over 22 court cases, Dr Jjiiilihas provided evaluations of prison
conditions and their psychological effects.

2. What would the expert assistance accomplish for SPC Ambuhl?

For SPC Ambuhl’s case, Dr. |jiould provide invaluable insight and expert
assistance. Dr. {illyill share insight with the defense team about how corrections officers are
affected by living and working in prison environments. He will interview military police who
worked at Abu Ghraib during the relevant time period, detainees who were held at Abu Ghraib,
and SPC Ambuhl, to develop a psychological profile of those that worked at the facility. In
addition to meeting with SPC Ambuhl to obtain a first-hand account of day-to-day life and
operations at Abu Ghraib, Dr. §@will visit Abu Ghraib for a first-hand evaluation of the
facility. He will review training documents and evaluate the training given to soldiers prior to
their work at the prison. He will review the standard operating procedures at the prison.
Essentially, he will evaluate anything that might bear on the situational pressures that were
created inside the facility that might have influenced and affected those that worked there.

Should SPC Ambuhl be convicted of any of the charged offenses, Dr¥Jjjjiljcan also assist theO 02652
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defense in developing evidence in extenuation or mitigation, in effect, “why good people do bad
things.”

3. Why is the defense team unable to gather and present the evidence
that the expert assistant would be able to develop?

Finally, the defense is unable, on its own, to gather and present the evidence that the Dr.
S v ould be able to develop. Neither counsel maintains any type of degree or background in
psychology. Neither counsel has researched the psychological or social impacts of prisons on
the corrections guards that work there. Dr. Jjjjjjjjjji# over-30-years of experience can not be
replicated even with the most diligent of efforts by counsel. Further, Dr. is anticipated to
testify at SPC Ambuhl’s court-martial, a task clearly beyond the ethical boundaries permitted by
any defense bar.

If this motion is granted, the defense further requests that Dr. (iillljwbe bound by the
attorney-client privilege under Military Rule of Evidence 502. The defense requests that Dr.
SR, - ssist in the investigation of the case, and, if requested, be present with SPC Ambuhl at
trial as a member of the defense team. It is also requested that confidentiality extend to all
research assistants that may assist Dr.-in his work with the defense.

For his assistanee, Dr. Haney charges $175 per hour. He anticipates spending between
100 and 200 hours in preparation of SPC Ambuhl’s defense. Once Dr.{ijillhis appointed to the
defense team and is able to speak with SPC Ambuhl and to begin to review discovery
documents, he can provide a more accurate cost/time estimate. Once Dr. g ®is appointed,
funding will be required so that Dr \jillillcan travel to Iraq to consult with SPC Ambuhl and to
visit the Abu Ghraib prison. Dr. tent is to visit Iraq in early September 2004 to
minimize disruption to his academic duties at UCSC caused by approximately 10-days of travel
to Iraq.

G. CONCLUSION

The defense requests that the government appoint Dr. §jjjillPes an expert assistant on the
defense team with confidentiality. Additionally, the defense requests that the court’s order
includes a determination that the government fund the travel of Dr. Jijjjjjjjjito the crime scene at
Abu Ghraib Prison, Iraq. This travel will be necessary for Dr. JJllllko properly analyze all of
the physical, social, and psychological factors that may have contributed to SPC Ambuhl’s
action or inaction in the charged offenses.

RESPECTFULLY SUBMITTED:

CPT,JA
Trial Defense Counsel
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CERTIFICATE QF SERVICE

I certify that this defense Motion for Expert Assistance was served on the government via

e-mail to vemain.hg.cS.army.mil and
vemain.hg.cS.army.mil and on and on the military judge via e-mail on 16

August 2004.

CPT,JA
Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, FOB DANGER BRANCH OFFICE
APO AE 09392

REPLY TO
ATTENTION OF:

~AETV-BGJA-TDS + - 6July 2004

\h
MEMORANDUM THRU Staff Judge Advocate, III Corps, Victory Base, APO AE 09342-1400
FOR Commanding General, Il Corps, Victory Base, APO AE 09342-1400

SUBJECT: Request for Expert Assistance" in United States v. SPC Megan M. Ambuhl

1. The defense requests that the government appoint Dr.-s a confidential expert
consultant to the defense team to provide advice on the psychological and sociological impact of
working in a prison, areas of expertise that fall outside the experience of defense counsel.

2. A military accused has, as a matter of Equal Protection and Due Process, a right to expert
assistance when necessary to present an adequate defense. See Ake v. Oklahoma, 470 U.S. 68
(1985); U.S. v. Garries, 22 M.J. 288 (CMA), cert. denied, 479 U.S. 985 (1986). Failure to
employ this expert consultant could effectively deprive SPC Ambuhl of her ability to present a
- defense in this case and would deny her “[m]eaningful access to justice.” Ake, 470 U.S. at 77.

3. Servicemembers are entitled to the assistance of investigative and other expert assistance
when necessary for an adequate defense. See Garries, 22 M.J. at 290-91. To be entitled to
investigative and expert assistance at government expense, the accused must demonstrate “a
proper showing of necessity.” U.S. v. Burnette, 29 M.J. 473, 475 (CMA 1990). The defense
request must satisfy the three-pronged test for determining whether investigative and/or expert
assistance is necessary: first, why the expert assistance is needed; second, what would the expert
assistance accomplish for the accused; third, why is the defense counsel unable to gather and
present the evidence that the expert assistant would be able to develop. U.S. v. Gonzales, 39
M.J. 459, 461 (CMA), cert. denied, 513 U.S. 965 (1994).

a. First, expert assistance is needed to explore and develop possible defenses involving
the psychological impact of prison environments on prison guards. An expert is needed to
explore a defense to all four charges, with specific reference to SPC Ambuhl’s complacency or
inability to act. Dr. Jjjjjjjji#a Professor of Psychology at the University of California, Santa
Cruz. As one of the original researchers in the ground-breaking “Stanford Prison Experiment,”
Dr. -as dedicated over 30 years of research to the unique subject-area of prison
psychology. D research has shown that prisons are powerful social settings and that
much of what people do inside of them is shaped by the conditions that exist therein. Dr.
will analyze the situational pressures that may have existed at Abu Ghraib that may help to
account for a person’s behavior or inaction inside the prison. In addition to emphasizing the
ways in which correctional officers must be elaborately trained to handle these pressures, Dr.
SRl analyze the way prisons can create potentially destructive tensions and psychological
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forces that must be controlled in order to prevent disintegration of an otherwise orderly prison
environment.

b. Second, for the accused, Dr. {Jjjjjjjgvould provide invaluable insight and expert
assistance. Dr. Wil share insight with the defense team about how corrections officers are
affected by living and working in prison environments. He will interview military police who
worked at Abu Ghraib during the relevant time period, detainees who were held at Abu Ghraib,
and SPC Ambuhl, to develop a psychological profile of those that worked at the facility. In
addition to meeting with SPC Ambuhl to obtain a first-hand account of day-to-day life and
operations at Abu Ghraib, Dr. JJJvill visit Abu Ghraib for a first-hand evaluation of the
facility. He will review documents about the training that personnel were provided before
beginning work at the prison and standard operating procedures at the prison. Essentially, he will
evaluate anything that might bear on the situational pressures that were created inside the facility
that might have influenced and affected those that worked there. Should SPC Ambuhl be
convicted of any of the charged offenses, Dr. an also assist the defense in developing
evidence in extenuation or mitigation, in effect, why good people do bad things.

c. Finally, the defense is unable, on its own, to gather and present the evidence that the
Dr. J~ould be able to develop. Neither counsel maintains any type of degree or
background in psychology. Neither counsel has researched the psychological or social impacts of
prisons on the corrections guards that work there. Dr.-over-30-yea:rs,of experience can
not be replicated even with the most diligent of efforts by counsel. Further, Dr. -'s
anticipated to testify at SPC Ambuhl’s court-martial, a task clearly beyond the ethical boundaries
permitted by any defense bar. ‘

4. Authorizing expert assistance at government expense will provide the defense with equal
access to the type of expertise that the government already has utilized in this case. The first
annex to the government’s AR 15-6 report is a “Psychological Assessment” conducted by COL

USAF psychiatrist. This annex provides for the government an overview of life at
Abu Ghraib and the effects on Military Police of working at the prison. The defense is asking for
the same access to expert assistance as that provided to the government. '

5. Dr.gj»hould be appointed to the defense team because there is no adequate substitute in
the Armed Forces who has the same quantity or quality of experience as Dr. i, Dr- (iR
holds a Master’s Degree, a Juris Doctor degree, and a Ph.D. in psychology, all from Stanford
University, one of the premier academic institutions in the United States. He has dedicated over
30 years of his professional career to conducting research in this unique psychological field. For
over 22 court cases, Dr.{jiijiilllaas provided evaluations of prison conditions and their
psychological effects.

6. If this request is granted, the defense further requests that Dr JJilllb¢ bound by the attorney-
client privilege under Military Rule of Evidence 502. The defense requests that Dr fjjijilliwessist
in the investigation of the case, and, if requested, be present with SPC Ambuhl at trial as a
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member of the defense team. It is also requested that confidentiality extend to all research
assistants that may assist Dr. JJJlllein his work with the defense.

7. For his assistance, Dr. Jlllcharges $175 per hour. He anticipates spending between 100
and 200 hours in preparation of SPC Ambuhl’s defense. Once Dr. -s appointed to the
defense team and is able to speak with SPC Ambuhl and to begin to review discovery documents,
he can provide a more accurate cost/time estimate.

8. Once Dr.JlIs appointed, funding will be required so that Dr. 8- an travel to Iraq to
consult with SPC Ambuhl and to visit the Abu Ghraib prison. Please inform us of your decision
as quickly as possible so there will be no undue delays in this case. Dr.{J#intent is to visit
Traq in late August or early September 2004 to minimize disruption to his academic duties at
UCSC caused by approximately 10-days of travel to Iraq.

9. Thank you for your prompt consideration of this request. If I may be of further assistance in
this matter, please contact me via unsecured email at( R s army.mil or by
phone at DNVT: 553l

CPT, JA
Trial Defense Counsel

Encls

1. Curriculum Vitae ofiil i h.D.

2. Interpersonal Dynamics in a Simulated Prison, 1 International Journal of Criminology and
Penology 69-97 (1973) [the “Stanford Prison Experiment”]
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CURRICULUM VITAE

4ro| !essor o! !syc!o!ogyh,

Department of Psychology
University of California, Santa Cruz 95064

home addressg — n
Santa C{l}z_,: Qg_lifqupia 95062

phone: 3
fax: :4 4 ¥
email: _ ' :

birthdate:  3/8/47
citizenship: U.S.A.
spouse:  Aida Hurtado

PREVIOUS EMPLOYMENT
1985- | University of Califqrnia, Santa Cruz, Professor of Psychology
1981-85 University of California, Santa Cruz, Associate Professor of Psychology
1978-81 University of California, Santa Cruz, Assistant Professor of Psychology
1977-78 University of California, Santa Cruz, Lecturer in Psychology

1976-77 Stanford University, Acting Assistant Professor of Psychology

EDUCATION
1978 Stanford Law School, J.D.
1978 Stanford University, Ph.D.
1971 Stanford University, M. A.
1969 University of Pennsylvania, B.A.
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'HONORS AWARDS GRANTS

2004 National Science Foundation Grant to Study Capital Jury Decisionmaking

2002 Santa Cruz Alumni Association Distinguished Teaching Award,
' University ‘

of California, Santa Cruz.

United States Department of Health & Human Services/Urban Institute,
“Effects of Incarceration on Children, Families, and Low-Income
Communities” Project.

gdmerican Association for the Advancement of Science/American
Academy of Forensic Science Project: “Scientific Evidence Summit”
Planning Committee.

Teacher of the Year (UC Santa Cruz Re-Entry Students’ Award).

2000 White House Forum on the Uses of Science and Technology to Improve
Crime and Prison Policy.

Excellence in Teaching Award (Academic Senate Committee on
Teaching). '

Joint American Association for the Advancement of Science-American
Bar Association Science and Technology Section National Conference
of Lawyers and Scientists.

1999 American Psychology-Law Society Presidential Initiative
Invitee (“Reviewing the Discipline: A Bridge to the Future”)

National Science Foundation Grant to Study Capital Jury Decisionmaking
(renewal and extension).

1997 National Science Foundation Grant to Study Capifal Jury Decisionmaking.
1996 : Teacher of the Year (UC Santa Cruz Re-Entry Students’ Award).
1995 Gordon Allport Intergroup Relations Prize (Honorable Mention)

Excellence in Teaching Convocation, Social Sciences Division

1994 Outstanding Contributions to Preservation of Constitutional Rights,

California Attorneys for Criminal Justice. O O 2 6 5 9



1992

1991
1990
1989

1976

1975-76
1974-76
1974

1969-71
1969-74

1969

1967-1969

Psychology Undergraduate Student Association Teaching Award

SR 43 Grant for Policy-Oriented Research With Linguistically Diverse
Minorities

Alumni Association Teaching Award (“Favorite Professor’”)
Prison Law Office Award for Contributions to Prison Litigation
UC Mexus Award for Comparative Research on Mexican Prisons

Hilmer Oehlmann Jr. Award for Excellence in Legal Writing at Stanford
Law School

Law and Psychology Fellow, Stanford Law School

Russell Sage Foundation Residency in Law and Social Science
Gordon Allport Intergroup Relations Prize, Honorable Mention
University Fellow, Stanford University

Society of Sigma Xi

B.A. Degree Magna cum laude with Honors in Psychology

Phi Beta Kappa

University Scholar, University of Pennsylvania

UNIVERSITY SERVICE AND ADMINISTRATION

1998-2002
1994-1998
1992-1995
1995 (Fall)
1995-1996

1990-1992

Chair, Department of Psychology

Chair, Department of Sociology

Chair, Legal Studies Program

Committee on Academic Personnel

University Committee on Academic Personnel (UCAP)

Committee on Academic Personnel
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1991-1992 Chair, Social Science Division Academic Personnel Committee

1984-1986 Chair, Committee on Privilege and Tenure

WRITINGS AND OTHER CREATIVE ACTIVITIES IN PROGRESS

Books Limits to Prison Pain: Using Psychology to Improve Prison Policy,
American Psychological Association, forthcoming, circa 2005.

Articles

“Indifferent as They Stand Unsworn?: Pretrial Publicity, Fairness, and the
Capital Jury,” (with — in preparation.

“Death Penalty Attitudes, Selective Memory, and Instructional
Incomprehension in Capital Jury Decisionmaking,” (with
in preparation.

“Race and Capital Sentencing: Another Look at Discriminatory Death
Sentences,” (withi, in preparation.

PUBLISHED WRITINGS AND CREATIVE ACTIVITIES

Monographs and Technical Reports

1989 Employment Testing and Employment Discrimination (with -
Technical Report for the National Commission on Testing and Public

Policy. New York: Ford Foundation.

Articles in Professional Journals and Book Chapters

2004 “Special Issue on the Death Penalty in the United States” (co-edited with
h, for Psychology, Public Policy, and Law, in press.
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2003

2002

2001

2000

“Condemning the Other in Death Penalty Trials: Biographical Racism,
Structural Mitigation, and the Empathic Divide,” DePaul Law Review, 53,
1557-1590.

“Mental Health Issues in Long-Term Solitary and ‘Supermax’
Confinement,” Crime & Delinquency (special issue on mental health and
the criminal justice system), 49, 124-156.

“The Psychological Impact of Incarceration: Implications for Post-Prison
Adjustment,” in — (Eds..), Prisoners Once Removed:
The Impact of Incarceration and Reentry on Children, Families, and
Communities (pp. 33-66). Washington, DC: Urban Institute Press.

“Comments on “Dying Twice”: Death Row Confinement in the Age of the
Supermax,” Capital University Law Review, in press.

“Making Law Modern: Toward a Contextual Model of Justice, Psychology,
Public_Policy, and Law, 7, 3-63.

“Psychological Jurisprudence: Taking Psychology and Law into the
o o i Y
d.), Taking Psychology and Taw into the Twenty-First entury

(pp- 35-59). New York: Kluwer Academic/Plenum Publishing.

“Science, Law, and Psychological Injury: The Daubert Standards and
Beyond,” (with m, in ) The
Handbook of Psychological Injury (pp. 184-201). Chicago, IL: American
Bar Association. [CD-ROM format]

g

st
CRE
K

“Vulnerable Offenders and the Law: Treatment Rights in Uncertain Legal
Timnes: v, (D 1» S -
Treating Adult and Juvenile Offenders with Special Needs (pp. 51-79).
Washington, D.C.: American Psychological Association.

“Afterword,” in J. Evans (Ed.), Undoing Time (pp. 245-256). Boston,
MA: Northeastern University Press.

“Discrimination and Instructional Comprehension: Guided Discretion,
Racial Bias, and the Death Penalty” (with - Law and Human
Behavior, 24, 337-358.
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“Cycles of Pain: Risk Factors in the Lives of Incarcerated Women and
Their Children,” (with S [}[[NSSSSEIY. £rison Journal, 80, 3-
23. .

1999 “Reflections on the Stanford Prison Experiment: Genesis,

Transformations, Consequences (‘The SPE and the Analysis of
Institutions’),” In ﬁEd.), Obedience to Authority: Current

Perspectives on the Milgram Paradigm (pp. 221-237). Hillsdale, NJ:
Erlbaum.

“Ideology and Crime Control,” American Psychologist, 54, 7 86-788.

1998“The Past and Future of U.S. Prison Policy: Twenty-Five Years After

the Stanford Prison Experiment,” (with , American
Psychologist, 53, 709-727. [Reprinted in special issue of Norweigian
journal as: USAs fengselspolitikk i fortid og fremtid, Vardoger, 25, 171-
183 (2000); inﬂ)(Ed.), Debating Points: Crime and Punishment.
Englewood Cliffs, NJ: Prentice-Hall, in press; and in Annual Editions:
Criminal Justice. Guilford, CT: Dushkin/McGraw-Hill, in press;

-(Ed ), The American Prison System (pp. 17-43) (Reference’ "Shelf
Series). New York: {20001

“Riding the Punishment Wave On the Origins of Our Devolving

Standards of Decency,” Hastings Women’s Law Journal, 9, 27- 78.7
3

'
v

“Becoming the Mainstream: “Merit,” Changing Demogra hics, and
Higher Education in California” (with “ LaRaza
Law Journal, 10, 645-690.[Reprinted in

1997 “Regulating Prisons of the Future: A Psychological Analysis of Supermax
and Solitary Confinement,” (with *, New York University

Review of Law and Social Change, 23, 477-570.

“Psychology and the Limits to Prison Pain: Confronting the Coming Crisis
in Bighth Amendment Law,” Psychology, Public Policy, and Law, 3, 499-
588.

“Commonsense Justice and the Death Penalty: Problematizing the ‘Will of
the People,”” Psychology, Public Policy, and Law, 3, 303-337.

“Violence and the Capital Jury: Mechanisms of Moral Disengagement and
the Impulse to Condemn to Death,” Stanford Law Review, 49, 1447-1486.
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1995

1994

“Mitigation and the Study of Lives: The Roots of Violent Criminality and
the Nature of Capital Justice.” In

. America’s Experiment with Capital Punishment: Reflections on
the Past. Present, and Future of the Ultimate Penal Sanction. Durham, NC:
Carolina Academic Press, 343-377.

“Clarifying Life and Death Matters: An Analysis of Instructional
Comprehension and Penalty Phase Arguments” (with-, Law and
Human Behavior, 21, 575-595.

“Psychological Secrecy and the Death Penalty: Observations on ‘the Mere
Extinguishment of Life,”” Studies in Law, Politics, and Society, 16, 3-69.

“The-Social Context of Capital Murder: Social Histories and the Logic of
Capital Mitigation,” Santa Clara Law Review, 35, 547-609.

“Taking Capital Jurors Seriously,” Indiana Law Journal, 70, 1223-1232.

“Death Penalty Opinion: Myth and Misconception,” California Criminal
Defense Practice Reporter, 1995(1), 1-7.

“The Jurisprudence of Race and Meritocracy: Standardized Testing and
“Race-Neutral’ Racism in the Workplace,” (with , Law and
Human Behavior, 18, 223-2438.

“Comprehending Life and Death Matters: A Preliminary Study of
California's Capital Penalty Instructions” (with -, Law and
Human Behavior, 18, 411-434. '

“Felony Voir Dire: An Exploratory Study of Its Content and Effect,” (with
, Law and Human Behavior, 18, 487-506.

Research on Capital Punishment” (with Journal of Social
Issues (special issue on the death penalty in the United States), 50, 75-101.

“Broken Promise: The Supreme Court’s Resionse to Social Science

“Deciding to Take a Life: Capital Juries, Sentencing Instructions, and the
Jurisprudence of Death” (with| , Journal of
Social Issues (special issue on the death penalty in the United States), 50,
149-176. [Reprinted in (Ed.), Capital Punishment. New York:
Garland Publishing (1995).]

“Modern’ Death Qualification: New Data on Its Biasing Effects,” (with .

—Iiaw and Human Behavior, 18, 619-633.
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“Processing the Mad, Badly,;’ Contemporary Psychology, 39, 898-899.

“Language is Power,” Contemporary Psychology, 39, 1039-1040.

1993 “Infamous Punishment: The Psychological Effects of Isolation.” National
Prison Project Journal, 8, 3-21. [Reprinted in

Mds.), Correctional Contexts: Contemporary and
assical Readings (pp. 428-437). Los Angeles: Roxbury Publishing
(1997); m (Eds.), Correctional
Perspectives: Views irom Academics, Practitioners, and Prisoners (pp.

161-170). Los Angeles: Roxbury Publishing (2001).]

“Psychology and Legal Change: The Impact of a Decade,” Law and
Human Behavior, 17, 371-398.

1992 “Death Penalty Attitudes; The Beliefs of Death-Qualified Californians,”
(with . Forum, 19, 43-47.

“The Influence of Race on Sentencing: A Meta-Analytic Review of
Experimental Studies.” (withH Special issue on
Discrimination and the Law. Behavioral Science'and Law, 10, 179-195.

1991“The Fourteenth Amendment and Symbolic Legality: Let Them Eat
" Due Process,” Law and Human Behavipr, 15, 183-204.

1988“In Defense of the Jury,” Contemporary Psychology, 33, 653-655.

1986Civil Rights and Institutional Law: The Role of Social Psychology in
Judicial Implementation,” (With-, Journal of Community
Psychology, 14, 267-277.

1984 “Editor's Introduction. Special Issue on Death Qualification,” Law and
Human Behavior, 8, 1-6. :

“On the Selection of Capital Juries: The Biasing Effects of Death
Qualification,” Law and Human Behavior, 8, 121-132.

“Examining Death Qualification: Further Analysis of the Process Effect,”
Law and Human Behavior, §, 133-151.

302665



1983

1982

1981

1980

“Evolving Standards and the Capital Jury,” Law and Human Behavior, 8,
153-158.

“Postscript,” Law and Human Behaviér, 8, 159.

"Social Factfinding and Legal Decisions: Judicial Reform and the Use of
Social Science." In Eds.),

Perspectives in Psychology and Law. New York: Jo iley, pp. 43-54.

"The Future of Crime and Personality Research: A Social Psychologist's
View," in (Eds.), Personality Theory, Moral

- Development, and Criminal Behavioral Behavior. Lexington, Mass.:

Lexington Books, pp. 471-473.
"The Good, the Bad, and the Lawful: An Essay on Psychological

Tnjustice,” in q (Eds.), Personality Theory, Moral
Development, and Criminal Behavior. Lexington, Mass.: Lexington
Books, pp. 107-117.

“Ordering the Courtroom, Psychologically,” Jurimetrics, 23, 321-324.

“Psycholo gical Theory and Criminal Justice Policy: Law and Psychology
in the Formative Era,” Law and Human Behavior, 6, 191-235. [Reprinted

in qu ), Law and American History: Cases
and Materials. Minneapolis, West Publishing, 1989.]

"Data and Decisions: Social Science and Judicial Reform," in
(Ed.), The Analysis of Judicial Reform. Lexington, Mass.: D.C. Heath,
pp. 43-59.

“Employment Tests and Employment Discrimination: A Dissenting
Psychological Opinion,” Industrial Relations Law Journal, 5, pp. 1-86.

“To Polygraph or Not: The Effects of Preemplo yment Polygraphing on
Work-Related Attitudes,” (with , Polygraph, 11,
185-199.

“Death Qualification as a Biasing Legal Process,” The Death Penalty
Reporter, 1 (10), pp- 1-5. [Reprinted in Augustus: A Journal of Progressive
Human Sciences, 9(3), 9-13 (1986).]

“Juries and the Death Penalty: Readdressing the Witherspoon Question,”
Crime and Delinquency, October, pp. 512-527.

5 002666



1979

1977

“Psychology and Legal Change: On the Limits of a Factual
Jurisprudence,” Law and Human Behavior, 6, 191-235. [Reprinted in -
qu.), Social Research and the Judicial Process. New York:
Russell Sage, 1983.]

"The Creation of Legal Dependency: Law School in a Nutshell" (with .

E ]IF (Ed.), The People's Law Review. Reading, Mass.:
lison-wesley, pp. 36-41. . ‘

"Television Cri}rﬁnolo . Network Ilusions of Criminal Justice Realities"
(with , Ini (Ed.), Readings on the Social Animal.
San Francisco, pp- 125-136. :

"A Psychologist Looks at the Criminal Justice System," in .
Challenges and Alternatives to the Critninal Justice System. Ann Arbor:
Monograph Press, pp. 77-85.

"Social Psychology and the Criminal Law," ir{ RN Ed.)-
Social Psychology and Modern Life. New York: Random House, pp. 671-
711. ‘

“Bargain Justice in an Unjust World: Good Deals in the Criminal Courts”
(with Law and Society Review, 13, pp. 633-650. [Reprinted in
ds.), Criminal Law and Its
Processes. Boston: Little, Brown, 1983.]

"Prison Behavior" (with , in B. Wolman (Ed.), The
Encyclopedia of Neurology. Psychiatry, Psychoanalysis, and Psychology,
Vol. IX, pp. 70-74.

"The Socialization into Criminality: On Becoming a Prisoner and a
Guard" (with-, inH(Eds.), Law, Justice
and the Individual in Society: Psychological and Legal Issues (pp. 198-

229, New Yorc

1976 "The Play's the Thing: Methodological Notes on Social Simulations," in

1975

P. Golden (Ed.), The Research Experience, pp. 177-190. Itasca, IL:
Peacock.

"The Blackboard Penitentiary: It's Tough to Tell a High School from a
Prison" (with - Psychology Today, 26ff.

10 | | 002667



1973

"Implementing Research Results in Criminal Justice Settings,"
Proceedings, Third Annual Conference on Corrections in the U.S.
Military, Center for Advanced Study in the Behavioral Sciences, June 6-7.

"The Psychology of Imprisonment: Privation, Power, and Pathology"
(with m, in D. Rosenhan and P. London
(Eds.), Theory and Research in Abnormal Psychology. New York: Holt
Rinehart, and Winston. [Reprinted in: i (Ed.), Doing Unto
Others: Joining, Molding, Conforming, Helping, Loving. Englewood
Cliffs: Prentice-Hall, 1974.
(Eds.) Contemporary Issues in Social Psychology. Third Edition.
Monteﬁ%l Calhoun, James Readings., Cases, and
Study Guide for Psychology of Adjustment and Human Relationships.

New York: Random House, 1978.]

"Social Roles, Role-Playing, and Education" (Withﬂ The
Behavioral and Social Science Teacher, Fall, 1(1), pp. 24-45. [Reprinted
i For Our Times.

n: (Eds.) Psycholo
Glenview, IL.: 9717. (Eds.)
Current Perspectives in Social Psychology. Third Edition. New York:

. Oxford University Press, 1978.]

"The Mind is a Formidable Jailer: A Pirandellian Prison" (with.

The New York Times Magazine, April
8, Section 6, 38-60. [Reprinted in (Ed.), Psychology Is Social:
Readings and Conversations in Social Psychology. Glenview, Ill.: Scott,
Foresman, 1982.]

"Interpersonal Dynamics in a Simulated Prison" (with

m, International Journal of Criminology and Penology, 1, pp. 69-
Examining Deviance Experimentally. New Yor. : Alfred Publishing, 1975;

Ed.) The Research Experience. Itasca, IIl.: Peacock, 1976;
(Ed.) The Sociology of Corrections. New York:
1977; A kiserleti tarsadalom-lelektan foarma. Budapest, Hungary:
Justice
and Corrections. New York: John Wiley, 1978; Research Methods in
Education and Social Sciences. The Open University, 1979;
(Ed.), Modern Sociology. British Columbia: Open Learning Institute,

1980; m(Ed.) Prison Guard/ Correctional Officer: The Use

and Abuse of Human Resources of Prison. Toronto: Butterworth's 1981;

mﬂids.), Social Science in Law:
ases, Materials, and Problems. Fourndation msszi

(Ed.), The Context of Human Behavior. Jagiellonian University Press,
2001; d.), Mapping the Social Landscape: Readings in
Sociology. St. Enumclaw, WA.: Mayfield Publishing, 2001.]

00266¢

11



"A Study of Prisoners and Guards" (with
Naval Research Reviews, 1-17. [Reprinted in
About the Social Animal. San Francisco:
(Ed.) Key Studies in Psychology. Third Edition. London Hodder &
Stoughton, 1999; d.), Basic Themes in Law and
Jurisprudence. Anderson Publishing, 2000.]

MEMBERSHIP/ACTIVITIES IN PROFESSIONAL ASSOCIATIONS

American Psychological Association
American Psychology and Law Society
Law and Society Association -

National Council on Crime and Delinquency

INVITED ADDRESSES AND PAPERS PRESENTED AT PROFESSIONAL
ACADEMIC MEETINGS AND RELATED SETTINGS (SELECTED)

2003 “Crossing the Empathic Divide: Race Factors in Death Penalty
Decisionmaking,” DePaul Law School Symposium on Race and the Death
~ Penalty'in the United States, Chicago, October.

“Supermax Prisons and the Prison Reform Paradigm,” PACE Law School
Conference on Prison Reform Revisited: The Unﬁmshed Agéenda, New
York, October.

“Mental Health Issues in Supermax Confinement,” European Psycholo,éy
and Law Conference, University of Edinburgh, Scotland, July.

“Roundtable on Capital Pumshment in the United States: The Key
Psychological Issues,” European Psychology and Law Conference,
University of Edinburgh, Scotland, July.

“Psychology and Legal Change: Taking Stock,” European Psychology and
Law Conference, University of Edinburgh, Scotland, July.

12 002669



2002

2001

“Economic Justice and Criminal Justice: Social Welfare and Social
Control,” Society for the Study of Social Issues Conference, January.
“Race, Gender, and Class Issues in the Criminal Justice System,’? Center
for Justice, Tolerance & Community and Barrios Unidos Conference, '
March.

“The Péychological Effects of Imprisonment: Prisonization and Beyond.”
Joint Urban Institute and United States Department of Health and Human
Services Conference on “From Prison to Home.” Washington, DC,
January.

“On the Nature of Mitigation: Current Research on Capital J ury
Decisionmaking.” American Psychology and Law Society, Mid-Winter
Meetings, Austin, Texas, March.

“Prison Conditions and Death Row Conﬁnement ” New York Bar
Association, New York City, June.

“Supermax and Solitary Conﬁnement The State of the Research and the
State of the Prisons.” Best Practices and Human Rights in Supermax
Prisons: A Dialogue. Conference sponsored by University of Washington
and the Washington Department of Corrections, Seattle, September.

“Mental Health in Supermax: On Psychological Distress and Institutional
Care.” Best Practices and Human Rights in Supermax Prisons: A
Dialogue. Conference sponsored by University of Washington and the
Washington Department of Corrections, Seattle, September.

“On the Nature of Mitigation: Research Results and Trial Process and
Outcomes.” Boalt Hall School of Law, University of California, Berkeley,
August.

“Toward an Integrated Theory of Mitigation.” American Psychological
Association Annual Convention, San Francisco, CA, August.

Discussant: “Constructing Class Identities—The Impact of Educational
Experiences.” American Psychological Association Annual Convention,
San Francisco, CA, August.

“The Rise of Carceral Consciousness.” American Psychological
Association Annual Convention, San Francisco, CA, August.

13 002670



2000

1998

1998

“On the Nature of Mitigation: Countering Generic Myths in Death Penalty
Decisionmaking,” City University of New York Second International
Advances in Qualitative Psychology Conference, March.

“Why Has U.S. Prison Policy Gone From Bad to Worse? Insights From
the Stanford Prison Study and Beyond,” Claremont Conference on
Women, Prisons, and Criminal Injustice, March.

“The Use of Social Histories in Capital Litigation,” Yale Law School,
April.

“Debunking Myths About Capital Violence,” Georgetown Law School,
April.

“Research on Capital Jury Decisionmaking: New Data on Juror
Comprehension and the Nature of Mitigation,” Society for Study of Social
Issues Convention, Minneapolis, June.

“Crime and Punishment: Where Do We Go From Here?”” Division 41
Invited Symposium, “Beyond the Boundaries: Where Should Psychology
and Law Be Taking Us?” American Psychological Association Annual
Convention, Washington, DC, August.

“Psychology and the State of U.S. Prisons at the Millennium,” American
Psychological Association Annual Convention, Boston, MA, August.

“Spreading Prison Pain: On the Worldwide Movement Towards
Incarcerative Social Control,” Joint American Psychology-Law Society/
European Association of Psychology and Law Conference, Dublin,
Ireland, July.

“Prison Conditions and Prisoner Mental Health,” Beyond the Prison
Industrial Complex Conference, University of California, Berkeley,
September.

“The State of US Prisons: A Conversation,” International Congress of
Applied Psychology, San Francisco, CA, August.

“Deathwork: Capital Punishment as a Social Psychological System,”
Invited SPPSI Address, American Psychological Association Annual
Convention, San Francisco, CA, August.

“The Use and Misuse of Psychology in Justice Studies: Psychology and
Legal Change: What Happened to Justice?,” (panelist), American

14

00267



Psychological Association Annual Convenﬁon, San Francisco, CA,
August.

“Twenty Five Years of American Corrections: Past and Future,” American
Psychology and Law Society, Redondo Beach, CA, March.

1997 “Deconstructing the Death Penalty,” School of J ustice Studies, Arizona
State University, Tempe, AZ, October.

“Mitigation and the Study of Lives,” Invited Address to Division 41
(Psychology and Law), American Psychological Association Annual
Convention, Chicago, August. :

1996 “The Stanford Prison Experiment and 25 Years of American Prison
Policy,” American Psychological Association Annual Convention,
Toronto, August.

1995 “Looking Closely at the Death Penalty: Public Stereotypes and Capital
Punishment,” Invited Address, Arizona State University College of Public
Programs series on Free Speech, Affirmative Action and Multiculturalism,
Tempe, AZ, April.

“Race and the Flaws of the Meritocratic Vision,” Invited Address, Arizona
State University College of Public Programs series on Free Speech,
Affirmative Action and Multiculturalism, Tempe, AZ, April.

“Taking Capital Jurors Seriously,” Invited Address, National Conference
on Juries and the Death Penalty, Indiana Law School, Bloomington,
February.

1994 “Mitigation and the Social Genetics of Violencé: Childhood Treatment
and Adult Criminality,” Invited Address, Conference on the Capital
Punishment, Santa Clara Law School, October, Santa Clara.

1992 “Social Science and the Death Penalty,” Chair and Discussant, American
Psychological Association Annual Convention, San Francisco, CA,
August.

1991 “Capital Jury Decisionmaking,” Invited panelist, American Psychological

Association Annual Convention, Atlanta, GA, August.

15 002672



