NARRATIVE v .y
OF MEETINGS _¥
DAR COUNCIL

DATE OF REPORT: 09703791
RECORD NUMBER: 39
DAR CASE NUMBER: 87-118

DAR CASE TITLE:
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SYNOPSIS OF CASE:

DOE ASKS THAT TRAVEL COSTS BE UPDATED TO REFLECT ALL
REQUIREMENTS OF P.L. 99-324 (CHANGES FAC 86-19, ITEM
I1I).

SYNOPSIS OF MEETINGS:

7/12/89--CASE HANDED OUT TO CAAC AND SCHD FOR--7/26/89. 7/26/89--CAAC
APVS CHANGES TO DARC POSITION. AWT COORD WITH DARC. 8/9/89--DARC
RCVS CAAC REVS AND SCHD FOR--8/16/89. 8/16/89--DARC CNSDRS CASE AND
SCHD FOR--8/23/89. 8/23/89--DARC APVS CAAC REVS. A1 TO DO LTR TO
CAAC. 8/30/89--DARC RCVS A1 DRAFT LTR TO CAAC. 04 TO DO.
9/13/89--DARC RCVS 02 REPT DUE. 02 TO DO LTR OF TRANSMITTAL. A2 TO
DO LEGAL MEMO BY--9,/20/89. 9/20/89--DARC CNSDRS CASE. 9/27/89--05 TO
DO REPT, A2 TO DO LEGAL MEMO. REPT DUE--9/27/89. 9/15/89--DARC SENDS
PROPOSED RULE CVGE TO CAAC. AWT CAAC REPLY. 4/17/90--CAAC APVS
PROPOSED RULE. WILL SEND TO FAR SEC FOR FED REG NOTICE. 6/13/90--FED
REG PUBL PROPOSED RULE AT 55 FR 24068. PUB CNT PERIOD ENDS--8/13/90.
8/14/90--PUB CMT PERIOD ENDED ON 8/13/90. FAR SEC TO PUT PUB CMT PKG
TOGETHER. 9/12/90--PUB CMTS HANDED OUT TO DARC. Al TO TASK ccp CMTE
TO RVW. REPT DUE--10/17/S0. 9/13/90--CCP CMTE TASKED TO RVW PUB
CMTS. REPT DUE--10/17/90. 10/17/90--REPT DUE EXTENDED T0O--10/24/90.
10/24/90--RCV ‘D AND SCHD CCP CMTE REPT OF 10/17/90 FOR--11/7/90. ‘
11/7/90--DARC RCVS FINAL RULE CVGE. EM TOP COGRD WITH CPF ANDS SEND
TO CAAC. 11/29/90--DRAFT MEMO TO DASD(P) SENT TO 01 TO RVW.
12/7/90--FINAL RULE CVGE SENT TO CAAC. 2/6/91--CASE HANDED OUT T0
CAAC AND SCHD FOR--2/20/91. 2/20/91--CAAC APVS FINAL RULE.

3/8/91--FAR FINAL RULE SENT TO FAR SEC FOR FUTURE FAC. 8/22/91--FAR
F/RULE PUBL AT 56 FR 41728, FAC 90-7, ITEM X.
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‘Rules and Regllations 4-‘17739

e ——————
PART 31-~CONTRACT COST - DEPARTMENT OF DEFENSE - B. Regulatory Flaxibility Act
PRINCIPLES AKD PROCEDURES - P DOD, GSA, and NASA certify that the
: GENERALSERVICES - - = . - 1
Autharity: 40 U.S.C. ¢88(c}: 10 US.C. ADMINISTRATION * - - - ﬁnal rule in FAC 90-7 will ':0' have a
chapter 137; and 42 U.S.C. 2473(c). . L significant economic impact on a
. ' substantial number of small entities
2..Sectxon 31@5-0 is amended by NATIONAL AERONAUTICS AND. i under the Regu]atory F’lexibnhty Act (5‘
adding paragraph (f)(3)(v}; by revising SPACE ADMINISTRATION U.8.C. 801, et seq.) because most
the first sentence of paragraph (j)(4); and \\ contracts awarded to small entities are
by redesignating paragraph (0)(4) as 48 CFR Part 31 S A\* Y awarded on a competitive, fixed-price
(0)(5) and adding a new paragraph {o)(4) ' % Al basis and the cost principles do not
to read as follows: . RIN 9000-ADS8 : apply.
31.205-8 Compensation for personal [FAR Case 90-26; Item X] . C. Paperwork Reduction Act
e & e e Federal Acquisition Regulation; Travel The Paperwork Reduction Act (Pub. L.
Srore e Costs ~ 86-511) does not apply because the final
G)3) rule does not impose any recordkeeping
A AGENCIES: Department of Defense requirements or information collection

(v) Increased pension costs resulting
from the withdrawal of assets from a
pension fund and transfer to another
employee benefit plan fund are
unallowable except to the extent
authorized by an advance agreement,
The advance agreement shall:

(A) State the amount of the
Government's equitable share in the
gross amount withdrawn; and

(B) Provide that the Government
receive a credit equal to the amount of .
the Government's equitable share of the
gross withdrawal. If a transfer is made
without such an agreement, paragraph
(§)(4) of this subsection will apply to the
transfer as a constructive withdrawal
and receipt of the funds by the
contractor.

(4) Termination of defined benefit
pension plans. When excess or surplus
assets revert to the contractor as a
result of termination of a defined benefit
pension plan, or such assets are
constructively received by it for any
reason, the contractor shall make a
refund or give a credit to the
Government for its equitable share of
the gross amount withdrawn, * * *

* L - * L]

(0){4) Costs of postretirement benefits
attributable to past service (“transition
obligation”) as defined in Financial
Accounting Standards Board Statement
106, paragraph 110, are allowable
subject to the following limitation: The .
allowable amount of such costs - )

- assignable to a contractor fiscal year

cannot exceed the amount of such costs _
which would be assigned to that
contractor fiscal year under the delayed
recognition methodology described in
paragraphs 112 and 113 of Statement

106.

- A ] * - -
[FR Doc. 91-19705 Filed 8-21-91; 8:45 am]

(DOD), General Services Administration
[GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed on a final rule amending FAR
31.205-48 to prevent the erroneous
interpretation that the maximum
allowable contractor per diem costs
must be calculated in the same manner
as the “lodgings-plus” method contained
in the Federal Travel Regulations.

EFFECTIVE DATE: September 23, 1991,
FOR FURTHER INFORMATION CONTACT:

. Mr. Jeremy Olson at (202) 501-3221 in

reference to-this FAR case. For general
information, contact Ms. Beverly
Fayson, FAR Secretariat, room 4041, GS
Building, Washington, DC 20405 {202)
501-4755. Please cite FAC 90-7, FAR
case 80-26, :

SUPPLEMENTARY INFORMATION:

A. Background |

Travel Costs . S
A notice of a proposed rule to clarify

the travel cost principle at FAR 31.205-

46 was published in the Federal R

on June 13, 1990 (55 FR 24068). Public

comments received were considered by

both Councils and several changes were

made in the development of the final
rule. The purpose of this rule is to make

‘it clear that while downward -

adjustments form the Government's
maximum per diem rates are generally
appropriate on partial travel days or on
days when no lodging costs have been
incurred, contractors are not required to
calculate these adjustments in
accordance with Government travel
regulations. Contractors may instead
utilize their own travel policy °
procedures, so long as the result :
constitutes a reasonable charge to the
contract. . : ’

requirements or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 U.S.C.
3501, &t seq. Under the current rules of
the FAR, particularly the clauses at
52.215~2, “Audit-Negotiation,” and
52.216-7, “Allowable Costs and
Payment,” offerors and contractors are
required to maintain, and provide access
to, records siifficient to permit the
Government to determine the
allowability and reasonableness of
costs. : :

D. Public Comments

On June 13, 1980, a proposed rule was
published in the Federal Register (55 FR
24068). Comments received from 18
individuals and organizations were
considered by the Councils; several
changes were made in the development
of the final rule.

List of Subjects in 48 CFR Part 31
Government procurement.
Dated: July 24, 1901.
Albert A. Vicchiolla, .
Director, Office of Federal Acquisition Policy.
Therefore, 48 CFR part 31 is amended
as set forth below: :
1. The authority citation for 48 CFR
part 31 continues to read as follows:

Authority: 40 U.S.C. 486(c): 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 31-—-CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 31.205-46 is amended in
paragraph (a)(1) by removing the words
“paragraphs (b) through (f) of* and _
inserting in their place “the limitations
contained in"; by revising paragraph
(a)(4): and adding paragraph (a)(6) to
read as follows:

31.205-48 tuvucootq.
(a) * .. -
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{4) Sab phs (a)(2) end {a)3)of Ms. Beverly ¥, vFAR _Z $500,” an o theirplace -
this lubmo not inx?;x'poratg,the room 4041, Gsmﬂuﬂding. Ws:u'mohingmn, DC “Slmmdmm for furniture),”. -
ations cited in subdivisions . - - - 20405 (202) 501-4738. Ploaye citeFAC_ - . :
(-)gm). (i), and (iif) of this subsection  90-7, FAR Case 91-21;: i~ s evviyy 468081 - [Amended)
in their entire

. the maximum SUPPLEMENTARY INFORMATION: 3. Section 43.608-1(b) is amended in
diem rates, the definitions of lodgmgp" R Mv i 2L oyt « o the second column, firgt entry of Table
meals, and incidenta] expenses, and the  A.Background -, TELALY Loans 451 b}:'removiqg the words “in excess
regulatory coverage dealing with special Screening of Contractor Inventy £0f $500" and inserting in their place
or unusual situations are incorporated o ~'7 < ¢ valued at $1,000 or more {$500 for v
herein. The General Services Administration, furniture]”; and in the second column,
tese. : S whichhasthemnagemqu e e !!xirdentxy.byremovingtheworda“ssoo :

{6) The maximum per diem rates - responsibility for its Federal Supply or less” and inserting in their place “less -

referenced in subparagraph (a){2) of this ~ Service's ﬂ_":‘rm‘m P “:l:o than $1,000 (8500 for furaiturg)”,
aubae.ction generally would not m&’zﬁmzqa'p eral en tion 45.608-2 {Amended] S
wg]st%uht:nlnr:tluonablz &atiligmrge— - Regulation. The amendments to 45.608 -, 4. Section 45.808-2 s amended in

odging . 8re necessary to increase the threshold paragraph (a) by removing the words “in

; and/or , for acreening of contractor inventory to excess of $500" and inserting in their
departand e iravel days (o), day of  for scroening Regulonooral Property  place “of $1.000 or saeee 1ont, o !

: Management Regulations (FPMR). furniture)”,
Appropriate downward adjustments _ ) :
the maximum per diem rates would p, Public Comments and Regutatory ) &Sec??ln 45.006-5(d) is revised to
normally be required under t!:’ese Flexibility Act . w7~ read as follows: B -
tances. While these a justments a - 45.608-8 Special ftems
> meed ot be calculated in accordance signifoal rule f,f,‘;:iﬂ:'“”'m“?hf‘ L e ie g Soreening.
R ST UL T
! wlt in ble of. ~ 88-577 and publication f,ogubhc processing equipment (ADPE). See the
. fesult in @ reasonable charge. comment is not re d. Therefore, the FIRMR (41 CFR part 201-33). -
o . * ¢ R Reg;ﬂatory!-'lexib ty Act does not 1 e * . ‘- e . AN
-« [FR Doc. 81-18706 Filed 8-21-81; 8:45 am) apply. However, comments from sma 8. Section 45 .008-8{b) is amended by
 ——— Fubpar wil by ot o AR o 020 = follows:
accordance with section 810 of the Act. 45.808-8 'ﬂcponﬂmmm
- DEPARTMENT OF DEFENSE * Such comments must be submitted Property (SF 120). ,. -
: GENERAL SERVICES Separately and cite FAC 90-7, FARcase « * e . .
~ ADMINISTRATION ~ 9i-2Lincomespondence. - )t | L
" TIONAL AERON C. Paperwork Reduction Act ‘ Item 5, To. E:te;g:c name(s)
' ::ACE Aommsmglrrg%s AND The Paperwork Reduetion Act (Pub, L. :;’3.:3:.‘?.’ the GSA :egiona]m:gice
: 96-511) is inapplicable, since the serving the geographic area in which the
" 48 CFR Part 45 amendments to FAR subpart 45.6 do not P is locatef
. imposge recordkeeping information oror n * e e
[FAR Case 91-21; item xi] collection requirements or collection of - S -
Federal Acquisition R ulation: information from offerors, contractors, {FR Doc. 81-19707 Filed 8-21-81; 845 am]
Screening of 3 .m'.m'w or members of the public which require’  swLma cooe 0020-34-4 .

f the nppmval of OMB nnder“ U.s,c. ? _\
AGENCIES: Department o Defense 3501, et seq. : ARTM| DEFENSE
{DOD), General Services Administration DEP ENT OF : .

(GSA), and National Aeronautics and List of Subjects in 48 CFR Part 45 GENERAL SERVICES
Space Administration {NASA). Government procurement. ADMINISTRATION
ACTION: Fi . ‘Dated: July 24,101, .

o e e
SUMMARY: The Civilian ency ) L .
Acquisition Council and the Defense %cml’ OFice of Federoi Acquisition Policy. ‘
Acquisition Regulations Council have " Therefore, 48 CFRP“" 45is amended o4 CFRPartS0 = . ..
agreed on a final rule to revise the as set forth below: L, . ) , :
Federal Acquisition Regulation (FAR) to 1. The authority citation for 48 CFR [FAR Case 91-22; item xi1]
update FAR subpart 45.8, Reporting, part 45 eonﬁnue?‘_to read as Tollows:
Redistribution, and Disposal of ~ Authority: 40 U.S.C. 486(c); 10 U.5.C. Federal Acquisition Regulation;
Contractor Inventory, to conform with chapter 137; and 42 U.8.C. 2473(c). . _Extraordinary Contractual Actions

changes to the Federal Property : )
Management Regulations (FPMR) and pm 45—covmm- Pnopgm AGENCIES: Department of Defense

(DOD), General Servi Administration
he Federal Information Resource 45.606-5 [Amended] : : (csm% and National z’mnauua and
vanagement Regulation (FIRMR). 2. Section 45.606-5 is.amended in Space Administration (NASA),
FFECTIVE DATE: Septembe: 23, 1991, paragraph (c)(a)(iv) by l'emovins the ACTION: Final rule.

OR FURTHER INFORMATION CONTACT: words “$500 or less.” and

or inserting in
or information pertaining to this cage, their place “less than $1,000 ($500 for 'SUMMARY: The Civilian Agency
ontact Ms. Jeritta Parnell at (202) 501- furniture).”; and in paragraph (c)3)(v) Acquisition Council and the Defense
082. For genera] information, contact _ by rémoving the words “more than . Acquisition Regulationy €ouncil have
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24068 : Register /| VoI55, No. 114 / Wednesday, June 13, 199cki™Oposed Rules
DEPARTMENT ( NSE Council that FAR 31.205-46{a)(4) has List of Subjects in 48 CFR Part 31
{ been erronecusly interpreted to mean Government procurement.
GENERAL SERWC that the maximum allowable contractor Dated: 8. 1990
ADMINISTRATION™ per diem travel costs must be calculated Albert A.]:Ilnl:chiolll.'
in the same manner as the “lodging- . ; . .
NATIONAL AERONAUTICS AND plus” method contained in the Federal ~ Director, Office of Federal Acquisition Policy.
SPACE ADMINISTRATION Travel Regulations. The FAR Councils = _ Therefore, it is proposed that 4 CFR
never intended to impose Government ~ Past 31 be amended as set forth below:
48 CFR Part 31 administrative procedures upon PART 31—-CONTRACT COST
contractors. Accordingly, it is proposed  pRINCIPLES AND PROCEDURES

Federal Acquisition Regulation (FAR);
Travel Costs

AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Propos 3

SUMMARY: The Civilian Agency ,
Acquisition Council and the Defense
Acquisition Regulatory Council are
considering changes to FAR 31.205-46 to
clarify the maximum allowable
contractor per diem travel costs.

DATES: Comments should be submitted
to the FAR Secretariat at the address
shown below on or before August 13,
1990, to be considered in the formulation
of a final rule.

ADDRESSES: Intérested parties should
submit written comments to: General

' Services Administration, FAR

Secretariat {VRS), 18th & F Streets NW.,
room 4041, Washington, DC 20408.

" Please cite FAR Case 90-26 in all

correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT:
Ms. Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20405, (202) 501-4755. Please cite
FAR Case 90-28.

SUPPLEMENTARY INFORMATION:

A. Background N
It has come to the attention of the

~ Civilian Agency Acquisition Council

and the Defense Acquisition Regulatory

that subparagraph (d)(4) be
grammatically rearranged to prevent
erroneous interpretation.

Another minor editorial correction
recognizes that subparagraph (a)}{1}-
contains allowability criteria.

A new subparagraph (a)(6) is
proposed to define reasonable per diem
costs for partial travel days and when
no lodging costs are incurred. :
Appropriate downward adjustments in
maximum per diem rates are generally
required under these circumstgnces.

B. Regulatory Flexibility Act

The proposed revisions to FAR
31.205-46 are not expected to have a
significant economic impact on a

" gubstantial number of small entities ~

under the Regulatory Flexibility Act (5
U.S.C. 601, et s6q.) because they merely
improve language that has been
erroneously interpreted and further
define cost reasonableness in specific .
circumstances. No change in meaning or
existing interpretations of '
reasonableness is intended.

C. Paperwork Reduction Act
The Paperwork Reduction Act does

not apply because the proposed changa

to the FAR do not impose recordkeeping
information collection requirements or
collection of information from offerors,
contractors, or members-of the public
which require the approval of OMB
under 44 U.S.C. 3501, ef seq.

1. The authority citation for 48 CFR
parts 31 continues to read as follows:

Authority: 40 U.S.C. 488(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

Section 31.205-48 is amended by
revising the first sentence in paragraph
(a)(1); by revising paragraph (a)(4); and
by adding paragraph (a)(6) to read as

‘ follows:

§ 31.205-48 Travei costs.

(a)(1) Costs for transportation,
Jodging, meals, and incidental expenses
incurred by contractor personnel on
official company business are allowable
subject to the limitations contained in
this subsection. * * *

* L ] * » *

(4) Subparagraphs (a}{2) and (a)(3) of
this subsection do not incorporate the
regulations cited in subdivisions (a})(2)
(i), (it), and (iii) in their entirety. Only
the maximum per diem rates, the
definitions of lodging, meals, and
incidental expenses, and the regulatory
coverage dealing with special or unusual

" situations are incorporated herein.

L L - - -

(6) The maximum per diem rates
referenced in subparagraph (a)(2) of this
subsection do not constitute a
reasonable daily charge when no
lodging costs are incurred and on partial
travel days (e.g., day of departure and
return). '

{FR Doc. 90-13702 Filed 6-12-9C; 8:45 am]
BIANG CODE 6020-34-M




General Services Administraticég |
Office of Acquisition Policy 87-ug
Washington, DC 20405

June 19, 1991

MEMORANDUM FOR CLAUDIA NAUGLE
EXECUTIVE EDITOR
DEFENSE ACQUISITION REGULATIONS SYSTEM
OUSD(R) c/o 3D139 PENTAGON,
WASHINGTON, DC 20301-3000

FROM: [b)X©) '
FAR SECRETARIAT

SUBJECT: FAC 90-6, Federal Register copy and looseleaf
pages (DRAFT COPY)

Sy a0 -0

Attached hereto is FAC éo’-6,>ready for your review,
correction, and/or co v Please handle expeditiously and

return this copy to the Secretariat within the next week.

We are striving for a publication date of July 15, 1991, and.
your attention is greatly appreciated.

If you have any questions, I may be reached at|®®

Attachments




11
111

Iv

VI

VIiI

VIII

IX

XI

XII

Subject

Threshold
Requirements
(Final)

Small Purchase
Limitation
(Interim)

Prescription for
Delivery Clauses
(Final)

Award Without
Discussions
(Interim)

Commercial Pricing

Certificate
(Interim)

Nonavailability
Exception to the
Buy American Act
(Final)

Indian-Owned

Economic Enterprises

(Interim)

Cost Accounting

Standards; Cost

Impact Proposals
(Final)

Travel Costs
(Final)

Screening of

Contractor Inventory

(Final)

Extraordinary

Contractual Actions

(Final)

Contract Security
Classification
Specification
(Final)

90-51

91-19

90-38

91-29

91-25

91-23

91-28

89-34

90-26

91-21

91-22

91~33

89-400

90-306

90-421

90-302

90-304

90-435

88-342

88-95

87-118

89-053

- 90-044

91-712

JUN | 8 199]




II

I11

Iv

VI

VI

Vi1l

IX

X1

X1I

XIII

®

FAC 90-6
Iitle
Threshold Requirements
sﬁall Purchase Limitation
Prescription for Delivery Clauses
Award Without Discussions
Commercial Pricing Certificate

Nonavailability Exception to the
Buy American Act

Indian-Owned Economic Enterprises

Cost Accounting Standards;
Cost Impact Proposals

Travel Costs
Screening of Contractor Inventory
Extraordinary Contractual Actions

Contract Security Classification
Specification

Technical Amendments

@ b W W W W

b

m oo »m




FAC 90-6

Federal Acquisition Circular (FAC) 90-6 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-——Threshold Requirements (FAR Case 90-51)

This change raises the threshold, revises the prescription
for the clause 52.202-1, and makes other editorial changes.

Replacement pages: 2-1, 2-2, 3-19, 3-20, 52-5 and 52-6.

Item II-—Small Purchase Limitation (FAR Case 951-19)

FAR 5.101(a) and 5.205(d) (1) are amended to eliminate the
requirement to synopsize contract actions between $10,000 and
$25,000; 13.104(g) is revised to refer to 5.101(a) (2) for public
display requirements; 19.702 and 19.708 are amended to refer to
the small purchase limitation instead of $10,000. The clause at
52.219-8 is no longer applicable for small purchases.

Replacement pages: $-1 through 5-4, 13-1, 13-2, 19-33,
19-34, 19-37, 19-38, 52-315, and 52-316.

Item III—Prescription £for Delivery Clauses (FAR Case
90-38)

The prescription for the delivery clauses, 52.212-1, Time of
Delivery, and 52.212-2, Desired and Required Time of Delivery, are
revised to permit their use in all contract types, except for
construction and architect-engineering contracts.

Replacement pages: 12-1, 12-2, 52-25 through 52-26.2, 52-
307, and 52-308.

Item IV—Awazrd Without Discussions (FAR Case 951-29)

Sections 14.201-9(e) (3), 15.406-5(c), and 15.605(e) have been
amended to require solicitations to include all evaluation factors
and any significant subfactors (including noncost and nonprice
related factors); 14.503-1(a) (4) has been amended to require
requests for technical proposals to include all evaluation factors
-and any significant subfactors; 15.610(a) has been revised to
indicate that, for DOD, NASA and the Coast Guard, discussions are
not required for an acquisition provided the intent to award
without discussion is stated in the solicitation; 15.612(c) (4) has
been revised to require source selection plans to include any
significant subfactors that will be evaluated; 52.215-16 has been
revised to add two alternate paragraphs for use by DOD, NASA and
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the Coast Guard; the prescription at 15.407(d) (4) has been revised
to reflect the alternates.

Replacement pages: 14-5, 14-6, 14-19 through 14-21, 15-5
through 15-8.1, 15-13 through 15-18, 52-45 through 52-48,
52-311, 352-312, and 52-312.1.

Item V—Commercial Pricing Certificate (FAR Case 91-25)

Sections 15.813-1, 15.813-2, 15.813-3, 15.813-6, and 52.215-
32 are amended to eliminate the requirements for application of
commercial pricing certification policies to contracts awarded by
DOD, NASA, and the Coast Guard.

Replacement pages: 15-35 through 15-41, and 52-49 through
52-54.1. -

Item VI-——Nonavailability Exception to the Buy American Act
(FAR Case 91-23)

FAR 25.102(b) is revised to allow contracting ofkficers to
make determinations in certain circumstances when domestic
materials and supplies are not available,

Replacenent pages: 25-1 through 25-8.

Item VII—Indian-Owned Economic Enterprises (FAR Case
91-28) v ’

FAR Subpart 26.1, Indian Incentive Program, and the clause at
52.226-1 are added to allow contractors to recover certain costs
of subcontracting with Indian organizations and Indian-owned
economic enterprises.

Replacement pages: Stzxucture of the FAR to the Subpart
Level, pages 3 and 4, Table of Contents, Part 26, 26-1,
$2-119 through 52-122.1, 52-321, and 852-322.

Item VIII—Cost lccounting Standards; Cost Impact
Proposals (FAR Case 895-34)

FAR 30.602-1 through 30.602-3 are revised and 52.230-4 is
amended to clarify the responsibilities of the Government and
contractors regarding Cost Accounting Standards cost impact
statements. ‘

Replacement pages: 30-73 through 30-77, 52-157, and
52-158.
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ITEM IX—Travel Costs (FAR Case 90-26)

FAR 31.205-46 is amended to clarify that appropriate downward
adjustments from the Government's maximum per diem rates would
normally be required on partial travel days or on days when no
lodging costs have been incurred, before such charges can be
considered reasonable. However, contractors are not required to

" calculate these adjustments in accordance with Government travel

regulations and may, instead, utilize their own travel policy
procedures, so long as the result constitutes a reasonable charge.

Replacement pages:  31-37 through 31-42.

Item X—Screening of Contractor Inveantory (FAR Case 91-21)

The Federal Acquisition Regulation (FAR) is revised to update
sections 45.606-5, 45.608-1, 45.608-2, 45.608-5, and 45.608-8 of
Subpart 45.6, Reporting, Redistribution, and Disposal of
Contractor Inventory, to conform with changes in the Federal
Property Management Regulations (FPMR) and the Federal Information
Resources Management Regulation (FIRMR).

Replacement pages: 45-23 through 45-29.

Item XI—Extraordinary Coantractual Actions (FAR Case 91-
22)

This final rule amends the FAR by deleting the coverage in
50.103, Deviations, and placing the section in "reserve"™ status.
Both Councils have determined that the coverage in Subpart
1.4—Deviations to the FAR, provides adequate policies and
procedures for authorizing deviations from the FAR.

Replacenent pages: Table of Contents, Paxrt 50, 50-1 and
50-2.

Item XII—Contract Security Classification Specification
(FAR Case 91-33)

Section 53.303 is amended by replacing the JAN 1978 edition
of DD Form 254 with the DEC 1990 edition.

Replacement pages: 53-211 and 53-212.
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Item XIIXI—Technical Amendments

Technical amendments have been made to FAR sections 4.602(b),
5.202(a) (4), 7.306, 8.404(b), 8.703, 12.300, 12.302 and 12.303,
30.201-4(c) (1), 43.104(b), 52.219-15, 52.225-13(c), 52.228~
5(b) (1), 52.232-1, 52.236-21, 52.236-21(d), 52.246-2(1i) (2), and
52.301 (clause entry 52.219-14) to update information, to correct
grammatical errors, and to correct inaccuracies. Part III of
Appendix A to Part 30 has been moved from the end of Part 30 to
the end of Appendix A, and the part heading at the top of page 31-
29 of the looseleaf has been corrected.

1. Section 4.602 is amended by revising the second sentence
of paragraph (b) to read as follows:

4.602 Tederal Procurement Data Systen.

* * * * *

(b) *** This manual (available at no charge from the General
Services Administration, Federal Procurement Data Center, 7th & D
Streets, SW, Room 5652, Washington, DC 20407, telephone (202) 401~
1529, FTS 441-1529, FAX (202) 401-1546) provides the necessary
instruction to the data collection point in each agency as to what
data are required and how often to provide the data.

* * * * *
5.202 [Technical amendment]

2. Section 5.202 is amended in paragraph (a) (4) by removing
the reference "5.205(e)" and inserting in its place "5.205(f)".

7.306 [{Technical amendment]

3. Section 7.306 is amended in the introductory text by
adding an "s®" to the end of the word "differ™.

8.404 [Technical amendment)

4. Section 8.404 is amended in paragraph (b) by removing the
acronym "FIRMR" and replacing it with "FPMR".

5. Section 8.703 is amended by reéising the second sentence
of paragraph (a) to read as follows:

8.703 Procurement List.

(a) *** Copies of the Procurement List may be obtained by
submitting GSA Form 457 to the General Services Administration,
Centralized Mailing List Service (7CAIL), P.O. Box 17077, 819
Taylor Street, Fort Worth, TX 76102-0077., **x*
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* * ® * *
12.300, 12.302. and 12.303 ([Technical amendments]
: 6. Sections 12.300, 12.302 and 12.303 are amended by
removing the reference "15 CFR 350" and inserting in its place "15
CFR 700" in the following places:
i. The introductory text of 12.300
ii. In 12.302:
A. Paragraph (c), and
B. Paragraph (e) (twice).
iii. In 12.303:
A. Paragraphs (d) (1) (twice) , and (d) (2) and (3), and
B. Paragraph (g).
30.201-4 [Technical amendment]

7. Section 30.201-4 is amended in paragraph (c) (1) by
removing the word "that" and inserting in its place "than".

43.104 [Technical amendment]

8. Section 43.104 is amended in paragraph (b) by removing
the reference "43.106" and inserting in its place "43.107".

52.219-15 [Technical amendment] _

9. Section 52.219-15 is amended in the clause title by
removing the words " (JUN 1989)" and inserting in their place " (APR
1991)"; and in paragraph (a) (3), in the definition of "Public or

private organization for the handicapped", by adding the word
“which" before the word "employs"™.

52.225-13 [Technical amendment]

10. Section 52.225-13 is amended in paragraph (c) by
removing the comma after the word "Persons".

52.228-5 [Technical amendment)

11. Section 52.228-5 is amended in paragraph (b) (1) by
removing the word "prescribe".

52.232-1 (Technical amendment]
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12. Section 52.232-1 is amended in the introductory text by
adding the word "supply" after the first use of the term "fixed-
price".

52.236-21 [Technical amendment]

13. Section 52.236-21 is amended in the introductory text by
removing the reference "36.520" and inserting in its place
"36.521"; and in paragraph (d) of the clause by adding the word
“"or" after the first use of the word "subcontractor,".

52.246-2 [Technical amendment)

14. Section 52.246-2 is amended in the first sentence of
paragraph (i) (2) of the clause by adding "'s" to the first use of
the word “Government™.

52.301 [Technical amendment]

15. Section 52.301 is amended in the first column of the
Table at entry 52.219-14 by removing the reference "19.811(e)" and
inserting in its place "19.811-3(e)".

Replacement pages: 4-3, 4-4, 5-1, 5-2, 7-7, 7-8, 8-9,
8-10, 8-15, 8-16, 12-3 through 12-6, 30-3, 30-4, Part IIIX
of Appendix A to Part 30, III-1 and III-2, 43-1, 43-2,
52-83, 52-84, 52-119, 52-120, 52-145, 52-146, 52-159,
52-160, 52-197, 52-198, 52-237, 52-238, 52-317, and
52-318.
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[BILLING CODE 6820-34) ’

DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

RIN 9000-AD9SS

[FAR Case 90-26)

Federal Acquisition Regulation; Travel Costs
AGENCIES: Department of Defense (DOD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA).
ACTION: Final rule.
SUMMARY: The Civilian Agency Acquisition Council and the Defense
Acquisition Regulations Council have agreed on a final rule
~ amending FAR 31.205-46 to prevent the erroneous interpretation
that the maximum allowable contractor per diem costs must be
calculated in the same manner as the "lodgings-plus" method
contained in the Federal Travel Regulations.
DATES: Effective Date: [Enter date 30 days after publication
date in Eederal Register.) |
ADDRESSES: Interested parties should submit written comments to:

General Services Administration

FAR Secretariat (VRS)

18th & F Streets, NW, Room 4041

Washington, DC 20405
Please cite FAC 90-6, FAR Case 90-26, in all correspondence

related té this issue.

JNT 8 100




L ' 9

(b)(2)

FOR FURTHER INFORMATION CONTACT: ®® \ at

®)2) | i reference to this FAR case. For general information,

contact (b)(6) , FAR Secretariat, Room 4041, GS

Building, Washington, DC 20405 ©@ . Please cite FAC

90-6, FAR Case $90-26.
SUPPLEMENTARY INFORMATION:

A. Background

Ixavel Costs (FAR Case 90-26)

A notice of the proposed rule to clarify the travel cost
principle at FAR 31.205-46 was published in the Eederal Register
on June 13, 1990 (55 FR 24068) . Public comments received were
considered by both Councils and several changes were made in the
development of the final rule. The purpose of this rule is to
make it clear that while downward adjustments from the
Government's maximum per diem rates are generally appropriate on
partial travel days or on dﬁys when no lodging costs have been
incurred, contractors are not required to calculate these |
adjustments in accordance with Government travel regulations.
Contractors may instead utilize their own travel policy
procedures, so long as the result constitutes a reasonable charge
to the contract.

B. Regulatory Flexibility Aact
EAR Case 90-26

The final rule will not have a significant economic impact on
a substantial number of small entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601 et seq., because such

entities generally do not have cost or incentive contracts where

2
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the allowability of costs is a major concern. An initial
regulatory flexibility analysis was not performed, but public
comments were solicited at 55 FR 24068 dated June 13, 1990. One
comment suggested that the rule would have an economic impact on
émall entities under the Regulatory Flexibility Act. The Councils
were unable to address the issue because the comment did not
explain how the rule woul@ have an adverse economic impact on
small entities.
C. Paperwork Reduction Act
EAR Case 90-26

The Paperwork Reduction Act (Pub. L. 96-511) does not apply
because the final rule does not impose any recordkeeping
requirements or information collection requirements or collection
of information from offerors, contractors, or members of the
public which require the approval of OMB under 44 U.S.C. 3501, et
seqg. Under the current rules of the FAR, particularly the clauses
at 52.215-2, "Audit-Negotiation,"™ and 52.216-7, "Allowable Costs.
and Payment, " offerors and contractors are required to maintain,
and provide access to, records sufficient to permit the Government
to determine the allowability and reasonableness of costs.
D. Public Comments
EAR Case 90-26

On June 13, 1990, a proposed rule was published in the Federal
Register (55 FR 24068). Comments received from 18 individuals and
organizations were considered by the Councils; several changes

were made in the development of the final rule.




List of Subjects in 48 CFR Part 31:
Government procurement.

Dated:

ALBERT A. VICCHIOLLA,
Director,

Office of Federal
Acquisition Policy.




Therefore, 48 CFR Part 31 is amended as set forth below:

1. The authority citation for 48 CFR Part 31 continues to
read as follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. chapter 137; and
42 U.S.C. 2473 (c).
PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

2. Section 31.205-46 is amended in paragraph (a) (1) by
removing the words "paragraphs (b) through (f) of" and inserting
in their place "the limitations contained in“; by revising
paragraph (a) (4); and adding paragraph (a) (6) to read as follows:
31.205-46 Travel costs.

(a) *xx*

(4) Subparggraphs (a) (2) and (a) (3) of this subsection do
not incorporate the reguiatidns cited in subdivisions (a) (2) (1),
(ii), and (iii) of this subsection in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals, and
incidental expenses, and the regulatory coverage dealing with
special or unusual situations are incorporated herein.
.* * * * *
(6) The maximum per diem rates referenced in subparagraph
(a) (2) of this subsection generally would not constitute a
reasonable daily charge—
(1) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and

retuzrn).
Appropriate downward adjustments from the maximum per diem rates

would normally be required under these circumstances. While these

5




adjustments need not be calculated in accordance with the Federal

‘Travel Regulations or Joint Travel Regulations, they must result

in a reasonable charge.

* * * *® *




PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

31.208-44

taxes, fringe benefits, occupancy costs, and immedi-
ate supervision costs.

 (2) If settiement expenses are significant, a cost

account or work order shall be established to separately

identify and accumulate them.

(h) Subcontractor claims. Subcontractor claims, includ-
ing the allocable portion of the claims common to the con-
tract and to other work of the contractor, are generally
allowable. An appropriate share of the contractor’s indirect
expense may be allocated to the amount of settlements with
subcontractors; provided, that the amount allocated is rea-
sonably proportionate o the relative benefits received and
is otherwise consistent with 31.201-4 and 31.203(c). The
indirect expense so allocated shall exclude the same and
similar costs claimed directly or indirectly as settiement
expenses. _

31.205-43 Trade, business, technical and professional
activity costs.

The following types of costs are allowable:

(a) Memberships in trade, business, technical, and pro-
fessional organizations.

(b) Subscriptions to trade, business, professional, or
other technical periodicals.

(c) When the principal purpose of a meeting, confer-
ence, symposium, or seminar is the dissemination of trade,
business, technical or professional information or the stim-
ulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring
the meetings, symposia, etc., including rental of meeting
facilities, transportation, subsistence, and incidental
costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are not
employees of the contractor, provided (i) such costs are
not also reimbursed to the individual by the employing
company or organization, and (ii) the individuals atten-
dance is essential 10 achieve the purpose of the confer-
ence, meeting, symposium, etc.

31.205-44 Training and education costs.

(a) Allowable costs. Training and education costs are
allowable 1o the extent indicated below.

() Vocational training. Costs ofpmpanng and main-
taining a noncollege level program of instruction, including
but not limited to on-the-job, classroom, and sppreatice-
ship training, designed to increase the vocational effective-
ness of employees, are allowable. These costs include (1)
salaries or wages of trainees (excluding overtime compen-
sation), (2) salaries of the director of training and staff
when the training program is conducted by the contractor,
(3) wition and fees when the training is in an institution not
operated by the contractor, and/or (4) training materials and
textbooks.

(c) Pari-time college level education. Allowable costs
of part-time college education at an undergraduate or post-
graduate level, including that provided at the contractor’s
own facilities, are limited to—

(1) Fees and tuition charged by the educational insti-
tution, or, instead of wition, instructors’ salaries and the
related share of indirect cost of the educational institu-

tion, to the extent that the sum thereof is not in excess of

the tuition that would have been paid to the participating

educational institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and

(4) Straight-time compensation of each employee for
time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do
not permit the operation of classes or attendance at
classes after regular working hours. In unusual cases,
the period may be extended (see paragraph (h) of this
subsection).

(d) Full-time education. Costs of tuition, fees, training
materials and textbooks (but not subsistence, salary, or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at a
postgraduate but not undergraduate college level, are allow-
able only when the course or degree pursued is related to the
field in which the employee is working or may reasonably be
expected to work and are limited to a total period not to
exceed 2 school years or the length of the degree program,
whichever is less, for each employee so trained.

(¢) Specialized programs. Costs of atiendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of man-
agers or 10 prepare employees for such positions are allow-
able. Such costs include enrollment fees and related
charges and employees’ salaries, subsistence, training
materials, textbooks, and travel. Costs allowable under this
paragraph do not include costs for courses that are part of a
degree-oriented curriculum, which are only allowable pur-
suant to paragraphs (c) and (d) of this subsection.

() Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, 31.205-24, and 31.205-36.

(g) Grams. Grants to educational or training institu-

“tions, including the donation of facilities or other proper-

ties, scholarships, and fellowships are considered contribu-
tions and are unallowable.
(h) Advance agreemenis.

(1) Training and education costs in excess of those
otherwise allowable under paragraphs (c) and (d) of this
subsection, including subsistence, salaries or any other
emoluments, may be allowed 1o the extent set forth in an
advance agreement negotiated under 31.109. To be con-
sidered for an advance agreement, the contractor must

(FAC90-6) 31-37
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FEDERAL ACQUISITION REGULATION (FAR)

demonstrate that the costs are consistently incurred under

an established managerial, engineering, or scientific train-

ing and education program, and that the course or degree
pursued is related o the field in which the employees are
now working or may reasonably be expecied to work.

Before entering into the advance agreement, the contract-

ing officer shall give consideration 0 such factors as—

() The length of employees’ service with the con-
tractor,
(ii) Employees’ past performance and potential;
(iii) Whether employees are in formal develop-
ment programs; and
(iv) The total number of participating employees.
(2) Any advance agreement must include a provision
requiring the contractor to refund to the Government
training and education costs for employees who resign
within 12 months of completion of such training or edu-
cation for reasons within an employee’s control.

() Ivaining or education costs for other than bona-fide
employees. Costs of tuition, fees, textbooks, and similar or
related benefits provided for other than bona-fide employees
are unallowable, except that the costs incurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in over-
seas differential.

() Employee dependent education plans. Costs of col-
lege plans for employee dependents are unallowable.

31.205-45 Transportation costs.

Allowable transportation costs include freight, express,
cartage, and postage charges relating to goods purchased, in
process, or delivered. When these costs can be identified
with the items involved, they may be directly costed as
transportation costs or added to the cost of such items. When
identification with the materials received cannot be made,
inbound transportation costs may be charged to the appropri-
ste indirect cost accounts if the contractor follows a consis-
tent and equitable procedure. Outbound freight, if reim-
bursable under the terms of the contract, shall be treated as a
direct cost.

31.205-46 Travel costs.

(8X1) Costs for transportation, lodging, meals, and inci-
dental expenses incurred by contractor personnel on official
company business are allowable subject to the limitations
contained in this subsection. Costs for transportation may be
based on mileage rates, actual costs incurred, or on a combi-
nation thereof, provided the method used results in a reason-
able charge. Costs for lodging, meals, and incidental expens-
es may be based on per diem, actual expenses, or a combina-
tion thereof, provided the method used results in a reason-
able charge.

31-38

(2) Except as provided in subparagraph (a)(3) of this
subsection, costs incurred for lodging, meals, and inci-
dental expenses (as defined in the regulations cited in
(a)(2X(i) through (jii) of this subparagraph) shall be con-
sidered (10 be reasonable and allowable only 1o the extent
that they do not exceed on a daily basis the maximum per
diem rates in effect at the time of travel as set forth in
the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the con-
serminous 48 United States, available on a subscrip-
tion basis from the Superintendent of Documents, U.S.
Government Printing Office,Washington, DC 20402,
Stock No. 022-001-81003-7;

(ii) Joint Travel Regulations, Volume 2 DoD
Civilian Personnel, Appendix A, prescribed by the
Department of Defense, for travel in Alaska, Hawaii,
The Commonwealth of Puerto Rico, and territories
and possessions of the United States, available on a
subscription basis from the Superintendent of
Documents, U.S. Government Printing Office,
Washington, DC 20402, Stock No. 908-010-00000-1;
or

(iii) Standardized Regulations (Government
Civilians, Foreign Areas), Section 925, “Maximum
Travel Per Diem Allowances for Foreign Areas,” pre-
scribed by the Department of State, for travel in areas
not covered in (8)(2)i) and (ii) of this subparagraph,
available on a subscription basis from the
Superintendent of Documents, U.S. Government
Printing Office, Washington, DC 20402, Stock No.
744-008-00000-0

(3) In special or unusual situations, actual costs in
excess of the sbove-referenced maximum per diem rates
are allowable provided that such amounts do not exceed
the higher amounts authorized for Federal civilian
employees as permitted in the regulations referenced in
(@)X2)(@), (i), or (iii) of this subsection. For such higher
amounts (o be allowable, all of the following conditions
must be met:

(i) One of the conditions warranting approval of the
actual expense method, as set forth in the regulations
referenced in paragraphs (a)(2)Xi), (i), or (iii) of this
subsection, must exist.

(ii) A written justification for use of the higher
amounts must be approved by an officer of the con-
tractor’s organization or designee to ensure that the
authority is properly administered and controlled to
prevent abuse.

(iii) If it becomes necessary 0 exercise the authori-
ty to use the higher actual expense method repetitively
or on a continuing basis in a particular area, the con-
tractor must obtain advance approval from the con-
tracting officer.




@FAC 90—6 MONTH DD, 19’

PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

31.205-47

(iv) Documentation to support actual costs

incurred shall be in accordance with the contractor’s

- established practices provided that a receipt is

required for each expenditure in excess of $25.00.

The approved justification required by (a)(3)(ii) and,

if applicable, (a)(3)(iii) of this subparagraph must be
retained.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection
do not incorporate the regulations cited in subdivisions
(aX2)(), (ii), and (iii) of this subsection in their entirety.
Only the maximum per diem rates, the definitions of
lodging, meals, and incidental expenses, and the regula-
uymmeduhngwuhspecnlcmuammﬁom
are incorporated herein,

(5) An advance agreement (see 31.109) with respect
to compliance with subparagraphs (a)(2) and (2)(3) of
this subsection may be useful and desirable.

(6) The maximum per diem rates referenced in sub-
paragraph (a)(2) of this subsection generally would not
constitute a reasonable daily charge—

(i) When no lodging costs are incurred; and/or
(ii) On partial travel days (e.g., day of departure
and retumn).

Appropriate downward adjustments from the maximum

per diem rates would normally be required under these

circumstances. While these adjustments need not be
calculated in accordance with the Federal Travel

Regulations or Joint Travel Regulations, they must

result in a reasonable charge.

(b) Travel costs incurred in the normal course of overall
administration of the business are allowable and shall be
treated as indirect costs.

(c) Travel costs directly m’butable to specific contract
performance are allowable and may be charged 1o the con-
tract under 31.202,

(d) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accom-
modations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs
of the traveler, or are not reasonably available to meet mis-
sion requirements. However, in order for airfare costs in
excess of the above standard airfare to be allowable, the
applicable condition(s) set forth above must be
documented and justified.

(eX(1) “Cost of travel by contractor-owned, -leased, or
~chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including persoanel),
maintenance, depreciation, insurance, and other related
costs.

(2) The costs of travel by contractor-owned,
-Jeased, or -chartered aircraft are limited to the standard
airfare described in paragraph (d) of this subsection for

the flight destination unless travel by such aircrafi is
specifically required by contract specification, term, or
condition, or & higher amount is approved by the con-
tracting officer. A higher amount may be agreed to when
one or more of the circumstances for justifying higher
than standard airfare listed in paragraph (d) of this sub-
section are applicable, or when an advance agreement
under subparagraph (¢)(3) of this subsection has been
executed. In all cases, travel by contractor-owned,

-leased, or -chartered aircraft must bé fully documented

and justified. For each contractor-owned, -leased, or

~chartered aircraft used for any business purpose which

is charged or allocated, directly or indirectly, to a

Government contract, the contractor must maintain and

make available manifest/logs for all flights on such

company aircraft. As a minimum, the manifest/log shall
indicate— -

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to
the contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see.

31.109), consideration may be given to the following:

(i) Whether scheduled commercial airlines or
other suitable, less costly, travel facilities are avail-
able at reasonable times, with reasonable frequency,
and serve the required destinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of per-
sonnel that would outweigh additional trave! costs.

(D Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insur-
ance, etc. These costs are allowable, if reasonable, to the
awrhnmemmohilesmusedforcompanybnsiw.
That portion of the cost of company-furnished automobiles
Mnhtestopmonalusebyemployees(mlndmgm
portation to and from work) is compensation for personal
services and is unallowable as stated in 31.205-6(m)(2).

31.205-47 Costs related to legal and other proceedings.

(8) Definitions. “Conviction,” as used in this subsec-
tion, is defined in 9.403.

“Costs,” include, but are not limited to, administrative
and clerical expenses; the cost of legal services, whether
performed by in-house or private counsel; the costs of the
mofaccammu.conanunn.orulmmmedby
the contractor to assist it; all elements of compensation,
related costs, and expenses of employees, officers, and
directors; and any similar costs incurred before, during, and
after commencement of a judicial or administrative pro-
ceeding which bears a direct relationship 0 the proceed-
ings.

31-39
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“Fraud,” as used in this subsection, means (1) acts of
frand or corruption or attempts to defraud the Government
or to corrupt its agents, (2) acts which constitute a cause for
debarment or suspension under 9.406-2(a) and 9.407-2(s)
and (3) acts which violate the False Claims Act, 31 US.C.,
sections 3729-3731, or the Anti-Kickback Act, 41 US.C.,
sections 51 and 54.

“Penalty,” does not include restitution, reimbursement,

compensatory damages.
“Proceeding,” includes an investigation.

() Costs incurred in connection with any proceeding
brought by Federal, State, local or foreign Govemment for
violation of, or a failure 0 comply with, law or regulation
bytheeoum(‘mcludingitngemsormployeu)m
unallowable if a result is—

(1) In a criminal proceeding, a conviction;

a)madvﬂu.dminismﬁvewoeeeding.eithera

Mngdmuﬁabiﬁqaﬁnpoﬁdwofam

tary penalty;

(3) A final decision by an appropriate official of an
executive agency 10—

(i) Debar or suspend the contractor;
(ii) Rescind or void a contract; or
(iii) Terminate a contract for default by reason of

a violation or failure to comply with a law or regula-

tion.

(4) Disposition of the matier by consent or compro-
mise if the proceeding could have led t0 any of the out-
comes listed in subparagraphs (b)(1) through (3) of this
subsection (but see paragraphs (c) and (d) of this sub-
section); or

(5) Not covered by subparagraphs (b)X(1) through (4) of
this subsection, but where the underlying alleged contrac-
tor misconduct was the same as that which led t0 a differ-
auproceedingwlwsemueunlbwﬁebymof
snbpmgmphs(b)(l)ﬂmsh@)ofthismhwﬁm.
(c)Tomeextemmeymnotonmisemallowable.

costs incurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be allowed to the
extent specifically provided in such agreement.

(d) To the extent that they are not otherwise unallow-
able, costs incurred in connection with any proceeding
n’nderpanmph(b)oflhissubsecﬁoncommewedbya
State, local, or foreign government may be allowable when
the contracting officer (or other official specified in agency
pmcedmes)dctetmines.duuhecostswmixmedeitbu:

(l)Asadirectmxltofupeciﬁcmmorcondiﬁon
of a Federal contract; or

(2) As a result of compliance with specific written

. direction of the cognizant contracting officer.

31-40 (FAC90-6) \

(¢) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
pot made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activi-
ties required to deal with the proceeding and the under-
lying cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs allowed does not exceed
dzpamtaxeduamined:ohe’wowiﬂcmsiderhg
the complexity of procurement litigation, generally
accepted principles governing the award of legal fees in
civil actions involving the United States as a party, and
such other factors as may be appropriate. Such percent-
age shall not exceed 80 percent. Howeves, if an agree-
ment reached under paragraph (c) of this subsection has
explicitly considered this 80 percent rule, then the full
amount of costs resulting from that agreement shall be
allowable.

(D) Costs not covered elsewhere in this subsection are
unallowable if incurred in connection with— '

(1) Defense against Government claims or appeals or
the prosecution of claims or appeals against the
Government (see 33.201).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions
(see also 31.205-27).

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the
Major Fraud Act of 1988 where the contractor was
found liable or settled.

(5) Costs of legal, accounting, and consultant ser-
vices and directly associated costs incurred in connec-
tion with the defense or prosecution of lawsuits or
appeals between contractors arising from either (1) an
agreement Of contract concerning a teaming arrange-
ment, a joint venture, or similar arrangement of shared
interest; or (2) dual sourcing, coproduction, or similar

are unallowable, except when (i) incurred as

a result of compliance with specific terms and condi-

tions of the contract or written instructions from the

contracting officer, or (ii) when agreed to in writing by
the contracting officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not
legally bound to0 provide, arising from an action where
the participant was convicted of violation of a law or
regulation or was found liable in & civil or administra-
tive proceeding.
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(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately, During the pen-
dency of any proceeding covered by paragraph (b) and sub-
paragraphs (f)(4) and (f)(7) of this subsection, the contract-
ing officer shall generally withhold payment of such costs.
Howeves, if in the best interests of the Government, the
contracting officer may provide for conditional payment
upon provision of adequate security, or other adequate
assurance, and agreement by the contractor to repay all
unallowable costs, plus interest, if the costs are subsequent-
ly determined to be unallowable.

31.205-48 Deferred research and development costs.

“Research and development,” as used in this subsection,
means the type of technical effort which is described in
31.205-18 but which is sponsored by, or required in perfor-
mance of, a contract or grant. Research and development
costs (including amounts capitalized) that were incurred
before the award of a particular contract are unallowable
except when allowable as precontract costs. In addition,
when costs are incurred in excess of either the price of a
contract or amount of a grant for research and development
effort, such excess may not be allocated as a cost to any
~ other Government contract.

31.205-49 Goodwill,

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets
acquired less liabilities assumed, based upon their fair val-
ues. The excess is commonly referred to as goodwill.
Goodwill may arise from the acquisition of a company as a
whole or a portion thereof. Any costs for amortization,
expensing, write-off, or write-down of goodwill (however
represented) are unallowable.

31.205-50 Executive lobbying costs.

Costs incwrred in attempting to improperly influence
(see FAR 3.401), either directly or indirectly, an employee
or officer of the executive branch of the Federal
Government to give consideration or 0 act regarding a
regulatory or contract matier are unallowable.

31.205-51 Costs of alcobolic beverages.
Costs of alcoholic beverages are unallowable.

31.208-52 Asset valuations resulting from business
combinations.

When the purchase method of accounting for a business
combination is used, allowable amortization, cost of
money, and depreciation shall be limited to the total of the
amounts that would have been allowed had the combina-
tion not taken place.

SUBPART 31.3—CONTRACTS WITH
EDUCATIONAL INSTITUTIONS

31.301 Purpose.

training, and other work
performed by educational institutions under contracts with
the Government.

31302 General.

Office of Management and Budget (OMB) Circular No.
A-21, Cost Principles for Educational Instimtions, revised,
provides principles for determining the costs applicable to
research and development, training, and other work per-
formed by educational institutions under contracts with the
Government.

31303 Requirements,

(a) Contracts that refer to this Subpart 31.3 for deter-
mining allowable costs under contracts with educational
institutions shall be deemed 10 refer to, and shall have the
allowability of costs determined by the contracting officer
in accordance with, the revision of OMB Circular A-21 in
effect on the date of the contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.

SUBPARTS 314 - 31.5—RESERVED

SUBPART 31.6—~CONTRACTS WITH STATE,
LOCAL, AND FEDERALLY RECOGNIZED INDIAN
TRIBAL GOVERNMENTS

31.601 Purpose.

This subpart provides the principles for determining
allowable cost of contracts and subcontracts with State,
local, and federally recognized Indian tribal governments.

31.602 General.

Office of Management and Budget (OMB) Circular No.
A-87, Cost Principles for State and Local Governments,
Revised, sets forth the principles for determining the allow-
able costs of contracts and subcontracts with State, local,
ndfedmllyncognmdlndmuibdpvmms.’rbese
principles are for cost determination and are not intended
to identify the circumstances or dictate the extent of
Federal and State or local perticipation in financing a par-
ticular contract.

31,603 Requirements.

(a) Contracts that refer to this Subpart 31.6 for deter-
mining allowable costs under contracts with State, local
and Indian tribal governments shall be deemed to refer to,
and shall have the allowsbility of costs determined by the
contracting officer in accordance with, the revision of

(FAC90-6) 31-41
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OMB Circular A-87 which is in effect on the date of the
contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.

SUBPART 31.7—CONTRACTS WITH
NONPROFIT ORGANIZATIONS

31.701 Purpose. ‘

This subpart provides the principles for determining
the cost applicable to work performed by nonprofit orga-
pizations under contracts with the Government. A
nonprofit organization, for purpose of ideatification, is
defined as a business entity organized and operated
exclusively for charitable, scientific, or educational pur-
poses, of which no part of the net eamnings inure to the
benefit of any private shareholder or individual, of which
no substantial part of the activities is carrying on propa-
ganda or otherwise attempting to influence legislation or
participating in any political campaign on behalf of any

' 31-42 (FAC90-6)

candidate for public office, and which are exempt from
Federal income taxation under section 501 of the Internal
Revenue Code.

31.702 General.

Office of Management and Budget (OMB) Circular No.
A-122, Cost Principles for Nonprofit Organizations, sets
forth principles for determining the costs applicable to
work performed by nonprofit organizations under contracts
(also applies to grants and other agreements) with the
Government.

31.703

(a) Contracts which refer to this Subpart 31.7 for deter-
mining allowable costs shall be deemed to refer to, and
shall have the allowability of costs determined by the con-
tracting officer in accordance with, the revision of OMB
Circular A-122 in effect on the date of the contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost.
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DEFENSE ACQUISITION REGULATION SYSTEM
MEMO

April 26, 1991

MEMORANDUM FOR DIRECTOR, DAR COUNCIL
SUBJECT: Legislative Cases

I need to correct a misunderstanding on two of my cases—--

_ l. DAR Case 87-118, Travel Costs--is Dot a legislative case.
This case arose out of a DOE interpretation of Pub. L. 99-234 which
led them to conclude that we had not fully implemented the law.
Implementation was, in fact, accomplished in FAC 84-19 on July 31,
1986 under DAR Case 85-230. This case is a follow-on to 85-230. I
thought the history of the case (before we deleted it) explained
this. We should have never had it on the list of legislative cases.
I apologize for the perception that this is a legislative case and
that we missed the implementation date. Can we delete it from the
list of legislative cases? i i i

2. DAR Case 90-313, IRSD Costs—-this was in the FY 91
Authorization Act. I need to correct two misunderstandings--first,
while the FY 91 Authorization Act was enacted on November 5, 1991,
there is ifi implemen ion i vision
of the Act. Second, and for that reason, Carole Covey and the Cost
Principles Committee, as confirmed by the DAR Council, felt there was
no urgency to this case and we could publish a proposed versus an
interim rule. i

The second case raises an issue which we need to resolve. When a
statute is enacted on a certain date but there are no specific
implementation dates for certain pProvisions within the Act, I suggest
that we establish reasonable implementation dates on a case-by-case
basis. Whoever brings it to the table to open a new case will tell
us what they believe would be a reasonable implementation date. This
would take into consideration complexity, any necessary coordination,
current Committee workload, etc. The DAR Council would agree on a
"target implementation date". For FAR cases, we would tell the CAAC,
up-front, what date we decided upon. This would give us something to
shoot for and bring some discipline into the process without making
us look as if we’re not implementing the law in a timely fashion.
What do you think? i i R

<ok of includino dates that are reasopable,




DEFENSE ACQUISITION REGULATION SYSTEM
MEMO

April 26, 1991
MEMORANDUM FOR DIRECTOR, DAR COUNCIL
SUBJECT: Legislative Cases
I need to correct a misunderstanding on two of my cases—-

1. DAR Case 87-118, Travel Costs--is not a legislative case.
This case arose out of a DOE interpretation of Pub. L. 99-234 which
led them to conclude that we had not fully implemented the law.
Implementation was, in fact, accomplished in FAC 84-19 on July 31,
1986 under DAR Case 85-230. This case is a follow-on to 85-230. 1
thought the history of the case (before we deleted it) explained
this. We should have never had it on the list of legislative cases.
I apologize for the perception that this is a legislative case and
that we missed the implementation date. Can we delete it from the

list of legislative cases?

2. DAR Case 90-313, IRsD Costs—-this was in the Fy 91
Authorization Act. I need to correct two misunderstandings——first,
while the Fy 91 Authorization Act was enacted on November 5, 1991,
there is no specific statutory implementation date for this Provision
of the Act. Second, and for that reason, Carole Covey and the Cost
Principles Committee, as confirmed by the DaAR Council, felt there was
No urgency to this case and we could publish a RProposed versus an
interim rule.

The second case raises an issue which we need to resolve. When a
statute is enacted on a certain date but there are no specific

implementation dates for certain Provisions within the Act, I suggest

that we establish reasonable implementation dates on a case-by-case

us what they believe would be a reasonable implementation date. This
would take into consideration complexity, any necessary coordination,
current Committee.workload, etc. The DAR Council would agree on a
"target implementation date". For Far cases, we would tell the CAac,
up-front, what date we decided upon. This would give us something to
shoot for and bring some discipline into the process without making
us look as if we’re not implementing the law in a timely fashion.
What do you think?

(b)(6)

Procurement Analyst




March 8, 1991

MEMORANDUM FOR
THRU ¢

FROM:

SUBJECT

Q General Services Administratigz 2 ‘ M -

Office of Acquisition Policy
Washington, DC 20405

FAR SECRETARIAT

BEVERLY FAYSON

ALBERT A. VICCHIOL
CHAIRMAN

CIVILIAN AGENCY
ACQUISITION COUNCIL

f /

Travel Costs, FAR Case 90-26,
(CAAC case 88-37) (DAR Case 87-118)

Please contact (P)®) if there are any questions.

Enclosures

cc: Director, DARC
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REVISED FINAL RULE

Note: Baseline is proposed rule; changes noted in strilee-thes text and bold []

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

* ok ok ok ok
(4) No change from proposed rule.

ok ok ke R

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) 'When] no lodging costs are incurred(,] and[/or
(ii) O] en partial travel days (e.g., day of departure and return).

{Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.] ' '

" 'FINAL R

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * =*

* & * ] L] .

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (@)(2)(D), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

* ] * ] *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES:; Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule
SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to0 prevent the erroneous

interpretation that the maximum allowable contractor per diem costs must be calculated in the
Same manner as the "lodging-plus" method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

FOR FURTHER INFORMATION CONTACT: (6)6) | Ofﬁs;LoLEmrral Acquisition
Policy, Room 4041, GS Building, Washington, DC 20405,(P) Please cite FAR
Case __-_.

SUPPI.EMEN]‘ARYNFORMATION:

A. Background

published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received
were considered by both Councils, and several changes were made in the development of the
final rule. The purpose of this rule is to make it clear that while downward adjustments from

utilize their own travel policy procedures, so long as the result constitutes a reasonable charge
to the contract.

B. Regulatory Flexibility Act

The final rule will not have a significant economic impact on a substantial number of
small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq.
because such entities generally do not have cost or incentive contracts where the allowability
of costs is a major concern, An initial regulatory flexibility analysis was not performed but

A
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue, because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule,

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U .S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.




Q General Services Adminisgion

Office of Acquisition Policy
Washington, DC 20405
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February 1, 1991

MEMORANDUM FOR CAAC MEMBERS ) -
FROM: ALBERT A. VICCHIOLLA
CHAIRMAN

CIVILIAN AGENCY
ACQUISITION COUNCIL

SUBJECT : CAAC Case 88-37, Travel Costs (DAR Case 87-118)
(FAR Case 90-26)

The DARC recommended approval of a final rule revision to the
Travel Cost Principle, FAR 31.205-46, in the enclosed memorandum
dated December 7, 1990. The recommended change is at Tab A of
that memorandum and discussion of the rationals for the change is
in the enclosed October 17, 1990, Cost Principles Committee
DAR T

report,
We recommend approval of the final rule as submitted by thelﬂ%ﬁﬁ;

Questions may be directed to |06 at|(P)2) .

Enclosures




THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301-8000

PRODUCTION AND , 87 DEC 1990

LOCBTaRs

In reply refer to
DAR Case: 87-118
CAAC Case: 88-037

MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the pProposed rule, but made several
changes to 31.205-46(a) (6) after considering public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days, or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead use their
own travel policy procedures, as long as the result is only a
reasonable charge to the contract. :

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments. . .would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.

"Reasonableness" is determined in accordance with FAR
31.201-3, which in paragraph (b) provides the CO some criteria by
which to reach a determination of whether a specific cost is

DEC | 1 1950

/
~o




reasonable. These include (but are not limited to): accepted
industry practices; whether the cost is generally recognized as
ordinary and necessary for the conduct of the contractor’s
business; whether the cost results from significant deviations
from the contractor’s established practices; and, the contractor’s
overall responsibility to the public and others.

If your Council agrees with our final rule, please forward it
to the FAR Secretariat for publication. A Federal Register Notice
and FAC Intro Item are attached. Our case manager is‘wxa

®)2) .
Jiyiadt

Colonell, USAF,
Director, Defense
Acquistion Regulatory System

Attachments

N
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REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in strike-thes text and bold [ ].

31.205-46 Travel costs.
(2)(1) No change from proposed rule.

* ok ok ok

(4) No change from proposed rule.

* ok ok ok ok

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) When] no lodging costs are incurred[,] and[/or
(ii) O] en partial travel days (e.g., day of departure and return). -

[Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.]

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * *

* * * »* *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES: Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule

SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to prevent the erroneous
interpretation that the maximum allowable contractor per diem costs must be calculated in the
same manner as the "lodging-plus” method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

FOR FURTHER INFORMATION CONTACT: |(b)(6) | Office of Federal Acquisition
Policy, Room 4041, GS Building, Washington, DC 20405, [(b)2) . Please cite FAR
Case _-__.

SUPPLEMENTARY INFORMATION:
A. Background

A notice of the proposed rule to clarify the travel cost principle at FAR 31.205-46 was
published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received
were considered by both Councils, and several changes were made in the development of the
final rule. The purpose of this rule is to make it clear that while downward adjustments from
the Government’s maximum per diem rates are generally appropriate on partial travel days or
on days when no lodging costs have been incurred, contractors are not required to calculate
these adjustments in accordance with Government travel regulations. Contractors may instead
utilize their own travel policy procedures, so long as the result constitutes a reasonable charge
to the contract.

B. Regulatory Flexibility Act

The final rule will not have a significant economic impact on a substantial number of
small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq.
because such entities generally do not have cost or incentive contracts where the allowability
of costs is a major concern. An initial regulatory flexibility analysis was not performed but

y
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-51 1) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, ez seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.
List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.
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DAR Staff , 17 October 1990
Case 87-118

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:

To review the public comments received and make recommen-
dations based on them as to the need for changes to the
proposed rule published in the Federal Register, dated June 13,
1990.

II. RECOMMENDATION:

-

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

III. DISCUSSION:

A. Background.

‘With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter I of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, Or a combination thereof, as determined by the
General Services Administration (GSA) (5 U.S.C. 5702(a)(1l)),
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions




to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, oOr combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging-plus" system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus"
system would limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal traveler under
similar circumstances. :

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adequate language
to address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205-46(a)(4) has been erroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging-plus" method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upon contractors.” Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent erroneous interpretation.
The proposed rule also included a new subparagraph (a)(6) to
define reasonable per diem costs for partial travel days and
days when no lodging costs are incurred. The preamble to the
proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances."

B. Commjittee comments.
Eighteen comments were received in response to the
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proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

(1) Additional administrativg burden.

Four commenters believed that implementation of
subparagraph (a)(6) would impose an additional administrative
burden on contractors. Thiokol stated that the proposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time-consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
National Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on
partial travel days when no lodging costs are incurred, and
that establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the proposed rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committee comments:

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99-
234 was implemented in FAC 84-19, the DARC and the CAAC had
agreed that the "maximum" per diem rate applied because; it was
believed that use of a single ceiling complies with the intent
of Congress and would be less complicated and administratively
burdensome. However, the law did require that contractor
travel expenses not exceed the rates and amounts set by ~
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shall be
allocated in such manner as the Administrator may prescribe."”
This statement clearly suggests that some prorating of the
maximum per diem rate is appropriate on partial days. While
the Councils agreed that Government administrative procedures
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contained in the Federal Travel Regulations would not be
required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur or no
lodging costs have been incurred. Subparagraph (a)(6) has,
therefore, been rewritten to state that while adjustments need
not be calculated in accordance with the Federal Travel
Regulations O Joint Travel Regulations they must result in a
reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201-3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have
an adverse economic impact and, therefore, the Committee is
unable to address his concern.

(2) Ambiguous lanquage.

Three commenters suggested that the proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
costs are incurred and on partial travel days..." is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment .to be applicable.

Commit comments:

As stated in (1) above, the Councils have not imposed
Government administrative travel procedures on contractors.
The revisions to subparagraph (a)(6) recommended for the final -
rule will make clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable charge. Also, the conjunction "and" has been
replaced by the words "and/or." In addition, the Committee
recommends that the FAC background section include a statement
that reasonableness will be determined in accordance with FAR
31.201-3.

(3) Reasonableness versus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what is reasonable or
allowable on partial days or days when no lodging expenses are
incurred. Thiokol believes the rule will invite interpretive
disputes as to what constitutes reasonable per diem charges.
Litton believes the rule should give criteria to guide
contractors in deciding what the maximum allowable per diem
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should be. The Department of Defense, Inspector General
(DOD/1G) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included:in the

Background section of the proposed rule, "appropriate downward
adjustments...," should be included in subparagraph (a)(6).

Committee comments:

The Committee does not agree.that a rule based on
reasonableness will invite a rash of interpretive disputes. A
reasonableness determination is one of the normal elements
considered for all cost principles. The Committee also does
not believe that subparagraph (a)(6) needs to include criteria
to guide contractors in deciding what adjustment to the max imum
per diem should be made. When Public Law 99-234 was initially
implemented, a decision was made not to force the Government
administrative procedures on contractors so that they would
have the flexibility to establish procedures consistent with
their own practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified subparagraph (a)(6) to
include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be required....”

(4) Materiality of costs should be considered.

Two commenters believe that "materiality” should be a
consideration in determining unallowable travel costs. Corning
referenced a Defense Contract Audit Agency document entitled
naudit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling
approach, be explicitly included in the travel cost regulation.
Corning also proposed that the Administrative Contracting
Officer (ACO) be given discretion in the regulation to
negotiate formal agreements with contractors fixing their
estimation formula for excluding travel cost unallowables,
either permanently or for long periods of time. The AIA/NSIA
suggested that "the concept of materiality must be addressed by
the DARC before implementing the proposed change," and that the
"unallowable costs to be gained by the Government are
significantly outweighed by the substantial costs of
implementation, maintenance, segregation, reporting and audit
of costs." Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.




Committee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling techniques) may be appropriate;
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
expenses, so long as those costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed because advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adjustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 p.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the maximum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a presumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
nowever, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed .
administrative procedures and, therefore, have the flexibility
to establish procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing separate ceilings is
correct, but not for the reason stated. Adjustments for
lodging will automatically establish the remaining amount as a
ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the
identical rates and amounts for lodging or M&IE that Government
travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "meals" or "incidental" expenses as appropriate for
each contractor.

C. Summary:

Based on the public comments, the Committee has revised
subparagraph (a)(6) to clarify that appropriate downward
adjustments to the maximum per diem rates and amounts would
normally be required under certain circumstances, and the
adjustments need not be calculated in accordance with the
Federal Travel Regqulations or Joint Travel Regulations so long
as they result in a reasonable charge. All members of the
Committee concur with the contents of this report.

Dale R. Siman
Chairman, Cost Principles Committee

DOD Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, DCAA Joae LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of commenters and matrix of comments.
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TAB A
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* ® * * *
(a)(4) No change

* * ® ] *

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and{/or] on partial travel days (e.g., day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge.]

Deleted text
New text

Underline
Brackets

The proposed rule is the baseline for the changes.




TAB B
DAR Case 87-118

7.

10.
11.

12.

13.
14.

15.
16.
17.

18.

Anthony P. DeStefano, CPA

National Endowment for
the Humanities

United States Information Agency

Armed Forces Communications &
Electronics Assoc. (AFCEA)

Thiokol

U.S. National Labor
Relations Board

Litcton

Federal Deposit Insurance Corp
Central Intelligence Agency
Corning Inc.

U.S. Dept of Justice

Agency for International
Development

AIA, NSIA

American Defense Preparedness
Association

1G, DOD
Motorola Inc.

Dept of Veterans Affairs

GSA, Office of Acquisition Policy

No Comment

or Non- Partially
concur goncur Concug
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X




SUMMARY OF PUBLIC COMMENTS
DAR Case 87-118

Additional administrative burden

Adverse economic impact on small entities under the
Regulatory Flexibility Act. (1).

Proposed guidance in direct conflict with FAR Council’s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

The rule implys "separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)
Government regulations break days into quarters for meal
reimbursements. Is intent of rule to require same for
contractors? (10)

The word "and" is ambiguous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

Rule states what is not reasonable; should give criteria to.
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (13)

Materiality of costs should be considered.

Endorse simplified estimating approach...reference DCAA
document entitled "Audit Guidance on Implementing the
Cost Principle on Per Diem Costs" (CAS 405.50(c). (10)
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- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate "unallowable costs". (10) ,

-- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-- ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable. (13)

Alternative language proposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness.” (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regulations cited in
(a)(2)(4) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent

that these expenses in total do not exceed on a daily basis the

maximum per diem rates...”" (185)

For subparagraph (a)(6): "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement."
(15)
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For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
circumstances."” (16)
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301-3000

PRODUCTION AND | . 07 DEC 1090

LOGETiaRs

In reply refer to
DAR Case: 87-118
CAAC Case: 88-037

MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT:' Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus™" method contained in the
Federal Travel Regulations. we made no change to 31.205-46(a)(1)
and (4), as published in the proposed rule, but made several
changes to 31.205-46(a) (6) after considering public comments
submitted in reésponse to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days, or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead use their
own travel policy pProcedures, as long as the result is only a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments. . .would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.

"Reasonableness" is determined in accordance with FAR
31.201-3, which in paragraph (b) provides the CO some criteria by
which to reach a determination of whether a specific cost is
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reasonable. These include (but are not limited to): accepted .
industry practices; whether the cost is generally recognized as

business; whether the cost results from significant deviations
from the contractor’s established practices; and, the contractor’s
overall responsibility to the public and others.

If your Council agrees with our final rule, please forward it
to the FAR Secretariat for publication. A Federal Register Notice

(;@; AC Intro Item afe attached. Our case manager is |(b)(6)
®)6) | ®)2) | :

Jiny ol

Colonell, USAF,
Director, Defense
Acquistion Regulato:y System

Attachments
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Note: Baseline is proposed rule; changes noted in strilce-thes text and bold [ ].

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

* & ® x %

(4) Nochange from proposed rule.

* ® *x % 2

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when.- 7

(i) When] no lodging costs are incurred[,] and[/or
(ii) O] en partial travel days (e.g., day of departure and return).

[Appropriate downward adjustments from the maximum per diem rates would normally be -
required under these circumstances, While these adjustments need not be calculated in

” ' R

31.205-46 Travel costs.
(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
*

contained in this subsection, * *
% > * * *

“4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusyal situations are incorporated herein.

* *® * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial trave] days (e.g., day of departure and return).
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE .
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES: Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule

SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to prevent the erroneous
interpretation that the maximum allowable contractor per diem costs must be calculated in the
same manner as the "lodging-plus" method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

FOR FURTHER INFORMATIONCONTACT: ®® | qer | oo, ral Acquisition
Policy, Room 4041, GS Building, Washington, DC 20405/®2) . Please cite FAR
Case _ -

— apr—

—

SUPPLEMENTARY INFORMATION:
A. Background

A notice of the proposed rule to clarify the travel cost principle at FAR 31.205-46 was
published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received

these adjustments in accordance with Government travel regulations. Contractors may instead
utilize their own travel policy procedures, so long as the result constitutes a reasonable charge
to the contract.

B. Regulatory Flexibility Act
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-51 1) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, er seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation,"” and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,

records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.
List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FA DUCTORY

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Government’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Governmient travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.




Nancy..."reasonableness" is determined in accordance with FAR
31.201-3, which in paragraph (b) provides the CO some criteria by
which to reach a determination of whether a specific cost is
reasonable. These include (but are not limited to) : accepted
industry practices; whether the cost is generally recognized as
ordinary and necessary for the conduct of the contractor’s |
business; whether the cost results from significant deviations
from the contractor’s established practices; and, the contractor’s
overall responsibility to the public and others (e.g. his/her’s
conscionable actions). My background statement for the Fed Reg
Notice at one time said that "ag with all cost principles,
reasonableness would be determined in accordance with FAR
31.201-3, Determining reasonableness, " but between Chris Werner,
Dale Siman, and myself, we thought this was a bit redundant. If
you think it may help, we can add it to the letter to the CAAC.
Does this answer your question? 12/07/90

%mmmwe)

P/DARS

In reply refer to
DAR Case: 87-118
CAAC Case: 88-037

MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum

the same manner as the "lodging~plus" method contained in the
Federal Travel Regulations. we made no change to 31.205—46(a)(1)
and (4), as published in the proposed rule, but made several
changes to 31.205-46 (a) (6) after considering public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068) . These are discussed below.

We rewrote 31.205—46(a)(6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates




are generally appropriate on partial travel days, or on days when

contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead use their
own travel policy procedures, as long as the result is only a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments. . .would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.

If your Council agrees with our final rule, please forward it
to the FAR Secretariat for publication. A Federal Register Notice

and FAC Intro I re attached. Our case manager is|(b)®)
(b)(6) b)(2) .

Nancy L. Ladd
Colonel, USAF,
Director, Defense

Acquistion Regulatory System
Attachments ‘
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Defense Acquisition Regulatory System Brya oo net aom
MEMO
November 268: 1990
a

To: Mrs. Spector
Thru: Mrs. Carol Covey

Subject: Travel Costs (DAR Case 87-1 18)

I'would like your approval to send this draft final FAR rule to the CAAC for their
consideration and approval.

To recap some details, we initiated this case in 1987 after DOE suggested that the
FAR travel cost principle at FAR 31.205-46 did not fully conform to the ’
requirements of Public Law 99-234, the Federal Civilian Employee and Contractor

maximum per diem rates, without requiring GSA’s prescribed allocation for partial
. travel days, contractor travelers could receive greater reimbursement for a partial

After considering the issues raised by DOE, both the DAR and the CAA Councils
determined that while a cost reduction was appropriate for partial travel days, it was
not appropriate to require contractors to use the Government’s methodology for
calculating such a reduction, We published a proposed rule to clarify the coverage
on June 13, 1990, stating that the cost principle had been erroneously interpreted to
require contractors to calculate costs in the same manner ag prescribed by GSA for
Federal travelers. The public comment period ended on August 13, 1990, and after
considering public comments, the Cost Principles Committee provided its

recommendation for a final rule on October 17, 1990,
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charge to the contract. The Committee recommended no changes to paragraphs
31.205-46(a)(1) and (a)(4) from what was published in the proposed rule.

The DAR Council, in considering the Committee’s recommendation for a revised
final rule, tried to clarify the Committee’s language by making several editorial
changes to 31.205-46(a)(6). My case manager, Eric Mens, did not fully agree with
the DAR Council’s changes. Carol Covey preferred the Committee version. Asa
result, Eric developed a compromise version which keeps intact the Committee’s
recommended language while also adopting some of the DAR Council’s editorial
changes (Atch 2). The Committee Chairman agrees with the compromise language
and Carol Covey also finds it acceptable.

May I have your approval to process this rule (atch 3) for CAAC review/approval?

Nancy L. Ladd, Lt Colonel, USAF
Director, Defense Acquisition
Regulatory Council

Attachments




Message Envelope

Postmark: T 90 10:20 am Sender: Post Office
To: (b)6)

cc:

Type of information: None
Tags: Certified

Subject: Your message to |0)®) on Nov 29, 1990 9:50 am
concerning ’Any factual errors?’ was viewed on Nov 29, 1990 10:11 am.

CZ”‘?’”WMW.
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Defense Acquisition Regulatory System

MEMO
November 26, 1990

To: Mrs. Spector
Thru: Mrs. Carol Covey

Subject: Travel Costs (DAR Case 87-1 18)

I would like your approval to send this draft final FAR rule to the CAAC for their
consideration and approval. TR

To recap some details, we initiated this case in 1987 after DOE suggested that the
FAR travel cost principle at FAR 31.205-46 did fully conform to the
requirements of Publig Law 99-234, the Federal Employee and Contractor Travel
Expenses Act of 1988 As discussed in the Cost Principles Committee report (atch
1), the Act limited contractor travel costs to the rates and amounts payable to Federal
travelers, as determined by GSA. DOE interpreted this to mean that the maximum
allowable contractor per diem costs were set by GSA and that the contractor’s costs
for partial travel days must be calculated in the same manner as GSA prescribes in
the Federal Travel Regulations for federal travelers. DOE also held that the cost
principle was ambiguous because by referencing only the maximum per diem rates,
without requiring GSA’s prescribed allocation for partial travel days, contractor
travelers could receive greater reimbursement for a partial travel day than a Federal
traveler under similar circumstances. '

After considering the issues raised by DOE, both the DAR and the CAA CouncilS
determined that while a cost reduction was appropriate for partial travel days, it was
not appropriate to require contractors to use the Government’s methodology for
calculating such a reduction. We published a proposed rule to clarify the coverage
on June 13, 1990, stating that the cost principle had been erroneously interpreted to
require contractors to calculate costs in the $ame manner as prescribed by GSA for
Federal travelers.

The DAR Council, in considering this case, tried to clarify the Cost Principles
Committee’s language by making several editorial changes. My case manager, Eric
Mens, did not fully agree with the DAR Council’s changes. Carol Covey preferred
the Committee version. As a result, Eric developed a compromise version which
keeps intact the Committee’s recommended language while also adopting some of
the DAR Council’s editorial changes (Atch 2). The Committee Chairman agrees with
the compromise language and Carol Covey also finds it acceptable.
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DAR Staff 17 October 1990
Case 87-118 :

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:

To review the public comments received and make recommen-
dations based on them as to the need for changes to the
proposed rule published in the Federal Register, dated June 13,
1990. ‘

II. RECOMMENDATION:

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

III. DISCUSSION:

A. Background.

With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter I of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, or a combination thereof, as determined by the -
General Services Administration (GsSA) (5 U.s.C. 5702(a) (1)),
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions
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to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, or combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging-plus" system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus"
system would limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal traveler under
similar circumstances.

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adequate language
to address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205-46(a)(4) has been eérroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging-plus" method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upon contractors." Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent erroneous interpretation.

days when no lodging costs are incurred. The preamble to the
Proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances."

B. Committee comments.

Eighteen comments were received in response to the

2




proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

(1) Additional administrative burden.

Four commenters believed that implementation of
subparagraph (a)(6) would impose an additional administrative
burden on contractors. Thiokol stated that the pProposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time—consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
National Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on

and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the proposed rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committee comments:

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99-
234 was implemented in FAC 84-19, the DARC and the CAAC had
- agreed that the "maximum" per diem rate applied because it was
believed that use of a single ceiling complies with the intent
of Congress and would be less complicated and administratively
burdensome. However, the law did require that contractor
travel expenses not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shaill be
allocated in such manner as the Administrator may prescribe."

3




required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur Oor no

reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201-3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have

an adverse economic impact ang, therefore, the Committee ig

(2) Ambiguous language,

Three commenters Suggested that the Proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
Scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
Costs are incurred and on partial travel days..." is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment to be applicable.

rule will make Clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable Charge. Also, the conjunction "ang" has been
replaced by the words "and/or." In addition, the Committee
recommends that the FAC background section include a statement
that T'easonableness will be determined in accordance with FAR

(3) Reasonableness versus allowability.
- ————==s VeIsus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what ijis r'easonable or
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should be. The Department of Defense, Inspector General
(DOD/IG) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included in the
Background section of the proposed rule, "appropriate downward
adjustments...," should be included in subparagraph (a)(6).

Committee comments:
=2mylattee comments:

The Committee does not agree that a rule based on
reasonableness will invite a4 rash of interpretive disputes. a
reasonableness determination is one of the normal elements
considered for alil cost principles. The Committee also does

their own Practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified sSubparagraph (a)(6) to

include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be required...."

(4) Materiality of costs should be considered.

"Audit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling

estimation formula for excluding travel cost unallowables,

Suggested that "the concept of materiality must be addressed by

significantly outweighed by the substantial costs of :
implementation, maintenance, Segregation, reporting and audit
of costs." Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.

5
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Committee comments:
Lommittee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling techniques) may be appropriate;
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
eéxpenses, so long as those costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed because advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adjustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:
rolumittee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 P.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the max imum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a pPresumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
however, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed
administrative bProcedures and, therefore, have the flexibility
to establish Procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing Separate ceilings is

ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the

identical rates and amounts for lodging or M&IE that Government

travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "mealsg" or "incidental" expenses as appropriate for
each contractor.

C. Summary:

as they result in a reasonable charge. a1l members of the
Committee concur with the contents of this report.

Dale R. Siman
Chairman, Cost Principles Committee

DOD_Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, Dcaa Joe LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of Commenters and matrix of comments.

T ———
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TAB A
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* * * ® *
(a)(4) No change

* * * * *

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [{generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and[/or] on partial travel days (e.g., .day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge. ]

Deleted text
New text

Underline
Brackets

The proposedbrule is the baseline for the changes.
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TAB B
DAR Case 87-118

Public comments received on DAR case 87-118, Travel Costs
/oes————"="xs fecelved on DAR case 8 avel LOSts

No Comment

or Non- Partially
Concur concur Concur -

1. Anthony P. DeStefano, CPA X
2, National Endowment for X

the Humanities
3. United States Information Agency X
4. Armed Forces Communications & X

Electronics Assoc, (AFCEA)
5. Thiokol } X
6. U.S. National Labor X

Relations Board
7. Litton X
8. Federal Deposit Insurance Corp X
9. Central Intelligence Agency X
10. Corning Inc, X
11. U.S. Dept of Justice X
12. Agency for International X

Development
13. AIA, NSIA X
14. American Defense Preparedness X

Association
15. 1G, DOD X
16. Motorola Inc. X
17. Dept of Veterans Affairs X

18. GSA, Office of Acquisition Policy X
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SUMMARY OF PUBLIC COMMENTS

DAR Case 87-118

Additional administrative burden

Adverse economic impact on small entities under the
Regulatory Flexibility Act. (1)

Proposed guidance in direct conflict with FAR Council’s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

The rule implys "separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)
Government regulations break days into quarters for meal
reimbursements. 1Is intent of rule to require same for
contractors? (10)

The word "and" is ambiguous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

Rule states what is not reasonable; should give Criteria to
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (15)

Materiality of costs should be considered.

Endorse simplified estimating approach...reference DCAA
document entitled "Audit Guidance on Implementing the
Cost Principle on Per Diem Costs" (CAS 405.50(c). (10)




- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate "unallowable costs". (10)

—-- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-— ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable. (13)

Alternative language proposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness." (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regulations cited in
(a)(2) (i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent

that these expenses in total do not exceed on a daily basis the

maximum per diem rates..." (15)

For subparagraph (a)(6): "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement."
(15)

3
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For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
circumstances." (16)




. & DAR Case 87-118

CAAC Case 88-037

Committee Recommendation

31.205-46 Travel costs.

* % * %* *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when no lodging costs are incurred
and/or on partial travel days (e.g., day of departure and return). Appropriate downward

DARC Version
31.205-46 Travel costs,

* * * %* *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or
(i) The travel day is a partial travel day (e-g., day of departure and return).

Compromise Version (CCP Chair and CPF concur)

31.205-46 Travel costs.

%* * % * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(i) On partial travel days (e.g., day of departure and return).




DAR Case 87-118
CAAC Case 88-037

REVISED FINAL RULE
Note: Baseline is proposed rule; changes noted in strilee-thrat text and bold [ ].

31.205-46 Travel costs.
(a)(1) No change from proposed rule.

* %k Kk k%
(4) No change from proposed rule.

*  k k ok %

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
de [generally would] not constitute a reasonable daily charge when{--

(i) When] no lodging costs are incurred[,] and[/or
(ii) O] en partial travel days (e.g., day of departure and return).

[Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.]

"CLEAN" FINAL RULE

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * * '

% * %* % *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein.

%* * * % *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(ii) On partial travel days (e.g., day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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November 28, 1990

To: DASD(P)/CPF
From: ®® DASD(P)/DARS
Subj: DAR Case 87-118

I feel I'm flogging a dead horse but after careful consideration, I have to change my earlier
position on this case. I’'ve drafted a compromise version between what the Committee
recommended and what the DAR Council decided. I think this compromise keeps intact the
Committee’s recommended language, while at the same time retaining some of the minor
editorial changes the DAR Council wanted.

I’ve shown this version to Dale Siman and he concurs. I have not shown this to my bosses
but I doubt they’ll disagree with the compromise approach, if you and I can agree. If I can sell
it to you and Carol, I will indicate in our memo to Mrs. Spector that this is a compromise
version and that CPF concurs. Can I have your comments/concurrence?




Committee Recommendation
31.205-46 Travel costs.

A* %* * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when no lodging costs are incurred
and/or on partial travel days (e.g. day of departure and return). Appropriate downward
adjustments from the maximum per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated in accordance with the Federal
Travel Regulations or Joint Travel Regulations, they must result in a reasonable charge.

DARC Version

31.205-46 Travel costs.

* * % % *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or
(ii) The travel day is a partial travel day (e. g. day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.

Compromise Version
31.205-46 Travel costs.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred, and/or
(i) On partial travel days (e.g. day of departure and return).

Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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(b)(6)

1 E-mailed you 3 documents today on this case (87-118)--a draft letter to the CAAC;a

proposed Federal Register Notice; and, a FAC Intro item. I E-mailed the coverage to you on
Nov. 8, 1990. If you and Carol Covey concur, I will draft a short notice to Mrs. Spector telling
her that we agree on the coverage, as changed by the DAR Council, and letting her know that we
are sending this final rule to the CAAC for consideration. Can I have your comments and
concurrence by early next week? Thanks@ DARS, 11/15/90.




Message Envelope A

Postmark: Thu Nov 15, 1990 2:15 pm Sender: Post Office
To: |(b)(6) '
ce

Type of information: None
Tags: Certified

Subject: Your message to (b)(6) \ on Nov 15, 1990 1:37 pm
concerning 'DC 87-118’ was viewed on Nov 15, 1990 2:06 pm.
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Message Envelope

Postmark: Thu Nov 15. 1990 2:18 pm

To: |(0)©)
~ CCa '

Type of information: None

Tags: Certified

Subject: Your message to

Sender: Post Office

(b)(6)

on Nov 15, 1990

concerning ’#1-Ltr to CAAC’ was viewed on Nov 15, 1990 2:09 pm.

1:26 pm




Message Envelope
Postmark: Thu Nov 15, 1990 2:17 pm Sender: Post Office
To: |(P)6)
s

Type of information: None
Tags: Certified

Subject: Your message to|()6) on Nov 15, 1990 1:27 pm
concerning ’#2-FR Notice’ was viewed on Nov 15, 1990 2:08 pm.
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Message Envelope

Postmark: Thu N 90 2:16 pm Sender: Post Office
To: (B)6) .

ccC:

Type of information: None
Tags: Certified

Subject: Your message to(mw) on Nov 15, 1990 1:28 pm
concerning ’#3-FAC intro’ was viewed on Nov 15, 1990 2:07 pm.
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In reply refer to
DAR Case: 87-118
CAAC Case: 88-037

MEMORANDUM FOR MR. ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but did make several
changes to 31.205-46(a) (6) after considering the public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Governggpt travel regulations. Contractors may instead centinve
utiliziger their own travel policy procedures, so long as the
result constitutes a reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.




DAR Case 87-118
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES: Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule

SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to prevent the erroneous
interpretation that the maximum allowable contractor per diem costs must be calculated in the
same manner as the "lodging-plus" method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

FOR FURTHER INFORMATION CONTACT: ()6) _| Office of Federal Acquisition
Policy, Room 4041, GS Building, Washington, DC 20405, [®)) . Please cite FAR
Case _ -

SUPPLEMENTARY INFORMATION:
A. Background

A notice of the proposed rule to clarify the travel cost principle at FAR 31.205-46 was
published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received
were considered by both Councils, and several changes were made in the development of the
final rule. The purpose of this rule is to make it clear that while downward adjustments from
the Government’s maximum per diem rates are generally appropriate on partial travel days or
on days when no lodging costs have been incurred, contractors are not required to calculate
. these adjustments in accordance with Government travel regulations. Contractors may instead

Ahnginee utilizg’; their own travel policy procedures, so long as the result constitutes a
reasonable charge to the contract.

B. Regulatory Flexibility Act

The final rule will not have a significant economic impact on a substantial number of
small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601 ez seq.
because such entities generally do not have cost or incentive contracts where the allowability
of costs is a major concern. An initial regulatory flexibility analysis was not performed but
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e
MEMORANDUM FORhALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneocus interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging—-plus" method contained in the
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4), as published in the proposed rule, but did make several
changes to 31.205-46(a) (6) after considering the public comments
submitted in response to the Federal Register Notice of June 13,
1990 (55 FR 24068). These are discussed below.

We rewrote 31.205-46(a) (6) to make it clear that while
downward adjustments from the Government’s maximum per diem rates
are generally appropriate on partial travel days or on days when
no lodging costs have been incurred, we are not requiring
contractors to calculate these adjustments in accordance with
Government travel regulations. Contractors may instead continue
utilizing their own travel policy procedures, so long as the
result constitutes a reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.
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If your Council agrees with our final rule, please forward it
to the FAR Secretariat for publication. A Federal Register Notice

and FAC Intro Item are attached. Our case manager is\@X& \
(b)(6) (b)(2)

Nancy L. Ladd
Cclonel (sel) USAF,
Director, Defense
Acquistion Regulatory System
Attachments
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES: Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule
SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to prevent the erroneous

interpretation that the maximum allowable contractor per diem costs must be calculated in the
same manner as the "lodging-plus"” method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

(b)(6) | Office of Federal Acquisition
(0)(2) Please cite FAR

FOR FURTHER INFORMATION CONTACT:
Policy, Room 4041, GS Building, Washington, DC 20405,
Case __ -

SUPPLEMENTARY INFORMATION:
A. Background

A notice of the proposed rule to clarify the travel cost principle at FAR 31.205-46 was
published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received
were considered by both Councils, and several changes were made in the development of the
final rule. The purpose of this rule is to make it clear that while downward adjustments from
the Government’s maximum per diem rates are generally appropriate on partial travel days or
on days when no lodging costs have been incurred, contractors are not required to calculate
these adjustments in accordance with Government travel regulations. Contractors may instead
continue utilizing their own travel policy procedures, so long as the result constitutes a
reasonable charge to the contract.

B. Regulatory Flexibility Act

The final rule will not have a significant economic impact on a substantial number of
small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq.
because such entities generally do not have cost or incentive contracts where the allowability
of costs is a major concern. An initial regulatory flexibility analysis was not performed but
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public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs.

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy ‘
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that appropriate downward adjustments from the
Govemnment’s maximum per diem rates would normally be required on partial travel
days or on days when no lodging costs have been incurred, before such charges can
be considered reasonable. However, contractors are not required to calculate these
adjustments in accordance with Government travel regulations, and may instead
utilize their own travel policy procedures, so long as the result constitutes a
reasonable charge.
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MEMORANDUM FOR ALBERT VICCHIOLLA, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs

We have agreed to the attached final rule revising FAR
31.205-46 to prevent the erroneous interpretation that the maximum
allowable contractor per diem travel costs must be calculated in
the same manner as the "lodging-plus" method contained in the.
Federal Travel Regulations. We made no change to 31.205-46(a) (1)
and (4) but did make several changes to 31.205-46(a) (6) following
public comments responding to the Federal Register Notice of June
13, 1990 (55 FR 24068). These are discussed below.

- e r ote 31.205-46(a) (6) to make it clear that we are not
i Léovernment administrative procedures on contractors and
that cogtractors have!%he ;1exibility to establish procedures
bt "ESRETEEent-—with their . While some proration of the
maximum per diém rate is appropriate on partial days or when no
lodging costs have been incurred, we do not require contractors to

calculate adjustments in accordance with the Federal Travel or the

Joint Travel Regulations. The end result must, however, be a
reasonable charge to the contract.

Our clarification substitutes the words "generally would" for
"do" in the first sentence of 31.205-46; adds a statement that
"appropriate downward adjustments...would normally be required..."
when no lodging costs are incurred or when the travel day is a
partial travel day; and, states that the calculations need not be
made in accordance with any Government travel regulations but must
result in a reasonable charge.




If your Council agrees with our final rule, please forward it

to the FAR Secretariat for publication. A Federal Register Notice
b)(6)

and FAC Intro Item are attached. Our case manager is|(
(b)(6) (b)(2)

Nancy L. Ladd
Colonel (sel) USAF,
Director, Defense
Acquistion Regulatory System
Attachments
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FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31

-Federal Acquisition Regulation
Subsection 31.205-46, Travel Costs

AGENCIES: Department of Defense (DOD), General Services Administration (GSA), and
National Aeronautics and Space Administration (NASA).

Action: Final Rule
SUMMARY: The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory
Council have agreed on a final rule amending FAR 31.205-46 to prevent the erroneous

interpretation that the maximum allowable contractor per diem costs must be calculated in the
same manner as the "lodging-plus" method contained in the Federal Travel Regulations.

EFFECTIVE DATE:

FOR FURTHER INFORMATION CONTACT: |®)6) | Office of Federal Acquisition
Policy, Room 4041, GS Building, Washington, DC 20405, )2 . Please cite FAR
Case _ -

SUPPLEMENTARY INFORMATION:
A. Background

A notice of the proposed rule to clarify the travel cost principle at FAR 31.205-46 was
published in the Federal Register on June 13, 1990 (55 FR 24068). Public comments received
were considered by both Councils and several changes were made in the development of the
final rule. The purpose of this rule is to clarify that in cases where some proration of the
maximum per diem rate is appropriate (e.g. on partial days or when no lodging costs have been
incurred), contractors are not required to calculate adjustments in accordance with
Government travel regulations but have the flexibility to establish procedures consistent with
their own practices. The end result must be a reasonable charge to the contract. As with all
cost principles, reasonableness will be determined in accordance with FAR 31.201-3,
Determining reasonableness.

B. Regulatory Flexibility Act
The final rule will not have a significant economic impact on a substantial number of

small entities within the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601 e seq.
because such entities generally do not have cost or incentive contracts where the allowability




DAR Case 87-118
CAAC Case 88-037

of costs is a major concern. An initial regulatory flexibility analysis was not performed but
public comments were solicited at 55 FR 24068 dated June 13, 1990. One comment
suggested that the rule would have an economic impact on small entities under the Regulatory
Flexibility Act. The Councils were unable to address the issue because the comment did not
explain how the rule would have an adverse economic impact on small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 96-511) does not apply because the final rule
does not impose any recordkeeping requirements or information collection requirements or
collection of information from offerors, contractors, or members of the public which require
the approval of OMB under 44 U.S.C. 3501, et seq. Under the current rules of the FAR,
particularly the clauses at 52.215-2, "Audit-Negotiation," and 52.216-7, "Allowable Costs
and Payment," offerors and contractors are required to maintain, and provide access to,
records sufficient to permit the Government to determine the allowability and reasonableness
of costs. ‘

D. Public Comments

On June 13, 1990, a proposed rule was published in the Federal Register (55 FR
24068). Comments received from 18 individuals and organizations were considered by the
Councils; several changes were made in the development of the final rule.

List of Subjects in 48 CFR Part 31

Government procurement.

ALBERT A. VICCHIOLLA
Director, Office of Federal Acquisition
and Regulatory Policy
Therefore, 48 CFR Part 31 is amended as follows:
1. The authority citation for 48 CFR Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c), 10 U.S.C. Chapter 137, and 42 U.S.C. 2473(c).
PART 31-CONTRACT COST PRINCIPLES AND PROCEDURES

2. Subsection 31.205-46 is amended by
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FAC INTRODUCTORY ITEM

ITEM XXX - TRAVEL COSTS

FAR 31.205-46 is revised to clarify that in cases where some proration of the
maximum per diem rate is appropriate (e.g. on partial days or when no lodging costs
have been incurred), contractors are not required to calculate adjustments in
accordance with Government travel regulations but have the flexibility to establish
procedures consistent with their own practices. The end result must be a reasonable
charge to the contract and as with all cost principles, reasonableness will be
determined in accordance with FAR 31.201-3.




DAR Case 87-118

Nov. 8, 1990

To: |(P)6) DASD (P) /CPF)
From: |(b)(6) DASD (P) /DARS

As we discussed today, here is what the DAR Council agreed to yesterday. 1I‘ve sent a copy
to Dale Siman--doesn’t appear to be substantive change. Do you agree with the changes?

Note: Baseline is Committee text with DAR Council changes in Strike—thry text and bold [ 1.

31.205-46 Travel costs.

(a) (1) No change

* * * * *

(4) No change

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a) (2) of this
subsection generally would not constitute a reasonable daily charge when[--

(i) Nlro lodging costs are incurred[,] andfor

[(ii) The travel day is a] e=n partial travel days (e.g. day of departure and
return).

Appropriate downward adjustments from the maximum per diem rates would normally be required
under these circumstances. While these adjustments need not be calculated in accordance
with the Federal Travel Regulations or Joint Travel Regulations, they must result in a
reasonable charge.

"CLEAN" FINAL RULE

31.205~46 Travel costs. )

(a) (1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations
contained in this subsection. * * L :

* * * * *

(4) Subparagraphs (a)(2) and (a) (3) of this subsection do not incorporate the
regulations cited in subdivisions (a) (2) (i), (ii), and (iii) in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals, and incidental expenses, and the
regulatory coverage dealing with special or unusual situations are incorporated herein.

* * * * *

(6) The maximum per diem rates referenced in subparagraph (a) (2) of this
subsection generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or

(ii) The travel day is a partial travel day (e.q. day of departure and return).
Appropriate downward adjustments from the maximum per diem rates would normally be required
under these circumstances. While these adjustments need not be calculated in accordance

with the Federal Travel Regulations or Joint Travel Regulations, they must result in a
reasonable charge. .
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DAR Case 87-118

Note: Baseline is Committee text with DAR Council changes in strikce-thra text and bold [ ].
31.205-46 Travel costs.
(a)(1) No change

* ok ok kXK

(4) No change

* ok ok ok ok

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection
generally would not constitute a reasonable daily charge when[--

(i) Nlno lodging costs are incurred[,] andfor

[(ii) The travel day is a] en partial travel days (e.g. day of departure and return).
Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in

accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.

"CLEAN" FINAL RULE

31.205-46 Travel costs.

(a)(1) Costs for transportation, lodging, meals, and incidental expenses incurred by
contractor personnel on official company business are allowable subject to the limitations

contained in this subsection. * * *
* * &* * *

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the
regulations cited in subdivisions (a)(2)(1), (ii), and (iii) in their entirety. Only the maximum per
diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusual situations are incorporated herein. '

%* * % * *

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection

generally would not constitute a reasonable daily charge when--

(i) No lodging costs are incurred, or

(ii) The travel day is a partial travel day (e.g. day of departure and return).
Appropriate downward adjustments from the maximum per diem rates would normally be
required under these circumstances. While these adjustments need not be calculated in

accordance with the Federal Travel Regulations or Joint Travel Regulations, they must result
in a reasonable charge.
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DEPARTMENT OF THE ARMY S
HEADQUARTERS, U. S. ARMY MATERIEL COMMAND
5001 EISENHOWER AVENUE, ALEXANDRIA, VA 22333-0001

DAR Staff 17 October 1990
Case 87-118

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL
SUBJECT: DAR Case 87-118, Travel Costs
I. PROBLEM:
To review the public comments received and make recommen-
dations based on them as to the need for changes to the

proposed rule published in the Federal Register, dated June 13,
1990.

II. RECOMMENDATION:

That the proposed rule which amends Federal Acquisition
Regulation (FAR) Subsection 31.205-46, Travel Costs, be revised
and published as a final rule as set forth in TAB A.

I1I. DISCUSSION:

A. Background.

With the enactment of Public Law 99-234, the Federal
Civilian Employee and Contractor Travel Expenses Act of 1985,
contractor travel costs were limited to the rates and amounts
payable to Federal travelers. Title II, Section 201 of the
Act, states that: "Under any contract with any executive
agency, costs incurred by contractor personnel for travel,
including costs of lodging, other subsistence, and incidental
expenses, shall be considered to be reasonable and allowable
only to the extent that they do not exceed the rates and
amounts set by subchapter I of chapter 57 of title 5, United
States Code, or by the Administrator of General Services or the
President (or his designee) pursuant to any provision of such
subchapter." Subchapter I of chapter 5 states that Federal
travelers are entitled to per diem, reimbursement of actual
expenses, Oor a combination thereof, as determined by the
General Services Administration (GSA) (5 U.s.C. 5702(a)(1)),
and that for travel consuming less than a full day, payments
shall be allocated as prescribed by GSA (5 U.S.C. 5702(a)(3)).

The FAR cost principle for Travel Costs was revised in
Federal Acquisition Circular (FAC) 84-19, dated July 31, 1986,
to implement Public Law 99-234. 1In September 1987, the
Department of Energy (DOE) recommended that the Travel Cost
Principle be further revised because it believed the revisions
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to FAR 31.205-46 did not fully conform to the Public Law 99-234
requirements. The DOE's position was that the revisions to FAR
31.205-46 had inappropriately extended to contractors the
flexibility for determining reimbursement methodology (actuals,
per diem, or combination).

The DOE contended that the statute had reserved that right
to the Administrator of the GSA, and that GSA had established a
"lodging-plus” system for Federal travelers. To allow
contractors to elect one of three methods would result in
contractor employee travel expenses that may exceed the "rates
and amounts" set for Federal employees. The DOE used as an
illustration a case where partial day travel would occur
(departure and return on the same day). A "lodging-plus"
system would limit a Federal traveler to a meals and incidental
expense (M&IE) amount when lodging had not occurred. However,
if a contractor chose to establish a "per diem" system
(otherwise often referred to as a "flat-rate" system), the
contractor traveler may inappropriately receive greater
reimbursement for a partial day than a Federal traveler under
similar circumstances.

From September 1987 to June 1990, when this proposed rule
was issued in the Federal Register, the Defense Acquisition
Regulatory Council (DARC) and the Civilian Agency Acquisition
Council (CAAC) worked to reach agreement on adequate language
to address the DOE's concerns. The Councils determined that a
cost reduction was appropriate for partial days; however, the
calculation of the cost reduction, in accordance with the
Government's "lodging-plus" system, was not to be levied on
contractors.

The proposed rule, issued June 13, 1990, stated that "FAR
31.205-46(a)(4) has been erroneously interpreted to mean that
the maximum allowable contractor per diem travel costs must be
calculated in the same manner as the "lodging-plus" method
contained in the Federal Travel Regulations. The FAR Councils
never intended to impose Government administrative procedures
upon contractors." Accordingly, subparagraph (d)(4) was
grammatically rearranged to prevent erroneous interpretation.
The proposed rule also included a new subparagraph (a)(6) to
define reasonable per diem costs for partial travel days and
days when no lodging costs are incurred. The preamble to the
proposed rule stated that "Appropriate downward adjustments in
maximum per diem rates are generally required under these
circumstances." '

B. Committee comments.
Eighteen comments were received in response to the

2




proposed rule, of which there was one non-concur and six
partial-concurs. A list of the commenters and a matrix of the
comments is attached as Tab B. All of the negative comments
dealt specifically with subparagraph (a)(6). Based on a review
of the comments, the Committee is recommending a revision of
the subparagraph to provide clarification of its intent. The
comments focused on six major areas:

(1) Additional administrative burden.

Four commenters believed that implementation of
subparagraph (a)(6) would impose an additional administrative
burden on contractors. Thiokol stated that the proposed
guidance was in direct conflict with the FAR Councils' intent
to not impose Government administrative procedures upon ,
contractors and that additional documentation and calculations
would be required to support maximum expenditures on partial
days. Corning Incorporated (Corning) stated that, where the
contractor's percentage of government sales and number of
affected employees are small, time-consuming administrative
procedures to effect adjustments outweigh financial benefits to
the Government. The Aerospace Industries Association (AIA) and
National Security Industrial Association (NSIA) believed the
rule implies "separate ceilings" for meals and incidentals on
partial travel days when no lodging costs are incurred, and
that establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. Mr.
Anthony P. DeStefano, C.P.A., suggested that the propased rule
would have an adverse economic impact on small entities under
the Regulatory Flexibility Act (RFA).

Committee comments:

Subparagraph (a)(6) was not written to impose an
additional administrative burden on contractors, nor was it
written to imply that separate ceilings for M&IE and lodging
were mandatory. When Title II, Section 201 of Public Law 99~
234 was implemented in FAC 84-19, the DARC and the CAAC had
agreed that the "maximum" per diem rate applied because it was
believed that use of a single ceiling complies with the intent
of Congress and would be less complicated and administratively
burdensome. However, the law did require that contractor
travel expenses not exceed the rates and amounts set by
subchapter I of chapter 57 of title 5. Section 5702(a)(3) of
chapter 57, title 5, states that "For travel consuming less
than a full day, the payment prescribed by regulation shall be
allocated in such manner as the Administrator may prescribe."
This statement clearly suggests that some prorating of the
maximum per diem rate is appropriate on partial days. While
the Councils agreed that Government administrative procedures
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contained in the Federal Travel Regulations would not be
required for contractors (i.e., separate ceilings, or M&IE
daily rates allocated by quarter-day increments), that decision
does not abrogate the need to appropriately adjust the maximum
per diem rate in situations where partial days occur or no
lodging costs have been incurred. Subparagraph (a)(6) has,
therefore, been rewritten to state that while adjustments need
not be calculated in accordance with the Federal Travel
Regulations or Joint Travel Regulations they must result in a
reasonable charge. The determination of reasonableness will be
determined, as with all cost principles, in accordance with FAR
31.201-3, Determining reasonableness. Concerning the comment
on RFA, Mr. DeStefano did not explain how the rule would have
an adverse economic impact and, therefore, the Committee is
unable to address his concern.

(2) Ambiguous language.

Three commenters suggested that the proposed language in
subparagraph (a)(6) was ambiguous. Mr. Anthony P. DeStefano,
Corning and Motorola Inc. (Motorola) posed various partial day
scenarios and requested clarification (e.g., does the rule
require quarter-day increment allocations for M&IE). Motorola
also stated that the conjunction "and" between "...lodging
costs are incurred and on partial travel days..." is confusing
and can be interpreted as meaning both situations must occur
together in order for a downward adjustment to be applicable.

Committee comments:

As stated in (1) above, the Councils have not imposed
Government administrative travel procedures on contractors.
The revisions to subparagraph (a)(6) recommended for the final
rule will make clear that adjustments need not be calculated in
accordance with Government travel regulations, but must result
in a reasonable charge. Also, the conjunction "and" has been
replaced by the words "and/or." In addition, the Committee
recommends that the FAC background section include a statement
that reasonableness will be determined in accordance with FAR
31.201-3.

(3) Reasonableness versus allowability.

Three commenters stated that subparagraph (a)(6) focused
on what is not reasonable, rather than what is reasonable or
allowable on partial days or days when no lodging expenses are
incurred. Thiokol believes the rule will invite interpretive
disputes as to what constitutes reasonable per diem charges.
Litton believes the rule should give criteria to guide
contractors in deciding what the maximum allowable per diem
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should be. The Department of Defense, Inspector General
(DOD/IG) stated that the rule should contain guidance on how to
determine reasonableness, and that the language included in the
Background section of the proposed rule, "appropriate downward
adjustments...," should be included in subparagraph (a)(6).

Committee comments:

The Committee does not agree that a rule based on
reasonableness will invite a rash of interpretive disputes. A
reasonableness determination is one of the normal elements
considered for all cost principles. The Committee also does
not believe that subparagraph (a)(6) needs to include criteria
to guide contractors in deciding what adjustment to the maximum
per diem should be made. When Public Law 99-234 was initially
implemented, a decision was made not to force the Government
administrative procedures on contractors so that they would
have the flexibility to establish procedures consistent with
their own practices. The Committee does agree, however, that
the area of "reasonableness" should be clarified in the final
rule and has appropriately modified subparagraph (a)(6) to
include a statement that "Appropriate downward adjustments from
the maximum per diem rates would normally be required...."

(4) Materiality of costs should be considered.

Two commenters believe that "materiality" should be a
consideration in determining unallowable travel costs. Corning
referenced a Defense Contract Audit Agency document entitled
"Audit Guidance on Implementing the Cost Principle on Per Diem
Costs (DAR Case 85-230)" which quoted Cost Accounting Standard
405.50(c) concerning consideration of materiality in the
identification of unallowable costs. Corning recommended a
simplified estimating technique, which incorporates a sampling
approach, be explicitly included in the travel cost regulation.
Corning also proposed that the Administrative Contracting
Officer (ACO) be given discretion in the regulation to
negotiate formal agreements with contractors fixing their
estimation formula for excluding travel cost unallowables,
either permanently or for long periods of time. The AIA/NSIA
suggested that "the concept of materiality must be addressed by
the DARC before implementing the proposed change, " and that the
"unallowable costs to be gained by the Government are
significantly outweighed by the substantial costs of
implementation, maintenance, segregation, reporting and audit
of costs." Furthermore, the AIA/NSIA believe that subparagraph
(a)(6) should be deleted in its entirety, and that reliance on
reasonableness determinations can be negotiated by each
contractor through the use of advance agreements.
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Committee comments:

The Committee agrees that in some situations Corning's
approach (i.e., sampling techniques) may be appropriate;
however, the Committee does not agree that the approach is
appropriate for all contractors. In addition, the Committee
does not agree that the regulation needs to contain specific
authority for the ACO to negotiate formal agreements. The ACO
has always had the discretion to enter into special agreements.
As stated in the Committee's July 18, 1986 report, the '
Committee does not endorse any particular method or system to
determine reasonable costs for lodging, meals and incidental
expenses, so long as those costs do not exceed the maximum per
diem rate or amount as set forth in the Federal Travel
Regulations. The AIA/NSIA proposal that subparagraph (a)(6) is
not needed because advance agreements can be negotiated is
correct on the surface, but it does not take into consideration
that clarification is required since some contractors have been
under the mistaken impression that no adjustment to the maximum
per diem amount is required in these particular situations.

(5) Downward adijustment should not be applied to M&IE.

Two commenters believe that subparagraph (a)(6) should be
exclusive for lodging cost adjustments only. Corning stated
that special procedures would have to be established on how to
make adjustments for meals. The AIA/NSIA stated that
adjustments for lodging are appropriate and easy to compute,
however, adjustments for meals would involve maintaining and
reviewing departure and arrival times to compute whether meals
were reasonable. The AIA/NSIA also believe that requiring
adjustments for meals has the effect of establishing separate
ceilings for lodging and meals, which is contrary to the
Government's previous statement that a single ceiling was
appropriate.

Committee comments:

The Committee is at a loss to understand why the
commenters believe an adjustment is appropriate when no lodging
costs have been incurred, but an adjustment is not appropriate
when a traveler departs at 4 p.m. and has not incurred
breakfast or lunch costs. The purpose of Public Law 99-234 was
to limit contractor travel expenses to no more than the maximum
amount allowed for Federal travelers. The maximum amount
establishes the ceiling which shall be considered to be
reasonable and allowable; it does not establish a presumption
that all costs are reasonable and allowable as long as they do
not exceed the maximum amount. Making adjustments for meals
may well require a contractor to revise its travel procedures
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to ensure that allowable travel expenses are also reasonable;
however, reasonableness determinations are a fundamental
element for all cost principles. Furthermore, contractors have
not been required to implement the Government's detailed
administrative procedures and, therefore, have the flexibility
to establish procedures which accommodate the contractor's
travel policy. The AIA/NSIA comment that adjustments for meals
will have the effect of establishing separate ceilings is
correct, but not for the reason stated. Adjustments for
lodging will automatically establish the remaining amount as a
ceiling for M&IE. It should also be noted that when the
Government established the maximum per diem amount as a "single
ceiling," the purpose was to not restrict contractors to the
identical rates and amounts for lodging or M&IE that Government
travelers are subject to. Rather, contractors were afforded
the privilege to allocate the maximum per diem amount between
"lodging," "meals" or "incidental" expenses as appropriate for
each contractor.

C. Summary:

Based on the public comments, the Committee has revised
subparagraph (a)(6) to clarify that appropriate downward
adjustments to the maximum per diem rates and amounts would
normally be required under certain circumstances, and the
adjustments need not be calculated in accordance with the
Federal Travel Regulations or Joint Travel Regulations so long
as they result in a reasonable charge. All members of the
Committee concur with the contents of this report.

D R =

Dale R. Siman
Chairman, Cost Principles Committee

DOD Members Other Members
Paul Schill, Air Force Jerry Olson, GSA
Mike Righi, Navy Gwen Cowan, DOE
Barry Turner, DCAA Joe LeCren, NASA

Chris Werner, OSD(P)
Don Reiter, DLA

Attachments:

Tab A - Recommended Revision to FAR 31.205-46.
Tab B - List of commenters and matrix of comments.
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TAB A ’
DAR Case 87-118

31.205-46 Travel costs.
(a)(1l) No change

* * * * *
(a)(4) No change

* * * * *

(a)(6) The maximum per diem rates referenced in subparagraph
(a)(2) of this subsection do [generally would] not constitute a
reasonable daily charge when no lodging costs are incurred
and[/or] on partial travel days (e.g., day of departure and
return). [Appropriate downward adjustments from the maximum
per diem rates would normally be required under these
circumstances. While these adjustments need not be calculated
in accordance with the Federal Travel Regulations or Joint
Travel Regulations, they must result in a reasonable charge.]

Deleted text
New text

Underline
Brackets

The proposed rule is the baseline for the changes.




TAB B

DAR Case 87-118

Public comments received on DAR case 87-118, Travel éosts

No Comment
or Non-

Concur concur
1. Anthony P. DeStefano, CPA

2. National Endowment for X
the Humanities

3. United States Information Agency X

4. Armed Forces Communications & X
Electronics Assoc. (AFCEA)

5. Thiokol X
6. U.S. National Labor X
Relations Board
7. Litton
8. Federal Deposit Insurance Corp X
9. Central Intelligence Agency X

10. Corning Inc.

11. U.S. Dept of Justice X
12. Agency for International X
Development

13. AIA, NSIA

14. American Defense Preparedness X
Association
15. I1IG, DOD

16. Motorola Inc.
17. Dept of Veterans Affairs X

18. GSA, Office of Acquisition Policy X

Partially
Concur

X




SUMMARY OF PUBLIC COMMENTS

DAR Case 87-118

Additional administrative burden

Adverse economic impact on small entities under the
Requlatory Flexibility Act. (1)

Proposed guidance in direct conflict with FAR Council’s
intent to not impose Government administrative procedures
upon contractors. Will require additional documentation and
calculations to support maximum expenditures for partial
days. (5)

Where the contractor’s percentage of government sales and
number of affected employees are small, time-consuming
administrative procedures to effect adjustments outweighs
financial benefits to the government. (10)

The rule implys "separate ceilings" for meals and incidentals
on partial travel days when no lodging costs are incurred.
Establishing such a system would be exceedingly burdensome
and expensive in light of the benefits to be derived. (13)

Ambiguous language

A literal reading suggests a person who leaves at 7a.m. and
returns at 6p.m. may not get reimbursed for three meals. (1)
Government regulations break days into quarters for meal
reimbursements. Is intent of rule to require same for
contractors? (10)

The word "and" is ambigquous. Two interpretations: (1) when
lodging costs have not been incurred, meals are not
reasonable and therefore unallowable, or (2) on partial
travel days where lodging costs have not been incurred, meals
are not reasonable and therefore unallowable. (16)

Rule establishes reasonableness standard rather than
allowability standard

Rule will invite interpretive disputes as to what constitutes
reasonable per diem charges on days when no lodging expenses
are incurred and on partial travel days. (5)

Rule states what is not reasonable; should give criteria to
guide contractors in deciding what the maximum allowable per
diem should be in those circumstances. (7)

Rule states what is not reasonable; should contain guidance
on how to determine reasonableness. (15) ’

Materiality of costs should be considered.

Endorse simplified estimating approach...reference DCAA
document entitled "Audit Guidance on Implementing the
Cost Principle on Per Diem Costs" (CAS 405.50(c). (10)
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- Use sampling technique, develop formula of the unallowable
travel costs to the related total travel costs and use to
estimate '"unallowable costs". (10)

-- Would agreed-upon formula satisfy stringent requirements
of the Certificate of Indirect Costs?

-- ACOs should be given discretion in the regulation to
negotiate formal agreements with government contractors
fixing their estimation formula for excluding these
travel cost unallowables either permanently or for long
periods of time (3 years).

- The perceived additional unallowable costs to be gained by
the Government are significantly outweighed by the
substantial costs of implementation, maintenance,
segregation, reporting and audit of costs. (13)

Downward adjustment should not be applicable to meals

- Subparagraph (a)(6) should explicitly limit its impact to the
lodging cost adjustment only. Special procedures would have
to be established on how to make adjustments for meals. (10)

- Adjustments for meals has the effect of establishing
separate ceilings for lodging and meals (like the
Government). When the per diem ceilings were established in
1986, the July 18, 1986 Committee report stated that a single
maximum ceiling would apply because it complies with the
intent of Congress and would be less complicated and
administratively burdensome. Adjustments for lodging are
appropriate and easy to compute, adjustments for meals would
involve maintaining and reviewing departure and arrival times
to compute whether meals were reasonable. (13)

Alternative language proposed by commenters

For subparagraph (a)(6): "The maximum per diem rates referenced
in subparagraph (a)(2) of this subsection or any other per diem
rates do not apply to those partial travel days or travel days
where lodging costs are not incurred. The basis for a
determination of reasonableness should be in accordance with
31.201-3, Determining Reasonableness." (13)

For subparagraph (a)(2): "Except as provided in subparagraph
(a)(3) of this subsection, costs incurred for lodging, meals and
incidental expenses (as defined in the regqulations cited in
(a)(2)(i) through (iii) of this subparagraph) shall be
considered to be reasonable and allowable only to the extent
that these expenses in total do not exceed on a daily basis the
maximum per diem rates..." (15)

For subparagraph (a)(6): "Appropriate downward adjustments in

-maximum per diem rates are generally required under these

circumstances. These adjustments should be calculated
consistent with the contractor’s established policies and
procedures and result in a logical reasonable reimbursement.”
(13)




For subparagraph (a)(6): "The maximum per diem rates may not
constitute a reasonable daily charge when an employee is in
travel status for a part day. Generally, a reduction to the
maximum per diem rates is appropriate under these
circumstances." (16)
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Riference: Deputy Secretary of Defense memorandum, dated
November 11, 1989

The General Serviceg Administration has ruled that fraquent
flyer mileage and relate pPromoticnal mileage Credits, obtained
on official travel, may be used to defray offiecial travel Costs

On page 2, (paragraph d) of the referenced memorandum,
-ANge thae Paragraph to read;
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THE DEPUTY SECRETARY OF DEFENSE

To6 STRER

/ WASHINGTON, D .¢. 20307

2 6 MAR 1080

MEMORANDUM FOR SECRETARIES op THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOGINT CHIEES OF SIAFF
UNDER SECRETARIES oF DEFENSE
ASSISTANT SECRETARIES oOF DEFENSE
COMPTROLLER
GENERAL COUNSEL
INSPECTOR GENERAL
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DETENSE

DIRECTORS OF THE DEFENSZ AGENCIES
COMMANDERS OF UNIFIED AND SPECIFIED COMMANDS

SUBJECT! Use of Official Transportation

Reference: Deputy Secrotaéy of Defense memorandum, dated
November 11, 1989

The General Services Administration has ruled that fraquant
flyer mileage and related pPromoticnal mileage Credits, obtained
on official travel, may be uged to defray official travel costs
and for upgrades of service on official travel,

On page 2, (paragraph 4) of the referenced memorandum,
~ANge the Paragraph to read;

"d,
credits may be ac u icial el by DoD Personnel who
desire to pParticipate in frequent flyer Programs on a voluntary
basis. Under no Circumgtances Tay credits earned with official
travel be ygad for personal travel. Credits ®arned during
official trave) Are a resuylt of government cxfunditutns and the

ng Credits to
defray officia) travel costs, Creadits also may Eo used for
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General Services Administratia ' sﬁ""?\o;"-i |

Office of Acquisition Policy ~40tk-
Washington, DC 20405 Al
Naw s’

MEMORANDUM FOR FAR SECRETARIAT

Mv
FROM: M VICCHIOLLA
CHAIRMAN

CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: FAR Case 90-26, Travel Costs
(CAAC Case 88-31, DAR Case 87-118)

Please arrange for publication of the enclosed casz as a proposed
rule. The Caac approved the case on April 11, 1990, as submit*tad
by the DARC in its September 15, 1989, memorandum.

Please contact (P)N6) on ((®)2) if there are any
questions,

Enclosures

cc: Director, DARC




General Services Administration Gﬁ}/
Office of Acquisition Poticy s /; E
Washington, DC 20405 /, 7
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MEMORANDUM FOR CAAC MEMBERS

4:235;’42‘ iy
FRCM: ALBE A. VICCHIOLLA
CHAIRMAN

CIVILIAN AGENCY
ACQUISITION COUNCIL

SUBJECT: CAAC Case 88-37, Travel Costs (DAR Case 87-118)

The CAAC reccmmended in its July 28, 1989, letter that the

DARC approve a ravision to the Travel Cost Principle on the basis
¢t a DOE recamendation. The DARC advised the CAAC in itsg
September 15, 1989, memorandum that they approved a portion of the
change that was recommended by the CAAC and requested that &he
CAAC publish the revision as a proposed rule.

After review of =he DARC request, DOE recommended in the enclosed
October 18, 1989, letter that further revisions to the cost
principle be made. We recommend that the CaAAC approve the
raevision submitted by the DARC and that the rule be published for
Public ccmment. The enclosed FAR Staff analysis provides
rationale for our recommendation.

Questions mav be directed to ()6 at |P)2) .

Enclosure




CHRONOLOGY OF MAJOR EVENTS
ON TRAVEL COST PRINCIPLE CHANGE

July 1986 -- The FAR cost principle for Travel Costs was revised
in FAC 84-19 in order to implement 41 USC 420 Section 24. That
statute limits allowable contractor employee travel cost charged
to contracts to no more than the rates and amocunts set by the
Administrator of GSA for travel by Government employees.

September 1987 -— The Department of Energy recommended that the
Travel Cost Principle be further revised because they believed the
law had not been fully implemented in the FAR. Case is assigned
to Cost Principles committee for disposition.

March 4, 1988 =- Cost Principles Committee report to DARC
rejecting DOE proposal. '

April 18, 1988 -- DARC submits Cost Principles committee position
to CAAC for its approval.

June 22, 1988 -- CAAC approves DARC position, rejects TAR Staff
recommendation and accepts DOE proposal in principal, crafts
compromise on cost for partial day of travel.

July 5, 1988 -- CAAC compromise position sent to DARC for its
approval.

July 21, 1988 =~= The DARC memo to CAAC disagreeing with CaaC
compromise position.

July 28, 1989 -- CaAC requests again that DARC consider CAAC
compromise on basis on new information provided by DCE.

September 15, 1389 -— DARC accepts compromise position with slight
change.

October 18, 1989 -- DOE letter to CAAC Chairman proposiag third
alternative. .
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THE OFE OF THE ASSISTANT SECRETARA DEFENSE

WASHINGTON, D.C. 20301-8000

PRODUCTION AND
LOGISTICS

(P) DARS , 15 SEP 1989

In reply refer to
DAR Case: 87-118

MEMORANDUM FOR MR. HARRY S. ROSINSKI, ACTING CHATRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: ravel Costs, CAAC Case 88-37

The DAR Council has reviewed your July 28, 1989 letter in which
you requested the addition of a paragraph (a) (6) <o 31.205-45.

The DAR Council has approved inclusion of the additicnal
paragraph, except for the last sentence, which should be deleted.
There may be circumstances when a downward adjustment would not be
apepropriate, and therefore it should not be mandatad.

The DAR Council believes that with the additicn of the new |
paragraph, the rule would now require arproval of OMB under the
Paperwork Recduction Act. We assume that the C2A Council will prepare
the necessary request for OMB approval.

If the CAA Council agrees with the DAR Council’s recommendcation,

the case should be forwarded to the FAR Secretariart for publication
of a proposed rule.

Ml

Acting Director, Defense Acquisition
. Requlgtory Council

Tor dsiccas ‘/‘1‘*0 T Fles, od € Mens DGRS, huve B
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FAR STArF ANALYSIS
CAAC CASE 88-37
TRAVEL -COSTS

PROBLZM:

The DARC has recommended a revision to the change to subparagraph
(2) (6) of the Travel cost principle which was approved by the
CAAC. DOE has proposed a third version of the change.

RECOMMENDATICN:

That the DARC recommended revision to the cost principle be
approved by the CAAC and published for public comment as a
proposed rule,

BACKGROUND:

This case began as a DCE proposal which was presented to the DARC
for their concurrence. The Cost Principles Committee recommended
and the DARC agreed that the DOE proposal should not be adcopted
but rather that another change should be made (unzelated editorial
matter) to the Travel cost principle. The CAAC agreed with che
DARC editorial revision and offered a revised, compromise version
of the DOE change to the DARC for reconsideration. After numerous
meetings and conversations over the subject between the CAAC and
DARC, the matter was considered for presentation to the TROIXA for
resolution. In the meantime, DOE generated additional supporting
information and the DARC again considered the case. As a result
of the additional DOE information, the DARC approved the essential
portion of the CAAC compromise FAR change. However, DOE's
analysis of the DARC compromise proposal indicates that DOE wants
S0 return to its original recommendation. This FAR staff analysis
Supports approval of the DARC compromise proposal.

DISCUSSION:

DOE PROPOSAL

The coverage recommended for adoption by the DOE adds two
requirements to the proposed rule. First, it requires a cost
reduction when actual employee lodging costs are below the FTR
srecified maximum costs. Second it also requires a cost reduction
Lo be calculated in a particular manner (as opposed to any manner
acceptable to the contracting ting officer) when a the travel is
for less than a full day. We do not concur with either proposed
revigion. -

The first revision would effectively eliminate the use of flat
rate per diem as a means of determining allowable contractor
employee travel cost. This is directly in contradiction to the
mutual decision made by the DARC and CAAC when the current cost




principle coverage was approved. The councils reviewed and
rejected a DCE Proposal at that time to base the allowable cost
exclusively on the complicated rules used to determine
reimbursable per diem expenses for Government employees. This
decision should not be revisited. (See the May 17, 1988 FAR Stafs
memorandum to the CAAC on this case for further discussion.)

The second revision pProposed by DOE requires a reduction to be
made calculated as an "allocation of the FTR specified maximum
meals and incidental expense rate...."” This proposal has two
problems. First, it also appears to require use of the FTR
amounts a a lower level of detail than the maximum flat rate per
diem rate that was approved for use by both councils. Second,
izrespective of the decision of the councils not Lo use this low
level of detail from the FTR's, we do not think it is appropriate
to limit this reduction calculation to only one method.
Contractors and contracting officers should be free to chcose
whatever metiod that makes sense in their situation. Moreover, as
tle DARC points out, there may be cases where a reduction would
not be required because of offsetting additional expenses.

DOD PROPCSAL

The DARC proposes to adopt the change approved by the CAAC with
the exception of deletion of the last sentence of paragraph

(a) (6) . They contend that the last sentence requires a reduction
in all cases where a full days travel has not. occurred or when
there is no lodging costs. a reduction in all such cases is not
always reasonable according to the DARC. We agree that there may
be cases where there is no lodging costs but where no reduction is
necessary. For example, if an employee incurs a very high (but
reasonable) incidental éxpense but incurs no lodging expense, it
may be perfectly reascnable to reimburse the contractor for the
maximam permissible per diem rate without a reduction. Granted,
such case will likely be rare, but, as written, the coverage
approved by the CAAC would demand a reductio even though one may
not be reasonable.

On the other hand, even with deletion of the second sentence from
the CAAC rule, unless a contractor can show why a reduction is not
reascnable, the first sentence would demand a cost reduction in
cases where no lodging costs are incurred or on a partial travel
day. We concur with the DARC recommendation.

ATTACHMENTS '

1. Comparison of recommended cost principle revisions (paragraph
(a) (6))

2. Copy of FTR per diem rates




COMPARISON CF PROPOSED TRAVEL
COST PRINCIPLE REVISIONS

CAAC, JULY 1989

(2)(6) The maximum per diem rates referenced in subparagraph (a)(2) of this
subsection do not consttute a reasonable daily charge when no lodging costs are
incurred and on partial wavel days (e. g. day of departure and return). In such
circumstances appropriate downward adjustments are required when determining
reasonable costs.

DARC, SEPTEMBER 1989

(2)(6) The maximum per diem rates referenced in subparagraph (a)(2) of this
subsection do not constitute a reasonable daily charge when no lodging costs are
- incurred and on pardal wavel days (e. g. day of departure and return).

DCE, OCTOBER 1989

(a)(6) The maximum per diem rates referenced in (a)(2) of this subsection do not
consttute a reasonable daily charge when no lodging costs are incurred, when
actual lodging costs are below the FTR specified maximum lodging amounts and on
pardal avel days (e.g., on days of departure and return an appropriate allocation of
the FTR specified maximum meals and incidental expense rate is required).




FEDERAL TRAVEL REGULATION
Chapter 301—Travel Allowances Appendix A

Appendix A To Chapter 301—Prescribed Maximum Per Diem Rates for CONUS

The maximum rates listed beiow are prescribed under § 301-72 of this regulation for reimbursement of
subsistence expenses incurred during official wavel within CONUS (the continental United States). The amount
shownincolm(n)ismcmxin\mmumnbembunedrorloddngupminduding:ppuablem
Themmmowinaolm(b)isaﬁndmumaﬂowedformhmim:idenulexpmrdned:o
mmpcﬁumymtdmhudhmommmmld for lodging expenses plus the
M&Emmymtnceedtbemximmpedianmsbowincdm(c).

Per diem locality Maxi- Maxi-
\ ;u_n MEIE mum per
gng <+ rate -
Key city ! Counry m‘fﬁr defined amount ® rate ¢
(a) ©
CONUS, Standard rate $40 $26 566

(Applies o all locadons within CONUS not specificaily listed below
ormpmedbychebonndarydeﬁnidcnoiaﬁsadpoim. Howe
ever, tie standard CONUS rate applies to ail locations within
CONUS, inciuding those defined beiow, under certain specified
nvd:kcmcsmdforceminrdoaﬁonmmow-
ances. See Parts 301-7, 302-2, 302—, and 302-$ of this ttle.

ALABAMA
Aaniston Calkoun 41 26 7
Birmingham Jefferscn 50 6 7
Guif Shores Baidwin 42 16 68
Huncsviile Madison 43 26 7
MONLGOMETY cmeeeceareeenneee ViOTLGOMETY 43 pl &
Shetfieid Coibert. 63 26 39
ARIZONA ‘
Chinie Apache a4 26 70
Kayenu Navajo 56 26 32
[N o —. ... 47 26 3
Phoeniz/ScOrSaaie commmmme—wm Yaricops 52 26 7
Prescont Yavapai. 48 26 7
Sierna Vista Cochise 43 26 6
Tucson Pima: Davis-Momthan AFB e 48 26 7
Yuma Yuma 43 26 @
ARKANSAS
Fort Smith. Sebastian. 4 26 70
Helena Phillips 47 26 73
Hot Springs Garland 43 26 n
Lirtle Rock. Puiasii 48 26 74
CALIFORNIA
Chico Buxte 46 26 T2
Death Valley Inyo 33 34 122
El Cantro Imperiai 46 26 krd
Fresno. Fresno S0 26 76
Los Angeles Los Angeies. Kermn. Orange & 80 34 114
Venmra Countiess Edwards
AFB: Navai Wespons Ceater &
Ordnsnce Test Station, Clina
Lake.
Modesto. Stanisisus. 50 26 76
Monterey Monterey 66 26 92
Oskiand Alameda, Contrs Costa & Marm ... 64 34 98
Paim Springs.————ececeeee Riverside 7 34 106
Redding Shastz st 6 s
Secramento Sacramenio 54 34 58




Department of Energy
Washington, DC 20585

October 18, 1989

Mr. Albert A. Vicchiolla

Chairman, Civilian Agency Acquisition Council
Office of Acquisition Policy

General Services Administration

Washington, D.C. 20405

Dear Mr. Vicchiolla:

The following comments are in response to the September 15, 1989,
memorandum from the Defence Acquisition Requlatory (DAR) Council
concerning a Civilian Agency Acquisition Council (CAAC) requested
language change to the Pederal Acquisition Regulation (FAR)
travel cost principle. This case, 87-118, emanated from the
Department of Energy's (DOE'S) September 17, 1987, request that
the FAR travel cost principle be conformed with the Pederal
Civilian Employee And Contractor Travel Expense Act of 198S
(Public Law 99-234).

The DOE appreciates the DAR Council's consideration of the issues
raised and the approved lanquage change. We ask, however, that
our remaining concerns, discussed below, be considered before the
cost principle is amended. :

We believe the DAR Council's proposed change would resolve part
of our concerns but it still does not fully clarify how
reasonable contractor employee travel costs are to be determined
when the employee's actual lodging cost falls below the maximum
lodging amount established for Pederal travelers.

Section 201 of Pub. L. 99-234 provides that under any, contract,
the costs for travel, including lodging, subsistence and inciden-
tal expenses, shall be reasonable only to the extent they do not
exceed the rates and amounts set by subchapter I of Chapter 57 of
Title 5. That subchapter provides Pederal travelers are entitled
to per diem, reimbursement of actual expenses, or a combination

thereof, as determined by the General Services Administration
(GSA) (5 U.S.C. 02(a) (1)) anm t for travel consuming less
than a full day, payments shall be allocated as prescribed by GSA
(5 U0.S.C. 5702(a) (3)) .- .

The Administrator of GSA established a lodgings plus system,

in the Federal Travel Requlations (PTR'S), %ﬁgt provides Federal
travelers will be paid their actual lodging costs, up to speci-
fied maximum lodging amounts, plus a specified allowance for
meals and incidental expenses (M&IE) which must be prorated on




2
partial travel days. The maximum lodginy amounts plus the M&IE
rates when added together equal the maximum per diem rates
(MPDR's) payable to Pederal travelers. 1In the PTR, these three
maximum limits (rates and amounts) are individually scheduled by
localities. The FTR also provides an extensive set of rules for
reducing these maximum rates and amounts on partial travel days
or when no lodging costs are incurred.

The PAR travel cost principle essentially provides that
contractors may select any travel cost reimbursement methodology
(actual, per-diem or a Combination thereof) provided contractor
employee travel costs "do not exceed the MPDR's" set for Federal
travelers (in the PTR) and the resulting charges are
"reasonable." -

The issue raised by DOE, based on what DOE perceives to be the
intent of the Pub. L. 99-234, is that the cost principle is

just not clear on how the two provisos, "do no exceed MPDR'sS" and
"reasonable," are to be implemented. For example, does use of
the MPDR's, as specified in the third columm of the PTR published
schedules, result in a reasonable daily charge or must the MPDR's
be adjusted downward, on a daily basis, on'partial travel days
and/or for days when actual lodging costs are less then the FTR
specified maximum lodging amounts? The DOE believes that the PTR
specified MPDR's do not represent reasonable cost on partial
travel days or days when actual lodging cost is less than the PTR
specified maximum lodging amounts. In such circumstances, appro-
priate downward adjustments to the MPDR's are required, on a
daily basis, in order to determine if contractor travel charges
can be considered reasonable under the law.

The DOE objective is not to invoke all of the PTR's detailed
adjustment procedures (approximations will do). Rather DOE's
objective is to clarify that, in order for travel costs to be
considered reasonable, the MPDR's must be appropriately reduced
on partial travel days or on days when actual lodging costs are
less than the maximum lod amount included in the MPDR's.
This would facilitate contract audits Y reducing the n for
judgmental auditor interpretations on reasonableness and thereby
minimize ensuing after-the~fact altercations with contractors.

As proposed, the DAR Council's approved language change would
clarify that downward adjustments are required only on days when
no lodgi costs are incurred and on partial travel days.
However, the cost principle would remain unclear as to whether
downward adjustments are also required when actual lodging costs
are less than the maximum lodging amounts set in the PTR which
constitutes part of the maximum per diem rate. ~
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We believe that we must be able to answer the public's questions
as to whether contractors should be reimbursed the full maximum
per diem rate amount on days when their employees actual lodging
costs are below the PTR specified maximum lodging amounts? That
is, can the delta between a contractor employee's actual lodging
costs and the PTR maximum lodging amount be reimbursed or offset
by higher costs incurred for meals and incidental expenses? We
think not! For Federal travelers, such reimbursements or .
offsets are not permissible. This becomes a real issue for those
contractors that, under the present cost principle, elect to pay
contractor employee travel expenses based on the use of flat per
diem rates equal to the MPDR's and lodging receipts are not
required.

Accordingly, DOE requests that the "approved" cost principle
language change be expanded to cite the following:

(a) (6) The maximum per diem rates referenced in (a) (2) of
this subsection do not constitute a reasonable daily charge
when no lodging costs are incurred, when actual lodging
costs are below the PTR specified maximum lodging amounts
and on partial travel days (e.g., on days of departure and
return an appropriate allocation of the FTR specified
maximum meals and incidental expense rate is required).

Inquiries may be directed to\ \ at_

éﬁ2g%%”;t:%£525553253§222:ji,

Business & Financial Policy Division

Office of Policy

Procurement and Assistance
Management
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. TAB A
= DAR Casa 87-118

RECOMMENDED REVISION TO FAR 31.205-46
31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peregraphs—(o—thmeugh
t#i—e¢ [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs
incurzed, or on a combination thereof, provided the method used
results in a reasocnable charge: Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination therec#, prcvidedithe method used results in a
reéscnable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regulations cited in (a)(2)(4i), (ii), and

(iii) in their entirety. Cnly the—coversge—in—tihe—neiesenced

i = - the

‘ maximum per diem rates, and [the] definitions of loedging, meals,
and incidental expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated herein.

(Q)(s) Ng CM&

(a)(6) The maximum per diem rates referenced in
subparagraph. (a)(2) of this subsection do not constitute a
reasonable daily charge when no lodging costs are incurred

and on partial travei days (e. g. day of departure and
return).




TAB C
DAR Case 87-118

PROPOSED FEDERAL REGISTER NOTICE
DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERCONAUTICS AND SPACE ADMINISTRATION
48 CFR Part 31 (Federal Acquisition Circular 84-XX)
Federal Acguisition Regulation (FAR); Travel costs.

AGENCIZES: Department of Defense (DoD); General Services
Administ aticn (GSA); and National Aerocnautics and Space

Acdministration (NASA).
F':fbu .
ACTION: +iaed rule. (za J‘y cmmJFem.JS

SUMMARY: Federal Acquisition Circular 84-XX amends the Federal
Acguisition Regulation (FAR) 31.20S5-46, Travel ccsts.

EFFECTIVE DATE: .

FOR FURTHER INFORMATION CONTACT: |(P)6) | FaR
Secretariat (VRS), 1l8th N.W., Rocm 4041, Washington,
DC 20405. Telephone | b2 |

SUPPLEMENTARY INFORMATION:

A. Background.

It has come to the attention of the Civilian Agency

Acguisition Council and the Defense Acquisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erronecusly
interpreta¢ to mean that the maximum allowable contractor per
diem travel costs must be calculated in the same manner as the
"lodgings-plus” method contained in the Federal Travel

Regulations which applies td Federal employees. There was and

remains no intent to impose Govermnment adminis**ati e procedurss
13 L ot <
upon contractors. Accordingly,.%e sucparagzaph -lan—beaa. Jq..

grammatically rearranged to prevent errcnecus interpretation.
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Another minor editorial corrvecticn recognizes that paragraph (a)

contains allowability cziteria.
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The:'o:;;risicns to FAR 31.205-46 de—Red have a significant
economic impact on a substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601 et sag.) because
they merely :me;jove language that has been er:cneousl‘y

, Ind Lortherdelivse post parsoniblencss In_Spesilic. circymsturess .
interpretedy  NO change I —sussaee—e= MEaning\Lis Intended. sw— v

(7L exis v 7 fn-'retyr#.:r'réu' ri realonesien t2s,
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c. 4 R <4 Act.
This rule does not contain information collection

requirements which require the approval of OMB under 44 U.S.C.

3501 et seq.
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TAB D
DAR Case 87-118

RECOMMENDED FAC PREAMBLE
Item &o. - Travel COsté. '
It has come to the attention of the Civilian Agency
Acquisition Council and éhe Defense Acguisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erronecusly
interpreted to mean that the maximum allowable contrTactor per
diem tzavel costs must be calculated in the same manner as the
"lodgings-plus” method contained in the Federal Travel
Regulaticns which applies to Federal emplovees. Thers was and
Tamains no intent to impose Government administrative procedures
upeon contractors. .Accordingly, the subparagraph has been
grammatically rearranged to prevent erronecus interpretation.
Ancther minor editorial correction recognizes that paragraph (a)
contains allowability criteria. .
Since tHese revisicns o Y corTect coverage al:ezé§ in the V““ [
.’ e ‘. P A‘i,{

- n
cant revisions" in accordance with 'A}yc*

Xy

FAR, thgy/are not "signig
/
Subpagf 1.5 of the FA Therefore, public cgpftents need not be 3¢

icited.




DEFENSE ACQUISITION REGULATORY SYSTEM
MEMO

April 19, 1990

To: 81611

SUBJECT: DAR Case 87-118, Travel Costs

(b)®) called to say the CAAC approved this case at its meeting this week.
The proposed rule is in accordance with your letter of September 15, 1989.
However--the CAAC apparently does not agree that OMB clearance for
paperwork burden is necessary, a recommends against doing the approval
request to OMB.

The third paragraph of your letter says the DARC believes the rule will now
require approval of OMB under the Paperwork Reduction Act. A CMR in the
file indicates you discussed this issue with Fran Brownell of DCAA. B)®) |said
the coverage would create a burden for contractors who do not already have a
system for tracking costs for partial day per diem.

Do you want me to tell®/® | that our position is still as expressed in our Sep
89 letter? If it is, what is the impact on publishing this proposed rule?

If we go along with the CAAC, we may hear about it during the public
comment period. What then--who gets stuck doing the OMB clearance? Is it
the CAAC, the Commitee, or me? I don’t want to be the "stuckee."

Please let me know your thoughts. I’ve given you a hard-copy of the pertinent
documents for you to look at.

Thanks for your quick response on this issue.

(b)(6)
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301-8000

PRODUCTION AND
LOGISTICS

(P) DARS 15 SEP 1989

In reply refer to
DAR Case: 87-118

MEMORANDUM FOR MR. HARRY S. ROSINSKI, ACTING CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Travel Costs, CAAC Case 88-37

The DAR Council has reviewed your July 28, 1989 letter in which
you requested the addition of a paragraph (a) (6) to 31.205-46.

The DAR Council has approved inclusion of the additional
paragraph, except for the last sentence, which should be deleted.
There may be circumstances when a downward adjustment would not be
appropriate, and therefore it should not be mandated.

The DAR Council believes that with the addition of the new
paragraph, the rule would now require approval of OMB under the
Paperwork Reduction Act. We assume that the CAA Council will prepare
the necessary request for OMB approval.

If the CAA Council agrees with the DAR Council’s recommendation,
the case should be forwarded to the FAR Secretariat for publication
of a proposed rule.

/f% Ladd....

Acting Directorf, Defense Acquisition
Reguldtory Council




CCCase VManagernenl [KecoraTm

DAR CoseNo. JCAM®NG. ‘o‘;;,‘..“.:l """

_-g——)_'_'_’_ i i!!)(_l_l_l.ul B
Title

Reference

Can € mrd of 28187

Synopsis , - -

Canc W /LLU\M-MW lb\bhcc, M
Priority _Q‘_:x'i“ucd By 04 Originator Code .| Case Manager A, -
Keywords

Case References

FAR Cites

DFARS Cites

Co"nu,:)nt Cominittees CCP

Recommendation

Notcs

—— -




Beneral Services Administration
Office of Acquisition Policy &
Washington, DC 20405 \?/\A

Lt. Col. Nancy L. Ladd
Acting Director
Defense Acquisition
Regqulatcry Council
ASD (P&L)DASD (P) DARS
c/o 3D139, The Pentagon
Washington, DC 20301-3026 -

SUBJECT: DAR Case 87-118, Travel Costs (CAAC Case 88-37)
Dear Colonel Ladd:

The subject case was approved by the CAAC at its meeting of June
22, 1988, as shown on the attached markup of the rule that had
been approved by the DARC. The principal difference between the
rule approved by the DARC and the rule approved by the CAAC lays
in the addition by the CAAC of paragraph (a) (6) as follows:

(a) (6) The maximum per diem rates referenced in
subparagraph (a) (2) of this subsection do not constitute a
reasonable daily charge when no lodging costs are incurred
and on partial travel days (e.g. day of departure and
return). In such circumstances appropriate downward
adjustments are required when determining reasonable costs.

At the time the proposed CAAC revision was considered by the
DARC, you stated that the DARC did not believe there was
sufficient evidence of existence of a problem to warrant making
the change suggested by the CAAC. Accordingly, the case was
referred back to the CAAC for its approval sans the additional
paragraph (a) (6). Although the Department of Energy (DOE) had
advised the CAAC that it was experiencing significant
difficulties establishing advance agreements to implement the new
FAR cost principle coverage with its major contractors, specific
examples of questionable contractor activity to clearly
demonstrate the need for the added paragraph (a)(6) were not
available at that time.

Unfortunately, we now have examples of problems supporting the
need for the new paragraph. Recent audits performed by the DOE
Inspector General (IG) have revealed that excessive contractor
per diem costs appear to have been charged to some DOE contracts
primarily because the current FAR cost principle does not address
what constitutes reasonable travel costs on partial travel days.

As a direct result of this ambiguity, DOE is continuing to
encounter contractor resistance. Under the FAR cost principle,
contractors may elect to base their travel costs on per diem,
actual expenses or a combination thereof, provided the method
used results in a reasonable charge. However, specifies on
partial travel days are not provided in the cost principle.
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The DOE experience has been that some of its major contractors
elected to establish flat rate per diem systems with fixed daily
per diem rates equal to the Federal Travel Regulations (FTR)
specified maximum per diem rates. Those contractors believe that
such fixed rates provide reasonable daily reimbursements to the
traveler and that further adjustments are not required on partial
travel days or days when no lodging costs are incurred. 1In their
opinion, the FAR cost principle only requires that contractor
reimbursements for travel, on a daily basis, do not exceed the
daily maximum per diem rates specified in the FTR. They argue the
cost principle does not require further reductions of the FTR per
diem rates for partial travel days.

In their own defense, these DOE contractors pointed out to DOE IG
auditors and to DOE contracting officers that the Department of
Defense was not requiring any such reduction on its DoD contracts.
They also maintained that other contractors had informed them that
some DoD organizations have been allowing flat per diem costs
without reductions for partial travel days. Some DOE contracting
officers accepted this incorrect interpretation after confirming
the FAR interpretation with their DoD counterparts.

At present, it appears the existing cost principle is not being
interpreted and implemented in a uniform manner by Government
and/or contractor personnel and some activities have been allowing
costs that the councils do not intend to be allowed.

We request that the DARC reconsider the revisions approved by the
CAAC in order to clarify that the cost principle does require
adjustments to the FTR rates on partial travel days or when no
lodging expenses are incurred.

If the DARC concurs with the revisions to the case, it will
be published in the Federal Register as a proposed rule.

Questions may be directed to|(P)6) at |(0)2) or
(b)(6) | (DOE), at |(0)2)
Sincerely,

)

ing Chairman
Civilian Agency
Acquisition Council

Enclosure




TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peregrephs—%b%—%hfeagh
£)y-e€ [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs =z
incurred, or on a combination thereof, provided the method uséd—
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, Or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (2)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do
not inoorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only the—eeveeege—%n—%he—refereaeed

the

maximum per diem rates, end [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing

with special or unusual situations] are incorporated herein.

(a)(S)-ehfeugh—éfé- No change.

E- (4) (‘g The "}¢x:m0m g J' ef‘L(n C&J "” SUéfdb-\-
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PROPOSED FEDERAL_REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION : -
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

TAB C
DAR Case 87-118

48 CFR Part 31 (Federal Acquisition Circular 84-XX)
Federal Acquisition Regulation (FAR); Travel costs.

AGENCIES: Department of Defense (DoD); General Services
Administration (GSA):; and National Aeronautics and Space

AdministrationJ;NASA).
P -
ACTION: m rule. (40 447 4mm—.4£)ocho1> .

SUMMARY: Federal Acquisition Circular 84-XX amends the Federal
Acquisition Regulation (FAR) 31.205-46, Travgl costs.

EFFECTIVE DATE: .

(b)(6) FAR
N.W., Room 4041, Washington,

. ¢

FOR FURTHER INFORMATION CONTACT:

Secretariat (VRS), 18t
DC 20405. Telephone

=
O
-
=
N
ey

SUPPLEMENTARY INFORMATION:

A. Background.

It has come to the atténtion of the Civilian Agency
Acquisition Council and the Defense Acquisition Regulatofy
Council that subparagraph 31.205-46(a)(4) has been erroneously
interpreted to mean that the maximum allowable contractor pér
diem travel costs must be calculated in the same manner as the
"lodgings-plus" method contained in the Fe&eral Travel
Regulations which applies to Federal employees. There was and

remains no intent to impose Governpent adminiftrat e procedures
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upon contractors. Accordingly,~Tthe subparagraph-has—beamh.54;

grammatically rearranged to prevent erroneous interpretation.




Another minor editorial correction recognizeé that paragraph (a)

contains allowability criteria.
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Theoeh§:visions to FAR 31.205-46 de—no¥ have a significant

economic impact on a substantial number of small entities under

the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) becausé;

they merely improve language that has been ergoneou§ly . -
¢ \lunc(.s .J

and Surther define cost personsblencss in specific cireyms
interpreted;

J2d6. O
C. Paperwork Reduction Act.
This rule does not contain infofmation collection.

requirements which require the approval of OMB under 44 U.s.cC.

3501 et seq.




TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to peregraphs—+b+—ehreugh
+£)r-e£ [the limitations contalned in] this subsection. Costs for
transportation may be based on mileage rates, actual costs .
incurred, or on a combination thereof, provided the method uséd—
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, Or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only £he—ecoverage—in—the—referenced

maximum per diem rates, emé [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing
with special or unusual situations] are incorporated herein.

(a)(S)-thfeegh—+£+- No change. o
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PROPOSED FEDERAL REGISTER NOTICE

DEPARTMENT OF DEFENSE ) =
GENERAL SERVICES ADMINISTRATION -
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

DAR Case 87-118

48 CFR Part 31 (Federal Acquisition Circular 84-XX)
Federal Acquisition Regulation (FAR); Travel costs. p

AGENCIES: Department of Defense (DoD); General Services
Administration (GSA); and National Aeronautics and Space

Administration (NASA).

ACTION: Pm‘/rule. (40 J¢7 4,..4.“..,4,,6;-,'..[) , . .~

SUMMARY: Federal Acquisition Circular 84-XX amends the Federal
Acquisition Regulation (FAR) 31.205-486, Travel costs.

EFFECTIVE DATE: .

FOR FURTHER INFORMATION CONTACT: °© FAR
Secretariat (VRS), 18th N.W., Room 4041, Washington,
DC 20405. Telephone (02 5 i

SUPPLEMENTARY INFORMATION:

A. Background.
It has come to the attention of the Civilian Agency

Acquisition Council and the Defense Acquisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erroneously
interpreted to mean that the maximum allowable contractor pér
diem travel costs must be calculated in the same manner as the
"lodgings-plus" method contained in the Feéeral Travel
Regulations which applies to Federal employees. There was and

remains no intent to impose Government adminﬁftrat e procedures
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upon contractors. Accordingly,~the subparagraph-hashénuu;_52; v

grammatically rearranged to prevent erroneous interpretation.
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Another mindr editorial correction recognizes ghat paragraph (a)

contains allowability criteria.
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C. Paperwork Reduction Act.

This rule does not contain information collection.

requirements which require the approval of OMB under 44 U.S.C.

3501 et -seq.




TAB A
DAR Case 87-118

RECOMMENDED REVISION TO FAR 31.205-46

- 31.205-46 Travel costs.

(a) (1) Costs for transportation, lodging, meals, and
incidental expenses incurred by contractor personnel on official
company business are allowable subject to paragraphs—(b—threugh
£}-ef [the limitations contained in] this subsection. Costs for
transportation may be based on mileage rates, actual costs ~
incurred, or on a combination thereof, provided the method used
results in a reasonable charge. Costs for lodging, meals, and
incidental expenses may be based on per diem, actual expenses, or
a combination thereof, provided the method used results in a
reasonable charge.

(a)(2) and (a)(3) - No change.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do

not incorporate the regulations cited in (a)(2)(i), (ii), and

(iii) in their entirety. Only the—coverage—in—the—referenced

maximum per diem rates, end [the] definitions of lodging, meals,
and incidental expenses [, and the regulatory coverage dealing

with special or unusual situations] are incorporated herein.

(a)(S)-hseugh—+£+- No change.
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R C
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PROPOSED FEDERAL_ REGISTER NOTICE

DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Part 31 (Federal Acquisition Circular 84-XX)
Federal Acquisition Regulation (FAR); Travel costs.

AGENCIES: Department of Defense (DoD); General Services
Administration (GSA); and National Aeronautics and Space

Administration (NASA).

ACTION: Pm rule. (47 Jay 4MM“V4PC#I;1> ; | -

SUMMARY: Federal Acquisition Circular 84-XX amends the Federal
Acquisition Regulation (FAR) 31.205-46, Travel costs.

EFFECTIVE DATE: -

FOR FURTHER INFORMATION CONTACT: ©© FAR
Secretariat (VRS), 18 N.W., Room 4041, Washington,
DC 20405. Telephone(mg) . .

SUPPLEMENTARY INFORMATION:

A. Background.

It has come to the attention of the Civilian Agency
Acquisition Council and the Defense Acquisition Regulatory
Council that subparagraph 31.205-46(a)(4) has been erroneously
interpreted to mean that the maximum allowable contractor pér
diem travel costs must be calculated in the same manner as the
"lodgings-plus” method contained in the Feéeral Travel
Regulations which applies to Federal employees. There was and

remains no intent to impose Government adminﬁfizzzéje procedures
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upon contractors. Accordingly,”the subparagraph has—beon- ,{Q_

grammatically rearranged to prevent erroneous interpretation.




Another mindr editorial correction recognizes “that paragraph (a)
contains allowability criteria. .
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