THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE PENTAGON
WASHINGTON. DC 20301-3010

— 13 JUN 2001
ACOUISITION AND Class Determination of Domestic Non-Availability for

TECHNOLOGY Defense Supply Center Philadelphia
Medical/Surgical Prime Vendor Programs

Pursuant to the authority contained in section 9005 of Public Law 102-396, as
amended, 10 U.S.C. 2241 note (the *Berry Amendment™). | hereby make the following
findings and determination concerning the Defense Supply Center Philadelpliia
Medical/Surgical Prime Vendor Programs.

Findings

1. The Department of Defense (DoD) Military Healtheare System must provide
healthcare 1o members of the U.S. Armed Forces, retirecs, and their families of a
comparahle quality to that available 10 civihans. The Defense Supply Center
Philadelphia {DSCP), of the Defense Logistics Agency (DI.A), is responsible lor
purchasing commercial medical and surgical products for the Military Healthcare System
in peacctime and in war or emergencies.

2. DSCP uses prime vendor contractors to provide worldwide support to medical
treatmen facilities, non-DoD [lacilitics, readiness, deploying troops, disaster relief and
humanitarian missions. This guarantees professional DoD healthcare providers aceess o
commercial medical and surgical products by taking full advantage of the commeccial
U.S. health care indusiry. Developed in responsc Lo recommendations from the U.S.
Senate and the General Accounting Office, the Medical/Surgical Prime Vendor
(Med/Surg PV) Programs have resulted in product cost savings, reduced personnel, and

\ reduced inventory at the ordening point over other medical and surgical acquisition

| methods.

3. Many commercial items purchased from the prime vendors, such as bandages, gauze,
sponges, cotton pellets, filters, polishing pads for lenses, and medical clothing, are made
of textile fibers and related fabric subject lo the Berry Amendment’s domestic source and
content requirements. The Berry Amendment requires affected items to be domestic
(i.c., of domestic origin and wholly of domestic content) unless a determination ' is made
: that such product cannot be acquired as and when needed in salisfactory quality and
sufficient quantity at U.S. market prices.

4. In the past, DSCP market experience and research has shown that a preponderance of
the medical-surgical industry does not trace the origin of items or their content. Military
Heulthcare System requirements represent onty aboul two pereent of total U.S. healtheare
market sales. DoD thus has little leverage to compel suppliers to change their customary
commercial practices (o conform to the requircments of the Berry Amendment.




5. Asof May 2001, DSCP’s initial review concluded that about 10%: ol the medical and
surgical items in their supplier databases are subject to the Berry Amendment. (A listof
affected Federal Supply Classes is at Attachment 1). DSCP cannot immediately
determinc what supplicrs and products comply with the Berry Amendment because the
practice of the industry is not to trace the origin of items or their content, and an
item-by-itern analysis, therefore, is not currently possible. To protect the Military
Healthcare System paticnts and preserve the guality of military healthcare, an interim
domgestic non-availability determination is necessary.

6. Without a domestic non-availability determination, the Military Healthcare System
will be unable to participate in the commercial U.S. healthcare market. This would deny
military medical personnel healtheare commensurate with the civilian sector, and would
adversely affect surge and sustainment requirements in event of war or emergency. The
Military Healthcare System cannot meet its mission requirement to provide high qualily
patient care to members of the U.S. Armed Forces, retirees, and their familics unless it
has access wo satisfactory quality and sufficicnt quantily of commercial medical and
surgical products as and when needed at U.S. market prices.

7. DSCP is surveying the suppliers to construct a databasc to reficet the products that
comply with the Berry Amendment. Products will be considered domestic products if the
supplier specifically idenifies the product as domestic and wholly of domestic content.
Products will bc considered foreign if the supplicr 1) is not able to determine whether its
product is domestic, 2) indicates its product is foreign, 3) lzils to specifically identify its
product as domestic, or 4) fails to respond at all to inquiries on this point. DSCP has
issued lciters o its approved suppliers requesting item and country of origin source and
content information. DSCP shall also assess total quantity requirements (peacc and war)
and assess which items may have functional equivalents available domestically. A
Bascline Plan for one of the Medical Surgical Prime Vendor programs addresses this
process in detail, und a Maintenance Plan for this program summarizes uvpdating efforts
(Attachment 2).

8. During the period of this interim waiver, items may be purchased under the PV
Programs pending collection of the data 1o determine whether that item is available
domestically and wholly of domestic content in satisfactory quality and sufficient
quantity as and when needed at U.S. market prices. In any instance where at least one
domestic itemn is available of required quantity and quality as and when needed at U.S.
market prices, DSCP shall immediately remaove all foreign equivalent items from
availability, which will prevent purchase of the foreign items through the PV Programs.

Y. In accordance with Deputy Secretary of Defense memorandum dated May 1, 2001, on
my behalf DILA/DSCP has presented the requiring activities with two alicrnatives. Both
alternatives would involve eliminating certain affected items from the PV programs that,




in turn, would require healtheare professionals to make repeated smaller purchuses undes
the simplified acquisition threshaold. The Military Services responded with a certification
that the alternatives were unacceptable. They stated the alternatives would require a
more costly and less elficient process, disrupt the delivery of healtheare, and degrade
military readiness (Attachment 3).

Determination

Subject to the following and in order to protect military healthcare beneficiaries, |
hereby delermine Lhat satisfactory quality and sufficient quantity of commercial medical
and surgical products conforming to the demestic source and content requircments of the
Berry Amendment, identified in the list at Attachment 1, cannot be procurcd as and when
needed at U.S. markct prices through the cxisting commercial U.S. healthcare system.

I bave directed DLA/DSCP to take the following actions immcdiately:

1) Conduct a complele review to determine what items under its Med/Surg PV
programs arc subject to the Berry Amendment, and whether the origin of the item
and its content is domestic, and if so, whether the item is available in satisfactory
quality and sufficient quantty at and when needed at U.S. markct prices.

2) Compilcte this review by October 12, 2001 and brief me on the results ol the
rcview immediately after its conclusion.

3) Delctc any forcign item from its databascs when a domestic equivalent of
satisfactory quality and sufficient quantity is found to be available as and when
necded at U.S. market prices.

[ will reconsider this interim waiver upon the completion of DSCP’s review identified
above.

Date /;ﬁw 0/ / / %“Q /

~ Under Secretury ol Detense V7~
(Acquisition, Technology and Logistics)

Attachments

1. Item List

2. Data Collection Plans
3. Service Comunents
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THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE PENTAGON
WASHINGTON. OC 20301-3010

UISITION AND - - . . . . e
gareotvibirgatioy Class Determination of Domestic Non- A vailability

for

Poromeric Material

Pursuant to the authority contained in section 9005 of Public Law 102-396, as amcnded,
10 1.S.C. 2241 note (the “"Berry Amendment™), | hereby make the following findings and
dctcrmination concerning the procurement of poromeric material.

Findings

1. US. Army and U.S. Marine Corps specifications require that certain dress footwear
itcms be manufactured with poromeric material. Poromeric matenial is a syathetic
matcrial used 10 consiruct uppers for dress shoes. It is durable, high gloss material that
maintains a shiny appearance. The U.S. Army and U.S. Marine Corps consider the
porameric dress shoe as the only dress shoe that meels their requirements for military
appearance and low mainicnance.

2. The Defensc Supply Center Philadelphia (DSCP), an agency of the Defense Logistics
Agency (DLA), is the Depariment's principal buyer of military clothing and textile
products.

3. Since 1997 when the use of poromeric material in dress footwear first was approved
by the U.S. Army and U.S. Marine Corps, DSCP has conducted numerous vnsuccessful
market surveys to identify a domestic producer of poromeric material. Most recently, in
May 2001, DSCP contacted every known domestic manufacturcr of dress footwear in this
regard. A> wilt previvus ket surveys, this rescarch verified that poromceric maicrial is
not currently produced in the United States or its possessions. The only known
manufacturers of poromeric matcrial are located in Japan and the United Kingdom.
Problems obtaining domestic poromeric material have been chronic, and this is not
expected to change. Nevertheless, two companies in the United States (Bradford and
Mujilit) recently have expressed an intcrest in exploring the possihility of hecaming
: domestic producers of poromenic malerial; however, they would have to make significant
b investments in equipment and facilities nccded to gain this capability. Neither company
P has taken such action thus far.

4. DSCP has been working with the U.S. Army and U.S. Marine Corps and industry to
find an acceptable domestic substitute for poromeric material. No potential alternative
has been identified.

&
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5. Itis essential to continue procurement of military dress footwear items that contain
poromenc material, due 10 its unique characteristics, to meet recurring requirements of
the U.S. Army and U.S. Marine Corps for new issue and sustainment needs.

Determination

Subject 1o the following, I hereby determine that satisfactory quality and sufficient
quantity of poromecric matcrial conforming to the domestic source and content
requirements of the Berry Amendment cannot be procurcd as and when nceded at U.S.
market prices. This determination applies to contracts being performed as of January 1,
2002, and thereafter.

I hereby direct DLA/DSCP to take the following actions.

(1) Continue to periodically conduct market research searching for a producer of
poromeric material that can comply with the specification and domestic source
requirements of the Berry Amendment.

(2) Periodically review with each affected Military Department any specification
requirement for the use of poromeric material and, if appropriate, test
domcstically available component matcerials with the express purpose of
determining whether any domestically available componcnt material would
suffice in lieu of poromeric material, and changing each specification
accordingly.

{3) Advise me if and when such a domestic producer of poromeric matenal or a
domestically-produced alternative matcrial is identified.

I will reconsider this waiver if and when DLA/DSCP notifies me their efforts identified
above are successful.

oue: /2107 W /

Under Secretary of Defensc
(Acquisition, Technology and Logistics)




THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE PENTAGON
WASHINGTON, DC 20301-3010

Class Determination of Domestic Non-A vailability for
Rayon Yarn for Military Clothing and Textile ltems

Pursuant 1o the authonty contained in section 9005 of Public Law 102-396, as amended,
10 U.S.C. 2241 note (the “Berry Amendment”), | hereby make 1he following findinge and
determination concerming the procurement of rayon yarn contained in military clothing and
textile items. '

Findings

t. Military Depanment specifications requite rayon as a componcent in a wide range of items
such as clothing, individual equipment {e.g., sleeping bags), insignias, flags, and labels. Rayon
is a cellulose fiber that possesses a unique combination of characteristics, including durability,
dye fastness, breathability, and light weight, that distinguish it from other textile matedials.
Rayon fiber is spun into yams of various thicknesses (denier). The different yarmns are woveninto
various fabrics depending upon their intended end use.

2. The Defense Supply Center Philadelphia (DSCP), an agency of the Defense Logistics Agency
{DLA), is the Depariment’s principal buyer of military clothing and textile products.

3. Rayon yamn is not cumently produced in the United States or its possessions. Problems
obtlaining domestic rayon yarn first surfaced in 1987. At that time, a determination was made
that “Yam, 50 Denier rayon” is not produced or manufactured in the United States in sufficient
and reasonably available commercial quantities of a satisfactory quality. Section 25.104 of the
Federal Acquisiion Regulation was annotaled accordingly. Since 1987, the ahsance nf domestic

production has spread to all deniers of rayon yarn.

4. Since 1995, DSCP has been unable 10 acquire any items containing domestically produced
rayon yam of satisfactory quality or to find any acceptable domestic substitutes. In 1995, one
known domestic manufacturer of rayon yam, North American Yam, existed. The quality of the
rayon yam manufactured by Nunh American Yarn was unacceptable. It could not be dyed
consistently from lot to lot. The military specifications were relaxed to allow shading
inconsistencies, but the quality of the domestic rayon yam remained so low that the domestic
mihtary clothing and textile industry looked for another domestic source of rayon yarm or &
domestic substitute for rayon yam. For fiscal years 1996 through 1998, DSCP made a
determination that satisfactory quality and sufficient quantity of rayon yam conforming to the
domestic source and content requirements of the Berry Amendment could not be procured as and
when needed at U.S. market prices for a wide variety of military clothing and textile items,
DSCP found @ German firm, Deutsch Emka, that produces rayon yam of satisfactory quality and
sufficient quantity. For fiscal year 1999 and 2000, DSCP made a similar domestic :
non-availability determination to allow affected suppliers to use foreign 150 denier rayon yam o
manufacture various military clothing and 1extile items.
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5. DSCP published a sources sought synopsis in the Commerce Business Daily on June 22,
2001, secking domestic sources of rayon yarn, and it sought interest from domestic industry at a
Domestic Sourcing Conference held on May 23, 2001. No positive responses were received. In
addition, DSCP has been working with domestic military clothing and textile suppliers and the
Military Departments for the past two years to develop a suitable domestic substitute for rayon
yarn. Noacceptable alternative to rayon yarn as a component matenal of various military
clothing and textile items has been found thus far.

6. Itis essential Lo continue procurement of military clothing and textile itemns that contain rayon

yarn, due 10 its unigue characteristics, to meet recurring requirements of the Military
Departments for new issue and sustainment needs.

Determination

Subject tathe following, I hereby determine that satisfactory quality and sufficient quantity of
rayon yarn conforming to the domestic source and content requirements of the Berry
Amendment cannot be procured as and when needed at U.S. market prices. This determination
applies to current and future contracts.

I have directed DLA/DSCP to 1ake the following actions immediaiely:

1) Conduct a review with each sffected Military Department of any specification
requirement for the use of rayon yam and, if appropriate, 1est domestically available
N component materials with the express purpose of determining whether any domestically
‘ : available component material (for example, domestically produced acetate yarn) would
suffice in lieu of rayon yarn and changing each specification accordingly. In the event
‘ any decision is negative, the requining activity shall specifically cenify why in wnting,
\ and DLA/DSCP should so indicate its agreement with such a decision.
b

LY 2) In the event that rayon yam is the only acceptable material, continue to periodically
P publish a sources sought synopsis in the Commerce Business Daily scarching for a
| producer of rayon yamn that can comply with the specification and with the domestic
| ¥ saurce and content requirements of the Berry Amendment.

3) Provide an interim progress report to me every three months.

I will reconsider this waiver upon review of DLA/DSCP’s actions identified above.

Date: _ 7/R0 éz {( M 7

Under Secretary of Defense
{Acguisition, Technology and Logistics)




THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE mENTAGON
WASHINGTON DC 220301-3010

Class Determination of Downestic Non-Availability

ACQUISITION
TECHNOLOGY for

ANLY 1 OGISTICE

210 Denier High Tenacity Nylon Fiber

Pursuant to the authority contained in 10 U.S.C. 2533a (the “Berry Amendment™), 1
herehy make the following findings and determination concerning procurement of 210
high tenacity nylon fiber.

Findings

1. The Dcfense Supply Center Philadelphia (DSCP), a field activity of the Defense
Logistics Agency (DLA), is the Department’s principal buyer of military clothing and
textile products, including components of the Modular Lightweight Load Carrying
Equipment system and other supplies containing 210 denier high tenacity nylon fiber.

2. U.S. Army specifications require that certain cquipment be manufactured with a
synthetic fabric made of 210 denier high tcnacity nylon fiber. The U.S. Army considers
this fiber to be the only fiber capable of meeting the high stresses imposed on
components of the Modular Lightweight Load Carrying Equipment system and certain
other supplies. Other fibers cannot withstand these stresses.

3. DuPont and Monsanto, the last U.S. producers of 210 denier high tenacity nylon fiber,
cither moved production to Canada or ceased production entirely. Several U.S.
companics have the capability to spin this fiber into the yarn necded to produce the
affected end items.

4. DSCP conducted an unsuccessful market survey. including a sources sought synopsis
in FedBizOpps, 1o identify a domestic producer of 210 denier high tenacity nylon fiber.
Several 11.S. companies and the American Yam Spinners Association confirmed the
domcstic non-availability of 210 denier high tenacity nylon fiber. A domestic firm is
attempting to develop a fiber that meelts the specified requirements; however, it will take
several months to ascertain whether thesc efforts will prove successful for production
purpuoses.

5. DSCP suggested alternative materials that would not require a waiver of the Berry
Amendment to produce the Modular Lightweight Load Carrying System, but with wriiten
explanation accepted by DSCP, the U.S. Army certified that these fabrics were
dctermined to be unable to meet the durability requirements.




6. ltis essential to continue procurement of military cquipment that contains
foreign-made 210 denier high tenacity nylon fiber; otherwise, U.S. producers under
confract with DSCP will be unable to manufacture the Modular Lightweight 1oad
Carrying Equipment systen and other supplics necded by the U.S. Armed Forces.

Determination

Subject to the following, I hereby determine that satisfactory quality and sufficient
quantity of 210 denicr high tenacity nylon fiber that complies with the Berry Amendment
cannot be procured as and when needed at U.S. markcl prices. This determination
applies to contracts being performed as of the date of this determination and thereafter.

| hereby direct DLA/DSCP 10 take the following actions.

(1) Continuc to periodically conduct market research searching for a domestic
producer of 210 denier high tenacity nylon fiber or alternative material that meets
the rcquirements of the U.S. Armed Farces and complies with the Berry
Amcndment.

(2) If appropriate, test domestically produced' component materials to determine
whether any such material would meet the requirements of the U.S. Armed
Yorces.

(3) Advise me if and when such 2 domestic producer of 210 denier high tenacity
nylon fiber or a domestically-produced alternative material that meets the
requirements of the U.S. Anmed Forces is identified.

(4) Obtain the required certifications from the Military Departments for any other
item of supply requiring 210 denicr high density nylon fiber exclusive of the
Modular Lightweight Load Carrying Equipment system.

I will cancel this determination if and when DL A/DSCP advises me their efforis have
been successiul.

Date: /12y 2 2oe3 % M A%\»/% £CH

nder Secretary ofﬂ;fense
(Acquisition, Technology and Logistics)




THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE =IZINTAGON
WASHINGTON [DC 10301-3010

Class Determination of Domestic Nun-A vailability

ACOUNSIIUN

TCCHNOLOGY For Components of the Leg Restraint System in the

ArD : QGASTICE

Navy Aircrew Common Ejection Seat (NACES)

Pursuant to 10 U.S.C. 2533a (the “Berry Amendment”™), I hereby make the
following findings and determination concerning procurement of components of
the leg restraint system in the Navy Aircrew Common Ejection Seat (NACES) that
contain foreign produced textiles.

Findings

1. The Detense Supply Center Philadelphia (DSCP), a field activity of the
Defense Logistics Agency (DLAY}, is the Department’s principal buyer of military
clothing and textile products, including components of the leg restraint system in
the NACES that coniain webbing woven of syathetic fiber and yarn matcrials:

NSN hem
8465-99-793-2707 Upper/Lower Leg Strap Garter
8465-99-873-2046 Strap Webbing
8465-99-877-7679 Leg Restraint
8465-99-300-5780 Strap Webbing
8465-01-448-3457 Strap Assembly
8465-01-466-4219 Power Reel Strap Kit

2. The U.S. Navy relies upon Martin Baker, a sole source located in the United
Kingdom. to provide the NACES. Components of the Jeg restraint system of the
NACES contain textile materials. These components are critical escape system
components and an integral part of the NACES. Requirements for these
components arc cxpected to continuc for the foreseeable future. The U.S. Navy
does not own the rights in technical data for these items.

3. The NACES is incorporated into various U.S. Navy aircraft including the
F-14A, the FfA-18A/B/C/D/E/F, and the T-45.

4. The U.S. Navy considered alternatives that would not require a waiver of the
Berry Amendment, including reverse engineering, and has certified that the
alternatives are unacceptable.




5. Itis essential to continue procurement of the leg restraint system in the
NACES; otherwise, U.S. Navy air crews will not be able 10 conduct flight
missions either in training or combat until domestic suppliers of these components

are developed.

Determination

I hereby determine that satisfactory quality and sufficient quantity of the following
componcnts of the lcg restroint system in the NACES that comply with the Berry
Amendment cannot be procured as and when needed at U.S. market prices:

NSN
8465-99-793-2707
8465-99-873-2046
8465-99-877-7679
8465-99-300-5780
8465-01-448-3457
8465-01-466-4219

ltem
Uppcr/Lower Leg Strap Garter
Strap Webbing
Leg Restraint
Strap Webbing
Strap Assembly
Power Reel Strap Kit

This determination applies to contracts and delivery orders being performed as of
the daic of this determination and thereafter.

Date: /%Y i o3

%"Még{w/[ﬁf

nder Secre(ar chfc;ﬁe
(Acquisition, Technology and Logistics)




THE UNDER SECRETARY OF DEFENSE

3010 DEFENSE PENTAGON
WASHINGTON. DC 20301-3010

ACQU SITICN

TESh oveey Class Determination of Domestic Non-Availability

AND ILL GISYICS

for
Cationic - Dyeable Continuous Filament Polyester Tow

Pursuant to the authority contained in 10 U.S.C. 25334 (the "Berry Amendment™), 1
hereby make the following findings and determination concemme procurcmem of
cutionic-dyeable continuous filament polyester tow.

Findings

1. The Defense Supply Center Philadelphia (DSCP), a field activity of the Defense
Logistics Agency (DLA), is the Department’s principal buyer of military clothing and
textile products, including centain U.S. Air Force windbreakers containing
cationic-dyeable continuous filament polyester tow.

2. US. Air Force specifications require that certain windbreakers be manufactured with a
particular polyester/wool gabardine fabric. This fubne contains cationic-dyeable
continuous filament polyesier tow. The U.S. Air Force curremily considers this
polycster/wool gabardine fubnc (i.e.. Style 3990-1605 (AXZ). MIL-C-10176), Typec 1,
Class 12) 10 be the only fubnic that meets their requirements.

3. The cationic-dyeuble continuous filament polyester used in polyester/wool gaburdine
fabric to produce certain U.S. Air Force windbreakers is a synthetic maiernial extruded
from a polymer resin chip. To manufacture this gabardine fabnc, the cationic-dyeable
continuous filament polyester tow is cut into staple fiber, blended with wool, spun into a
yarn, twisted, woven into the fabnce, and dyed. The extrusion process accounts for less
than 5% of the value of the fabric according to Burlington Industries, its producer.

4. DuPont, the last U.S. producer of cationic-dyeable continuous filament polyester tow,
ceasced production in 2001, Beginning Junuary 2(, 2002, cationic-dycable continuous
filament polyester 1ow has been available only from DAK Americas, Monterrey, Mexico; - -
where itis cxtruded from a polymer resin chip that is produced in the United States.

S. Burlington advised thut its only other U.S. source of polyestes fiber, Kosa Fibers, is
not interested in producing this particular polyester. DSCP conducted an unsuccessful
market survey, including a sources sought synopsis in FedBizOpps, to identify a domestic
producer of vationic-dyeable continuous filament polyester tow. The problem obtaining
domestic cationic-dveable continuous filament polyester tow is expected to be chronic,
and 111s not expected 1o chunge. '

6. DSCP suggested two altemative fabrics that would not require a waiver of the Berry
Amendment to produce the affccicd windbreakers, but with written explanation accepted

b
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by DSCP. the Air Force centified that these fabrics would be inappropnate for the
intended purpose. Neither meets expectations for warmth, appearance, function, and
durability.

7. It is essential to continue procurement of U.S. Air Force windbreakers that contain
cationic-dyeable continuous filament polyester iow produced outside the U.S.; otherwise,
U.S. producers under contract with DSCP will be unable to manufacture the lightweight
jackets needed to meet new issue and sustainment needs. .

Determination

Subject to the following, 1 hereby determine that satisfactory quality and sufficient
quantity of cationic-dyeable continuous filament polyester tow that complies with the
Berry Amendment cannot be procured as and when needed at U.S. market prices. This
determination applies ta contracts being performed as of Junuary 21, 2002, and thereafter.

I hereby direct DLA/DSCP 10 take the following actions.

(1) Continue to periodically conduct market research searching for a domestic
producer of cationic-dyeable continuous filament polyester tow or allernative
material that meets the requirements of the U.S. Air Forcc and complies with the
Berry Amendment

(2) If appropriate, test domestically produced component materials 1o determine
whether any such material would meet the requirements of the U.S. Air Force.

(3) Advise me if and when such a domestic producer of cationic-dyeable continuous
filament polyester tow or a domestically-produced altemative material is
identified.

I will reconsider this waiver if and when DLA/DSCP notifies me their efforts identified
above have been successful.

oae. _ 7/8/03 / 7 W/

Under Secretary of Defense
(Acquisition, Technology and Logistics)

Monday, July 15, 2002 . max
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