
























































The information was withheld at the request of the FBI, as they do have an ongoing investigation
regarding the plaintiff, and the information on the two-page document is also contained in their
investigatory files. The Navy should be dismissed as a party defendant since the record is not a
Navy “agency record.” A motion for summary judgment was granted. Plaintiff has appealed to the
seventh circuit from the Entry and Memorandum of Decision entered on 21 September 1983. The
appeal is pending seventh circuit action. :

Hayes International Corp. v. Department of the Navy, No. 86-T-1129-S (MD Ala.). Plaintift brought

action against Navy on 1 October 1986 seeking release of various documents related to an aviation
mishap. We contend that plaintiff tailed to show that he had appealed and exhausted his
administrative remedies. Plaintiffs conducting discovery which was to be completed by 2
September 1987. Motion to supplement the record was filed on 18 December 1987. The case is
decisional. : -

Lind v. Department of the Navy, No. 80-0338 (D. HI.). Plaintiffs, representatives of various public
interest groups, seeks three Navy Weapons Evaluation Facility, Albuquerque, NM, reports of.
accidents and incidents involving nuclear weapons. Navy maintains they are classified and exempt
from disclosure. In February 1984, the Navy moved for summary judgment. This motion was denied
in April 1985 and the case was set for trial in November. In September 1985, after additional review
by the Navy of the requested documents, portions were released and a motion was made to vacate
trial date. This motion, along with summary judgment as to a segment of the material, was granted
in October 1985. Navy was ordered to prepare a detailed Vaughn index of the reports, indicating
application of FOIA exemptions to the remaining withheld portions. Upon review, Naval Sea
Systems Command authorized total release and Navy entered into a settlement agreement. Upon
turther review by the Vice Chief of Naval Operations, documents were still deemed to be classified
and the Navy attempted to rescind the settlement. On 18 December 1985, plaintift moved for
specific performance. On 10 February 1986, the court denied plaintiff's motion and allowed the
Navy to rescind the settlement. in June 1986, the court granted, in part, the Navy’'s motion for
summary judgment and required additional submission concerning remainder of the document.
The plaintiffs - moved for award of attorney’s fees, and $15,000.00 was granted on 20 January 1987.
The Government will seek an appeal.

Badhwar v. United States Air Force, et. al., Civil No. 84-0154 (D.D.C.). Case involves a Freedom of
information Act request by associates of columnist Jack Anderson, who seek a large quantity of a
Mishap Investigation Report (MIR) related to information from the military services. At issue is the
obligation to release three particular portions of the MIR: (1) statements of witnesses, (2) findings,
conclusions, and recommendations, and (3) segregable factual material from documents found to
be otherwise exempt. Cross motions for summary judgment were filed. The court heid that
findings, recommendations, conclusions, confidential witness statements and facts derived from
confidential witness statements are exempt under b(5). The judge ordered the release of all other
factual information. The Vice Chief of Naval Operations ordered no Navy appeal. The plaintiffs
appealed. The Navy response was filed on 3 October 1986. The argument was held on 23 February
1987, and the court awarded plaintiff $30,000.00 in attorney fees. ‘

Vietnam Veterans of America et al., v. Depariment of Navy et. al., No. 86-0357 (D.D.C.). FOIA
litigation commenced by two veterans organizations (represented by Bart Stichman) against Navy
and Army. Action seeks publication or indexing of JAG opinions promulgated since 4 July 1967
that are subject to 5 U.S.C. 552(a)(1) or (a)(2). Plaintiffs contend that certain opinions are either
statements of general policy, final opinions, or policy and interpretations that have been adopted by
the Navy/Army and, therefore, under that statute, must be published in the Federal Register or
made available in a public reading room. )

A motion for summary judgment was filed 27 October 1986, contending that only documents
promuigated concerning subject matters under the JAG's specific cognizance can be subject to
FOIA (a)(1) or (a)(2). Of those categories of documents, most opinions are predecisional, internal,
and advisory, having no precendential or authoritative value. Cognizant JAG divisions have
reviewed their documents to extract those that are subject to the provision. The motion was denied
on 8 June 1987.

Limited discovery was held in September 1987 of 180 select opinions. Depositions were held in
November of RADM Flynn, former Judge Advocate General, and four others. Plaintiff appears
ready to seek summary judgment against both Army and Navy, aithough no depositions were taken
of any Army personnel. :
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Todd Shipyards Corporation v. Defense Contract Audit Agency and Naval Sea Systems Command,
C.A. No. 87-2401TJH, filed 31 August 1987. Plaintift brought suit requesting the Court to order the
defendants to make documents requested under FOIA to plaintitf. NAVSEA processed the audit
reports referred by DCAA. With respect to the request directed to NAVSEA, it has filed a motion to
stay proceedings. Motion is pending. -

Colonial Trading Corp. v. Department of the Navy, D.D.C. 87-1406 GHR, field 22 May 1987. Plaintiff
filed suit to compel release of unclassified Government-owned technical data pursuant to FOIA,

" Small Business Act, and Armed Services Procurement Act. NAVSEA is processing the data
requested and will provide releasable drawings by 15 February 1988. Status call scheduied for 17
February 1988. _

Teresa Faicone v. John Lehman, D. Mass 85-3264WD. Plaintiff field suit after receiving a “no

record” response to her request. The Judge consolidated the tort claim and FOIA case. The

documents subject to the FOIA suit were released through discovery in the tort claim. FOIA case is
closed.

Alan Washburn v. Department of the Navy, D.D.C. 87-2283SSH, filed 17 August 1987. Plaintift
brought suit alleging Navy failed to respond to his FOIA request. Navy responded that plaintiff
failed to exhaust his administrative remedies, i.e., Navy never received an FOIA request; plaintiff
knew the correct address for his FOIA request; and, the address the plaintiff aileges he sent the
request was improper. Plaintiff submitted a new request to the appropriate address, documents
were released, and the Navy filed Motion to Dismiss. Pending.

Blake Construction Co., Inc. v. United States, et al., D.D.C. Civil Action No. 87-0888 JGP, filed
7 May 1987. Plaintiff filed complaint asking the Court to order the Navy to release documents or
render a decision on its FOIA requests. Case dismissed on 30 June 1987.

Quarles v. Department of.the Navy, Civil No. 85-3395 (D.D.C.). Plaintiff seeks all information
submitted to the Secretary of the Navy conceming his decision on Guif Coast Homeporting.
Government motion for summary judgment was filed 23 December 1985. Plaintitf filed a motion to
compel a Vaughn index of all information considered by the Navy in making the decision. He
asserted that the Navy unilaterally narrowed his request. On 27 May 1987, the court remanded back’
to the Navy for reprocessing the request. : ‘

Falzone v. Department of the Navy, No. 85-3862 (D.D.C.). Plaintiff, a real estate agent from
Pensacola, Florida, challenged DoD and DON FOIA policy that mandates withholding of names
and duty addresses of active duty service-members stationed overseas or with deployable or
sensitive units. On 16 October 1986, the court granted the Government's motion for summary
judgment recognizing that the potential for terrorist attacks and threats against those service
members justifies such withholding. On 21 November 1986, the court denied plaintiff's motion to
amend the decision and reemphasized that, considering the threat potential to service members,
release of the requested information would constitute an unwarranted invasion of their privacy.
Falzone filed a notice of appeal on 1 December 1986. Stay is pending decision of two other similar .
cases. :

Offutt v. Department of the Navy, Civil Action N. R86-796 (D. Md.). Plaintiff sought an injunction
directing the Navy to cease withholding portions of a Personal Injury/ Death Report regarding a
fatal accident at David W. Taylor Naval Ship R&D Center, (I.E., the accident investigator's
assessment of cause factors, discussion of possible case factors, and recommendations to prevent
future accidents). Access was denied under exemption (b)(5), since disciosure would reveal the
deliberative process of the investigator. Motion for summary judgment was granted on 26 March
1987.

Wallace-Hoskins Corp. v. Department of the Navy, R86-796 (D.Md.). Plaintiff sought an injunction
directing the Navy to cease withholding portions of a personal injury/death report regarding a 1981
industrial accident at Long Beach Naval Shipyard, (i.e., the accident investigator's assessment of
cause factors and recommendations). Access was denied under exemption (b)(5), since disclosure
would reveal the deliberative process of the investigator. Defendant’s motion for summary
judgment is pending. ’

Kimbertlin v. Department of the Navy, No. IP82-1507C (S.D. Ind.). Plaintiff, an inmate at the Federal
Penitentiary in Terre Haute, indiana, brought suit under the FOIA, seeking a document consisting
of two pages which pertained to him. The information in the document was gathered by the FBI
and furnished to the Naval Security and Investigative Command as a part of routine field liaison
between the two agencies. Plaintiff is not now, and has not been, the subject of a NIS investigation.
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Paul Goldstein v. Office of Independent Counsel, et al., Civil No. 87-2028 (D.D.C.). The case
invoives Lyndon LaRouche. The plaintiff filed action on 12 August 1987, seeking expedited
treatment. The Naval Security and Investigative Command responded to the FOIA requeston 4
August 1987, advising that they had no records responsive to the request. The Department of
Justice filed a motion to dismiss the expedited treatment. No action is required by the Navy.

Sherry A. Sullivan v. Department of Navy, Civil No. 87-0305-B (N.D. Me.). Plaintiff filed action on
25 September 1987, which seeks access to information maintained in Federai Bureau of investiga-
tion, Central Intelligence Agency, Department of State, Department of the Treasury/U.S. Customs,
U.S. Air Force, Immigration and Naturalization Service, Defense Security and Investigative
Command files, concerning the disappearance of her father, while piloting a plane to Central
America. Navy files contained one pertinent document which mentioned plaintitf's father. A portion
of this document was withheld which consisted of a name and service number for another person.
The Navy was unable to contact the person for a release. A litigation report was provided to the
Department of Justice on 2 November 1987. The Assistant U.S. Attorney assigned will attempt to
delete the Navy from the action when the answer is filed. A second delay in responding was
granted since so many agencies were involved.

Pototsky v. BGEN Cates, Department of the Navy, Civil No. 87-0833 (D. Hi.). Plaintiff filed instant
action on 13 November 1987, seeking access to an “investigation to inquire into the circumstances
connected with allegations made by Captain Peter G. Pototsky against Major Roy N. Sifers
regarding violations of the UCMJ which occurred during the month of September 1984.” A motion
to dismiss was filed on 3 December 1987, for lack of proper service of the parties. The plaintiff filed
a memorandum in opposition on 18 December 1987. A draft answer to the complaint was provided
to the U.S. Attorney, which claimed the documents are exempt from disclosure under (b)(5), (6),
and (7).

AIR FORCE

Christiana E. Hayden v. United States Air Force, NGB, USDS Ed VA, Civil No. 87-0630 Plaintitf,
having received all records to which she is entitied in this case, hereby stipulates to a dismissal of
this action, pursuant to Rule 41(a)(1), Federal Rules of Civil Procedure, with prejudice and without
costs. Dismissed 27 Oct 87. ' . ’ ' Co-

Heckman v. Executive Branch, USDC Ed Ny Civil No 86-0132. Plaintitf sought relief under the
United States Constitution and a variety of statutes. Suit contained a demand for 5 million dollars
against the Executive Branch of the United States Government and ninée federal agencies, the
Smithsonian Institution, the National Science Foundation and the President of the United States.
District Court dismissed plaintiffs complaint concluding that he had failed adequately to allege
entitiement to relief under any of the statutory and case law cited in his moving papers. We affirm
substantially for the reasons stated by Judge Platt in his thorough opinion -of 29 Jan 87. The order
of the district court is affirmed. ' .

Judith Kyle v. The USA, FAA, ANG and USAF USDC WD NY Civil No. 80-1038E. This negligence
action as commenced sought monetary damages in connection with the crash of an Air National
Guard F-101 Voodoo Airplane. Plaintiif's motion for summary judgment was granted.

No Gwen Alliance of Eugene v. USAF, USDC OR Civil No. 86-6240. Based upon the stipulation of
the parties, judgment is hereby entered dismissing this matter with prejudice and without costs to

either party.

Pacific Sky Supply, Inc. v. USAF, USDC DC Civil No. 86-1305. Plaintiff, through its attorneys
withdrew its mofion for attorney fees and expenses filed with the court on 5 Nov 86. Plaintiff has
determined that it will not pursue recovery of its attorney fees and expenses in this case.

NSA/CSS

Johnson v. NSA, DDC Judge dismissed the case with prejudice on 29 Jun 87. Plaintiff filed a
motion for rehearing on 9 Jul 87. Case pending.
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: . ITEM 8 |
FOIA IMPLEMENTATION RULES OR REGULATIONS

AGENCY

DOCUMENT IDENTIFICATION

CFR REF.

0SD/0JCs

DEPT ARMY
DEPT NAVY

DEPT AF

DIA
DIS
DLA

DMA
DNA

NSA/CSS

DoD Regulations 5400.7-R dtd June 1987

AR 340-17, 1 Oct 82
SECNAVINST 5720.42C, 1 Oct 82
AFR 12-30, 15 Dec 82

DCA Instruction 210-225-1, 19 Dec 80

DCAA Regulation 4510.5, 29 Aug 77 Change 1

DCAA Instruction 4510.8, 27 Aug 81
DIA Reg 12-39, 24 Aug 81

DIS Reg 01-12, 2 Oct 81

DLA Reg 5400.14, 2 Feb 81

DMA Instruction 5400.7, March 1988
DNA Instruction 5400.7B, 24 Nov 87
NSA/CSS Reg 10-9, 9 Feb 82
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32 FR 286
Vol 52 No 132
dtd 10 Jul 87
page 25976

Pending Revision
32 CFR 518
1 Jul 80

Pending Revision
32 CFR 701
1 Jul 80

Pending Revision
48 CFR No..69
8 Apr 83

Pending Revision
32 CFR 287
1 Jul 80

Pending Revision
32 CFR 290
1Jul 80
Pending Revision
32 CFR 290

1 Jul 80

p i Revision
32 CFR 292
1 Jul 85

Pending Revision
32 CFR 298
1 Jul 85

Pending Revision
32 CFR 1285
6 Apr’ 87

32 CFR 295 Vol 53
No 45, 8 Mar 88

32 CFR 291 Vol 53
No 56, 23 Mar 88

Pending Revision
32 CFR* 299
1 Jul 85



- tem 9

FEE SCHEDULE AND FEES
COLLECTED

- The tee schedule on pages 20 through 28 reprinted from Chapter 6, DoD Regulation 5400.7-R,
June 1987, establishes standard costs collectible by Department of Defense Agencies.

$642,941.60 was collected from the public for making records available during the year 1987 (see
item 10B, Page 30, for Agency totals) . )
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CHAPTER VI
FEE SCHEDULE
Section 1
GENERAL PROVISIONS
6-100 Authorities

The Freedom of Information Act (5 U.S.C. 552), as amended; by the Freedom of Information
Reform Act of 1986; the Paperwork Reduction Act (44 U.S.C. 35); the Privacy Act of 1974 (5 u.s.C.
552a); the Budget and Accounting Act of 1921 (31 U.S.C. 1 et. seq.); the Budget and Accounting
Procedures Act (31 U.S.C. 67 et. seq.); the Defense Authorization Act for FY 87, Section 954, (P.L.
99-661), as amended by the Defense Technical Corrections Act of 1987 (P.L. 100-26).

6-101 Application

a. The fees described in this chapter apply to FOIA requests, and conform to the Office of
Management and Budget Uniform Freedom of Information Act Fee Schedule and Guidelines. They
reflect direct costs for search, review (in the case of commercial requesters), and duplication of
documents, collection of which is permitted by the FOIA. They are neither intended to imply that
fees must be charged in connection with providing information to the public in the routine course
of busiress, nor are they meant as a substitute for any other schedule of fees, such as DoD Instruc-
tion 7230.7 [reference (r)], which does not supersede the collection of fees under the FOIA.
Nothing in this chapter shall supersede fees chargeable under a statute specificaily providing for
setting the level of fees for particular types of records” [5 U.S.C. 552 (a)(4)(A)(vi)] means any sta-
tute that enables a government agency such as the Government Printing Office (GPO) or the
National Technical information Service (NTIS), to set and coliect fees. Components shouid ensure
that when documents that would be responsive to a request are maintained for distribution by
agencies operating statutory-based fee schedule programs such as the GPO or NTIS, they inform
requesters of the steps necessary to obtain records from those sources.

b. The term “direct costs” means those expenditures a component actually makes in searching
for, reviewing (in the case of commercial requesters), and duplicating documents to respond to an
FOIA request. Direct costs include, for example, the salary of the employee performing the work
(the basic rate of pay for the empioyee plus 16 percent of that rate to cover benefits), and the costs
of operating duplicating machinery. These factors have been inciuded in the tee rates prescribed at
Section 2 of this Chapter. Not included in direct costs are overhead expenses such as costs of
space, heating or lighting the facility in which the records are stored. ,

¢. The term “search” includes all time spent looking for material that is responsive to a request.
Search aiso includes a page-by-page or line-by-line identification (if necessary) of material in the
document to determine if it, or portions thereof are responsive to the request. Components should
ensure that searches are done in the most efficient and least expensive manner so as to minimize
costs for both the Component and the requester. For example, Components shouid not engage in
line-by-line searches when duplicating an entire document known to contain responsive informa-
tion would prove to be the less expensive and quicker method of complying with the request. Time
spent reviewing documents in order to determine whether to apply one or more of the statutory
exemptions is not search time, but review ime. See paragraph 6-101 e. for the definition of review,
and paragraph 6-201 b. for information pertaining to computer searches.

d. The term “duplication” refers to the process of making a copy of a document in response to
an FOIA request. Such copies can take the form of paper copy, microfiche, audiovisual, or machine
readable documentation (e.g., magnetic tape or disc), among others: Every effort will be made to
insure that the copy provided is in a form that is reasonably useable by requesters. If it is not possi-
ble to provide copies which are clearly useable, the requester will be notified that their copy is the
best available and that the agency’s master copy will be made available for review upon appoint-
ment. For duplication of computer tapes and audiovisual, the actual cost, including the operator's
time, shall be charged. In practice, if a component estimates that assessable duplication charges
are likely to exceed $25.00, it shall notify the requester of the estimate, uniess the requester has
indicated in advance his willingness to pay fees as high as those anticipated. Such a notice shall
offer a requester the opportunity to confer with Component personnel with the object of reformulat-
ing the request to meet his or her needs at a lower cost.

e. The term “review” refers to the process of examining documents located in response to an
FOIA request to determine whether one or more of the statutory exemptions permit withholding. It’
also includes processing the documents for disclosure, such as excising them for release. Review
does not include the time spent resolving general legal or policy issues regarding the application of
exemptions. It should be noted that charges for commercial requesters may be assessed only for the
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initial review. Components may not charge for reviews required at the administrative appeal level of
an exemption already applied. However, records or portions of records withheld in full under an
exemption which is subsequently determined not to apply may be reviewed again to determine the
applicability of other exemptions not previously considered. The costs for such a subsequent review
would be properly assessable.

6-102 Fee Restrictions -

a. No fees may be charged by any DoD component if the costs of routine collection and
processing of the fee are likely to equal or exceed the amount of the fee. With the exception of
requesters seeking documents for a.commercial use, Components shall provide the first two hours
of search time, and the first one hundred pages of duplication without charge. For example, for a
request (other than one from a commercial requester) that involved two hours and ten minutes of
search time, and resulted in one hundred and five pages of documents, a Component would
determine the cost of only ten minutes of search time, and only five pages of reproduction. If this

. processing cost was equal to, or less than the cost to the Component for billing the requester and
processing the fee collected, no charges would result. :

b. Requesters receiving the first two hours of search and the first one hundred pages of
duplication without charge are entitied to such only once per request. Consequently, if a
Component, after completing its portion of a request, finds it necessary to refer the request to a
subordinate office, another DoD Component, or another federal agency to action their portion of
the request, the referring Component shall inform the recipient of the reterral of the expended
amount of search time and duplication cost to date.

c. The elements to be considered in determining the “cost of coliecting a fee” are the
administrative costs to the Component of receiving and recording a remittance, and processing the
fee for deposit in the Treasury Department's special account. The cost to the Treasury to handle
such remittance is negligible and shall not be considered in Components’ determinations.

d. For the purposes of these restrictions, the word “pages” refers to paper copies of a standard
size, which will normally be “8'2 x 11” or “11 x 14”. Thus, requesters wouid not be entitied to 100
microfiche or 100 computer disks, for example. A microfiche containing the equivaient of 100 pages
or 100 pages of computer printout; however, might meet the terms of the restriction.

e. In the case of computer searches, the first two free hours will be determined against the
salary scale of the individual operating the computer for the purposes of the search. As an example,
when the direct costs of the computer central processing unit, input-output devices, and memory
capacity equal $24.00 (two hours of equivalent search at the clerical level), amounts of computer
costs in excess of that amount are chargeabie as computer search time.

6-103 Fee Waivers

a. Documents shall be furnished without charge, or at a charge reduced below fees assessed
to the categories of requesters in paragraph 6-104 when the Component determines that waiver or
reduction of the fees is in the public interest because furnishing the information is likely to
contribute significantly to public understanding of the operations or activities of the Department of
Defense and is not primarily in the commercial interest of the requester.

b. When direct costs for the FOIA request total $15.00 or less, fees shall be waived
automatically for all requesters, regardless of category.

c. Decisions to waive or reduce fees that exceed the autométic waiver threshoid shall be made
on a case-by-case basis, consistent with the following factors:

1. Disclosure of the information “is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government.”

(i) The subject of the request. Components should analyze whether the subject matter of
the request involives issues which will significantly contribute to the public understanding of the
_operations or activities of the DoD. Requests for records in the possession of DoD which were
originated by non-government organizations and are sought for their intrinsic content, rather than
informative value will likely not contribute to public understanding of the operations or activities of
the DoD. An example of such records might be press clippings, magazine articles, or records
forwarding a particular opinion of concem from a member of the public regarding a DoD activity.
Similarly, disclosures of records of considerable age may or may not bear directly on the current
activities of the DoD; however, the age of a particular record shall not be the sole criteria for
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