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MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
COMMANDER U.S. CENTRAL COMMAND
COMMANDER U.S. SPECIAL OPERATIONS COMMAND

UNDER SECRETARY OF DEFENSE FOR POLICY |
UNDER SECRETARY OF DEFENSE FOR INTELLIGENCE

SUBJECT: Policy Guidance on Department of Defense Detention Operations in Iraq (U)

(U) In accordance with U.S. law, the U.S. Anmed Forces are operating within the Muiti-
National Force-lrag (MNF-]) to contribute 10 the maintenance of security and stability in
Iraq. MNF-] operations include the temporary demmon of persons where necessary for
imperative reasons of security. B

(U) Detention operations will be conducted in accordance with UN SewrityCouncil
Resolution 1546 (UNSCR 1546), MNR-I standing operating procedures and policies,
CPA Memoranda No. 2 and No. 3 (Revised), and applicable international law to ensure
bumane veatment of all detainces and to ensure that all detainees are released or
repatriated, or ransferred to Iraqi control (for release or prosecution), at the exsliest
opportunity consistent with the security requu'cmenu of the MNF-1 and the safety of the

Iraqgi people.

(U) Implementing guidance to this policy is attached. Neither this policy guidanee nor
the implementing guidance applies to members of the MEK located at Camp Ashraf.

(U) As the Iragi Transitional Government reaches the end of the political process set
forth in UNSCR 1546, Commander, U.S. Ceatral Conunand shall determine if additional
guidance is required and make appropriste requests to the Under Secretary of Defense for
Policy, through the Director, Joint Staff,

Auachment: As Stated
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1. (U) Thisimplementing guidance supersedes mafollg;hing documents:

e April 2003 Secretary of Defense-approved DoD) Policy Guidance No. 12,
Implementing Guidance Related 10 Release or Repatriation of Enemy Prisoners of
War and other Detainees in Irag (CJCS302215ZAPR03 Mma:cﬁo‘. s,

o May 2003 Secretary of Defense-approved DoD Policy Guidance o
Implemeriting Guidance Related to Persons on the Gray List (CJCSI21 705MAYO03

Message); . ,
o August 25, 2003 Deputy Secreiary of Defense-spproved Policy on Release,

Parole, Transfer and Immunity for Black Listed Iragis in DOD

2. (U) In accordance with guidance provided by the Department of Defense, and in
coordination with other U.S. Government agencies, Comander, U.S. Central Command
(USCENTCOM) shall develop and execute plans and policies to transition DoD
detention operations to the Iragi Government as rapidly as practicable, in coordination
with U.S. Embassy Baghdad and the Iraqi Government. .,

3. (U) All persons, including DoD contractor personnel, participating in DoD detention
operations, including intesrogations, shall be bound by this policy guidance and all other

applicable laws, policies, and procedures.

4. (U) References:

- Geneva Convention 11 Relative to the Treatment of Prisoners of War, August 12,
1949;

o Genevs Convention IV Relative to the Protection of Civilian Persons in Time of |
War, August 12, 1949;
UN Security Council Resolution 1546; .
DoD Directive 2310.1, DoD Enemy POW Detainece Program;
DoD Directive 5100.77, DoD Law of War Program;
Army Regulation 190-8;
Coalition Provisional Authority Memoranda No. 2 and No. 3 (Revised);
February 2004 Global Screening Criteria Guidance; '
MOU for Custodial Support to Detainees between MNF-] and Iragl Minister of
Justice; and
National Security Presidential Directive 37, United States Assistance to the Iragi
Special Tribunal.

and .
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i e 5. (U) UN Security Council Resolution (UNSCR) 1546 (2004) and annexed lettegs .
‘ rmmder.S.SeaemyoiSuumdfmmquﬁmeMniMAnawimmcdu
MNF-1, including U.S. forces within MNF%), to take all necessary measures to
contribute 10 the maintenance of security and stability in Iraq, including “Intermment
where this is necessary for imperative reasons of security.” ’

o 6. (U) UNSCR 1546 authorizes the continued detention of persons detsined
before June 28, 2004, if such detention continues to be necessary for
imperative reasons of security. '

o 7. (U) The authority of U.S. forces within the MNF-I also includes the
authority to detain persons alleged to have committed criminal acts under
procedures recognized and set forth in Coalition Provisional Authority
Memorandum No. 3 (Revised), which, pursuant to the Transitional
Administrative Law, is part of Iraqi domestic law,

¢ 8. (U) In accordance with Geneva Convention III Relative to the Treatment of

, Prisoners of War, August 12, 1949 (GPW), U.S. forces may capture and detsin enemy
- prisoners of war until the cessation of active hostilities. In accordance with Geneva
Convention IV Relative to the Protection of Civilian Persons in Time of War, August -
12, 1949 (GC), U.S. forces may continue 1o detain protected persons uatil the close of
hostilities.

o 9. (U) The continued authority for the detention of enemy prisoners of war ,
and protected persons by U.S. forces is unaffected by the June 28, 2004 '
transition of governance authority to the Iragi Interim Government and the
subsequent transfer to the Iragi Transitional Government. U.S. forces are also
authorized to detain persons suspected of crimes against humanity and serious
violations of the law of war, including grave breaches of the Geneva
Conventions, pursuant 1o Art. 129 of GPW and Art. 146 of GC.

e 10.(U) The customary Jaw of armed conflict is an additional legal basis for
of enemy combatants until the cessation of hostilities. .

Principles of Detention Operations

11. (U) The following principles should be used as guidance in planning and executing
Dol detention operations in Iraq:
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(U) General Principles for Detenton: .

e 12 (U) U.S. forces may detain a person if thers are redsonable grounds to believe ha
o she poses a threat to security or stability in Iraq.- “Reasonable grounds” consist of
sufficient indicators to lead a reasonable person t0 believe that detention is necessary .
for imperative reasons of security, e.g., that the person' poses  threat to MNF-I or
Iraqi security forces, or to the safety of civilians in Iriq, or that the person otherwise .
poses a threat (o security or stability in Irsq.” .

s 13. (U) Detention decisions will bs made on a case-by-cdse basis, considering the
circumstances of each person's case. MNE-I shall conduct periodic reviews of each -
detsinee’s status to determine if there remain reagonable grounds for continued 1 .
detention; if not, the detainee will be released; conditionally released, repatriated, or . *
transferred (o Iraqi Government control, as appropriste. . -

e 14. (U) Noone will bé detsined without propes cause: The fact that & person may
have intelligence value, by itself, is not a basis for detention. Detention must be
linked to a security threat as determined by the Combatant Commander, or his
designes. : : _ . .

* 15. (U) CPA Memorandum No. 3 (Revised) authorizes the U.S. contingent of MNF-1
to apprehend persons suspected of having committed criminal acts and who are not
considered security internees. Such persons shall be handed over to Iraql authorities
as soon as practicable, but the U.S. contingent of MNF-I may retain physical control
of them at the requést of appropriate Iragi authorities for security or capacity reasons.

o 16. (U) Detainces placed under the physical control of the U.S. contingent of
MNPF-I pursuant to the June 2004 Meniorandum of Understanding (MOU)
between the U.S. contingent of MNF-] and the Iraqi Ministry of Justice will be
under the legal contro} of the Iragi government.

(U) Treaument of Detaipees:

¢ 17. (U) U.S. Armed Forces shail trest all detainees humanely. In addition, persons
qualifying as prisoners of war will receive protections under GPW, and persons
detsined before June 28, 2004, who meet the requirements for “protected person”
status, will receive protections under GC. It is DoD policy that persons detained after
June 28, 2004, will be treated in accordance with U.S. obligations under the laws of
war and the principles of the Geneva Conventions.

¢ 18. (U) Persons held in DoD control on behalf of the Iragi Government will be
treated humanely and consistent with the standards set out in CPA Memorandum No.
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3 (Revised), and the June 2004 MOU between the U.S. contingent of the MNF-T and .
the Iragi Ministry of Justice, as applicable. ) . .

: s &, e

19, (U) U.S. Armed Forces will operate detention facilities in 8 manner that easures -

humane treatment and that provides appropriate access 10 detainees (.8, by _
International Committee of the Red Cross (ICRC), family, Iraqi ministries) unless
reasons of imperative military necessity require that such access be temporarily
restricted. ' .
20. (U) Detainees shall be registered in accordance with applicable policiesand .
guidance. o .

Guidelines for Detention Operations -
21. (U) Commander, USCENTCOM, or his designee, is the approval authoxity
relating to detainees in DoD legal control for decisions affecting parole, grants of
immunity, release, conditional release, repatriation (to country of origin when
appropriate) and transfer (10 Iraqi control). Commandes, USCENTCOM may not
delegate this authority for decisions concerning DIA Black List Detainees numbered
1-55 and anyone else suspected of war crimes and atrocities; for all otlier DIA Black

List detainees (i.e., those numbered 56 and above), Commander, USCENTCOM may
delegate this authority only to Commander, Multi-National Forces-Irag (MNE-I). :

o 22. (U) Neither Commandey, USCENTCOM, nar Commander, MNF-1, may
grant immaunity for offenses subject 10 prosecution in the Iragl Special Tribunal
or where a warrant has been issued for a detaines that alleges he or she
committed an offease under Iragl criminal law.

o 23, (U) Commander, USCENTCOM shall create procedures and publish
guidance governing the detention of persons for imperative reasons of security,
and governing the continued detention of those persons detained pursuant to
GPW, or pursuant 10 GC before June 28, 2004. Commander, USCENTCOM
may delegate this responsibility only to Commander, Multi-National Forces-

Iraq (MNP-J),

o 24. (U) Those procedures and guidance shall provide for the timely review of
all such detentions. An initial review shall take place shartly after DoD forces
detain a person. The review process will provide for the prompt release,
repatriation (to country of origin when applicable law of war requirements or
Geneva Convention principles are met or, as applicable, when the provisions of
Iraqi law so permit), or transfer to Iragi control of detainees, as appropriate,
whose detention is no longer justified under the legal suthorities cited in
paragraphs 5-10 above.

Page d of 8




OECLASSIFIED IN FULL
Authority: EO 13526
Chief, Records & Declass Div, WHS

S ———— . ) Date: JuL 0 8 2013
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detainee’s situation af least évery six months to determine whether here isa ‘
continuing need to detain such a person. B n . ) ' '

o 26. (U) The procedures and guidance issued by Commander, USCENTCOM '
or Commander, MNF-1 shall provide for appropriate Iraqi Government -
paniicipation in decision-making processes.

e 27.(U) Treatmeat of third country national (TON) detsinecs shall be in accordince
with the legal authorities and principles cited in paragraphs 5-10 above.

« 28, @OW®) Thisd country (i.c., not Iraq or the United States) requests to iake control
of a detaines that MNF-1 is holding shall be referred to U.S. Embassy Baghdad for
processing, and be coordinated with the Iragi Government, as set forth in paragraphs
30-36 below. '

o 29. M8li@» Commander, USCENTCOM shall create procedures and publish
guidance on how MNF-I will manage transfer requests. .

s 30 m&cemumvidedhpmmﬁ.mnmmder,umhlbm :
approval suthority for decisions to transfer 8 detainee 10 a third country. Commander,
USCENTCOM maily not delegate this authority. i

o 31. @OWE® Decisions to transfer a detainee (0 a third country will be coordinated
with U.S. Embassy Baghdad and the Iraqi Government according to the guidance in
paragraphs 32-36 below. :

o 32 (@8W6) With respect to TCN security internees, where practicable,
Commander, USCENTCOM should work with U.S. Embassy Baghdad and the
Iraqi Government so that the Iraqi Government takes legal control of a detainee
whom a third country has requested to be transferred to its control. The Iragi
Government and the third country would then execute the transfer according to
applicable procedures and tresties between the two countries, e.g., extradition
treaty,

o 33. @OUWE) With respect to TCNs determined to be prisoners of was, or
protected persons who were detained before June 28, 2004, and who have not
yet been released to the legal control of the Iragi government, decisions
concerning transfer to their country of origin or to a third country will be made
by Commander, USCENTCOM in sccordance with the requirements of GPW
and GC. Commander, USCENTCOM shall consult with U.S. Embassy
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U.S. Embassy Baghdul. ' . ‘.

o M. mWi&mpecuo'mNmmmwhondmﬁoum

on or after June 28, 2004, decisions concerming transfers to their country of .
origin or (0 a third country will be made by Commander, USCENTCOM, in
accordance with the principles of GC, including the need to obtain appropriate * .
assurances related 10 such transfers. U.S. Embassy Baghdad and the Iragi
Government must approve any transfer before Commander USCENTCOM
autharizes & transfer. All discussions with the country of originorthird | .
conmshaﬂukeplmm;hu.s.ﬁmbinymm .

o 3. nnrwm:upeammmwmcm USCBN'I’COM.orhh

. designes, has determined are not prisoners of war or protected peisons and
whom MNF-1 it holding as criminal detainees in sccordance with,
Memorandum No. 3 (revised) and the June 2004 MOU, as applicable, the lragi
Goavernment shall make decisions concerning their transfers (o their country of
origin or to a third country, Commudsusmuchﬂnqtmfu
mmmmm&mdwﬂnammm

o 36. @OWS) Conmsider, USCENTCOM shall potify ihe Under Secretary of
Defense for Policy, through the Director, Joint Staff, of any impending
transfers (phyncﬂale;d)ulennﬁwdnysbducmemfa

MWM

s 37 (U)Thcpocedmumd;ﬁdamdcvdopedby&m USCEN‘ICOMU
mmxmmmmummmm«mm
are on the DIAs Black List.  osbi4(a), v

+ 38, g Detention decisions involving DIA Black List detainees shall meet the tame

criteria a8 for other detainees and be in sccordance with the spproval antharities listed

in paragraph 21 sbove. H«mcmmummouucmm B

MNR-], ummmmmmus.cmmu lnd
trunsfer,

agencies before makin parole, trs
‘ Smhconsuluﬁauthafl%nde ‘

' Secretary of Defense for.Polic .;htheDi:euor Joint Staff, of any -
nmpcndin' DIA Black Listdenmae ‘vmnsfa(phymalorlepl).nlemw
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conditional release decision at least five days before the parole, transfer; release or
conditional release. . S

¢ 39. @OYE. Commander, USCENTCOM shall monitos all decisions concerning i
DIA Black List detainecs or anyone suspected of war crimes or atrocitics to ensure
that their releases or transfers are conducted in a timefy manner, If such a detainee is
numbawdammfmdwhqicovmmpmmwwiﬂﬂnwdaysdamm .
Commander, USCENTCOM will notify the Under Secretary of Defense for Policy,
through the Director, Joint Staff, of the reasons for continued detention.

e 40, (U) National Security Presidentia) Directive 37, United States Assistance 1o the
Iraqi Special Tribunal, dated May 13.2w4.mfﬁnmthnaknyqutiphlq's .
establishment of demacratic self-government is the investigation and pluecnﬁon of
members of the former Iragi regime and the Iraqi Ba'ath Party for crimes within the
jurisdiction of the Iragi Special Tribunal (IST).

A

¢ 4], (U) Where there is a credible suspicion that a detaince has committed a sericus
violation of the law of war or a crime against humanity, Commander, MNF-1 should
continue to detain this person, independent of any as to whether he or
she poses a threat to the security of MNF-I or the people. MNF-1 may continue
to detain such persons until a determination is made regarding in which forum'such
persons may be prosecuted. Although MNF-1 does not detain persons who are solely
material witnesses,.Commander, MNR-] should encourage such persons to remain
available to investigators afier being released. :

* 42. (U) If the person is suspected of having committed a war crime against U.S. or
MNR-] personnel, the matter should be referred to Commander, USCENTCOM and
the Secretary of the Army for appropriate action under DoD Directive 5100.77, DoD
Law of War Program. If the suspected offense(s) do not involve U.S. or MNF-I
personnel, CDR MNF-I should refer the matter to Chief of Mission, U.S. Embassy
Baghdad for a decision or sppropriate action and notify the Under Secretary of
Defense for Policy through the Director, Joint Staff.

(U) Qrimipals:

* 43, (U) As noted above in paragraphs 7 and 15, consistent with CPA Memarandsm
No. 3 (Revised), which, pursuant to the Transitional Administrative Law (“TAL"), is
a part of Iraqi domestic law, MNF-I may detain persons suspected of having
committed criminal acts that violate Iraqi law. Commander, MNR-I shall transfes
those persons o Iragi authorities as soon as practicable.

Page70of 8
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" 44. (U) Those detainees suspected by MNF- 10 have committed & crime under Iragl ,
law may be trassferred to Iraqi control on presentation of sn amrest warrantor othor
charging docunient o, in accordance with fragi lsw and paragraphs 30-36 gbove, they .
may be transferred to a third country for prosecutios: * v \

o 45, (U) Criminals held by MNR1 in accordance with the Juns 2004 MOU between
the U.8. comin;emofﬂnMNP-landanWnlmaﬂmﬂaMbnﬂadd
the due process provided in the June 2004 MOU and in CPA Memorandum No. 3

(Revised).

m emy Comopatant: in the Wer on Temrodsmye .

. 46 MWMMMWMfWMw
Commandes, USCENTCOM may detain persons who may be classified as encmy

combatants in ths was on tesrorism (as defined in the Deputy Secretary®s Global
Screening Criteria for Detainees, approved February 20, 2004).

e 4. P\t Commander, USCENTCOM determines that a detsined person may be an
enemy combatant in the wa o terrorism. Commander, USCENTCOM shail nodf

0SD 1.4 (9 ) -

¢ 48. OWOP In the event fosces repoeting to Commander, USCENTCOM in the Iraq -
theater of operations capture and detain s person who is a U.S, citizen, or claims to
have been born in, or to be & national or a resident alien (i.e., Green-card holder) of
the United States, (including all dual U.S. citizens), regardless of such person’s other
nationalities or citizenship, Commander, USCENTCOM shall process that person in
accordance with the Deputy Secretary’s Global Screening Criteria for Detainees and
the Guidance on Detention of a U.S. Citizen in Irag st Annex A.

o 49. @O¥E) Commander, USCENTCOM shall notify immediately the
Secretary of Defense, through the Chairman of the Joint Chiefs of Staff, and
the Chief of Mission, U.S. Embassy Baghdad of such captures and detentions.

o 50. W@W®) Information responsive to the guidince in Annex A shall be
provided to the Secretary of Defense within 30 days of capture or of DoD
forces taking control of the person, as aperational conditions permit.

o §l. (HOWE) Commander, USCENTCOM may authorize release of such a
person in accordance with the guidance contained in Annex A.

S 5 e e
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‘Gyidance on Dd;ndon ofa US. Cl'l&“h IM“ . o .':

o WA The following guidance is provided for cases involving sn apparent
U.S. citizen, or an individual claiming tohave been bor in, or to be a national
or a resident aliea of, the United States (j.c., including all dual U.S. citizens),
regardless of other nationalities or citizenship he or she may have, detsined in
the conflict in Irag: ‘

o mcmwmmsmnl-mﬂwlnminm "
under existing MNF-1 procedures, including timely notification to the
Intemational Committee of the Red Cross (ICRC). .

s (W@WEYDetermine if reasons of imperative military necessity require
limiting ICRC access t0 this detaines as an exceptional and temporary
measure, If you determine that limiting accesd is appropriate, notify the
Under Secretary of Defense for Policy, through the Director, Joint Staff.

o (POUSNConvene a board using procedures consistent with Army
Regulation 190-8, Section 1-6 (Tribunals) to determine this detaines's .
status as a person detained in the conflict in Iraq. In addition, using the
same board, and consistent with “Global Screening Criteris for Detainees™
determine if this detaines is an enemy combatant in the war on terrorism,
applying the following definition:

* @WPOY Anencmy combatant in the war on terrorism for purposes of
this determination shall mean an individual who is part of or supparting
Taliban or al Qaedsa forces, or associated forces that are engaged in
hostilities against the United States or its coalition partners.

o @SWe) Based upon the board’s determination, use the appropriste
guidance below to determine if the detainee may be released or should be
detained pending further guidance,

o (OWOYRegardless of the board's determinstion, immediately upon its
completion forward a copy of the findings of the board with supporting
documentation to the Under Secretary of Defenss for Policy, through the
Director, Joint Staff, .
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Iraq for imperative reasons of security in accordance with UN Security
Council Resolution 1546 ot (b) is an enemy combstant in the war on.

- terrorism, further guidance will be provided by the Under Secretsry of
Defense for Policy, throngh the Director; Joint Staff.

o Geve) va‘dunintelllgemummeuoﬁlﬂsdetﬁmtothel)nda
Secretary of Defense for Intelligence, through the Director, Joint Staff,
:nﬂndingmmmmotﬁcdﬂﬁmnucddmdmwﬂc

mtelllgeucevahm

o m«.mmmomemmmmm
and reasons for initial detention;. Specifically, please provids detailed -
information on what Jed to the initial suspicions of this individual,the.
circumstances of initial capture and detention, and the results of any in-
theater investigations that beas on his os her continued detention:

o @OV} Provids all relevant information and & detailed descripion
concerning participation of other U.S. agencies in the capture, deteation,
and interrogation of this detaines. In addition, where available, provide a
preliminary repost of their intentions for futere disposition.

o WOWe» Idéntify a point of contact st USCENTCOM to provide further .
information regarding this detainee and all aspects of his detention, as
necessary. The DoD) point of contact is the Deputy Assistant Secretary of
Defense for Detainee Affairs within the Office of the Under Secretary of

Defense for Policy.

o WO Provide your assessment of when infarmation concerning this
detainece may be disclosed publicly withowt compromising ongoing military
operations.

o @OWS) Provide your assessment of the willingness and ability of the Iraqi

Transitional Government (ITG) to request transfer of this detsines for
possible criminal prosecution and its capacity to detain the person properly.

o WE8WeY Further guidance will be provided following an assessment of the
intelligence information you provide, and consuliation with other USG
agencies as appropriate:
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Security Council Resolution 15486, and (b) is not an enemy combatant,
Commander, USCENTCOM, or his designes is suthosized to release this
Tetain : '

o GO If Commander, USCENTCOM, or his dedgneedamnenhn
U.S. Embassy in Baghdad and State Department assistance is required for
safely releasing this detainee, Commander, USCENTCOM or his designes

should contact U.S. Embassy Baghdad to enlist its assistance as needed. .

o @@wW®) Commander, USCENTCOM, or his designee, shall notify-the
Under Secretary of Defense for Policy, through the Director, Joint Staff, of
any release of a detainee, :

+
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