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Georgia Institute of Technology
Office of Contract Administration
Centennial Research Building

Atlanta, Georgia 30332-0420

(404) 894-

GEORGIA TECH 1885-1985

4
' DESIGNING TOMORROW TODAY
TELEX: 542507 GTRC OCA ATL

FAX: (404) 894-3120

May 30, 1988

Mr. Charles W. Lloyd
Executive Secretary
ODASD(P)DARS

c/o OASD(PL) (MRS)

Room 3D139, The Pentagon
Washington, D.C. 20301-3062

Ref: DAR Case 87-303
Dear Mr. Lloyd:

This letter is submitted in support of the position of the Council on
Governmental Relations in their 11 May 1988 letter on the above referenced matter.
Georgia Tech, as both a major research university in the area of information
technology and developer of computer software which has been successfully
commercialized, urges the implementation of a Federal policy on computer software and
data which parallels that contained in Public Law 96-517. P.L. 96-517 has
facilitated stronger research relationships between research universities and
industry. This benefit should be expanded across the broad spectrum of 1ntellectual
property.

As was pointed out in testimony given on by M.I.T.’s George H. Dummer on 30 April
1987 before the U.S. House of Representatives Committee on Science, Space and
Technology, Subcommittee on Science, Research and Technology, the effective transfer
of university generated technology requires the consideration of different (trade
secret, patent, copyright) intellectual property rights. Technology can no longer be
cleanly categorized as only having one kind of right subsisting within it.

Georgia Tech is one of many universities facing this issue. The technology
developed in university laboratories under Federal sponsorship comprises only the
starting point for technological innovations which are a necessary part of our
maintaining our position in the worldwide scientific community. A progressive,
consistent set of Federal policies in the area of intellectual property ownership and
rights would have a positive effect which would benefit not only universities, but
the nation as well.

We would be pleased to provide additional information at your convenience.

Slncerely
Georgipg~Institute of Technology

By: JoW. Dees, Director
Office of Contract Administration

cc: Milt Goldberg, Executive Director
COGR

An Equal Education and Employment Opportunity Institution A Unit of the University System of Georgia
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Joel W. Marsh
Director

May 31, 1988 Government Issues

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)/DARS

c/o OUSD(A) (M&RS)

Room 3D139

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

United Technologies Corporation (UTC) appreciates the opportunity
to comment on the Department of Defense Federal Acquisition
Regulation Supplement; Patents, Data and Copyrights (DAR Case
87-303).

UTC has supported the joint efforts of the Department of Defense
(DoD), Department of Energy, National Aeronautics and Space
Administration, and Office of Management and Budget/Office of
Federal Procurement Policy to develop a regulation that balanced
the interests of government and industry based on the President's
Policy on Science and Technology, the recommendation of the
Packard Commission on Technology, and the will of the Congress as
expressed in Public Laws 99-661 and 100-180. Consequently, we
were surprised that the interim regulation bears so little
resemblance to the proposed approach by the joint agencies.

UTC has also supported the Aerospace Industries Association (AIA)
task force which worked with the Council of Defense and Space
Industries Association (CODSIA) in developing a composite
industry response to this interim regulation. This response
provides specific comments on issues which, if incorporated,
could: improve the interim regulation as currently structured We
wholeheartedly support these recommended improvements and will be
available to further assist ATA/CODSIA in supporting your efforts
to develop a more equitable final regulation. -

Aside from the details provided in the AIA/CODSIA response, we
encourage you to focus your attention on what appears to be an
inherent philosophical difference in what the DAR Council intends
to achieve through the interim regulation and the objectives of
the President's Policy on Science and Technology, the Packard
Commission's recommendation on Technology, and the Congress as
stated in Public Laws 99-661 and 100-180. Although the wording of
the regulation is very complex, it would appear that the DAR
Council has placed the Government's need for unlimited rights in
technical data for competitive reprocurement purposes as the
overall and primary objective of the regulation. Any "balancing"

A
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of interests of government and industry in technical data appears
to be secondary to that overall objective. The following two
points will illustrate: first, data not included in a contract
listing is automatically defined as "unlimited rights"; and
second, the expansive definition of "required in the performance
of a contract" will involve background manufacturing and design
technology never before considered as developmental work required
under contract. Both will cause forfeiture of valuable property
rights and represent radical departures from past regulatory
requirements. .

In addition, the interim regulation will be unwieldy. The
opportunity provided in the regulation for industry to utilize and
protect privately developed technology,. for example, is
administratively burdensome, will necessitate extensive paperwork,
and will require systems not currently in existence. Moreover,
the approach also appears threatening in today's litigious
environment due to the liberal use of the "notification" and
"certification" requirements.

The concepts of "list or lose" and "development necessary for
performance of a government contract or subcontract"™ are very
broad and do not encourage risk taking on the part of industry to
incorporate new or emerging technologies into DoD products. The
expanded requirements for paperwork development, paperwork
retention, "notification", and "certification" as a part of the
bid/proposal process for new contracts will discourage the
aggressive use of privately developed technology in defense
products. This is especially true when it is recognized that
sustaining a successful claim of "limited rights" will be
expensive, time consuming and treacherous since a successful claim
would be undesirable and inconsistent with the overall objective
of the interim regulation.

UTC believes the regulation needs extensive revision without the
overwhelming bias in favor of unlimited rights in all categories
of data. These revisions could be enhanced through an under-
standing of the types of technical data and the needs of the
government in these data. We believe the issue of rights in
technical data is minimal in connection with providing technical
data for training, operation, maintenance, overhaul, and repair.
We believe that the substance of the technical data issue lies in
the area of competitive reprocurement data. However, the "cast
net" approach of the interim regulation in obtaining technical
data for government needs fails to recognize the broad range in
types of data and industry's willingness and ability to satisfy
much of the government's needs in th;s data. Instead, this
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‘ approach focuses extraordinary emphasis on the government's need
for unlimited rights in competitive reprocurement data. We
believe that the issue could be brought to a more satisfactory
conclusion by a joint government/industry effort with the specific
assignment of satisfying the technical data requirements as
mandated by the Executive Branch and in Publie Laws.

UTC appreciates the opportunity to comment on this interim
regulation. We support any effort that the DAR Council might
undertake to work with industry in developing a final regulation
that reflects an understanding of technical data issues in an
effort to provide a balance between the interests of the parties.
If UTC can be of assistance to the DAR Council in developing the
final regulation, please feel free to call upon us.

Very truly yours,

0 W oy S

Joel W. Marsh /

/1dj




UNIVERSITY OF OFFICE OF RESEARCH &

mmR PROJECT ADMINISTRATION
. : 31 May 1988

Mr. Charles W. Lloyd
Executive Secretary
ODASD(P)DARS

c/o0 OASD(PL) (MRS)

Room 3D139, The Pentagon
Washington, DC 20301-3062

Subject: DAR Case 87-303
Dear Mr. Lloyd:

The University of Rochester offers the following comments to the interim
rule published at 53 FR 10780 under the DFARS Subpart 227.4 - Technical Data,
Other Data, Computer Software, and Copyrights. Rochester’s sponsored research
base this year is approximately $110 million and represents research for a broad
range of disciplines including the School of Medicine and Dentistry, College of
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester
has successfully engaged in technology transfer, has an established technology
transfer program and has been recognized by industry as having developed
techno]ogy suitable for development and commercialization by corporations.

5 \
. Pubh‘c Law 96-517, as amended, by giving nonprofit organizations and small
g business the right to own, develop, and commercialize patentable inventions
resulting from federally funded research grants and contracts, has facilitated
strong research relationships and technology transfer between universities and
industry. Since the enactment of this public Tlaw, corporate sponsorship has
increased by approximately 52% at Rochester. This can be attributed, in part, to
the enactment of this Tlaw. We also recognize that university-generated
technology requires licensing and administration of a combination of intellectual
property rights. At Rochester we are researching and developing nuclear magnetic
resonance imaging devices that require integrated hardware and software systems,
integrated circuits, and chip designs that include or could include a combination
of intellectual property rights. The proposed interim rule does not parallel the
existing federal policy for patents and technology transfer and consequently will
not encourage and will, in fact, make it more difficult to transfer university
technology for commercial development.

Section 227.472, "Acquisition policy for technical data and rights in
technical data", indicates that only the government can fulfill its obligations
of techno]ogy transfer and fails to recognize the valuable role that universities
have in the dissemination of research results.. We recommend.under 227.472 1(b)_
and I(c) that language is added that recognizes the contr1but1on of un1vers1t1es
and their technology transfer programs. -

’ 518 Hylan Building

University of Rochester
Rochester, New York 14627
(716) 275-5373
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Mr. Charles W. Lloyd ' 31 May 1988
Re: DAR Case 87-303 Page 2

Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96-
- 517 when the government needed to be petitioned by contractors for extended
" rights to patents. Prior to Public Law 96-517 commercial corporations were not
encouraged, guaranteed, nor was the process made easy for universities to
collaborate with industry in the transfer of technology. This section will have
the same affect on universities and industry. Universities’ ability to transfer
technical data and software to industry will severely inhibit the strength and
vitality of its interactions and technology transfer with industry. The mere
existence of the government’s unlimited rights, whether exercised or not, will
severely limit the transfer and commercialization of technology developed at
universities. When one couples this proposed section with the preponderance of
new federal grant programs that encourage and require university and industrial
interaction and commercialization research activities, one finds that they are at
. diametric ends. We recommend that government rights should be Timited to data in
which the government has a need and which cannot be supplied by other means or
which is specifically required to be delivered under the terms of the contract.
This would effect the transfer of technical data and computer software to both
the government and commercial concerns in the same processes and benefits as is
required for patentable technology.

In addition to the above recommended changes Rochester recommends that
section 227.472-3(a)(2)(i7)(B) be omitted. Publication of research results is a
priority of every university; publications, however, are sometimes jointly made
" with the commercial .development of technical data and computer software. The
government should not acquire unlimited rights to this data unless it is required
as part of the statement of work and the Government should accept GPLR when a
small business or nonprofit organization agrees to commercialize the technology.

University technical data and computer software is usually a cumulative
result of many years of research and effort with a multitude of sponsors, (i.e.
university, federal, foundation, and corporate). Section 227.473-1(b)(2) should
be augmented to provide guidance to ‘contracting officers when technical data and
computer software accrues from universities and other nonprofits. The
government should only be able to acquire GPLR if it does not need to use the
data for competition and the university or other nonprofit is interested in
commercializing the data.

As discussed above it is very difficult to modify federal regulations for
basic research performed at universities. Competitive procurement of items,
components, parts and processes usually does not occur at universities. As in
recent regulations, i.e. patent regulations, universities were combined with the
Small Business Innovative Research Program (SIBR).  As an alternative to
extensive language modification, Rochester recommends -that the "SIBR rights in
technical data and computer software be modified to include un1ver51t1es and
other nonprofits. '

e 3



Mr. Charles W. Lloyd ‘ 31 May 1988
Re: DAR Case 87-303 _ Page 3

Thank you for the opportunity for the University of Rochester to comment on
such important and far reaching regulations for universities and the ultimate
transfer of technology to corporations for commercialization.

Sincerely,

Director



Aeroquip Corporation
Aerospace Division
Jackson Plant

300 South East Avenue
Jackson, Ml 49203-1972
Phone: 517-787-8121

e ). 303

aﬁ\eroquip

May 31, 1988

Defense Acquisition Regulatory Council
The Pentagon
Washington, DC 20301-3062

Attention: Mr. Charles W. Lloyd
Executive Secretary
CDASP (P) DARs c/o OASD (P&L) (MRS)
DAR Case 87-303

Dear Mr. Lloyd:

Aeroquip has reviewed the DAR Council interim changes to Subpart 227.4 and Part
252 of DFARS as published in the Federal Registér on April 1, 1988. Aeroquip
does not support the proposed changes.

Aeroquip does endorse the comments submitted to you by the Proprietary Industries
Association pursuant to the 60 day public comment period. We believe these
comments deal fairly with innovative aerospace sub-contractors.

Should additional information be required, please contact the undersigned.

Vefy'truly yours,

Zaé%Barnhart
Markéting Manager

Product Development

LB:tr
cc: Bettie S. McCarthy Mark A. Conrad
Government. Relations Consultant Vice President -
733 15th Street, NW, Suite 700 =~ . -Secretary and General Counsel
Washington, DC 20005 4 Aeroquip Corporation
o 300 S. East Avenue
Proprietary Industries Association Jackson, MI 49203

220 No. Glendale Ave. Suite 42-43
Glendale, CA 91206
Attention: H. (Bud) Hill Jr., Counsel

-
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Honorable Robert B. Costello ‘
Under Secretary of Defense.
for Acquisition
Department of Defense
The ‘Pentagon - Room 3E808
Washington, DC 20301-1000

Dear Dr. Costello:

We have completed our review of the interim regulation
entitled, "Patents, Data, and Copyrights," published in the

Federal Register on April 1, 1988. We appreciate your
efforts to respond to the issues raised in our letter of
February 29, 1988 on an earlier draft of the rule. Also,

discussions with your staff have proven most helpful in
allaying some of our concerns, particularly with regard to
your intentions on the treatment of data rights for’ items
developed solely or predominantly with contractor resources.
While I expect that this issue and others raised in this
letter will be satisfactorily resolved in the final rule,
these comments can, of course, only address the regulation as
published. I am concerned that a number of provisions of
this  interim rule do not appear to meet the President's
technology transfer objectives and will not support the
Department's goal of achieving cost-effective procurements.
In addition, several of the provisions in the final rule do
not appear to meet the requirements of the Paperwork
Reduction Act and its implementing regulations, which specify
that a collection of information: (1) must be necessary to
perform the agency's functions, (2) must be the least
burdensome method of meeting the agency's need, and (3) must
not be duplicative with any other collection by the Federal
Government. These concerns are described in detail in the
Enclosure. ’

We have all become increasingly concerned about the impact
of changes in procurement statutes, policies, and regulations
on the defense industrial base. Clearly the quality and
capacity of that base, and our ability to meet future defense
needs, must be ensured to achieve the .level of national .
security we demand. The determination of rights in technical
data developed using private or Government resources will be
a key determinant of our success in this regard. ' :

our ability to leverage the Government's inﬁestmenﬁ -in
product development will be influenced significantly by the
Department's procedures to protect from release or disclosure
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technical data pertaining to a product developed at private
expense and to encourage commercialization of Government
funded technologies. Since the Department's regulatory
procedures on rights in technical data will affect the
expected rate of return on initial or subsequent contractor
investment, the contractors' incentives for product
innovation and their willingness to provide high quality
products for the defense market also will be influenced by
these regulations.

For any contractor to invest scarce resources in the initial
or further development of a technology, he must be assured of
a reasonable return on that investment. The potential for
disclosure of technical data to potential competitors, and
the Government's discretionary control of that disclosure,
will increase the risk associated with any investment and
possibly reduce the incentives for the contractor to absorb
that risk. '

Technical data represent special types of commodities with
unique problems, in that disclosure of these data can
generally be accomplished very easily and, once disclosed,
the commercial value of the technology is significantly
diminished. Thus, to provide the necessary incentives to
develop and market new technologies, the Government must be
especially attentive to the need to manage effectively our
demand for, and access to, technical data- and provide the
appropriate protections from disclosure regardless of the
source of funding for the data.

If, through Government disclosure of the technical data, a
competitor can replicate the technology, then the contractor
who spends his scarce resources to develop the original
product or enhance significantly an existing product is at
risk of being unable to recoup the full costs of development,
let alone obtain a reasonable return on that investment. If
the Department, through its technical data regulation,
unnecessarily imposes additional risk of disclosure and,
thereby, reduces the expected return on the contractor's
investment in product development, which is frequently far in
excess of the 1initial research investment, <then the
contractor's incentive to make that investment will be
reduced. More importantly, the contractor may decide not to
sell in the defense market or to sell the Department second
or third best technologies. : .

We also strive to achieve effective competition. To obtain
competition among suppliers for a product or process
developed using Government funds, a potential Government
contractor may need to have access to technical data
pertaining to that product or process. Again, however, we
must be particularly careful not to.unilaterally acquire and

-
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disclose technical data developed using Government or private
funds only to 1lose opportunities to purchase the best
technologies to meet our defense needs and significantly
enhance competition in the long term.

Similarly, we can enhance the competitive base through our
regulatory policies if we specifically and emphatically
endorse contractor innovation. Competition can be
effectively stimulated by providing the necessary incentives
for the contractor to take full commercial advantage of our
technologies, not only to increase the ability of domestic
industries to compete internationally, but also to meet our
defense needs more effectively. To this end, contractors
should be given strong incentives to develop new products and
improve existing products developed wunder Government
contract. : ‘

The opportunity costs of 1lost innovation or reduced
competition are easy to ignore, since regulations that
discourage technological. innovation will not be recognized in
the acquisition system for some time. However, if we concern
ourselves only with immediate and seemingly more pressing
needs, then we risk losing in the longer term our defense
readiness and technological advantage.\

We must recognize that a technical data xrights regulation
that will maintain or, where necessary and possible, enhance
the defense industrial base- - may have short term costs. The
contractor who develops a superior product or process will

realize a higher profit in the short term relative to his

competitors. Thus, for a period of time, the inventor's and
the Government's interests may appear to diverge. However,
the protection of the contractor's economic interest is
absolutely essential to encourage the contractor to invest in
the development of the product or process in the first place.
If the contractor cannot be assured of keeping the invention
secret at least for a time, then he will not invest and the
Government will not have access to the technology.
Therefore, effective protection of technical data, regardless
of the source of funding, 1is in the Government's best
interest.

The Department seems to recognize these concerns. In the
general policy statement, the Department indicates that it
will obtain only the minimum essential technical data and
data rights and will do . so in a manner that is least
intrusive to the contractor's economic interests. However,
the rule lacks the essential ingredient to implement that
policy--the procedures that the contracting officer must use
to determine what technical data the Department specifically
needs and how to meet those needs in a manner that is least
damaging to the contractor's economic interest. = In our
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February 1988 letter, we urged the Department to include such
procedures in the final rule. We continue to view these
procedures .as absolutely essential to ensure that the
Department will have access to advanced technologies to meet
our defense needs and that it can meet those needs in a cost-
effective manner. We recommend that the Department include
such technical data acquisition procedures in the rule.
These technical data acquisition procedures would then
complement the existing requirements at 217.72, which
specifically direct the contracting officer, presumably after
consultation with the other members of the project team, to
"decide whether to procure data for future competitive
acquisition" in accordance with the provisions of Part 227.
If it is considered inappropriate to include such procedures
in the rule, at a minimum, they should be identified with a
Departmental Directive or Instruction, and specifically
referenced in the rule. Our clear preference, however, is
for these procedures to be included in the rule itself.

We recognize the Department's concern that future competition
may be held hostage to a critical element that the contractor
chooses to develop at private expense. But we should be
especially careful not to threaten a contractor's legitimate
proprietary technology to eliminate such a possibility. We
have serious concerns that the new definitions in Section
227.471 of "“developed exclusively at private expense" and
"developed exclusively with Government funds" will not
provide the protections from disclosure that are necessary to
encourage contractors to sell their proprietary products to
the Government and will not promote private resource
investment in the development of defense technologies. The
classification of technical data as "developed exclusively at
private expense" or "developed exclusively with Government
funds" 1is contingent on whether the item, component, or
process to which the data pertain is "required as an element
of performance under a Government contract or subcontract,"

or, as this 1is defined in the rule, "development was

specified in a Government contract or subcontract or that the
development was necessary for performance of a Government
contract or subcontract." Under the Department's rule, for
example, the definition of "developed exclusively with
Government funds" will apply to all technical data pertaining
to an item, component, or process when its development is
necessary for the performance of a contract, even if it was
developed solely or predominantly with contractor resources.
The Department can then claim "unlimited rights" in those
technical data, which includes the "rights to use, duplicate,
release, or disclose...in whole or in part, in any manner and
for any purpose whatsoever, and to have or permit others to
do so." Thus, technical data pertaining to proprietary
products or products in which the contractor has invested
substantial resources will not be protected. This indirect

-
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means of obtaining "unlimited rights" to what would logically
be considered proprietary technical data does not appear to
respond to the requirements of the Defense Authorization Act
of 1987 or the draft policy developed in accordance with
Executive Order 12591. Moreover, I do not believe that it is
your intent to acquire unlimited rights in this manner. I
recommend that in the definition of "required as an element
of performance" the Department delete the reference to
"development was necessary for performance of a Government
contract or subcontract," to eliminate any uncertainty about
how the definition would be applied.

Several of the requirements appear to be largely redundant

and, hence, inconsistent with the requirements of the
Paperwork Reduction Act and its implementing regulations and
the Department's regulatory simplification objectives. The

absence of a link between the notification requirements in
Section 227.473-1 and the 1listing requirement in Section
227.472-3(a) 1is particularly confusing. For example, the
Department's rule appears to require at least four documents
from the contractor that identify the rights in technical
data: (1) a "preaward notification'" (227.473-1(a)(2)) to
identify products or processes that would result in the
delivery of technical data to the Government with other than
unlimited rights; (2) "continual postaward notification"
(227.473-1(a) (3)) to continue notification during performance
of the contract: (3) a "certification" (227.473-1(a)(4)) to
identify the contract under which the data are or were
delivered, the expiration- date and 1limitation on the
Government's use, and an authorization for the contracting
officer to request additional information to evaluate the
assertions; and (4) a "listing" (227.472-3(a)) of technical

data delivered to the Government with other than unlimited’

rights. These requirements, as drafted, appear to be
duplicative and, hence, do not provide the least burdensome
means to achieve the Department's objectives. If the rule is
not referencing four distinct lists but rather one list that
may be updated at different times, then an easy way to
clarify this would be to provide a descriptive name for the
list, and refer to this same list throughout the rule. In
any regard, we recommend that the Department reduce the
notification procedures to one set of consistent,
nonduplicative requirements for identification of rights in
technical data.

The listing requirement raises other concerns as well. Under

the Department's rule, for example, if a contractor fails tof
include in the list technical data pertaining to a privately

developed product, then the Government will claim "unlimited
rights'" to such data. Failure to include proprietary data on
a listing should not serve as a means for the Government to
obtain "unlimited rights" to privately developed

-
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technologies. The Department has other provisions in the
rule that will meet its needs for identification,
notificatien, and verification while protecting the
contractor's property and economic interest. Unfortunately
the 1listing requirement at 227.472-3(a) appears to be a
"gotcha" provision with no further attempts by the Government
to clarify rights in the technical data, particularly when
the data are marked in a manner that is inconsistent with the
listing. We recommend that the Department reconsider the use
of listing requirements in Section 227.472-3(a) as a means of
claiming "unlimited rights" in technical data, or at least,
provide procedures in the rule to allow contractors an
opportunity to correct errors in the designation of data
rights.

The Department's rule indicates in Section 227.473-1(b) that
the contracting officer should not negotiate Government
Purpose License Rights if the technical data are needed for
immediate competition and if protection of the contractor's
rights would be "unduly burdensome on the Government." The
application of the "immediate competition" test should be
rather limited, since the negotiation with the developing
contractor regarding rights in technical data should take
place in the early stages of the research and development
contract. It is difficult to foresée a situation, except
perhaps a national emergency, in which the Government would
compete a product before the development had been completed.
The test of "unduly burdensome" also is undefined in the
Department's rule. This test should be clarified through
specific procedures regarding the acquisition of technical
data or rights in technical data. Thus, the need for such
procedures on how and when to acquire rights in technical
data is further emphasized. We, therefore, recommend that

the Department delete Section 227.473-1(b) (2) (ii) (B) of the

rule and substitute a reference to the acquisition procedures
as discussed above.

And, finally, I would urge that the Department review and,
wherever possible, simplify the contract clauses in the rule.
Since in many cases these clauses trigger activities that are
covered under the Paperwork Reduction Act, we must be assured
that they are the 1least burdensome necessary to meet the
Department's specific needs. In accordance with the
Department's recent request, we will provide you with some
suggested changes to the clauses to meet these objectives.

e



I appreciate your consideration of these comments.

Py

Sincerely,

Efian V. Burman

Allan V. Burman
Deputy Administrator and
Acting Administrator

e



Enclosure

Summary of the Issue

Public disclosure by the Government of technical data
developed using private or ‘Government funds can cause serious
hardship to the developing contractor, reduce the commercial
value of the technology, and thereby Jjeopardize the
incentives necessary for the contractor to develop and market

new technologies for the private and Government markets. '

Even the mere threat of public disclosure by the Government
will reduce the expected return on the firm's research,
development, and marketing of the technology and,
consequently, will reduce the incentive for a firm to incur
the often substantially greater cost to develop new products
or processes for military and commercial markets.

In a recent paper published by the National Bureau of
Economic Research, these characteristics of technological
innovation were highlighted:

"The new knowledge or innovation may be a cost-reducing
process, a product, or some combination of the two. The
knowledge-producing firm earns a return either through
net revenues from the sale of its own output embodying
the new knowledge or by license and nonmonetary returns
collected from other firms which lease the innovation.
Since the private rate of return to research depends on
the present value of the revenues accruing to the sale

- of the knowledge produced, the conceptually appropriate
rate of depreciation 1is the rate at which the
appropriable revenues decline for the inmovating firm.
The rate of decay in the revenues accruing to the
producer of the innovation derives not from any decay in
the productivity of knowledge but rather from two
related points regarding its market valuation, namely,
that it is difficult to maintain the ability to
appropriate the benefits from knowledge and that new
innovations are developed which partly or entirely
displace the original innovation." (Ariel Pakes and
Mark Schankerman, "Obsolescence, Research Lags, Rate of
Return to Research," in R&D, Patents, and Productivity,
1984, pp. 74-75.) .

The Government, through its regulations and technical data
management, will affect the rate of decay of revenues from
investment in technological innovation.. When, as 'a
consequence of potential disclosure of his technology, the
contractor is at-risk of being unable to recoup the full
costs of development of a product or process, including a

reasonable return on that investment, then the contractoer.

will increase the expected rate of decay of potential
revenues and, correspondingly, will lower the expected rate

-



of return on the investment.  As a consequence of the
diminished return, the contractor often may decide not to
develop the product or process or, in an effort to limit the
risk of disclosure, not to provide the product or process to
the Government market at all.

Protection of technical data for a period of time, and hence
protection of the economic interest of the developing
contractor, is necessary to ensure that the technology can be
effectively used in the development of new and improved

products and processes for the private and Government:

markets. Protection of technical data, therefore, should not
be considered merely of concern to the contractor. It should
also be a high priority of the Department of Defense. In the
absence of protection of technical data regardless of the
source of funding, the Government will 1lose significant
opportunities to enhance the industrial base, promote
contractor investment in the continued development and
production of high quality, high performance defense
products, ensure Government access to these products, and
provide for the long term competition necessary for cost-
effective procurements. ‘

While the Government sometimes needs technical data
pertaining to items, products, or processes it procures, many
of these Government needs can be effectively and efficiently
met by ensuring Government access ‘to the technical data
rather than the Government's physical possession of the
technical data. Physical possession of the technical data by
the Government, in many cases, wastes Government resources
and unnecessarily Jjeopardizes the commercial wvalue of the
technology. The Government can often meet its procurement
needs more cost-effectively through direct ‘licensing and
nondisclosure agreements between the respective contractors.

Risk of Disclosure under the Freedom of Information Act

The risk of disclosure of the technical data is heightened by
the potential for competitors to obtain wvaluable technical
data through a Freedom of Information Act (FOIA) request.
The Department of Justice in a May 1987 letter to USAF
General Skantze has indicated that technical data appear to
fall within the definition of "records" under the Records
Disposal Act (44 U.S.C. 3301), which includes:

. "books, papers, maps, photographs, machine readable

materials, or other = documentary materials...made or

received by an agency of the United States Government
under federal law or in connection with the transaction
of public business and preserved or appropriate for
preservation by that agency or its 1legitimate
successor...because of the informational value in them."

-



The Department of Justice also noted that Section 2328 of
Title 10 clearly contemplated release of technical data to a
person requesting such release under FOIA. Regarding the
contractor's proprietary technical data, the Department

advised that:

"As a threshold matter, any technical data submitted
under a procurement contract containing a restriction
on the rights of the United States to release or
disclose could not be disclosed under the FOIA, and FOIA
requests for such material can be summarily denied. The
1986 amendments to 10 U.S.C. 2320 are particularly clear
on this point. Should a FOIA request be filed with
respect to any technical data as to which the
contractor claims proprietary rights which have not been
finally determined, all appropriate challenge procedures
for determining such rights under 10 U.S.C. 2321 or
other applicable law or regulations should be followed
in full before any such data can even be considered for
disclosure pursuant to the FOIA. Thus, there is no
conflict between the FOIA and the DOD procurement laws
protecting contractors' proprietary rights in any
technical data: to the extent that disclosure of the
data is restricted by 1law, including during any period
needed to validate the proprietary data restrictions
under applicable law, the data heed not (indeed cannot)
be disclosed under the FOIA, and FOIA requests for such
materials, accordingly, can and should be denied."

However, because the courts have viewed the statutory
exemptions ‘as basically permissive, the agency would appear
to have the discretion to disclose such technical data.
Consequently, the Government contractor will be continually
at-risk of 1losing even his proprietary technology to a
competitor via a FOIA request. _

While the Justice Department indicates that protection of
technical data pertaining to an item, component, or process
developed solely by the contractor can be provided, these
discretionary protections may not apply to technical data
developed partly or wholly with Government funds. The courts
may conclude that Government contracts that permit the
contractor to retain such technical data for exclusive
commercial use are not sufficient to create the potential for

exemption as proprietary technical data. In which case, the

Government's efforts to promote effective and more extensive
use of our technologies may be completely thwarted by FOIA
requests directed solely at .discovery of the developing
contractor's valuable technology. The Government's physical
possession of the technical data, because such action creates
an "agency record," could then trigger a FOIA request from a
competitor and the commercial value of the technology will be
diminished. : .



Research by Thomas Susman indicates that contractors do and
should seriously consider the possibly of disclosure of
technical data under FOIA. He also notes that the added risk
of such disclosures ultimately damages the Government:

'What little empirical data there are on the impact of
the FOIA on government contractors are quite disturbing.
In the 1late 1970s an author surveyed major Air Force
contractors and procurement officers and concluded:
"Some of the major aerospace contractors are withholding
state-of-the~art technology from their proposals to
prevent release via the Freedom of Information Act."
Similarly, a series of interviews with high technology
firms in the Boston area revealed that "several firms
‘'did cite the fear of 1losing proprietary technical
information as a primary factor in their decisions not
to compete for government-contract work."! ("Risky
Business: Protecting Government Contract Information
Under the Freedom of Information Act," Public Contract
Law Journal, 1986, p. 19.)

While Susman acknowledges the potential for withholding
confidential commercial information under Exemption 4 of the
Act, he also notes that meeting the requirements of this
exemption is often difficult and acceptance by the courts of
this exemption for technical data is ‘not assured. He states

that:

"Counsel advising a- government contractor on the
possible risk of later disclosure of information
provided to an agency will thus seldom be able to give a
firm opinion on whether specific data will.definitely be
withheld from disclosure. (That agreements with agency
‘'personnel over the confidentiality of information are
not enforceable only exacerbates the situation.)
Unfortunately, not only is the substantive application
of the fourth exemption to contractor information
unsettled, but the procedures surrounding how agencies
"and courts make those determinations are equally
unsettled...no matter how careful the contractor,
submitting sensitive commercial information to the
government remains risky business." (pp. 22, 27)

The Government can successfully reduce the additional risk
that FOIA implies for technological innovation by severely
1limiting the technical data physically acquired by the
Government. The Government can often successfully meet its
needs by ensuring access to the necessary technical data
through direct licensing or nondisclosure agreements between
the respective contractors as opposed to Government
possession and subsequent distribution of the data.



" Some Benefits of Protection and Transfer of Technical Data

If the Department is to have access to state-of-the-art
technologies and increase competition, then we must provide
the necessary regulatory environment for the technological
investment to occur. The 1988 Economic Report of the
President presented some of the reasons for protection of
technical knowledge and benefits of technology transfer by

the Government:

"Investment in knowledge, like other investment, depends

on rights to future returns. Even in research that is

- publicly supported, the incentives created by property

rights have powerful effects. Patent, 1licensing,
tradenark, copyright, and trade secrets 1laws are
critical in determining the share of the returns from
commercially valuable ideas and inventions to which an
inventor or investor is entitled. The dramatic advance
of commercial biotechnology since 1980, for example, was
aided by the U.S. Supreme Court decision that
microorganisms produced by genetic engineering were
patentable. Federally sponsored research can benefit
from the incentives created by property rights. The
Patent Law Amendments of 1980 provided a uniform system
for assigning title to inventions made at universities
that conduct government-sponso;ed research. Between
1980 and 1986 cooperative ventures increased, and the
number of patents issued to American academic
institutions grew by 70 percent. Before these reforms,
patenting such inventions was wuncertain, = and
cooperative research ventures between private firms and
universities were difficult to establish because of the
complex regulations that accompanied Federal funding."

(p. 184)

Similarly, Kamien and Schwartz in a 1982 study found that:

"Stories of government-sponsored research failing to
reach fruitation in the form of commercially available
new product or process revolve around the unwillingness
of firms to engage in their final development and
marketing without exclusive rights. For example the
unwillingness by the Department of Health, Education and
Welfare to grant exclusive rights, in the form of
patents, to private pharmaceutical firms retarded

" commercial development of an early blood test for breast

and digestive tract cancer and a test-tube method for
testing the effectiveness of different cancer drugs
before administering them to a  patient." (Market
Structure and Innovation, p.17) -

In a recent report on the results of Public Law 96-517, the
Small Business Innovation Development Act, which gave
nonprofit organizations and small businesses the right to
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retain title to Federally funded inventions, the GAO noted
that, while a full evaluation of the commercial consequences
of the Law is premature, a significant increase in business

‘financial interest in university research has occurred:

- wadministrators at 25 universities stated that Public
Law 96-517 has been significant in stimulating business
sponsorship of university research, which has grown 74
percent from $277 million in fiscal year 1980 to $482
million in fiscal year 1985 (in constant 1982
dollars) ." ("Patent Policy Recent Changes in Federal
Law Considered Beneficial," April, 1987, p. 3.)

This increase 'in private business commitment clearly
indicates that the private sector expects significant returns
from the commercial application of these inventions.
According to the GAO, over 900 patents were issued to
universities in 1987 -- four times the number issued in 1976,
the last year the statistics were collected by the Department
of Commerce, and prior to implementation of regulations to
permit universities to have the rights to inventions
developed under Government contract. Although these data are
not conclusive, they certainly suggest a resurgence of
innovative effort in the university community that is
strongly correlated with 1legislation permitting them to
retain rights to inventions developee using Federal funds.

Effective transfer of Government-funded technologies to

contractors and protection of the contractor's investment in

further development and marketing of the technologies for a
period of time will in the long term enhance competition. 1In
a recent report, the Office of Technology Assessment (OTA)
noted the significant cost savings that cam accrue when
technological advances widen the competitive base. For
example, OTA reported that:

"One of the classic illustrations of a successful, major
Government contribution to information technology R&D is
in the field of satellite communications. The National
° Aeronautics and Space Administration...had the 1leading
role in pioneering "'technological progress toward
commercial development, accelerating the time frame for
the introduction of this technology, influencing the
structure of the U.S. domestic and international
telecommunications common carrier industries, and
effecting significant cost savings over the long run.

It is also interesting to note that these NASA programs
likely had some important side-effects on the structure
of the U.S. international satellite communications
industry. Because AT&T was the only private company to
have heavily invested its own funds for satellite
communications R&D...it is likely that AT&T would have
dominated the new international and domestic satellite
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communications services industry. Instead, the NASA
programs, through continuous transfer of technology to,
and close interaction with, commercial firms stimulated
the competition that followed the 1972 Federal
Communication Commission's decision allowing open entry
into the domestic satellite communications services

industry." (Information Technology R&D: Critical
Trends and Issues, February, 1985, pp. 30, 31.)

Federally-funded research and development also has been shown
to be a factor that encourages privately-funded R&D. In
about one-third of the cases studied, firms invested their
own private funds into projects identified during the
performance of Federally-funded R&D projects. The likelihood
of such spinoffs was found to be considerably enhanced if the
firm helped to formulate the ideas on which the project was
based. (Mansfield, "R&D and Innovation," National Bureau of
Economic Research, 1984)

This 1is not to suggest that transfer of technologies
developed under Department of Defense contracts will result
in a blizzard of new products and processes for consumer use.
Indeed, the more significant and immediate beneficiary of an
effective technical data regulation will be the Department of
Defense.

The President's Policies

The President's policies concerning technology transfer have
recognized and responded to the need for more effective and
extensive technology transfer to the private sector. 1In the
Memorandum on Patent Policy (February 1983), -the President
charged Federal agencies to promote the commercial use of
inventions arising from Federally funded research and
development. In his Competitiveness Initiative (January
1987), the President tasked Federal agencies to help
commercialize non-patentable results of Federally funded
research by permitting contractors to own technical data
developed under Government contracts. In Executive Order
12591 (April 1987), agencies, under the guidance of the
Office of Federal Procurement Policy (OFPP), were required to
develop a uniform policy permitting Federal contractors to
retain rights to technical data developed under Government
contracts in exchange for royalty-free use by the Government.
A draft OFPP policy implementing this requirement of the
Executive Order was provided to the Department of Defense in
October 1987, was presented to: the Vice President's Task
Force on Regulatory Relief in January 1988, and was provided
as an attachment as "Basic Regulatory Requirements" to our
February 29, 1988 letter to the Department.

The President's Blue Ribbon Commission on Defense Management
(the "Packard Commission") raised serious concerns about the



Department of Defense's acquisifion of rights in technical

data,

(o]

concerns which in many respects apply Government-wide.

The Commission found that contracting officers
generally require delivery of technical data even
when the need for the data is not identified or
when there are other means to achieve the necessary
competition that may be 1less damaging to the
contractor's commercial interests and potentlally
less costly for the Government.

The Commission also concluded that the Department's
lack of recognition that a mix of public and
private funds in developing new militarily useful
items or processes 1is desirable and should be
encouraged has resulted in a policy that
discourages private investment in such technology.

The Commission stated that the Department obtains
technical data that exceed its needs, and thereby
removes incentives from innovators to develop and
exploit publicly funded technology for commercial
use, makes publicly funded technology more readily
accessible to foreign competitors, and is out of
line with congressional and executive statements
concerning inventions made under Government
contracts. '

The Packard Commission also provided recommended specific
policy changes to respond to these concerns.

o

The Department, except for technical data needed
for operation and maintenance, showld not, as a
precondition for buying the product, acquire
unlimited rights in data pertaining to commercial
products or products developed exclusively at
private expense.

"private expense" as defined by the Commission
included funding for the development of an item,
component, or process has not been reimbursed by
the Government and was not required as an element
of performance under a government contract.
“Private expense," according to the Commission,
should include IR&D and B&P funds, even if
reimbursed by the Government.

If the Department seeks additional rights in order
to establish competitive sources, it should acquire
these rights in the least intrusive manner
possible, e.g., directed licensing.

The Government should be prohibited from acquiring
technical data rights pertaining to commercial

<
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products except those technical data, or rights in
data, necessary for operation or maintenance of an
item, component, or process purchased by the
Government.

o Where significant private funding was provided in a

mixed funding case, the developer should be
entitled to ownership of the resulting data subject
to a license permitting use internally and use by
contractors on behalf of the Government. If the

Government provides a significant portion of

funding, the license should be on a royalty-free
basis. In other cases, the Government's use should
be provided on a reduced or fair-royalty basis.

o If the products are developed exclusively with

' Government funding, the developing contractor
should be permitted to retain proprietary position
in those data not required to be delivered under
contract or, if delivered, not needed by the
Government for competition, publication, or other
public release.

Objectives of the Regqulations

In accordance with these concerns ‘'and policies, for the
purposes of assessment of the Department's regulation, we
have identified five cr1t1ca1 objectives of a technical data
rights program:

(1]

(2]

(3]

(4]

Provide the necessary protection of a contractor's or
subcontractor's proprietary and economic~ interests in
technical data pertaining to an item, component,
process, or identifiable subpart thereof developed using
private or Government funds.

' Achieve maximum long-term return on our research and

development resources by promoting the wuse of
technologies developed with Government funds in the
production and marketing of new and improved products
and processes for the Government and private markets.

Increase the 1long-term competitive base for all
procurements by encouraging firms to offer their
products with state-of-the-art technologies to the
Government as substitutes for products of lower quality
or performance and to avoid the 1loss of technologlcal
advantage in our national defense. :

Redude the Government's direct and indirect costs of
managing technical data pertaining to items, components,
processes, or identifiable subparts by requiring that,
regardless of the source of funding, the Government

-



obtain royalty-free access to the technical data
developed with Government funds rather than phy51cal
possession of the technical data.

In certain identifiable cases, the contracting officer
should be prohibited from acquiring technical data, such
as when the product or process is sold in significant
quantities in the commercial market.

[5] Limit the paperwork requirements to those necessary to
meet specifically identified Government needs and
minimize the burden on contractors and subcontractors of
collecting and providing those technical data to the
Government.

The Department's Regulation

[1] Acquisition Procedures. The Department states in the
interim rule that, as general policy, it will acquire only
the minimum essential technical data and data rights and will
acquire them in a manner that is least damaging to the
contractor's economic interest. However, the Department's
rule lacks the essential regulatory ingredients to implement
that policy. To ensure cost-effective defense procurement
and to provide the necessary incentives for product
innovation and competition, the regulation must provide more
specific guidance for the contracting officer on when and how
the Government .should pursue its rights in technical data
and, where appropriate, acquire greater rights in technical
data.

These acquisition procedures must be integrated with the
provisions of the rule that define the standard rights in
technical data, since the Government's specific needs should
correspond to the technical data rights acquired--the
solution to the particular need or problem. Since these
procedures would define how the Government would exercise its
rights in technical data, they also should dovetail with the
conditions under which the contractor will retain limited
rights, obtain Government Purpose License Rights, or provide
unlimited rights in the technical data. These procedures
will then complement the existing regulatory requirements at
217.72, which specifically direct the contracting officer,
after consulting with the other members of a project team, to
"decide whether to procure data for future competitive
acquisition."

[a] Specific Acquisition Procedures. Since the Department's
rule provides only general policy guidance on technical data

acquisition, " the contracting officer, rather than proceed
into uncharted territory, will most likely adopt the standard
rights in technical data as defined in Section 227.472-3 of
the rule as a "default" procedure. This can easily lead to

el
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acquisition of, or claim to, rights in technical data that

exceed those necessary to meet the particular needs of the

Department, which in turn 'will result in 1loses in
technological advantage and 1long term competition. For
example, regardless of whether the Department needs those
rights or whether the Department can meet its identified
needs in a manner that is less damaging to the economic
interest of the contractor, the Department under this rule
will obtain unlimited rights in technical data previously
delivered with 1limited rights or Government Purpose License

Rights which have expired. Similarly, while the rule’

provides that "to encourage commercial wutilization of
technologies developed under Government contracts, the
Government may agree to accept technical data subject to
Government purpose license rights (GPLR)," because the
contracting officer is provided with no specific guidance on
when that approach is acceptable, the use of GPLR will be
very limited.

To achieve a more effective allocation of rights in technical
data, we urge you to include a set of acquisition procedures
in the rule. These procedures in effect would serve as a set
of screening devices, first to reduce the Department's data
rights acquisition to only those specifically needed by the
Government, and, second, where access to the technical data
is necessary, to ensure that those needs are met in the
manner that provides for full consideration of the potential
damage to the economic interests of the contractor.

The use of these acquisition "screens" would compel the
contracting officer to: (1) identify the need for the. data,
(2) fit the solution to that need, and (3) include in his
determination of the appropriate solution ‘the potential
damage to the economic interest of the contractor. For
example, technical data pertaining to form, fit, or function,
technical data necessary for repair, operation, maintenance,
or training activities, technical data prepared or required
to be delivered that constitute corrections or changes to
Government-furnished data, and technical data otherwise
publicly available would be caught by the "first screen" and
deemed "unlimited rights" data by the Government. These
technical data generally are essential for the effective and
efficient operation of the agency. The Department would then
further screen the remaining technical data developed
exclusively with Government funds to determine those
necessary to meet other specifically identified needs. The
Department would determine the best means to both meet the

Government's specific needs and 1limit the damage to the.
potential commercial use of the technology. A "third screen"

would identify those technical data developed exclusively
with Government funds for which we have no clearly identified
need but want to retain the right to obtain access to the
data in the future under a deferred ordering arrangement.
Technical data pertaining to items, components, or processes




developed at private expense, except in very 1limited
circumstances, should not be acquired by the Department at
all. Thus, to continue the above analogy such data should
pass through all of the Government acquisition "screens."

In our February 1988 letter, we provided a set of such
acquisition procedures. We continue to view these procedures
as absolutely essential to meet the objectives of the
technical data regulation. We therefore recommend the

following as a replacement for Section 227.472-2 in the

Department's rule: g

227.472-2 Procedures for acquiring rights in technical
data: _

Regardless of the source of development funding for the
item, component, identifiable subpart, or process,
before acquiring technical data or rights in technical
data pertaining to that item, component, subpart, or
process, except as specified in 227.472-3 (a):

(a) The Government should not acquire technical data or

rights therein, unless the contracting officer
determines that the Government will need to reproduce
the item, component, 1dent1f1able subpart, or process
pertaining to the technical data and none of the
following conditions apply: }

(1) The original item, component, subpart, or process or

a readily introducible substitute that will meet the
performance objectives is commercially available;

(2) Performance specifications or samples of the
original item, component, or subpart, or demonstrations
of the process will provide sufficient 1nformat10n to
potent1a1 contractors.

(3) The contractor or subcontractor developing the
technical data will permit through direct licensing or
nondisclosure agreements or other means other potential
competitive sources of supply to use the technical data
to furnish the item, component, subpart, or process to
the Government.

(b) (1) If the requirements of (a) have been met, then
" the contracting officer should assess whether the
expected savings from meeting reprocurement or other
clearly specified objectives through the ‘acquisition of
technical data or rights in technical data relating to
an item, component, identifiable subpart thereof, or
process are likely to exceed: (i) the full costs of
acquiring such data or rights in such data, including
additional costs to the Government; and (ii) the full



costs of other alternatives (see (a)) and feasible
proposals identified in consultation with the contractor
or subcontractor that may meet the Government's
objectives.

(2) The contracting officer should actively consider the
alternative(s) for which the expected net savings
(expected savings minus expected full costs) are likely
to be maximized. If the expected savings do not exceed
the expected costs for any alternative, then the
contracting officer should omit such alternatlve(s) from-
active con51derat10n.

(3) If, in accordance with the requirements in (a), the
contracting officer concludes that acquisition of
greater rlghts in technical data developed at private
expense 1is necessary, the Government should negotiate
and enter into a separate agreement with the contractor
and include as an express contract provision all
limitations or restrictions on its right to disclose the
technical data outside the Government.

(c) When the requirements of (a) and (b) have been met
and the contracting officer concludes that the

. acquisition of technical data or rights in technical
data 1is necessary, the contracting officer should
negotiate to acquire and use the technical data or
rights in technical data to meet its specific needs in a
manner that is least damaging to the developing
contractor's or subcontractor's identified property
rights and economic interests. Such release or
disclosure of the technical data by the Government to a
third party will be subject to a prohibition against
further release, disclosure, or use of such technical
data for commercial purposes by the third party unless
otherwise permitted by the developlng contractor or
subcontractor.

The provisions at (a) would prohibit the contracting officer
from considering acquisition of technical data when
alternatives clearly exist that will meet the Government's
needs with less damage to the contractor's economic interest
in the technology and less short and long term cost to the
Government.

The provisions: at (b) would provide guidance to the
contracting officer in the assessment of alternatives to
Government acquisition and physical possession of technical
data. Most importantly, these provisions would encourage the
contracting officer to solicit actively proposals from the
contractor on how to meet the Government's needs with less
damage to the commercial value of the technology. Clearly,
if the contractor's proposals do not adequately address the



Government's needs, would require substantial resources to
implement and administer, or appear to be frivolous, then the
contracting officer would reject them in accordance with the
provisions in (b) (2). The dialogue with the contractor as
envisioned here would be virtually costless. However, the
benefits to the Government are likely to be significant,
since this dialogue would promote consideration of all
feasible alternatives and reduce the opportunity costs
associated with losses of technological advantage and
reductions in the competitive base.

The provisions at (c) simply state that, if the Department

must exercise or acquire rights in technical data beyond
those specified as "unlimited rights" in Section 227.472-
3(a), it would provide, wherever possible, protections
against further disclosure.

(b] Conditions for Commercial Use of Technolodgies
Exclusively Funded By the Government. The acquisition

procedures presented above would be supplemented by more
explicit gquidance for the contractors and contracting
officers regarding implementation of Government Purpose
License Rights. The Department's Section 227.472-3(a) (2)
should be replaced with the following:

Section 227.472-3(a) (2) It is the policy of the
Government to encourage the use of technologies
developed under Government "contracts for
commercialization. When the development of an item,
component, identifiable subpart thereof, or process was
developed exclusively with Government funds and access
by or on behalf of the Government to the technical data
relating to that item, component, identifiable subpart,
or process 1is required, the Government will obtain
Government Purpose License Rights if: the contractor or
subcontractor notifies the contracting officer of its
intent to commercialize the technology depicted or
described by the technical data, unless the technical
data must be ‘publicly disclosed to meet the
Government's specifically identified objectives and the
requirements of Section 227.472-2 have been met.

(i)Government Purpose License Rights shall be royalty-
free and subject to reasonable time 1limitations as
agreed to ‘by the parties. Time limitations are
necessary to ensure that the technology embodied in the
technical data is not suppressed or abandoned and to
offer commercial opportunities to other parties. Time
limitations may be determined in part by the
contractor's contribution to the development of the
technology, the contractor's past history of
commercialization of technologies developed under
Government contract (if known), likely economic life of




the technology, and an assessment of the potential net
social benefits that may be provided by an expansion of
commercial opportunities to other parties.

(ii) The Government should negotiate with the developing
contractor or subcontractor any procedures (for example,
those to be specified in any direct 1licensing or
nondisclosure agreements) that may be required to ensure
that the Government has the necessary access to the
technical data to meet the Government's competition
objectives. These procedures should be specified in an
agreement as soon as practicable during the research and
development phase of the contract wunder which the
technical data are developed. Such agreements may
include an option for any future licensee to purchase
technical assistance from the developing contractor.
The contracting officer should negotiate payment to be
made to the developing contractor in accordance with the
costs of providing technical assistance and that
contractor's contribution to the development of the
technical data.

(iii) If the contractor or subcontractor does not notify
the contracting officer regarding an intent to
.commercialize the technology, does not agree to
commercialize the technology within a reasonable time
period, or fails to comply with any agreements
concerning use of the technical data by or on behalf of
the Government, then the Government may obtain
unlimited rights in. such technical data and all
requirements in these regulations that pertain to
unlimited rights data will apply.

(iv) If the requirements of Section 227.472-2 have been
met and the Government concludes that the acquisition of
technical data or rights in technical data is necessary,
then the Government should not impose any limitations or
restrictions on the contractor or subcontractor's
concurrent right to also use the data for its own
commercial purposes (unless specifically prohibited from
doing so by statute or for national security reasons).
Any release or disclosure by the Government to a third
party or use by a third party for Government purposes of
the technical data to which the developing contractor
has obtained exclusive commercial rights will be made
subject to a prohibition that the third party may not
further release, disclose, or use these technical data
for commercial purposes unless otherwise permitted by
the developlng contractor.

(v) All direct costs incurred by the developing
contractor or subcontractor to negotiate the rights to
commercialize a technology developed with Government
funds and any procedures to provide Government with



necessary access to the technical data are not
reimbursable by the Government.

The conditions at (a)(2) (ii) would provide that a contractor,
who for a period of time receives the exclusive right to use
the technologies developed exclusively with Government funds,
would be obligated as appropriate to provide the
corresponding technical data to other potential suppliers.
The Government and the developing contractor would specify in
a contract how an exchange of such technical data would be
made between the developing contractor and any potential
suppliers. With this approach, the Government would not
become directly involved in the distribution of the technical
data unless the developing contractor fails to meet the
exchange conditions as specified in a contract, in which case
he would lose the commercial rights and the Government would
claim unlimited rights to those technical data. Clearly, if
the contracting officer should have any serious reservations
about the long term availability of the technical data, then
he could require in a contract that the technical data be
placed in escrow.

Under these procedures, the Government's administrative costs
to manage, verify, and store the technical data would be

reduced substantially. The direct responsibility for
maintaining and retrieving the data, for the most part, would
be on the contractor, not the Government. Because the

developing contractor will be responsible for entering into
any nondisclosure agreements .(based on a model agreement that
would reflect accepted commercial practice) with potential
Government suppliers and monitoring such agreements, he will
have greater assurance that the technologies im which he has
invested substantial resources for further development and
marketing will not be used by a potential Government supplier
for commercial purposes. The Government would become
directly involved. in the completion of nondisclosure

~agreements with potential suppliers only when the Government

has taken physical possession of the data and certain limited

 circumstances apply. Finally, the Government also would be

able to allocate 1its resources to better management of
technical data that are necessary for form, fit, and
function, operation, maintenance, repair, training of
employees, etc.

These conditions of commercial use would impose a threshold
determination of the: contractor's interest. If the
contractor's burden of meeting the conditions of commercial
use, including any maintenance and retrieval activities for
the purpose of exchange of the technical data with potential
suppliers, exceeds the likely benefits to be derived from
commercial application of the technology, then the contractor
most likely would not ask for Government Purpose License
Rights or would receive them with the full understanding that




the Government may disclose the related technical data to
potential suppliers for Government purposes, 1i.e., with
higher risk of disclosure.

These acquisition procedures at 227.472-2 and conditions of
commercial use at 227.472-3(a) (2) would increase competition
in the long term and significantly decrease the Department's
procurement lead time. First, more companies would enter the
contract process if, as the developing contractor, they would
have access to commerc1a11y valuable technologies developed
under Government contract. Increasing competition in private
and Government markets will encourage contractors to take
full advantage of technological opportunities, including
those provided by the Government. Second, we are likely to
see an increase in product availability and innovation, as
companies apply .technologies developed under Government
contract to produne new products or enhance existing ones.
Third, we should. see faster and more complete delivery of
technlcal data to potential suppliers. The exchange of
technical data wlth potential suppliers would be a
contractual obligation of the developing contractor; failure
to meet that obligation could result in 1loss of the
contractor's commercial rights and could diminish
considerably the return on his investment. Also, we would
eliminate the time and resources required for the Government
to serve as the intermediary in the data exchange between
contractors. For example, if the potential supplier receives
a technical data package that appears to be incomplete or
inaccurate, then he would immediately contact the developing
contractor for :larification of his particular problem and
avoid the otherwise elongated process of dealing through the
Government. Fourth, because mere delivery the technical data
to a potential supplier is often insufficient,-this approach
would provide the means for the potential contractors to
request directly technical assistance from the developing
contractor as port of the exchange of technical data. Such
technical assistance would be tailored to meet the particular
needs of each potential supplier, since he would pay for any
assistance costs. In sum, we would save procurement time and
Government resources, would increase competition, and would
enhance the effective use of technical data packages.

This approach to Government Purpose License Rights would also
be useful in guiding the contracting officer during
" negotiation of rights to. technical data developed with
private and Government funds. . We would therefore urge the
Department to expand the potential use of Government Purpose
- License Rights or variations thereof ¢to mixed funding
situations. : _

[2]: Definitions The new definitions in the rule in Section
227.471 for "developed exclusively at private expense" and
"developed exclusively with Government funds" appear to limit
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arbitrarily those technical data that will be considered to
pertain to an item, product, or process developed at private
expense. These definitions seem to thwart indirectly not
only the intentions of the Executive Order, but also the
requirements of the Defense Authorization Act of 1987
regarding protections for technical data developed at private

expense.

[a] Definition of "Developed Exclusively at Private

Expense." The Department defines "developed exclusively at

private expense" as:

"in connection with an item, component, or process, that
no part of the cost of development was paid for by the
Government and that the development was not required as
an element of performance under a Government contract or
subcontract."

The Department then defines '"required as an element of
performance" as:

"in connection with the development of an iten,
component, or process, that the development was
specified in a Government contract or subcontract or
that the development was necessary for performance of a
Government contract or.subcontraﬁt."

Under these definitions, the Department apparently would
categorize technical data pertaining to an item, component,
or process developed by the contractor solely with his
resources as Government funded, as 1long as that item,
component, or process was in any way necessary to complete
the tasks defined by a contract or subcontract.-

These definitions do not appear to contribute to the
achievement of any of the objectives identified previously.
The Department's approach clearly will not encourage a
contractor to spend his scarce resources to improve
performance under a contract or to provide his superior
product to meet the requirements of a contract if, as these
definitions seem to imply, we intend to deny that contractor
the proprietary rights to that technology. The objective of
a technical data rights regulation should not be to 1limit
wherever possible those technical data to which the
contractor can claim proprietary rights, especially when the
such an approach will seriously erode the competitive and
technology base available to the Department.

We propose an alternative definition of "exclusively at

private expense," which would meet the objectives of a
technical data regulation: :

"Exclusively at Private Expense" as used in this subpart
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means that any of the direct costs of development of the
item, component, identifiable subpart thereof, or
process in which the technical data are embodied has not
been paid in whole or in part by the Government.
Government-sponsored independent research and
development and bid and proposal costs are not to be
considered Government funds. Payments to the contractor
for indirect costs incurred under a Government contract
are not to be considered Government funds when the
direct costs of developing the item, component,

identifiable subpart thereof, or process in which the

technical data are embodied has not been exclusively
funded by the Government."

[b] "Developed Exclusively with Government Funds." The
Department defines "developed exclusively with Government

funds" as:

"in connection with an item, component, or process, that
the cost of development was directly paid for in whole
by the Government or that the development was required
as an element of performance under a Government contract
or subcontract."

By applying two mutually exclusive tests--(1) paid for in
whole by the Government or (2) required as an element of
performance, the Department could claim unlimited rights to
technical data even if the Government played a minor role in
the development of the item, component, or process. For
example, under the Department's definition, if  the
development of an item, component, or process was required as
an element of performance under a contract, then the
Department would claim that the technical data pertaining to
the item, component, or process were "exclusively Government
funded" even when the contractor provides 99 percent of the
development funds.

Furthermore, under this definition together with the
definition of "required as an element of performance," the
Department could obtain unlimited rights in any technical
data, regardless of the mix of funding, as 1long as the
development of the item, component, or process was necessary
for the performance of the contract. Consequently, if a
contractor develops an item solely using his resources and
the item was used in the development of a product for the
Government, then the technical @ data pertaining to the
contractor's proprietary - 1tem will revert to the Government
as unllmlted rights data.

The Department's claim of unlimited rights for such technical
data will seriously reduce the contractor's incentive to make
available to the Government his state-of-the-art technology
or to use substantial resources to further develop a product

-



under a Government contract. The opportunity costs of such a
program will be incurred by the Department of Defense, as
losses in the competitive and technological base. -

We urge the Department to consider an alternative definition
of "developed exclusively with Government funds," which would

avoid would avoid these costs:

"Developed Exclusively with Government Funds,™ as used
in this subpart, means that the direct costs of
development of the item, component, identifiable subpart
thereof, or process have been paid in whole by the
Government and that such development was specified as an
element of performance under a Government contract."™

[3] Redundancy and Burden of the Notification Requirements
in Sections 227.472-3 and 227.473-1. The Department's rule

appears to require at least four separate documents from the
contractor or subcontractor regarding the identification of
rights in technical data:: (a) a "preaward notification"
(227.473-1(a) (2)) to identify products or processes that
would result in delivery of technical data to the Government
with other than unlimited rights;  (b) "continual postaward
notification" (227.473-1(a)(3)) during performance of the
contract prior to committing to the use of a privately
developed product; (c) a “certification" (227.473-1(a)(4)) to
accompany any response to a solicitation and the
notifications of (a) and- (b), which 1is to provide an
identification of the contract under which the technical data
are or were delivered, the expiration date and limitation on
the Government's use, and an authorization for the
contracting officer to request additional information to
evaluate the assertions; and (d) a "listing" (227.472-3) of
technical data delivered with other than unlimited rlghts as
required by the clause at 252.227-7013.

The Paperwork Reduction Act of 1980 as amended (44 U.S.C.
Chapter 35) and its implementing regulations at 5 CFR 1320
require that any collection of information from the public
cannot be duplicative with any other collection by the
Federal Government and that such collections of information
must be the least burdensome necessary to meet the Federal

agencies clearly identified needs. '~ The notification
requirements in- the Department's rule do not appear to meet
either of these requirements. : We recommend that the

Department simplify the notification procedures to eliminate
the redundancy and reduce the burden. .

The llstlng'requ1rement in Section 227.472-3 and the clause
at 252.227-7013 raises other concerns as well. According to
the Department's rule, if the contractor mistakenly does not
include in this 1listing technical data pertaining to a



privately developed product, then the Government will claim
unlimited rights to those data. Apparently, the Government
will <claim such rights even if the contractor has
legitimately stamped "limited rights" on the technical data
package simply because the contractor failed to include the
data on the list. This provision is completely alien to the
objectives of a technical data rights regulation and may be
contrary to the express provisions in the law. With this
requirement, the Department seems to be attempting to catch
the contractor or subcontractor with an incomplete list and
thereby claim unwarranted rights to technical data. The-
added risk associated with this listing certainly will not
encourage contractors to make their state-of-the-art
technologies available to the Government and will most
likely discourage .further development and innovation of
technologies developed under Government contract. Further,
the added risk provides no new information to the Government,
since the list appears to be redundant with the three other
notification requirements in the rule.

We would therefore urge that you consider a streamlined
approach that will meet the Government's need for information
at considerably less cost to the contractor or subcontractor:

227.473-1 Procedures for establishing rights in
technical data \

(a) Notification. When the technical data pertain to an
item, component, identifiable subpart thereof, or
process developed exclusively with Government funds, the
Government, in accordance with 227.472-3(a)(2), will
obtain Government Purpose License Rights. for the time
specified in an agreement with the contractor or
subcontractor. When technical data developed
exclusively at private expense are to be used in a
Government contract, the contractor or subcontractor, to
the maximum practicable extent, should declare the use
of such data before the contract is awarded.

(1) If delivery of technical data developed at private
expense is expected under a Government contract, the
provision at 252.227-7035, "Notification of Limited
Rights in Technical Data,® shall be included in the
solicitation. Under this provision, offerors are
required to identify to the maximum practicable extent
the use of the items, components, identifiable subparts
thereof, processes, or computer software that would
result in technical data to be delivered to the
Government with limited rights.

(ii) Any technical data delivered to the Government with
limited rights must be identified in a contract prior to
the delivery of the technical data to the Government.
This is necessary for the Government to make informed



judgments concerning the life-cycle costs of alternative
means of achieving competitive procurement of items,
components, processes, subparts, or computer software
and to ensure Government protectlon of technlcal data
developed exclusively at private expense.

(iii)The Government may challenge in a timely manner in
accordance with 227.473-4 assertions by the contractor
or subcontractor that the technical data are developed
exclusively at private expense.

(b) Identification of restrictions on Government rights.

(i)The clause at 252.227-7035 requires offerors and
contractors to notify the Government of any restrictions
or potential restrictions on the Government's right to
use or disclose technical data pertaining to an itemn,
component, identifiable subpart, process, or computer
software that are required to be delivered under the
contract. This notice advises the Government of the

contractor's or any subcontractors's intended use of the -

items, components, processes, subparts, and computer
software that are required to be delivered under the
contract and that: (1) have been developed

exclusively at private expense (see 227.472-3(b)); and
(2) embody technology that the contractor or
subcontractor intends to commercialize (see (227.472-

3(a)).

. (c) Certification of Intent to Commercialize or to Use
Items,- Components, Subparts, Processes, or Computer
Software Developed with Government Funds. In accordance
with 227.472-3, the developing contractor or
subcontractor must provide within a reasonable period of
time written certification of its intent to
commercialize . the . technology embodied in items,
components, subparts .thereof, processes, or computer
software that have been developed exclusively with
Government funds. :

(d) Establishing rights in technical data. After
receipt of a contractor's or subcontractor's
notifications and certifications in accordance with (a),
(b), and (c) the contracting officer, when the
requirements of 227.472-2 have been met, should enter
into agreements establishing the respective rights of
. the parties in the technical data pertaining to any
" item, component, identifiable subpart, process, or
computer software so identified. The respective rights
shall be based: on a consideration of the requirements
and standard rlghts as provided in Section 227.472-3 and
on negotiations pursuant to 227.472-2 and 227.473-1 and
shall be documented to the maximum practicable extent in
written agreements made part of the contract. These
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agreements should be established prior to the
contractor's or subcontractor's commitment to use the
item, component, identifiable subpart, process, or
computer software, but must be established no later than
delivery of the technical data or computer software to
the Government. Before agreeing to include any
description of rights in technical data pertaining to
any item, component, process, subpart, or computer
software in the agreement, the contracting officer

should assess the reasonableness of the contractor's or
subcontractor's assertion and in accordance with the:

requirements of 227.472-2 consider the likely impacts of
such assertion on the Government's needs. After such an
evaluation the contracting officer may:

(i) concur with the contractor's assertion and conclude
the agreement;

(ii) if the contracting officer has evidence of
reasonable doubt about the current validity of the
offeror's assertion, submit to the offeror a written
request, which includes documentation of the evidence of
reasonable doubt, to furnish evidence of such the
assertion; or

(iii)if the requirements of 227.472-2 have been met and
the acquisition of technical data or rights to technical
data 1is necessary, enter into negotiations with the
contractor to establish the respective rights of the
parties in the technical data or computer software.

[4) Redundancy of Section 227.473-1(b) (2) (#i)(B). This

Section in the Department's rule indicates that the
contracting officer will not negotiate Government Purpose
License Rights if the technical data are needed for immediate
competition and protection of the contractor's rights would
be "unduly burdensome on the Government."

The application of the first test--needed for immediate
competition--is unclear, since the definition of "immediate"
is not provided in the rule. It is difficult to imagine a
competition that is needed before a contract with the
developing contractor is signed by the respective parties.
Since the procedures under which the developing contractor
would exchange any technical data in which he has a
commercial interest should be specified in a contract in the
early stages of development, the application of the first
test would seem to be a very rare event. This apparently
narrow construction is fortunate, if correct, because any
other interpretation of "immediate" would seem to
unnecessarily discard opportunities for commercial use of
technologies developed under Government contract and, hence,
result in losses of technologically advanced defense products




for the Government.

The contracting officer will also 1lack guidance on the
application of the second test--unduly burdensome, which also
lacks definition in the Department's rule. We would suggest
that the rule include guidance to the contracting officer in
accordance with the acquisition procedures we provide at item
{(1][a]. This will clearly articulate the evaluation process
that the contracting officer should follow in determining
when negotiation is appropriate. Thus, this Section could be

eliminated and a reference to our proposed 227.472-2 provided

in its place.

[5] Clauses and Reporting Requirements. We would also urge
that the Department review and simplify wherever p0551b1e the
reporting requirements in the rule. In accordance with the
Paperwork Reduction Act, information collections in Federal
agency regulations must be necessary, must be the 1least
burdensome means to meet the agency's need, and cannot be
duplicative with any other Federal collection of information.
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Office of the Controller

Grants and Contracts Department
U-151, Room 114

al .

IVERSITY OF 343 Mansfield Road
Storrs, Connecticut 06268

ONNECTICUT (203) 486-4436, 486-4437

May 24, 1988

Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

c/o OASD (PL) (MRS)

Room 3D139, The Pentagon
Washington, D.C. 20301-3062

Ref: DAR Case 87-303

Dear Mr. Lloyd:

The University of Connecticut wishes to submit the following comments with
respect to the interim rule published at 53 FR 10780 under the DFARS Subpart
227.4 - Technical Data, Other Data, Computer Sofitware, and Copyrights and the
clause at 227.252-7013.

Our position with respect +to data rights on federally funded research is
summarized below, followed by our recommended revisions to the interim rule.

UNIVERSITY POSITION

Public Law $6-517, as amended, by giving nonprofit organizations and small
businesses the right to own and commercialize patentable inventions resulting
from federally funded research grants and contracts, has facilitated stronger
research relationships and technology transfer between universities and
industry.

University technology, however, involves not only patentable inventions but
technical data and software. The absence of a federal policy for technical data
and software which parallels - that for patentable inventions is a substantial
disincentive blocking the effective commercialization of many technologies by
U.S. industry.

The University of Connecticut position was presented by COGR representatives

in testimony presented on April 30, 1987, before the House Subcommittee on
Science, Research and Technology. That testimony strongly endorsed Section
1(b) (6) of the April 10, 1987,  Executive Order, - "Facilitating Technology

Transfer" and is included as Attachment 1.

An Equal Opportunity Employer
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Georgia Institute of Technology
Office of Contract Administration
Centennial Research Building

Atlanta, Georgia 30332-0420

(404) 894-

GEORGIA TECH 1885-1985

4
' DESIGNING TOMORROW TODAY
TELEX: 542507 GTRC OCA ATL

FAX: (404) 894-3120

May 30, 1988

Mr. Charles W. Lloyd
Executive Secretary
ODASD(P)DARS

c/o OASD(PL) (MRS)

Room 3D139, The Pentagon
Washington, D.C. 20301-3062

Ref: DAR Case 87-303
Dear Mr. Lloyd:

This letter is submitted in support of the position of the Council on
Governmental Relations in their 11 May 1988 letter on the above referenced matter.
Georgia Tech, as both a major research university in the area of information
technology and developer of computer software which has been successfully
commercialized, urges the implementation of a Federal policy on computer software and
data which parallels that contained in Public Law 96-517. P.L. 96-517 has
facilitated stronger research relationships between research universities and
industry. This benefit should be expanded across the broad spectrum of 1ntellectual
property.

As was pointed out in testimony given on by M.I.T.’s George H. Dummer on 30 April
1987 before the U.S. House of Representatives Committee on Science, Space and
Technology, Subcommittee on Science, Research and Technology, the effective transfer
of university generated technology requires the consideration of different (trade
secret, patent, copyright) intellectual property rights. Technology can no longer be
cleanly categorized as only having one kind of right subsisting within it.

Georgia Tech is one of many universities facing this issue. The technology
developed in university laboratories under Federal sponsorship comprises only the
starting point for technological innovations which are a necessary part of our
maintaining our position in the worldwide scientific community. A progressive,
consistent set of Federal policies in the area of intellectual property ownership and
rights would have a positive effect which would benefit not only universities, but
the nation as well.

We would be pleased to provide additional information at your convenience.

Slncerely
Georgipg~Institute of Technology

By: JoW. Dees, Director
Office of Contract Administration

cc: Milt Goldberg, Executive Director
COGR

An Equal Education and Employment Opportunity Institution A Unit of the University System of Georgia
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Joel W. Marsh
Director

May 31, 1988 Government Issues

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD(P)/DARS

c/o OUSD(A) (M&RS)

Room 3D139

The Pentagon

Washington, DC 20301-3062

Dear Mr. Lloyd:

United Technologies Corporation (UTC) appreciates the opportunity
to comment on the Department of Defense Federal Acquisition
Regulation Supplement; Patents, Data and Copyrights (DAR Case
87-303).

UTC has supported the joint efforts of the Department of Defense
(DoD), Department of Energy, National Aeronautics and Space
Administration, and Office of Management and Budget/Office of
Federal Procurement Policy to develop a regulation that balanced
the interests of government and industry based on the President's
Policy on Science and Technology, the recommendation of the
Packard Commission on Technology, and the will of the Congress as
expressed in Public Laws 99-661 and 100-180. Consequently, we
were surprised that the interim regulation bears so little
resemblance to the proposed approach by the joint agencies.

UTC has also supported the Aerospace Industries Association (AIA)
task force which worked with the Council of Defense and Space
Industries Association (CODSIA) in developing a composite
industry response to this interim regulation. This response
provides specific comments on issues which, if incorporated,
could: improve the interim regulation as currently structured We
wholeheartedly support these recommended improvements and will be
available to further assist ATA/CODSIA in supporting your efforts
to develop a more equitable final regulation. -

Aside from the details provided in the AIA/CODSIA response, we
encourage you to focus your attention on what appears to be an
inherent philosophical difference in what the DAR Council intends
to achieve through the interim regulation and the objectives of
the President's Policy on Science and Technology, the Packard
Commission's recommendation on Technology, and the Congress as
stated in Public Laws 99-661 and 100-180. Although the wording of
the regulation is very complex, it would appear that the DAR
Council has placed the Government's need for unlimited rights in
technical data for competitive reprocurement purposes as the
overall and primary objective of the regulation. Any "balancing"
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of interests of government and industry in technical data appears
to be secondary to that overall objective. The following two
points will illustrate: first, data not included in a contract
listing is automatically defined as "unlimited rights"; and
second, the expansive definition of "required in the performance
of a contract" will involve background manufacturing and design
technology never before considered as developmental work required
under contract. Both will cause forfeiture of valuable property
rights and represent radical departures from past regulatory
requirements. .

In addition, the interim regulation will be unwieldy. The
opportunity provided in the regulation for industry to utilize and
protect privately developed technology,. for example, is
administratively burdensome, will necessitate extensive paperwork,
and will require systems not currently in existence. Moreover,
the approach also appears threatening in today's litigious
environment due to the liberal use of the "notification" and
"certification" requirements.

The concepts of "list or lose" and "development necessary for
performance of a government contract or subcontract"™ are very
broad and do not encourage risk taking on the part of industry to
incorporate new or emerging technologies into DoD products. The
expanded requirements for paperwork development, paperwork
retention, "notification", and "certification" as a part of the
bid/proposal process for new contracts will discourage the
aggressive use of privately developed technology in defense
products. This is especially true when it is recognized that
sustaining a successful claim of "limited rights" will be
expensive, time consuming and treacherous since a successful claim
would be undesirable and inconsistent with the overall objective
of the interim regulation.

UTC believes the regulation needs extensive revision without the
overwhelming bias in favor of unlimited rights in all categories
of data. These revisions could be enhanced through an under-
standing of the types of technical data and the needs of the
government in these data. We believe the issue of rights in
technical data is minimal in connection with providing technical
data for training, operation, maintenance, overhaul, and repair.
We believe that the substance of the technical data issue lies in
the area of competitive reprocurement data. However, the "cast
net" approach of the interim regulation in obtaining technical
data for government needs fails to recognize the broad range in
types of data and industry's willingness and ability to satisfy
much of the government's needs in th;s data. Instead, this
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‘ approach focuses extraordinary emphasis on the government's need
for unlimited rights in competitive reprocurement data. We
believe that the issue could be brought to a more satisfactory
conclusion by a joint government/industry effort with the specific
assignment of satisfying the technical data requirements as
mandated by the Executive Branch and in Publie Laws.

UTC appreciates the opportunity to comment on this interim
regulation. We support any effort that the DAR Council might
undertake to work with industry in developing a final regulation
that reflects an understanding of technical data issues in an
effort to provide a balance between the interests of the parties.
If UTC can be of assistance to the DAR Council in developing the
final regulation, please feel free to call upon us.

Very truly yours,

0 W oy S

Joel W. Marsh /
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UNIVERSITY OF OFFICE OF RESEARCH &

mmR PROJECT ADMINISTRATION
. : 31 May 1988

Mr. Charles W. Lloyd
Executive Secretary
ODASD(P)DARS

c/o0 OASD(PL) (MRS)

Room 3D139, The Pentagon
Washington, DC 20301-3062

Subject: DAR Case 87-303
Dear Mr. Lloyd:

The University of Rochester offers the following comments to the interim
rule published at 53 FR 10780 under the DFARS Subpart 227.4 - Technical Data,
Other Data, Computer Software, and Copyrights. Rochester’s sponsored research
base this year is approximately $110 million and represents research for a broad
range of disciplines including the School of Medicine and Dentistry, College of
Engineering and Applied Science