
To: OSD Public Affairs 

From: Defense Acquisition Regulation Staff 

Attached are public comments received in response to 
publication of a proposed rule for the Part 15 Rewrite, FAR 
Case 95-029. The proposed rule was published in the Federal 
Register on May 14, 1997 (62 FR 26639). Please make these 
comments available to the general public in your reading 
room. 

Questions regarding this project may be directed to 
the case manager, Melissa Rider, at 602-0131. 

Thank you. 



Comment 
Number 

295-029-1 
295-029-2 
295-029-3 

295-029-4 
2 9.5-02 9-5 
295-029-6 

295-029-7 
295-029-8 
295-029-9 

295-029-10 

295-029-11 
295-029-12 
295-029-13 
295-029-14 
295-029-15 

295-029-16 
295-029-17 
295-029-18 
295-029-19 
295-029-20 
295-029-21 

295-029-22 
295~029-23 

295-029-24 
295-029-25 
295-029-26 
295-029-27 
295-029-28 
295-029-29 
295-029-30 
295-029-31 
295-029-32 
295-029-33 
295-029-34 
295-029-35 
295-029-36 

Commentor Matrix 
FAR Case 95-029 

Proposed Rule, May 14, 1997 

Respondent 

SETA 
Department of Energy 

Government Sales Consultants, 
Inc. 

Logic on 
Jennings Wong/Dept of Interior 

D. Holmes/Army Redstone 
Arsenal 
GSA-PP 

GSA/CAK 
Department of Energy 
Dept of the Treasury 

Bureau of Engraving and 
Printing 

Solloway and Associates 
Denise.Nolet 

GAO 
Dept of the Treasury 

US Nuclear Regulatory 
Comission 

John Battan/Jaycor 
Joe Ely/ Navy 

HHS 
SBA 
SAF 

DCAA/Parametric Cost 
Estimating 

Riskin, CPCM 
IRS 

Sequent 
NASA 

USAID 
DoDEA 

Federal Bar Association 
DoD/Navy 

DoD/IG 
HHGFAA 

DoD/Army 
Daniel Damanaskis 

D. Dennis 
CCIA 
AGC 

Date 

May 22, 1997 
May 27, 1997 
May 28, 1997 

May 19' 1997 
May 2 9' 1997· 
May 23, 1997 

June 17, 1997 
June 20, 1997 
June 20, 1997 
June 19' 1997 

June 19' 1997 
June 26, 1997 
June 26, 1997 
July 1, 1997 
July 3, 1997 

July 8, 1997 
July 2, 1997 
July 10, 1997 
July 11, 1997 
July 11, 1997 
July 11, 1997 

No date 
July 11, 1997 
July 11, 1997 
July 11, 1997 
July 10, 1997 
July 09, 1997 
July 11, 1997 
July 10' 1997 
July 14, 1997 
July 14, 1997 
July 14, 1997 
July 14, 1997 
July 14, 1997 
July 14, 1997 
July 14, 1997 



295-029-37 GSA/OIG July 14, 1997 
295-029-38 EPA July 11, 1997 
295-029-39 Newport News Shipbuilding July 14, 1997 
295-029-40 DLA July 14, 1997 
295-029-41 MCR July 14, 1997 
295-029-42 CODSIA July 14, 1997 
295-029-43 Multi Association of Small July 14, 1997 

Business Task Force 
295-029-44 Linda H. Smith July 14, 1997 
295-029-45 DoD/AR July 15, 1997 
295-029-46 DISA July 14, 1997 
295-029-47 Northrup Grumman July 14, 1997 
295-029-48 EDS . July 14, 1997 
295-029-49 NASBP July 14, 1997 
295-029-50 Dept of Transportation July 14, 1997 
295-029-51 Small Business Roundtable July 14, 1997 
295-029-52 Alliant Tech Systems July 14, 1997 
295-029-53 Chamber of Commerce July 14, 1997 
295-029-54 ABA July 14, 1997 
295-029-55 DoD/Army July 10, 1997 
295-029-56 Thomas L. Riddle July 10, 1997 
295-029-57 Christopher Beck/ Navy July 8, 1997 
295-029-58 DLA (MMPPP) July 14, 1997 
295-029-59 Commander, Naval Air Systems July 15, 1997 

Command 
295-029-60 OMB July 11, 1997 
295-029-61 Defense Personnel Support July 15, 1997 

Center 
295-029-62 DLA July 11, 1997 
295-029-63 NASA July 11, 1997 
295-.029-64 DoD/Navy July 14, 1997 
295-029-65 SBA July 16, 1997 
295-029-66 Army TACOM July 15, 1997 
295-029-67 American Consulting Engineers July 14, 1997 

Council 
295-029-68 DDP July 14, 1997 
295-029-69 Nathan Tash July 17, 1997 

"295-029-70 Dept of Commerce July 17, 1997 
295-029-71 NAMC July 17, 1997 
295-029-72 Small Business Legislative July 14, 1997 

Council 
295-029-73 ASA, Inc. July 14, 1997 
295-029-74 Dept of State July 14, 1997 
295-029-75 DCAA July 21, 1997 
295-029-76 Air Force/ 11th Wing July 16, 1997 
295-029-77 Veterans Affairs July 16, 1997 
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U.S. GENERAL SERVICES ADMINlSTRATION 
Office of Government wide Policy 

JJl.. I 4 1997 

MEMORANDUM 

FROM: 

SUBJECT: 

FOR CAPTAIN D.S. PARRY, SC, USN 
DIRECTOR 
DEFENSE ACQUISITION.REGULA(jf;;TS COUNCIL 

C.( SHARON A. KISE Q . 
cr FAR SECRETARIAT )~-~ · 

FAR Case 95-029, ar 15 Rewrite Contracting 
by Negotiation omp itive Range 
Determinations 

Attached are comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date is July 14, 1997. 

Response 
Number 

95-029-1 

95-029-2 

95-029-3 

95-029-4 

95-029-5 

95-029-6 

95-029-7 

95-029-8 

95-029-9 

95-029-10 

95-029-11 

Date Received Comment Date Commenter 

05/22/97 05/22/97 SETA 

05/27/97 05/27/97 DOE 

05/28/97 05/28/97 Government 
Sales 
Consultants, 
Inc. 

05/28/97 05/19/97 LOGICON 

05/29/97 05/29/97 POI 

06/09/97 05/23/97 Departme.nt of 
Army (AMSMI-AC) 

06/17/97 06/17/97 Jerry Zaffos 

06/20/97 06/20/97 Barbara Williams 

06/24/97 06/20/97 DOE - Ed Lovett 

06/24/97 06/19/97 Department of 
Treasury 

06/24/97 06/19/97 Solloway & 
Associates 

18th and F Streets, Nw, Washington, DC 20405 

~ 
Federal Recycling Program ~, Printed on Recycled PIIP• 



Res:gonse Date Receive~ Comment Date Commenter 
Number 

95-029-12 06/26/97 06/21/97 Denise Nolet 

95-029-13 06/30/97 06/26/97 GAO 

95-029-14 07/07/97 07/01/97 Department of 
Treasury 
Robert A. Welch 

95-029-15 07/08/97 07/03/97 Mary Lynn Scott 

95-029-16 07/08/.97 07/08/97 John Battan 

95-029-17 07/10/97 07/02/97 Joe Ely 

95-029-18 07/11/97 07/10/97 HHS 

95-029-19 07/11/97 07/11/97 SBA 

95-029-20 07/11/97 07/11/97 DOD/Air Force 

95-029-21 07/11/97 07/09/97 Parametric Cost 
Estimating 

95-029-22 07/11/978 No Date Albert Riskin, 
CPCM 

95-029-23 07/11/97 07/11/97 IRS 

95-029-24 07/14/97 07/11/97 Sequent 

95-029-25 07/14/97 07/10/97 NASA 

95-029-26 . 07/14/97 07/09/97 USAID 

95-029-27 07/14/97 07/14/97 DoDEA 

95-029-28 07/14/97 07/11/97 Federal Bar 
Association 

95-029-29 . 07/14/97 07/10/97 DoD/Navy 

95-029-30 07/14/97 07/14/97 DoD/IG 

95-029-31 07/14/97 07/14/97 HHGFAA 

95-029-32 07/14/97 07/14/97 DoD/Army 

95-029-33 07/14/97 07/14/97 Daniel 
·Damanskis 



Res);2onse Date Receiveg Comment Date ~ommente~ 
Number 

95-029-34 07/14/97 07/14/97 D. Dennis 

95-029-35 07/14/97 07/14/97 CCIA 

95-029-36 07/14/97 07/14/97 AGC 

95-029-37 . 07/14/97 07/14/97 GSA/OIG 

95-029-38 07/14/97 07/11/97 EPA 

95-029-39 07/14/97 07/14/97 Newport News 
Shipbuilding 

95-029.-40 07/14/97 07/14/97 DLA 

95-029-41 07/14/97 07/14/97 MCR 

Attachments 



U.S. GENERAL SERVICES ADMINISTRATION 
Office of Governmentwide Policy 

JUL I 5 1997 

MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN 
DIRECTOR 

FROM: 

SUBJECT: 

DEFENSE ACQUISITION REGULATIONS COUNCIL 

~~~ T- PAR SECRETARIAT 

FAR Case 95-029, Part 15 Rewrite Contracti~g 
by Negotiation Competitive Range 
Determinations 

Attached are comments received on the subject FAR case 
published at 62 FR 26640; ·May 14, 1997. The comment closing 
date is July 14, 1997. 

Response 
Number 

95-029-42 

95-029-43 

95-029-44 

95-029-45 

95-029-46 

95-029-47 

95-029-48 

95-029-49 

95-029-50 

95-029-51 

95-029-52 

Date Received Comment Date Commenter 

07/14/97 07/14/97 CODSIA 

07/14/97 07/14/97 Multi 
Association of 
Small Business 
Task Force 

07/15/97 07/14/97 Linda H. Smith 

07/15/97 07/14/97 DoD 

07/15/97 07/14/97 Defense 

07/15/97 07/14/97 

07/15/97 07/14/97 

07/15/97 07/14/97. 

07/15/97 07/14/97 

07/15/97 07/14/97 

07/15/97 07/14/97 

Information 
Systems Agency 

Northrop. 
Grumman 

EDS 

NASBP 

Department of 
Transportat~on 

Small Business 
Round Table 

Alliant Tech 
Systems 

18th and F Streets, Nw, Washington, DC 20405 

ft! . 
Fed•al Rqcling Program '-' Printed on Recycled P~ 



ResRonse Date Received Comment Date Conunenter 
Number 

95-029-53 07/15/97 07/14/97 U.S.Chamber of 
Commerce 

95-029-54 07/15/97 07/14/97 ABA 

95-029-55 07/15/97 07/10/97 DoD/Army 

95-029-56 07/15/97 07/10/97 Thomas L. Riddle 

95-029-57 07/15/97 07/08/97 Christopher H. 
Beck/ Navy 

95-029-58 07/15/97 07/14/97 DLA (MMPPP) 

Attachments 
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05/2211997 11:53 7638218~30 SETA CORPORATION PAGE 82 / -~t£1A 

6862 Elm street f -- r·-- Mc::Lean, VA 22101-3833 

-- ·+·- ---- /._. .. ---· 

Re: FAR Case 95-029 

Dear Sirs: 

22 May 1997 

Telephone: ( 703) 821-8178 
Focsimlle! (703) 82, ·8274 

Ranvlr K. Trahan 
President 

We 21re a small disadvantaged businest with about $40 million in revenue and over 4SO 
staff members that provide fu11 life cycle information technology services to Fed~e:ral 
government agencies. 

Th~ majority of our work program bas been won in FAR-based competitions so we are 
familiar with the process. We believe it would reduce uMecessary bid and proposal costs of 
small businesses like us if you retain only offerors with the greatest likelihood of award in the 
competitive range:. Our feeling is that number is generally two or three. Such a move would 
also force offerors to put in their .xerv best technical and cost bids initially and thus reduce the 
burden of reevaluation in the BAFO stage. 

. We believe that !1! of the policy shifts in the proposed rule listed under Section C, 
Sunvna.ry of Changes, are well though( out improvements and we strongly support them. 

On a somewha( related matter. we suppon the idea of" separate small business awards in 
all unrestricted m\llti-award ID/IQ competitions with use of multiple: SIC codes to permit 
different sizes of small businesses to compete (SIC code 7379, 4813, 8731, etc.). The 
requirements for sma11 busincs contracting participation as subcontractors for large primes is 
rarc:ly implemented or enforced and is therefore ineffective. 

If you ha.ve any questions, please feel. free to contact me at (703) 821·8178. 

Sincerely. 

SET A Corporation 

Ranvir K. Trchan 

cc: Dr. S. Kelman 

MAY 22 1997 



Department of Energy 
Washington, DC 20585 

May 27, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 

Subject: FAR ~ase 95-029, Group A 

...... UAA'-

The Department .of Energy tDOE) strongiy supports paragraph 
15.406(c) of the proposed rule that would permit the 
contracting officer, after evaluation of all proposals, to 
establish the competitive range comprised of those proposals 
most highly rated, and to further reduce the range for purposes 
of efficiency. DOE has long believed that small competitive 
ranges strengthen the source selection process. Both the 
Government and industry save time and money when the Government 
determines and eliminates proposals that are no longer 
competitive as early as possible in the source selection 
process. We believe that the concern of indust·ry, particularly 
the small business community, that smaller competitive ranges 
would prerr~turely eliminate otherwise· winning proposals, is 
unfounded. 

We examined our recent competitive awards to determine if award 
was made to other than one of the top three fir.ms in order to 
determine if any competitor would.be harmed by small 
competitive ranges. First we sampled our most recently awarded 
competitive negotiated contracts valued at over $5 million. Of 
those 43 contracts, none were awarded to other than one of the 
top three ranked competitors going into the competition range. 
Second, we sampled our competitive negotiated contracts, both 
set-aside and unrestrict~d, O"' .. "'er ·$100, 000 at"arded .to sr.1all 
businesses during FY 1996 and the first .quarter of FY 1997. Of 
the 49 contracts sampled, none were awarded to a contractor who 
was not among the top three competitors going into the 
competitive range. 
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Based on this data, we believe that s~all competitive ranges 
would not prematurely eliminate otherwise successful proposals 
from the competition. Giving contracting officers the 
flexibility to reduce compefitive ranges to the most highly 
rated would result in more timely and cost-efficient source 
selections. · 

Sincerely, 

e D. Mournighan, Director 
Off±~e of Management Systems 

· (Competition Advocate> 

lm014 
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Govenzme1zt Sales Co1zsultants, Inc . 
1144C Wa.Jker Road, Grut Fans, Virginia22066 

703-759-7216•Fax '703-759-1388 l 

800-571-3973 

May28, 1997 

G~ncral Scl"\-ices Administrt\Hon 
FAR Secretari~t (VRS) 
1800 F Street, NW 
W .1shillgton, DC 20405 

I f1avc reviewed L~c mos·t r~ccnt draft of the FAR and have the following commc11ts on P.-.rt 15 
and related portions. 

1. The FAR at 7.4 is puny with .regard to the evaluation of life cycle cost. Whil~ tl1is issue 

is larger than FAR 15, som.ething ne~ds to be done in 1oth part:s to britlg this iJ.l.~cl~"luclt~ 
guidance into line with current law, c~e law an.d pril.Ctice. 

. . 

2. FAR 8.4 dc.Js with ~he process of buying fron1 a GSA. ~chcdule. lt is inadeq\.latc in that 
the market place.has dra.stica.lly.cha.ngeJ a·tui it is now possible in sevcr~l categorit:s - .:LnJ 

especially i11 IT product~- to have the s~m~: product on five or fifty GSA se!hedules. Y crt, 
8.4 says the buyer need only compate the price of three scl1edules ... !"his is co11trary to the 
Kon1atsu Dresser case of GAO in 1992 and often le.1ds to comparing ·t:he price of three 
Fo.rds or Chevys, which is hardly the intent and c~rlainly not competition. 

Even worse is RFQs from FAR 15 are being used to establish BPAs (FAR 13.2 small purchases) 
'2.. for schedule orders in excess of $100 1uillion. This is hatdly the intent of the currc11t FAI~ and 
.,) i!:l cor..rl~~t!y bei11~ a,.l,used. DIS.A ha~ ts:sued tht:,c with AS little as three days, and iu one case 

three hours, respo1uc time. Son1ething ueeds to h~ fixed in PA~ 8, 13 and 15 to fi."< this abuse. 

The rewrite of FAR 15 allows Ullfettered abuse of the process by poorly tr&W.ed COs or bi~ed 

1 
COs. h will fa.vor well known b.canJ name~, l'o.ise price1 and £avor the vendors who sell siz%le 
raih.er than Grade A meat who hilve the sales force to in£luenc:e a wide variety of ~gencies 
simulta~eously, regardless of the side hy side comparis::,n merits and prices of cotnpei:itive 
products. 

5 
The intent to cliniiilate BAFOs completely fcne;~ts the reason we, ·at GSA in 1972, s·toppcd 

~lowing la:~e bids. Fraud, ladie:~ and gct'ltlemen! All~g late. bid~ is an "pe11 invitation to 
fraud. lf that is not obvious ~ to how, il1vii:c me dowu for a couple of hour.s to eJ<plain wha·~ we 
so painfully learned whe11 I was a GSA employee for five yean;. 

. raJ oos 

P-m:ail- ~sci@aol.com 
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FAR STAFF ......... DARe 

- Perhaps the worst problem I sec, so far, is the complete elimination o{ the old FAR 15.402(b), . 

preventing a. vendor being gi~en advance knowledge of government requireznents. Did I miss this 

/A in the new FAR or did you forget ·to put it in? Is advance Lnowlcdge now okay beCallSe it is 
'e com1non in ·the comn1erdal world? Or is this merely an error you will shortly correct? 

Now, don'-t get m~ wrong, I love procurement reform. The changes are often so ill tlJviseJ, the 

governnlent so confused and poorly lrained and the ve11dors searching for nssist~nc~, thal our 
business is curren·tly bo"ming beHer than post CICA. These changetS \vlll further c'luse our 
business to expand. We arc veey busy.· 

But I su.bn1it that these ch~ng~::s will injuce 90°/u of the vendor comrnunity, t:nrich 'l f~w Hruts, 

ca.use prices to rise 11nJ ·tend to Jlow agencies to s"tand~rJi~e on Wt:lJ kr10W11 branrls, wi·thout Joing 
a prCJp~r co1n.petitio&1 to arri,·e at tha.t point. 

7 Finally, we dcsper<l.tely need a section to provide buyers guidatlcc on choice amo11g a plethora of 
previously awarded GWACs, schedules, ID!Qs, etc. FAI~ 17.207 is si!nply llot ade'i\tate today. 

Sincerely, 

--1~1~ 
1·erry Miller 
President 

TM/t1 
Enclosure 

fl1 008 
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FAR PART 15 REWRITE 
A.K.A 

AGENCY DISCRETION AT ITS WORST 

Presented hy: 

TI-IOJ.fAS K. DAVID 

Mct.lahon, David & Brody 
Attontey.s At Law 

8221 Old Cotirtl1ouse Roatl 
S\lite 107 

Vienna, \'A 22182 

(703) 903-0334 
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STATUS OF RE-,VRffE 

FAR COUNCIL ·rASKED GOVERN}t~ENT AND INDUSTRY COf\·tMITIEE IN jANU1\RY 1996 ·ro RE-WRITE 
FAR 15. 

FIRST PHASE (SOURCE SELECTION AND EVALUATION) RELEASED FOR COMt.-tENT IN SEPTE~tBER 
1996. 

COMMENTS WERE NUMEROUS AND 1-HGl·ILY CRITICAL 

HIGHLIGHTS/LOWLIGHTS INCLUDE: 

• 
• 
• 
it 

• 
• 

DISCRETIONARY COlvlPETlTIVE RANGE DETERMINA11 IONS 
FEWER DISCUSSIONS WITH OFFERORS 
MORE COMMUNICATIONS WITH OFFERORS 
BAFOS ARE ALMOST EXTINCT (RE\'ISIONS INSTEAD) 
ALLOWS LATE PROPOSALS 
AND ~1UCI-I, MUCI-I MORE! 

SECOND PHASE TO COVER PRICING SECTIONS.-(15.7, 15.8AND 15.9) 

• SCHEDlJLED FOR RELEASE IN 1997 
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I . 
I . 

.. ~ COMPETITIVE RANGE DETER~-IINATIONS- 15.406 
~lORE DJSCREllON FOR l'I-IE GOVERN~·tENT 

A. AGENCY ALLOWED TO RES~fRICT COMPETITIVE RANGE IN AD\! ANCE OF RFP ISSUANCE! NO PRE 
RFP RESTRICTIONS. 

I. RESTRICTIONS DUE TO .. RESOURCES AVAILABLE" TO AGENCY AND "EFFICIENCY". 

II. DOES NOT COMPLY WITI-1 FARA WI-IICH REQUIRES ''GREATEST NUf\·lBER• OF OFFERORS 
·ro BE INCLUDED IN COMPETITIVE RI\NGE. 

III. DOES NOT COMPLY Wll .. l! CICA REQUIRE~1ENT TO ''MAXIMIZE CO.tv1PET1l.ION" 

B. AGENCY ALLOWED TO Ll.tvtrr FIELD TO PROPOSALS WlTl-I.MOST HIGHLY RATED•' OF AWARD 

I. FARI\ MANDATES "GREATEST NU"1BER'' THAT ARE •RATED ~10ST HIGHLY• 

II. PRE-A WARD DEBRIEF FOR OFFERORS NOT IN COMPETITIVE RANGE (NOT REQUIRED AND 
INFORMATION IS LIMITED!) 
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CO~·~lUNICJ\.'"fiON ARE "IN" 
DISCUSSIONS ARE "OUT' 

A. COMfvtUNICATIONS WITH OFFERORS ENCOUIQ\GED 

I. HELPS GOVEKNMEN~rs ABfLITY TO A\\?ARD ON INITIAL Pl~OPOSALS (fO ENI-fANCE 
00\'ERNbtENT UNDERSTANDING) 

II. OFFEROR A.LLOWED TO RESOLVE MJ1BIGUITIES OR OTHER 'CONCERNS" 
15.406 (<~)(3) 
Extra cre~it - can negotiate excess pcrfor1nance up or down 
Does not ltave to he in writing 

B. LEGAL CI-IALLENGES AWAIT 

I. AGENCY ALLOWED ''fO CI-IOOSE OFFERORS WI-IO WILL BE ALLOWED TO 
COMMUNICATE 

II. C0~1MUNICATIONS DON'T NEED TO BE JN WRITING (WI-IERE'S Tl-IE PROOF?) 

Ill. PAST PERFORMANCE DISCUSSED ONLY IF PREVIOUS OPPORl"UNITY TO DISCl1SS 
INFORMATION ltad not BEEN PROVIDED TO OFFEROR. 
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BYE-B'\1j B1-\FOS 
15.409. 

A. "SELECT• OFFERORS ARE ALLOWED TO ~·lAKE "l~EVISIONS" TO THEIR Pl~OPOSALS 

I. "REVISION" DEFINED AS 1-\ "CHANGE TO PROPOSAL AS A RESULT OF DISCLTSSIONS" 

II. ALL COMPETITIVE RANGE OFFERORS WILL BE ALLOWED TO ~tAKE ~1ULTIPLE 
REVISIONS 

B. NO LIMIT ON THE NUMBER OF "J~EVISIONS• ALLOWED 

C. WILL BE A CO~tMON CUT -OFF DATE 

D. AUCTIONING AND TECHNICALLY LEVELING A\\7AIT 

E. OPPORTUNI1i' FOR FAVORITISM 
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A FEW l'-lORE GRE1\l" IDEAS 

A. LATE PROPOSALS ARE ALLOWED IF "IN BEST INTE-RESTS OF GOVERN~1ENT'' 

I. ~1A Y BE APPLiED TO SELECT OFFERORS 

B. DATE OF AWARD NOT RELEASED TO UNSUCCESSFUL OFFERORS 

I. COULD PREJUDICE SUBSEQUENT PROTEST 

C. GOVERNMEN·r COST ES'fiMATHS I~ELEASABJ..E rro EVERYONE!) 

D. PAST PERFORMANCE ADVERSE INFORMATION CAN REBUT AND REBU1TAJ.. WILL BE CONSIJ)ERED 
BY GOVERNMENT 

I. ~·lUST DEFINE NEUTRAL INFORMATION- NO EFFECT ON RATING BUT COULD AFFECT 
YOUR RAN KINO. 

E. ORAL PROPOSALS ENCOURAGED (l::lNJ\LLY A GOOD IDEA!) 15.103 .. BUT OPEN TO ABUSE 
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Co~Uer~ne~ 
or tbe United States 

W~n. D.C. 20548 

Decision 

TO 

Matter cf: Komatsu D~esser Co~pany 

Jfila: B-246121 

Data: February 19, 1992 

95010583 P.02 

Matthew s. Sirnchak, Esq., Ropes & Gray, for the protester. 
William A. Roberts, !II, Esq., Howrey & Simon, for 
Caterpillar, Inc., and Gerald J. Cardon, for Melroe Company, 
interested parties. · . 
Stuart Young, Esq., General Services Administration, for the 
agency. 
Scott H. Riback, Esq., and John M. Melody, Esq_, Offiee of 
the General Counsel, GAO, particfpated in preparation of the 
decision. 

DIGEST 

l. Protest aqainst terms of "open season" amendment to 
earlier General Services Administration solicitation for 
multiple award, Fed~ral Supply Schedule con~ract is timely 
where filed prior to the time set for receipt of initial 
proposals under the amendmen~; as the amendment includes new 
requiremenes and solicits offers f~om all interested firms, 
it is tantamount to new solicitation for purposes of 
protesting its terms. 

"'-.._.., .· 

., 2. "Requote a:-ranqementsu clause in Federal Supply Schedule 

. (FSS) solicitation is inconsistent with Competition in 

l Contract..ing Act requirement for full and open competition, 

* 
and thus is improper, since it p=ovides for limited 
competition exclusively among FSS vendors for supplies in 

· excess of maximum order limitations instead of perrnitti~~ 
~all interested firms to compete. 

3. Protest of a9ency's determination as to appropriate 
federal supply classification (FSC) for certain items is 
denied where record shows that agency's classification is 
reasonable; fact that items could also be classified under 
other FSCs is not, in itself, sufficient basis to dis~urb 
agenc~ determination. 

DECJ:SION 

Komatsu Dresser Company protests the terms of reques~ for 
proposals (RFP> No. FCAS-53-3810-1-N-10-8-91, issued by ehe 
General Services Administration (GSA) to allow an open 
season for adding vendors to its multiple award tederal· 
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Supply Schedule <FSS) for road clearing and cleaning 
equipment. Komatsu argues that (l) the solicitation's 
requote provisions improperly preclude full and o~en 
competi~ion; and (2) GSA improperly has expand~d the types 
of equipment vendors may offer under one of che 
solicitation's special item nurnbers {S!N) anc imp~operly 
raised the maximum order limitations (MOL) applicable to 
this SIN. 

We sustain the protest in part and deny it in part. 

The .solicitation, issued September 3, 1991, is an amendment 
to the basic FSS solicitation, RFf No. FCAS-S3-3610-N-4-l0-
90, issued in March 1990. The basic RFP was issued to 
obtain vendors for a variety of street cleaning and elea:in; 
equipment under the FSS, and contemplated the award of 
multiple contracts for similar equipmen~. Offerors were 
required to submit firm, fixed unit prices for an ind~finitg 
quantity of eaeh line item for a 5-year period from 1990 to 
1995. The current RFP contemplates the award of similar 
contracts to additional vendors tor ~he remainder of the 
ori9inal 5-year period. Initial offers under the open 
season amendment we:e due on October a. 
Both the basic solicitation and the open season amendment 
contain three provisions that are the su~jeet of Koma~su's 
protest. First, the solicitations contain MOLs limiting the 
dollar value of orders placed unde= ~he contracts; any given 
order under ~he contract cannot exceed $150,000, and the 
value of supplies ordered under the various SINs 1 canno~ 
exeeed SSO,OOO, S75,000 or $100,000, the applicable MOL 
increasinq as offered discounts increase. CTo determine the 
MOL tor each SIN, the agency negotiates separately with each 
vendor, setting the MOL hiqher in return for the vendors' 
offerinq of relatively higher per-unit price discounts.) 

Second, 't.he solieitations contain a "requote arranqements" 
cla~se providing that only vendors included on the FSS may 
compete for user aqency requirements that exceed the lar9est 
MOL available from any vendor. Onder the requote 
arran9emen~s elause, vendors are required to quote unit 
prices which are at least as advantaqeous as the unit prices 
available under the schedule and may offer additional 
diseounts fo·r purposes of the requote. Additionally, 
vendors may only offe~ the exact products originally 
contracted !or under the SIN and may net substitute 

1The solici~ation coneains a toeal of ll SINs, each one 
representinq a discrete grouping o: equipment. For example, 
S!N No. 271-102 is for vehicular mounting winches and SIN 
No. 271-103 is for rider-operated s~reet and parkinq area 
sweepers. 
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alternate products. After conducting a requote cornpetitio~, 
the user. a9ency a~ards a delivery order to the successful 
vendor under that vendor's FSS contract. 

Finally, the solicitations define SIN No. 271-109, for road 
clearing and cleaninq equipment, as including "scarifiers; 
beach cleaners; backhoes; f~ont-end loaders; excavators; 
tractor, wheeled (20 horsepower or greacer); industrial 
trailers for construction equip:nent; etc.'' 

TIMELINESS 

As a preliminary matter, GSA argues that the protest is 
untimely because all of the provisions Komatsu challenges 
Yere included in the 1990 basic solicitation. Accordin9 ~o 
GSA, Komatsu was required to protes~ prior to the closing 
date for the receipt of proposals under ~he basic 
solicitation, and its protest filed p=ior to the closinq 
date for the-current solicitation is untimely. 
Alternatively, GSA argues thac since the provisions ~ere 
included in 25 contract.awards under the basic solicitation, 
~omatsu should have dili~ently pursued the information 
contained in those contracts in order to object to those 
terms in a reasonably prompt manner. 

We disagree with GSA. The open season amendment was issued, 
GSA explains, "to allo~ new offerors the opportunity to 
obtain contracts under the existinQ schedule," so that 
"participation under the schedule remains open to all 
responsible sources." Given this purpose, we view the 
amendment as tantamount to a FSS solicitation for new 
offerors. Just as a potential offeror on any current 
solicitation is not precluded from pro~esting its te=rns 
prior to ~he initial closinq merely because the same 
objectionable terms appeared in prior solicitations or 
contracts, we do not think that offercrs invited to compe~e 
under ehe amendment here are precluded from challenging the 
terms of the amen~~ent prior to the deadline fo~ submission 
of offers under the amendment. In other words, we see no 
reason why ehe ~erms of 'the amen~~ent, which establish che 
contract terms to which these new offerors will be bound, 
should not be subject to protest under the same rules 
applicable to any other solicitation terms. 

The applicable rule under our Bid Protest Regulations 
provides that protests based upon alleged improprieties 
apparent on the face of a solicitation must be filed no 
later than the time set for receipt of proposals. 4 c.r.R. 
§ 21.2Ca) (1), as amended by 56 Fed. Reg. 3759 (l99l). 
Because Komatsu' s··protest of t.he t.erms of the amendment was 
received prior to the deadline !or receipt of offers it is 
tirnely. See Syva Co.--~econ., B-218359.2, May ·e, l9S5, 85-1 
CPO ! 503 (protest aqainst te~rns of amen~~ent issued unde~ 

3 .B-245121 
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earlier.RFP timely because amendment eftectively ealled fc= 
supplies or services to satisfy ~e~ age~cy requirements) . 

REQUOTE 

Komatsu argues that the requote ar~anqe~ents clause 
impermissibly limits the field of competitors in 
acquisitions exceeding the MOL to :ss vendors. Accordinq tc 
l<ornatsu, requirements in excess of the MOL should be ope:n t.o 
competition by any interested firms, including ehose such as 
Romatsu that do not participate in the multiple award 
·schedule (MAS> program. The protester arques that GSA's 
attempt to limit the competition by means of the requote 
clause violates the Competition in Contracting Act of 1984 
CCICA), under which all responsible sources 9enerally must 
be afforded an opportunity to submit competitive bids or 
proposals. 41 u.s.c. § 403(6) (1988>. 

GSA maintains tha~ the requote arrangements clause is 
consistent with CICA, notin9 that CICA, 41 u.s_c_ 
§ 259 (b) C3>, s~eeific:ally states that. the MAS proqrarn 
satisfies the Act's requirements for full and open· 
competition, provided that (l) all responsible sources have 
been afforded an opportunity to compete, and (2) the 

'1W U601 

- contraets or delivery orders placed under the MAS result in 
the lowest overall cost alternative fo~ the ;overnment. GSA 
asserts that the first proviso is met by the requote 
provision since all responsible so~:ces a=e permitted to 
compete to become rss vendors du~ing either the basic 
solicitat~on or open seasons such as the one here, and thus 
can compete on requotes. GSA asser:s ~hat the requote 
process also will r~sult in the lowest overall cost to the 
government, satisfying the second p=oviso, because offers 
muse be at or below the vendors' lowest rss prices, and 
orders may only be placed if more than one FSS contractor 
can be e~pected to compete for the requirement. 

We do not agree that the requot~ p:ovisions satisfy the 
requirements of CICA relating to the MAS program. The MAS 
proqram authority under CICA was intended to enable user 
agencies to acquire small quantities of commercially 
available goods and services with minimal administra~ive 
burdens. ~ H.R. Con.f .. Rep. No 861, 9Bth Cone;. 2d Sess. 
423, reorinted in 1984 U.S. Code Conq. Admin. News 2111. As 
we have not@d in the past, the purpose of placin; an MOL 
clause in an FS$ contract is to enable the government to 
~~plore the possibilities of securinq lower prices fo= 

·larger quantities exceeding the MOL. Kavouras, lnc., 
B-220058.2, 3-2200.58.3, Feb. 11, 1986, 86-1 C?D !i 148. 
Consistent with this purpose, the gove:~~en~ may net place 
an order, and an FSS vendor may not accapt one, ~here it 

s-24el21 
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exceeds the MOL stated in the contract. Id.; Fede=al 
Property Management Re9ulations <FPMR), 41 C.F.R. S 101-
26.401-4 (c) (1) (1990). It follows that an FSS solicitation 
represents a competition for quant.icies up to t.he advertised 
MOL, not quantities in excess of the MOL. 

Under the requote provisions in issue, award can be made to 
a FSS vendor for quantities in excess of the MOL despite the 
fact that the competititin ~as not ccinducte~ on the basis of 
those larger quantities. As a result, requote co~petitions 
under these provisions would satisfy neither of the CICA 
provisos cited above. First, competition amonq firms--such 
as Xomacsu--that did not desire to corncete for a FSS 
contract ~ould be precluded, so there would be an absence of 
full and open competition for the requirements. Second, 
a~ards under the requote procedures would not necessarily 
result in the lowest cost ~o the government; requotes would 
only assure ~he lowest cost available from schedule vendors. 

GSA maintains that it is necessary to require firms to 
compete for MOL quantities as FSS vendors as a condition to 
being eligible to compete for larger orders in excess of the 
MOL to assure that there will be adequate competition for 
the MOL quantities. Absent such a "package approach,'' GSA 
asserts, contractors would compete only for the larger 
orders. 

A packa9e approach coupling large quantity, hiqh dollar 
value requirements with small quantity, low dollar value 
requirements may be used where the agency's needs and the 
requirement's ·procurement history made it less desirable to 
acquire the two quantities separately. For example, in~ 
Corp., -6i Cornp. Gen. 531 (1988), 88-2 .CPO i iS,· we found the 
agency's use of a package appr6ach unobjectionable because 
(l)' the two combined items--intravenous solutions and 
intravenous ad~inistration sets--had to be compatible ~~c 
therefo~e had to be acquired from a si~qle manufacturer; and 
(2) the agency demonstrated that significant savin;s would 
result. 

GSA has not demonstrated that a pack~qe approach is 
warranted here. w~ile it may well be that a requote 
procedure would be appropriate where it is necessary to 
secure sources to meet the aqency's needs, there has been no 
showin9 tha~ this is ~he case. GSA has furnished nothinq 
evidencing a lack of competition for MOL quantities in the 
past, and there is nothinq else in the :ecord that supports 
such a conclusio~~ Komatsu·states that it does not desire 
to compete for the MOL quan~ities--indeed, this is the 
reason for its protest--but one firill'S business decisior. is 
not sufficient to establish a lack of ade~~ate competition. 
As GSA has noted, some 25 vendo•s cur=ently hole ~~s 
contracts under this FSC g=oup o~ com~odi~ies. 

Ill 024 
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GSA maintains tha~ ~he requote procedure is beneficial to 
the government, and thus should be perm~tted, beca~se t~e 
commerciality of the products available under the MAS 
ensures that products acquired under a :equote competition 
will have a broader functional application than p=oducts 
acquired under a sepa~ate solicitation with its own narrow 
specifications. According to GSA, bu:er agencies that 
acquire p~oducts under the MAS will have available che 
contractor's entire line of accessories and attachments for 
the product and will thereby be able to broaden the utility 
of the item purchased. GSA also maintains tha~ the conduct 
of a requote acquisition further benefits the government 
because of the savinqs of administrative costs tha~ would be 
incurred in conducting a separate acquisition. 

GSA's arquments are. unpersuasive. There is no statutory or 
regulatory basis for ignorinq CICA's competition and. low 
price requirements for the MAS proqrarn--which we have fou~d 
are not satisfied by the requote procedures--based upon a 
general allegation that this will f~cilitate obtaining 
equipment with desirable features. A~encies may not justify 
avoidin9 competition requirements with unsupported 
assertions that administrative savin9s may result. See 
Richard M~ Milburn Hiah School, B-244933, Nov. 27,· 1991, 
91-2 CPO ~ 496; 53 Comp. Gen. 209 (1973>. As a practical 
matter, it is unclear why GSA could not obtain the 
co~~erciality and flexibility of use it desires by 
fashio~ing a specification that requires a commercial 
p=oduct (indeed, FAR pare ll imposes an obliqation on 
agencies to acquire commercial products whenever such 
products will adequately fulfill ~he agency's needs), or 
otherwise describes the equipment in a manner similar to 
that in the FSS. 

We conclude that the requote provisions in the RFP do not 
satisfy the CICA competition requirements and therefo=e 
sustain this asp~ct of the protest. 

AMENDMENT OF SIN 211-109 

Komatsu argues that GSA has imp=ope:ly amended one of the 
SINs in t:he solicitat.ion that describes the t7r--pe of 
equipment that may be offered. The solici~a~ion, which 
calls generally for Federal Supply Classification (:SC> 
Group 38 com~odities, includes FSC ~625, ''Road Clearing and 
Cleaninc;r Equipment, •• and solicits c!fe:s for five SINs 
falling under FSC 3825. One of those five, SIN 271-109, 
"Other Road Clearin9 and Cleaning Equipment," is the subjec~ 
of Komatsu's ar9ument. According t~ Komatsu, GSA has 
improperly added nine heavy constructic~ items to the list 

6-246121 
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of commodities acc~ptable under SIN 271-109, 2 because each 
of the items is already prop~rly classified under another 
FSC code., Komatsu maintains that ·acquiring the sa~e goocs 
or ser~ices under more than one FSC code violates the !PMR 
provisions relatinq ~o the cataloging of fede~al supply 
items, which require items to be described u~der one fo~r
diqit FSC class. See FPM!{, 4l C.F.R. § 10l-30.20l(b) (1) and. 
<b) (2); Federal Cat.aloq System Policy Manual, 
GSA-FSS-4130.2-M, § 331.04{a). Komatsu concludes chae the 
nine additional h~avy construction items should be re~oved 
f·rom the P~:? • · 

According to.GSA, these items have long been contracted for 
under SIN 271-109, and have been described usin9 generic 
names such as hbackhoesn in order to app:ise offerors that 
multiple-application equipment that is suitable for use in 
street cleaning and clearinq will be considered by the 
agency for inclusion under SIN 271-109. GSA notes that many 
equipment manufacturers produce a base machine bearinq a 
generic name ~ha~ can be modified usin9 various attachments, 
some of which will render the machine suitable for the 
applicati6ns corit~rnplated ~nder FSC 382! and SIN 271-109. 
For example, GSA st.ates t-hat one of the cur:=ent contractors 
under this SIN supplies an item described as a "mul~iple 
tool carrier/wheeled articulated loader." This basic 
machine has 16 possible attachments, some of which allow the 
machine to perform street cleaning end clearing functions. 
According to GSA, it has attempted to list some of the 
possible types of machines which, when properly equipped, 
will be acceptable under SIN 271-109. GSA notes that the 
commerciality and versatility of these machines will resul~ 
in cost savinqs to the use: agencies, w~ich can simply buy 
additional attachments when new needs arise. 

The determination of the appropriate FSC for an item is 
within the discretion of the procuring activity, utilizing 

·the available guidance provided by the FPMR and the various 

2The protester specifically objects to the inclusion under 
SIN 271-109 of the following i~ems: wheeled ar~ieulated 
frone-end loaders, tracked front-end loaders, tracked front
end loaders/backhoes, compaction/roller equi~ment, wheeled 
excavators, t.ra.eked excavators, trei'lchir.q equipment, graders 
and cranes. This listinQ is derived from a July 3 
presolicitation notice, issued by GSA, rather than the 
solieitat. ion itse~.f. 

lFor example, rsc code 3810 includes cut~i~q edges, 
ditchers, g~aders, loaders, scrapers, sp~cial ~ype earth and 
rock hauling trucks and trailers and str~ctural components 
of these items such as bodies, cabs, a~c :rames. 

S-246121 
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catalo9ing policx roanuals, .Huna My,~na (USA) Lt., Inc; 
Containertechnik Harnbura GmbH & Co., B-244686 et al., 

P.09 

Nov. ;, 1991, 11 Comp. Gen. ___ , 91-2 CFD ~ 434; we will not 
disturb an aqency's determination in this re9a~d unless it 
lacks a reasonable basis. !d. Although in so~e 
circumstances there may be no ~uestion as to the appropriate 
classification for a particular item, some items may 
appropriately be classified under more than o~e FSC eateqo:y 
and we ~ill not overturn such classifications simply beca~se 
$ category other than the one selected might also have been 
chosen. Cincinnati Milacron Mktg. Co., B-237619, Feb. 27, 
1990, 90-1 CPO , 241. 

We find that GSA's inclusion of the nine items under eSC 
3825 was :easonable. We are persuaded by GSA's explanation 
regarding the multiple-use nature of these items. The 
record shows that many of these items, while bearing generic 
names such as "front-end loaders," in fact are suitable for 
performing a wide variety of operations, some of which are 
clearly encompassed by the equipment described in FSC 3825. 
For example, machines that may be generically described as 
articulated front-end loaders are suited for the performance 
of snow removal or street sweepin9 and cleaninq when the 
appropriate attachments are utilized. While we reeo9nize 
that this equipment properly e·an be classified under another 
FSC ~ategory, we think it also reasonably can be included 
under the category here. This oei~q the case1 we have no 
basis to conclude that GSA's classification of the items was 
improper. Cincinnati Milacron Mk~c. Co., supra.• 

MISCELLANEOUS 

Komatsu alle9es for the first t.ime in i:.s comments on tl':e 
agency repor~ that the description of acceptable items under 
SIN 271-109 is ambiquous because it is i~de!inite. Komatsu 
asserts tha~ this alleged ambiguity became apparent only 
when i~ received the agency's report a~d understood ~he 
agency's position regarding the description of acceptabl~ 
items unde~ SIN 271-109. This ar;ument is untimely. GSA's 
interpre~ation of acceptable items under SIN 271-109 as 
including what Komatsu describes as heavy const:uction 

'Komatsu al1eqes that the a~ency has improperly rais9d the 
MOLs for this acquisition--from SlOO,OOO to $150,000 ~er 
order and from $30,000, S40,000 or SSC,OOO to SSO,OOO, 
S?S,OOO, or SlOO,OOO per SIN--to facilitate ~he acquisition 
of che additional~items of heavy-construction equipm~nt that 
it ar9ues have oeen im~roperly inc~uded under ~his 
solicitation. Giv~n our conclusion above 'that there is 
nothing improper in the equipment i~cluded in ~he 
solicitation, this arqument is wi~hout merit. 

~-246121 
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equipment was evident frow the solicitation's desc=iptio~ ~! 
acceptable items under that SIN and was made st!l~ rnc~e 
e~plicit in the July 3 presolicitation notice. 
Consequently, if Komatsu considered the specification 
indefinite, it should have reised ~he matte: in its initial 
protest. 4 C.F.R. S 21.2<a> (11, as ame~ded by 56 Fee. Req . 

. 3759 (1991). 

RECOM!"1ENDATION 

_ By letter of today to the Administratcr of General Servic~s, 
we are recom~endinq that the solicitation be amended to 
eliminate the requote arrangements clause. We also find 
Xornatsu co be entitled to those costs of filing a~d pursuin; 
its bid protest, including attorneys' fees, related to i~s 
protest on the requote arran9ements clause. 4 C.F.R. 
§ 21 • 6 (d) ( l ) ; I :1 t e r face F 1 oo ring, · 6 5 C omp . G en . S 9 i ( l 9 8 7 ) , 
87-2 Ci>D CJi lOE. 

The protest is sustained in part and denied in. part. 

ji.~ed:~ 
~of the United States 

.. 

a-246121 
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Logico", Inc. 
3701 Skypark Drive 
Torrance, California 
90505-4794 

. Ttfl: 310 373·0220 
fAX: 31 0 373-0844 

AIC 91 12.6 
May 19.1997 

--·····---

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 

Re: FAR Case 95-029 

FAR STAFF 

_1\'fembers of the FAR Part IS Rewrite Committee: 

...... DARe 

LOGICON 

Logicon, Inc. would like to express our .appreciation for the outstanding work performed by 
the interagency FAR Part 15 Rewrite Committee. The re\'isions to FAR Par115 issued on May 
14, 1997, represent a substantial improvement over the earlier version issued on September 
12, 1996. 

We are concerned, however, that the proposed 60-day period for comments (all comments are 
due by July 14, 1997) will not provide enough time to adequately analyze all of the ehanges 
contained in this new revision. In order to provide all interested parties adequate time to 
develop tomments that will be useful to the Committee, we ·request that the comment period 
be extended by an •dditional60 days to September 14, 1997. This lengthened comment period 
should be adequate to ensure that all commentors have adequate time to prepare their 
comments. 

Sincerely, 
LOGICON, INC. 

IJ1. it, ~.ft. 
N. Roy Easton, Jr., Ph.D. 
Director of Accounting Controls 

~1AY 2 B iG97 

Ill 011 



G~l~l-'87 THtJ 14:45 F:U %022088301 

~thor: Jenning~ Wonq at •IOS 
nat~: S/29/!7 2:00 PM 
ftiority: Ncr.mAl 
TO: -9S-29B!~-9$a.gov ot -INtE~ET 
SCC: ~ennings Wong 

c 

TO: goidel.£un~ock@ep~il.e~~·io~ at -INTERNEX 
TO: tany~.~aqler~hq.doc.qov at -INTERNET 
ec: rich&rc.klimko~@hq.doe.qov •t •INTERNET 
CCr Kenneth ~~~er &t •IOSPEP 
CC: John Mores~o 
Subject: FAR CASE 9S-Q29 - Commcnt1 

..,.. .... 

.---------------~~~~~--~~-~~-~----·-~ Message Contents ~--~--~---~~~--~-~--------------~-~-
Comments on the proposed rule publi~hed in FR May 14, 1997, (pagea 
26640 - 26682) follow•: 

l) F~ 15.30~ Policy should ~e e~panded to pro~ide cle4r and concise 
cove~age add%essing the receipt of un•olicited p%oposal• sUbmitted 
pursuant. to .~ec:ti::>n 15! of the Enerqy Policy A~.t:..-~.f...lJ-~~-and 10 C:D 
Pa%1: 436. It 1e unclear and diffic:Ult to"d~st.Tn91J1Sh whether F.U o~ 
DOE: re9ulatio~s p.:eva11. r.._AA c:ove.tagc·~·~nc:i 10 Cf'R ~art .. 436 ar• not in . .,; . · . L? -:;,.,.../ 
4D.9..~~~- ... 'J'h•s l.ssua should lie :resc"I._.e~a nit t~·•n ~Wi3•~S ~~~~ /".;'-'-· ''/' (t•P 
!nterpz:~tatJ.on. f':. 4·,.... c "• "1;/- ,.,.,,..,~.~· · · l I IS: ~I'-~ ~ /4':. 

JD f- ~ ~ 4J~ . .JJ ell)(') ~-~-~ ~~~..I "" ,_ (.. -.J.. (~ i(1) 
2) The prcpo~.:ci !7\R 15.404 "Evaluation fau:tors and subfactcz:$" has I~- S4J,., (~J lji~) {J) 
elilnin~ted c:overa9e of ''envi•onmental o~~ect.ives p:eecribeci in ,r, ~ .. 1 ,\: 

1
' 

£xec:utive Order 1287~ Fed.eral .Acquisition. R~cycling bnd Waatc: /, ,! -H! I 
Pr.eventiQn. To the b,i!st of rrt.Y knc1.1ledge, I am unaware of any statutory 4('!/' .. r" ( 

1 
-·· ·;' 

or executive (OFPP rJ;r !PA) pclic:y c:han~e whic:h z:e• c:ind.:s exi:~ting J : 1;.. ~ t" ' ~ r ~ _ ....... ,.,~·.,, .. 
:equirement.s cu~:e11;'tly containc:ci in FA~ 15.60S(b1 (l) (iv). r,;l~·~ t('f/., f'l•-' 

,! J•.,. .I ttt 

The a.bo~c: i:u•ue.s should be coordinated ~itb COE and EE'A re~per:tively .r...v:.! ,:..-~·· 
for proper resolut~on. 

1 . 
I ~y be reached -~ (202) 208-6704 should you have any ~Ue3tions 

· regardin; my c:o:mmcu\:~a. 
~ 

Note, the comment~ ~o not rcpr~~cnt the Depa~t~~nt cf the In~erio: as 
a whole, but ~crely\individually exprcs•ed ccn~erns. 

\ 
\ 
'· 
\ ;1 , ( 
\ ,)'v .:;,:fl 
\I f..,o,.J vi I~ •• ~" •• 
'< . ? l ' I , .) f .. 

J ~ v 'I", ... ~ . -~" ., (J . 

···"' • (!I I •''n~ q~'.::/·J' 
f'l ~~ •"'& 
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Author a 
Dat.t": 

micl4 MMDF2 Mail System <m~df@mic14.redstone.army.mil> at INTERNET 
S/23/97 12:16 PM 

Priority: Normal 
1'0: DHOLMES at ACQO!Sl PO 
Subject: FailQd mail (msg.acl2682) 

Your message could not be delivered to 
'95-029B@www.gsa.gov (host: www.gea.gov) (queue: smtpddn)' for the following 
~eason: • <9S-029B@www.gsa.~ov> ••• User unknown• 

Your message follow&a 

Receivedz from michp7SB.redstcne.a~y.mil by mic14.reastone.army.mil id acl2682J 
23 May 97 12:14 CDT 

Received: from. [136.205.13.9] by michp7SB.redatone.army~mil i4 aal9072J 
23 May 97 l2al3 CDT 

Received: from ccMail by elsmtp.redstona.army.mil 
(rMA Internet Exchange 2.1 Enterp~i&e) id 0003551D; Pri, 23 May 97 l2:12c40 

-0500 
Date: Fri, 23 May 1997 12:02al2 -osoo 
Message-ID: <0003551D.3272~ccsmtp.redstona.army.mil> 
Return-receipt-to: DHOLMES <DHOLMES@ccsmtp.redstone.army.mil> 
From: DHOLMES <DHOLMES@ccsmtp.redstone.army.mil> 
Subjeet: FAR Case 95-029 
To; 9S-029B@www.gsa.gov 

23 MAY 97 

FOLLOWING COMMENTS ARE OFFiRED REGARDING ABOVE SUBJECT GROUP A: 

1. 15. 205 ADD ''AND REQUESTS FOR INFORMATION" TO THE TITLE 

2. 15.401 DEFINE "MATERIAL" 

3. RECOMMEND CONSIDERATION OF THE FOLLOWING AS AN OPTIONAL APPROACH: 

DEFINE AN OFFER/PROPOSAL AS THOSE ASPECTS OF AN OFFEROR'S RESPONSE 
~ A SOLICITATION THAT WOULD BE INCORPO~TED INTO THE RESULTINC 
CONTRACT. AT A MINIMUM THIS WOULD CONSIST OF A FULLY EXECUTED OF303 
(OR SF33), SECTION B COMPLETED WitH OFFERED PRICES AND A COMPLETED 
SECTION K. BUYING ACTIVITIES CHOULD HAVE THE OPTION OF ~XPANDINC THIS 
DEFINITION TO INCLUDE ANY OTHER PORTIONS OF A RESPONSE THAT SHOULD BB 
MADE A PART OF THE .CONTRACT (SUCH AS KEY PERSONNEL, HARDWARE 
ENHANCEMENTS, ETC.). . ~ 

ALL OTHER PORTIONS OF THE RESPONSE WOUIJ) BE CONSIDERED ''OT 
INFO:Rl1ATION". THIS WOULD BE SUCH THINGS AS PAST PE!tFORHAN · 
INfORMATION, MANAGM!NT PLANS, PEaSONNEL QUALIFICATIONS, BTC. AND WOULD 
NOT BE INCORPORATED IN1'0 raE CONTRACT WHEN AWARDID. 

THIS APPROACH WOULD ALLOW COMMUNICATIONS AND EVEN 
REVISIONS/ADDITIONS TO THE "OTHER IN-FORMATION" SO :LONG ~ NO CHANGE 
WAS REQUIRED TO THE 110FFER/PROPOSAt" •. 

THE ADVANTAGE OF SUCH AN APPROACH WOULD ALLOW AWAJU) WITBOO'l' 
DISCUSSIONS AND THE RESULTING OFFER R!VlSIONS AND ~HE EVALUATION 
THEREOF WHICH WOULD SHORTEN THE TIME To CONTRACT AWARD. 

Ill 008 



76- !>&-?-· 7 
Author: Jerry Zaffos at GSA-PP (.a.~~) a..<>f- t..o"'tt J..fl- m.u•.r L/1" 
Date: 6/17/97 4~39 PM 
Priority: Normal 
TO: Ralph DeStefano at GSA·V. Jerry Olson at GSA-V 
CC: Sharon Roach at GSA-PE 
Subject: Part 15 Rewrite 

I offer the 

~-~7.10S(b) (S) 

following comments: 

( 

Jo/ r 14 .40Q-1 (f) (l.) , 
\; 

Recommend deletion as thi~ requirement seems 
unnecessary ancS burdensome. The contracting 
officer need only have as~uranees from budget 
people that funds are o~ will be available at 
time of award. In PBS, Project managers. not 
contracting officers, normally handle budget 
;.ssues. 

It appears that this section requires a formal 
determination of responsibility. Normally. 
responsibility determinations are made on the 
bidder being consi~ered for award. Recommend 
deletion of the term "responsibility". 

//The documentation should reflect the complexity of 
1 the negotiations and should not have to conform to 

a prescribed format. 
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Cor each new, revised. or extended 
inter~g~tncy repo": 

(iv) A.ttach to Men Standard Fonn 
0, a ju~tific:ation statement (signed by 

tti official who rc:quest~:d the: repon) 
d ribtrlg the need for the rtport: 

( Explain how th.: reporting tosts 
sho on Standard Farm 360 we~e 
deriv : . 

(vi) ~<lke supportin& documen . on 
Cor cnst ~·timt'te." availnble fnr C 'A 
rc:vlew; 

(vil} Su mlt to CSA and 0 ($C:fS 5 
CFR pl'rt l ZO) simultaneou y for 
approval. in~gency repo Utat 
enlk-ct info ution from F. ·dernl 
ngenci«ts nnd om either e pul.Jllc or 
Stnte or local R VP.mm\: ; 

(viii) Notify G A. and espondlng 
agencies whE:n n inte g.:ncy repon is 
no Ianger needed. an 

(ix) Send r .. quc~ · [ l' GSA approval 
and notifications re rding interagency 
reports to: Ccnea'al ices 

. Administrt\tian, S t e IT AnDlysls 
Dlvision.(Ml<S), 1 lh d F Strc:c:ts. 
NW., Washingto DC 2 05. 

(2} Thi:. s~etia~ does n t apply to the 
following inter~ency rep · 
(However. int · agency rep ts required 
by Federal ::~ ncies to re.spa d to th~tsc 
report¥ ate s Jbjcc:t to thb sec 'on.) 

{i) Lc:Kisl tvE: branch repor . 
(ii) Offic: of Manaaement an 8udgc:t 

(OMB) other Executive Offi~of the 
Preside reporu. 

(iii) 1 dicial bt"3nch reports nq red 
by co order or deCTee. 

(i\') eporting requirements for 
sec 1ty c.lusificd information. 
HO\ cvet. lnten~gcncy reporting 
te sirements for non-lliensitive or 
ut la..~~iflcd sensitive lnfarmr~tion arc 
n t exempt. even if such infornl3tion l5 

tt:r given a security clauificatlon by 
he requesting ag~ncy. 

,. Dated: July 31. 1996. 
David J. Barram, 
Ar:tlng Adn,inistratoro!Gener•l Setvft:e$, 
('F'R Doc. 96-19960 Filed 8-6-96: 8:45 am) 
ILUNCI CODI ~~ 

.t1 CFR P•l'l101-35 

[FPMR ln&erim Aulo 1&-1] 

RIN 300D-AGD3 

Relocation of FlRMR Provisions 
Relating to tho Use of Government 
Telephone Systems and GSA Services 
and Auistanco 

AGENCY: Office of Policy. Plannin& and 
£valuation and the Federal 
Telecatrununicatians Service. CiSA. 
aCTlON: lntcrian rule with request for 
comments. 

SUMMAR\': lhi:J reaulation reestablt:ahes 21.600. 201-21.601, 201-21.602. 201-
thc: Fedet'ill Property Management 24.101. 201-24.101-1. 201-24.10\-2. 
Regulations (FPMR) e~mtn 201-24.101-3, 201-24.102. 201.24.106. 
teltconuT\unlcations prnvblons of the end 201-24.203-1 orthe FIRMR is beln& 
fo'ederal tnformatlon Resoureu movad :~~Jmast verbatim to the FPMR. A 
M~"g8mcnt Regulation (fl.RMR). These few changes were needed to corTeet out 
FlRMR provisions will be maintalned ln · or date references. 
the FPMR after August 7, 1996. Th1s (3} CSA has determined tJ·uat this Is 
change is precipitated by Che passase or not a significant rule for tke pu!l)oses of 
rht Information T echnalaBY Executive Order 12866 of Sf.ptembcr 30, 
M3nagcmtnt Reronn Act or 1996. which 1993. because 'tIs nut likely to result ln 
effectively disesu.bllshcs the FlRMJt any of the Impacts noted ln Executive 
DATES: Thls rulels efi'~etlve Aua~t 8. Order 12866. affect the risflts of · 
1996. specified lndlvidu:lls, or ndse issues 

Comments ate solid ted and arc due: atlsin& from the puUcies of the 
October 7. 1996. Administration. CSA ~s based aU 

£xplratio11 DDte: Aueust 8. 1998. administrative decision$ underlying this 
aDOAESSEs: Cotnments may be rnaUed to rule on adequate Information 
General Services AdmlnistrUtion, Omcc concerning the need for and 
of Polley. Plflnning and £valuation. consequences of the rule: has 
Strategic rr Analysis Division (MKS). detennined that the potcntJal benefits to 
18th & F Streets. NW.,ltoom 32Z4. society from this rule outweigh the 
Washington, DC 20405 (for Part 101- potenti~ cost$; has maxilnized th.: net 
35.1) or Central Servtca benefits: and h.-.s chos .. -n the altemadve 
Administration. Fcclerel approach lnvolvlna the leut net cost to 
Telec:ommunicatio~ SeN\ce (TCS). society. 
7980 Boeing Court. 4th Floor. Vienna. L r s p 
VA 22182-3988 (for §§101·35.2-101· · lst 0 ubjects ln 41 CFR an 101-35 · 
35.5). Archives Dnd records. Computer · 
FCA FUATHEJit &NFORIIATJON CONtACT: tt:chnolo&Y. Telctconununlc:attans, 
Doris Fermer (for Pan JDl-35.1). CSA. Covemment procurement. Prnp'crty 
omce of Policy. Pll'nning and management. Record" tnilna&emmt. 
£v,.luation, Strategic IT Analysis Information technoloay. 
Division tMKS), 18th • F Stre~ts. NW.. For the reasons set fonh ln dae 
Room 3224. Washington. DC 20405. prc:;unble, 41 CFR chapter 101 is 
telc:pbone FTS/Commercial (202) 501- amend.::d by .-dding subchapter F. 
3194 (v) or (202) 501-0657 (tcld), or consisting of part 10\-35. to read as 
Internet (doris.farmtregsr-.&Ov) and follows: 
)illnes Cadcma.rtori (for Patts \01-35.2 SUBCHAPTER F-MANAGEMENT AND USE 
through 101-35.5), GSA, Federal Ofl T!LECOMMUNICAT10NS RESOURCES 
Telecommunications Service. 7980 
Boeing Court, 4th Floor, Vtenn;a VA, PART 101-35-
22182-3988, tettJphone FTSI TELECOMMUNICA110NS 
Commercial (703) 760-7545 (v) or (703) MANAGEMENT P.oucv 
760-7583 (FAX). or lnt.emet 
Oames.cudemancrittcsa.pv) Sub pan 101 -35.G-Ceneral P..OvisiOftS 

SUPPLOAE.NTARY INFORMATION: (1) Sc:ction ~ .. !S.O Scope olpatt. 
111 of the Federal Propeny and Ol 5 -35 • 
Admtnhltratlve Services Act of 1949, u ~01:~j-1~tinJdo~l 
amended (the Brooks Act) (40 U.S.C. 
159) was the au1hority for many or the Sut»pa" 101-.36. 1-uaa of Government 
provisions ln the FIRMR. Tht paSSII&e of Telephone Syatoms 
Public t.aw 104-106. the lnformatJon 101·35.100 Scopu ofiUbpan. 
TtchnololY Management Reform Ad or Subpa" 101·35.Z-Authorized Use Df Long 
1996. signed FebNal')' 10. 1996, Dtstan~ Talephone Servlcn 
rcpeattJd Section 111 nnd the Ceneral 101 .. 35.200 Scope o1 subpart. . 
Services Administration's (GSA) 101-35.201 AutN>ttzed uae ur lonJ dlslance 
authority to Issue Govemmentwtde telephone services. 
regutatlons for mannJlns. ac:qulrins and 101·35.202 Col10Cti0n for unaudwlad 
dispasin& of lnrormatian techno101)'. ~ 
a result. the FIRMR will be abolished u 
of 12:00 midn{&ht on Aueust I. 1996. 
n1e referenced FIRMR provtslons that 
apply to pvtrnment 
telccommunlc:ations wiD be maintained 
in the FPMR after August 7. 1996. 

(2) Most of the lan&Uase now 
contained in sections 201-20.306, 20\-

Subpart 101~5.3-'Tbe mandatory PTS 
Long Dt$tance Network 
101-lS.lDO Scope or subpart. 
101-35.301 the mandatory m long 

distance net-ark. 
lOt-35.301-1 Gen.ra1. 
101-35.301·2 PoUda. 
101-35.301-3 Proctdurca. 

lgJ 007 
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··~ bnplem~mting ~gency records 
management proerams. 

(c) Issue tt dirtctive establishin1 
program o~jecttves, responslblJitles. 
authorities, standards. guidelines. and 
instructions for its records management 
program. 

(cl} Apply ;apprQprinte records 
management practice5 to all records. 
irr~~pcctive of the medium (e.g .. paper. 
c:lecnonic. or other) on which lhe record 
ruides. 

(e) Control the: cre:~tlon. mnlntenanc..:. 
and use o! 3gency records and the 
collection and dissctnl.Mtion of 
information to ensure that the agency: 

(1) Does not occumulat~ uMecessary 
records: 

(2) Does not create forms ;,nd repurcs 
that collect tn£ormation incfticlently or 
unnecessarily: 

(3) Periodiat11y reviews all f!xi.sting 
fom\S And reports (both those originated 
by the e&ency and those responded to by 
the ugency but origlnat.ttd by another 
agency or branch of Government) to 
determine if they netc1 to be improved 
or c.anc:dc:d: 

(4} Maintains its records cost 
eff~ctively and in a manner duat allows 
~em to be retrieved Quickly and 
reliably. and 

(5) J<eP.J)S its mailfn& and copying 
costs lo a minimum. 

ln Standardize 5tationtry in ten!\$ or 
1ize,.Jetterh~ad design. color (of 
originals. record copies. and envelopes). 
m:arkines that arc permitted on 
envelopes and postc:iltcSs. and number of 
stationery stylu permitted. 

(&) Con$ider the voluntary ~otandarcls 
contained in lhe T3ble of Standard 
Speclnc.ations in the FPMR. when 
developing agency stationery standards. 

(h) Establish agency standMcls 
rtgatding the: types of COITeSpondence to 
be u~ed in official agency 
c.ommunlc;,tions. and the number and 
kind of copies required and their 
di!ittlbution and purpose. 

0) Strive to: 
(I) Improve the quality, tone, clarity, 

and responsiveness of c:om:.spondenee, 
and provide for iu creatioft ln a timely, 
economiw, and effident manner: 

(2) Design fotms that aR easy to nu. 
ln. read, transmit, pro~us. and retriew: 
and reduce forms reproductiOI\ costs; 

(3) Provide a&eney managers with the 
me:sns to convey written wttuctions to 
users and document agency policies ancl 
procedures throuJh effective diteet\Y'd 
milnagement; 

(4) Pro~ide aeency personnel wtth the 
lnfonnation needed \n the ri&ht plac.:, at 
the right time. and in a useful format: 

(5) Eliminatt unnecessary reports and 
dcsien necessary reports ror ease or aase; 

(6) Pro'lflde rapid handling and 
accurate delivery or mall at minimum 
cost; and 

(7) Organize agency Illes: 
(t) So that needed recnrd~ can be 

found rapiclly: 
(ll) To ensure th"t r~cotd.s Me 

. complete: and . 
(Ul) to rac:Hi~te the id~ntlficatfon and 

retention of p~ti"'TUlnent rP.cords ond the 
prompt dispo.sa! or temporary records. 

Subpart 101-11.2-GSA 
Governmentwldo Programs 

1101-11.200 Scope of subpart. 
This subpart contains policies and 

procedure' presc:rlbcd for the followina 
CSA·managed programs: 

(a) The Standard end Option.A1 Forms 
Management Program. 

(b) The Inten.gcncy Repoi'U 
Management Progruu. 

1 1 01•1 1.201 Gcner.a. 
(a) The Standard ancl OptionAl Forms 

Man~.tgemc:nt Program was developed 
and operntc:d by OMB consistent with 
the euthorltic:$ prescribed by the Budget 
and Accountin& Ad. of 1921. GSA. . 
assumed responsibility tor the prosrttm 
on May 29. 1967. through D,greemcnt 
withOMB. 

(b) n .. 1nterAgcncy Reporu 
Managtment Program implements 4~ 
U.S.C. chapters 29 and 31, recognizln& 

.OMB functions under 44 U.S.C. 3504{e) 
lind OMB implementation under 5 CFR 
1320.16. 

1101-11.202 Goverrunentwide progr•m$. 

f101•11.20S Stand<Ud and Optional 
Forms MaMgemcnt Program. 

(a) General. (1) The Standard ancl 
Optional Fonns Management Program 
was e.stablbihed to achtuve 
Covemmcntwide economies and 
eff'icif:nciu through the development. 
maintenance and use of common forms. 

(Z) GSA wlll provide additional 
suidance on the SQI\dard and Opticmal 
forms Manaeemcnt ProJram. 

(b) Proct:duru. Each Federal ag.:ncy 
sball-

(1) Deslptc an :lJency-lcwl 
Stand.rd and Optional Forms Uaison 
Representative llnd Alternate. and notify 
CSA In writinl of such desianea' 
ruunes, tides, mailin&addresses. ancl 
telephone numbers Within 30 dlys of 
the designation or rcdeslpation at the 
Mldrua 1n paraaraph (b)( 4) of this 
section: 

(2) Promulpte Gowmmencwtde 
SW\clard Forms pursuant to tbe 
qeney·s statutory ot reculatory 
authority and lSNe 1n the Federal 
Restster Ciovemmcntwlde procc<lura 
on th., mandatoty use, tevisioft, or 
CAnctlladon of these forms: 

(3) Spon$Cr Covcmmentwida 
Optional forms wh~n needed lf'l two or 
mnre •s~ncies and al'\nouncc: the 
Covemmentwidc O\'ailability. revision 
or cancellation r.r these Corms; 

(4) Ob~tn CSA. approval for each 
new. revised or cancc:Jc:d Stom&lrd and 
Optional form. 60 day5 prior to planned 
imptementDtJora. ttnd certify that the 
Corms comply· with WJ applicable laws 
and regulations. S.end mppruval requnts 
to: Cen~ral Servlce.s Administration. 
forms MAnagc:mcnt Branch (CARM), 
Wnshtneton. DC 20405: 

. (5) Provide GSA wlth a camc:ro reedy 
copy or the Standw-cl and Optional 
Form:al the agency rromulgates or 

· ApONDni prior to lmplemcutation. at tha: 
address shown in paraeraph (b){4} of 
this sectioft; 

(6) Obtnln promulga.tor'a or 1ponsor's 
approval for all exct.-ptions to Stmndarcl 
And Optional f<'rms prior to 
im~l emcnuation: 

(7) Annually review all Stand~rd and 
. Optional Forms which the agency 
promulgates or sporuors, lncludinl 
e.xcepticms. for improvement. 
consolidation. or canc.:Uatlon~ 

(8) When reque:ated by GSA and OMB. 
submit a summaz:y or the. Standard and 
Optional Form.ti used ror colleetton of 
infonn~tion covf.red by 5 CFR p1.1n 1320: 

(9) Requ~~~ approY'al to oveJFrlnt 
Standard and Optional Fotms by 
~onu.ctlng CSA (CARM); and 

(10) Coordinate aU maucn concemlng 
health cure related Standard Porms 
through the Interaftency Committee an 
Medicel Record» (ICMR). For additional 
lnformatlnn on the ICMR, contact CSA 
(CARM). 

l101-n.204 Interagency Reports 
M•nag•mon~ Program. _. 

(a) c~ncral. (l) GSA. manqes the 
Interagency Reports Management 
Program to ensure that interaeency 
reports ancl recordkeepins requirements 
are ~sed on nct:d. are co.st-cffc:cdve, 
and comply wtth applicable lawa. and 
rt~~lations. 

(Z) .GSA wUI provide addidonal 
cui dance on the Intc:taJency Repons 
~"agcrnentPro~~- · 

(b) ProcedtJr~:s. (1) Each ascncy abell: 
(i) Obtain CSA apprnval for each new. 

revised, or exU:nded lnteraar:ncy npnn. 
prior to 1mp1emcnt1ng the Aport; 

(U) Desl&nate an agency-level 
lntenagcncy reports .Ualson 
reprumtat!ve and alternate. and notify 
GSA ln writin1 of such dtsianeea· 
names, tltle1, malling addrCS$es. and 
t~Jephone numbers wfthln 30 da.)'ll of 
the d~ignation or redesfgnaUon: 

(iii) Use Standard Farm 360, Re«~Y~st 
to Approve iln Intet~eency Rcpotting 
Lquire"'ent. to obtain CSA approval 

eJoo8 
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Omc~ or Polley. Planning and 
Evaluation, Strau:gic lT Analysis 
Division (MKS), 18th It F Slteets. NW .. 
Room 3Z24, Washington, DC 20405, 
telephone FTS/Commercieal (202) 501-
4469 or (202) 501-0657 (tdd). or Internet 
(5teWi'rt.rclndit1lG'g~a.gov. ar 
pat.smithC!Ig.Q.goV). 

SUPPLEMENTARY 'NFORMATION: (1) The 
Prdident signed the National Defense 
Authorization Ac:t (NOAA) for fiscal 
Ye3r 1996, Pub. L. 101-106, on·Februaty 
10. 199G.lnc:luded in the N'DAA W01S the 
Information Technolol)' (JT) 
Management Reform Act of 1996 
(ITMRA). Sect\on 5101 of the Act 
repeals $ection 111 of the F~deral 
Property and Administrative S•u·vices 
Act of 1949, as amended (thP. Brooks 
Act) (40 U.S.C. 759). ·rn~ Broob Act 
was the authority for most or the 
pro~ision in GSA's Fedcrallnformatlon 
Resources Mao~gemcnt Regulation so 
thM the Brooks Act repeal effectively 
dises~bllshes the: FlRMR. TI1erefore. 
any FIRMR provision$ tholt D.te still 
needed, such as Part 20 1-9-Records 
Meanagc:mtont. arc being removed from 
the FIRMR and reestablished in the 
appropriate reeulation. 

(Z) CSA has detcnnined that this rule 
Is not a slgnificmat rule f()r the purposes 
of Executive Order 12866 of September 
30. \993, because it ls not likely to 
re~ult in any nf the lmp3cts noted in 
Executive Order 12866. afTcct the rights 
or specified individuals. or raise issues 
arising from the policies of the 
Administration. CSA has bll$c:d all 
administrative decision. .. underlyin& this 
rule: on adequate information 
concerning the need for and 
consequences or this rule: russ 
determined that the potential bf!nents to 
society from this rule outweigh the 
potcnti4ll costs: has maximized the net 
benefitS; and has cho$en the altemativt: 
approach involving the least net colK to 
eoctcty. 

Ust or SubJects in 41 CFR Part 101-11 

Archives and records, Computer 
technology. Teleconununications, 
Government proaarement, Property 
management. Records management. and 
federal tn(on'n4ltion proc:essln& 
resource$ octivtties. 

For tht: re3.Sons ~t fonh In the 
preamble. 41 CPR Chftpter lOlls 
~~mended by 4'dding s;ubchapter B. 
consistin& or part 101-11. to read as 
follows: 

SUBCHAPTER 8-MAN.lCEMEHT AND US! 
Of: lNFORMA 'nON AND A! CORDS 

P~RT 101-11-cREATJOM, ·. 
MAINteNANCE.. AND USE OP 
RECORDS 

Subpa" 101-11.D General Provfslona 
Sec. 
101-11.0 Scope of pan. 
101-11,1 GeMral. 

Subpan 101-11.1-,lgency Ptogr•I'M 
101-11.100 Scope ohubput. 
101-t 1.101 Cerwral. 
101-\l.lOZ Polley. 
101·11.103 Procedwu. 

Subpart 101-11.2-GSA Governmcntwlde 
PrograrM 
&01-11.200 Scope ohubpart 
101-11.201 Genaral. 
\Ol-11.202 Go\lemmen(wide propms. 
fOl-11.203 Standard ul\d Optional Forms 

Management Pro,;ram. 
l 0 1-11.204 Interagency Repons 

Manajlemcnt Program. 
Authofity: 40 U.S. C. '8S(c). 

Subpart 101-11.0 General Previsions 

1101-11.0 Scope of part. 
This part prescribes policies and 

proceduru for the creation, 
maintenance. and use cr Federal 
agcntie:s' r'c:ords. Unlu., otherwise 
noted, the policies and proc:tdures of 
this part apply to aU records, regardless 
of medium (i.e., p3per. dectrontc. or 
other). 

1101-11.1 Gener.l. 

(a) Chtptcn 29 '"d 31 of title 44 or 
the: United States Code (lJ.S.C.), require 
the establishment or standards and 
procedur~ts to ensure ~:fficlent and 
c!Cective records l'lllna&~ment by 
F edcral qendc:s. The statutory &ot~ls of 
these :itandllrds and procedures include: 

(1) Accurau: and complete 
docum~ntlltion or the pollc:ia ancl 
transactions of the Fed erR I Covcrnment; 

(Z) Control or the t~uantitt and qualllJ 
ef ruords produttd by the Fcdenl 
Gov~ent . 

(3) &tabllshrnent end maintenance or 
rnec:hanisms or c:ontrol with respect to 
records aeat1on In order to prevent the 
cn:ation of unnec:essal')' tecords and 
with ~spect 1a the e!fecdvc and 
economical operations or an aacney; 

(4) Simplification or the activltlu, 
systems, ~nd proccssCIS or record• 
cteation. maintenance, and use: 

(S) Jud\dous preservation and 
disposal of records; and 

(6} Direction of continuin, attention 
on records from their initial creation to 
their finaJ dlsposttlon, with particular 
cmph;,si$ on the pr-.ventlon of 
W\neccs$aty Federal rH~perwotk. 

(b) The law assip rec:ords 
m~nagement rc~ponslbltittes to the 
Administrator of Cc:neral SeMces (the 
Administr3tor). the Archivist or the 
United States (the Archivist). and the 
bud$ or Fed'-Tal agencies. 

(1) The Adminlstr~tor Is responsible 
for providing guidance encl tSS\5tancc to 
Fcderale&enc:tes tu ensure economical 
and effective records management. 
~ecords management. policies and 
,Wdance f.Stablished by GSA arc 
contained '" FPMR Part 101-11. recorcb 
manasemcnt handbooks, and other 
pubUc:ations issued by CSA. 

(Z) The Arc:hivist l.s responsible ror 
providin& ,uldanc:c and assistance to 
Fcdf.-rill ogenctes ta ensure adequate and 
proper documentation or tho policies 
and tran5actiom of the Federal 
Government and to e:nsw-e proper 
tecord:~~ disposition. Records 
t:nanagcment policies and suidance 
utabllshed by the: 1\rchJvtst are 
contDined in reeulaticru ln 36 CFR 
chapter XU and in bulletins and 
handbooks issued by the National 
Archives end Record~ Administration 
(NARA). 
. (3) The htads of !o'ederat agencies are 
~espons\b1e for c:onlplyina with th~: 
policies and JUidancc provided by the 
Administrator and the Archivist. 

Subpart 101-11.1-Agency Programs 

1101-11.10o Scope of •ubpart. 
This subpart prescribes poll~ and 

procedures for cstablishineand. · 
rrnllntainln& an agency records 
management procram. 

1101-11.101 General. 
Section 310Z oftUle 44 ofthe U.S.C. 

requlrc:s each Federal agency to 
e~tllblish an active and continuin& 
records managtment program. 

1101-11.102 Pollay. 
Each Federal agency shall embllsh 

an4 maintain an active, continuing 
program for managing qency rec:cmbl. 
c.nmmcnsw-ate With apncy stu, 
OrJilnlzaUon. mission. and 
recordkeeplns DCtlvhy. 

I 101-n.1a Procedure.. 

Each Fc:dtnl e1ency shall take the 
following actions to establish and 
maintain the agency· a records 
mana.gemcnt prof1am! . 

(A) Assign spectftc respoNibUI.ty for 
the development and implementation or 
agenc:ywidc records m&na&ement 
prolfaml CO Ul office or the qency and 
to D quaUned reeords manaaer. 

(b) Consider ch~ guidance contR1nad 
In GSA and NAR.A handbooks Df\d 

bulletins when establishln1 and 

fa]oos 



08/24187 nlE 14:03 FAI 20Z SOl 4087 FAR STAFF 

&/J.·L 
~~~ DARC 

41000 Federal Register I Vol. 61, No. 153 I Wcdn~sday. August 7. 1996 I Rules and Regulations 

the: Gov~mmc:nt has dP.termlned that it 
ha" or m3Y need to practice the 
invention: 

(2) 'Chat tht: invention not b~: aSSilf\ed 
to any foreign-owned or controlled 
corpon~tion without chc writteft 
permf~sion of the llgency. and 

(3) That any a.uignment or Jict:nsc: or 
rlght.s to use or sell r.he lnvention ln the 
Unit~d States shall contain a 
requir~ment that any producu 
embodyins the invention or produced 
through the USt of the invention be 
substantially manufactured in the 
United StatP.s. The agency shall notify 
the employe., or any cond1ttons 
imposed. · 

(c) In the cas£ or a det.,nnfnation 
und~r either parngn:aph (3) or (b) of thiS 
section, the agency shall promptly 
provide the employee with: 

(1) A signed And datc:d statement or its 
determination and ua~oru; therefor; and 

(2) A copy of 37 CFR part 501. 
10. Sec;tion 501.8 is amt~nded by 

revising par~graphs (a) and (b), 
~cfP.si~ting paregn1phs (c) and (d) as 
paragn1ph (d) and (e),· "'"d adding new 
pua.graph (e) to read ilS rollows: 

1501.8 Appeals by emplayees. 
(a) Any Government employee who Is 

aggri~ved by a Govemrnent agt:ncy 
dc:term\nation pursuant to§§ 501.6(a)(l) 
or (a) (2). may obwn a review or any 
sgency determtnAtion by rlling, within 
30 days (or such longer period ~s the 
Secreury mily. for eood a use shown in 
writing. fix in any cilSe) after receiving 
notice or such detetrninatlon. two 
copies of an appeal with the Secretary. 
The Secretary then sh3l1 forward one 
copy of the app~al to the llabon omccr 
of the Government agency. 

(b) On receipt of a copy or an appeal 
filc.:d pursuant to paragraph (a) of this 
section, tJ1e agency liaiSon officer stutll. 
subject to consider21tions or national 
security. or public hea.lth. saf'ety or 
wclfMe, promptly furnish both the 
Sea~tary 3nd the Inventor with a copy 
or a repon containing the following 
inform~tian about the invention 
involved in the appeal: 

(1) A c:opy or the a1ency"s sta~-ment 
specified fn § 501.7(c): 

(2) A d~scriptlon of the ln~ention ln 
sufficient datDll to identify the 
invention and show Its reltttionship to 
the employee's d\lties and work 
essi~ments: 

(3) The nam~ or the employee and 
employment status. Including a detailed 
statement of of'fictal duties and 
re5ponsibilities at the tim~ che invention 
was made: and 

(4) A detailed statement of the points 
or dispute or controveuy. together with . 
copies or any ltAtc.n\ents or written 

arguments nJed with the asency. and of 
any other rtlevAnt cvld~:nce thnt the 
agency considered in makinJlts 
dr.tcrmination of Government lntere...u. 

(c) Within 25 d:lys (C)I' such longer · 
period as the s~crctaty may, for good 
cause shown. fix In any CilSe) after the 
transrnls.slon or a c:opy of the agency 
repon to the employee, tlu: en1ployee 
may flte a nply with ~e ~crctnry and 
Ole one copy with the agency lial.son 
omcer. 
• • • • • 

11. Seetion 501.9 ls revised tu n:ad as 
follows: 

1501 .J Patent protection. 
(Ia) A CoVc:mmf!nt A£ency, upon 

determintn; that an Invention comlnQ 
within tht scop~ af §§ 501.6(a)(1) or 
(a}(Z) h~t.s been muc.lc:. shall prnmptly 
delermJne whethc:r patent prot.~ctlon 
wtll b\: :;ought ln t.he United States by 
or on behalf of the aeency for such 
invention. A controveuy nver the 
respeertve rights or the Government und 
or the tmployee shall not unneee.s.sartly 
delay tbe nlin& or. patent 4lpplicetton 
by the t~gency to flvotd th~ lo:s:s of peterat 
rights. In cases coming wilhln the scope 
of§ 501.6(al(Z). the filin1 ora patent 
epplic:ation shall be contingent upon che 
conset'lt of the: .:mployee. 

(b) Where there ts an :~ppealed 
dispute tts to wht:ther §§ 501.6 (a)(1) or 
(a){2) applies in determining the 
resptctive riRhts of the Covc:mment and 
of an employe a: ln and t.n any invention. 
the as~ncy nmy determine whether 
patent protection will be soueht in the 
United States peTtding the Secretary's 
decfston on the dispute. If the aaency 
decides that an application for pDb:nt 
should be nted, the agency wilt take 
such rights as art. specified ln 
§ 501.6(a)(Z). but this shall be w1thout 
prejudice to acquirine the rtghtl 
sptcified in pangraph (a)(l) of that 
section shou1d the Secretary so decide. 

(cJ Where an qenc:y hu dctc..~mi.ned 
to leave title to an lnventton with an 
employee under§ 501.6(a)(2), che 
agency wlll. upon the nuna of.., 
application for patent. take the rl&hts 
speclfted in tha~t parasraph without 
.prejudice to the ~ubsequ.nt KC~ubltlon 
by &he Government or the rtsf'lts 
specified in p~uAgraph (a) (1) of that 
section ahould the Secn:taty so dec:lde. 

(d) Where an agency has rued il patent 
appUc:ntion in the United Statu. the 
aaency will, within 8 months &om the 
ftllng d~te of tiM U.S. appllcatian. 
det.annlne if a"y ran:lgn patent 
apptiatiuns should also be filed. If the 
asency chooses not to file an GppJicatlon 
tn any forelsn country. the employee 
may request rilhts in that country 
subject to the.: conditions seated in 

§ 501.7(b) that moy be imposed by the 
agency. Altcm~tlvcly. the agency may 
permit the: cmpluyc:~ to n:taln foreign 
rights by lncJudtng in any unlgrunent to 
the Government or an unciASstnad u.s. 
patent application on the lnventlon an 
option for the Government to acquire 
Utlc ln any foreign countay withln 8 
months from the: flUng c.lat&: or dlt: u.s. 
application. 

12. A new§ 501.11 ts added to rod 
as follows: 

1501.11 Submission~ and tnqulrlas. 
AU submb~ions or inquiries should 

be dirc.:ctcd to Chief CouNel for . 
T~-chnology, tale:phone numbflr ZOZ-
482-1984, Roon1 H4835, U.S. 
Department or Cumrm."''c:e, Washington 
DC 20230. 

Dated: July 22. 1996. 
Bruce A. Lehman. 
Assisr:tnt S•cretaty of ComtMrc• •nd 
Commissinn~ttnf Patenrs and Tr•dr~riCJ;. 

Dated: July 26, 1996. 
Maty L. Cood, 
u,d ... r $N;terttry nfCnmmeree ft:Jr r~chnolaiD'. 
IFR Doc. 96-19113 Fllc..-<18-.6-96; 8:,4J!i •ml 
••WNG eooe ~1~1W1 sa.,~,..,. 

GENERAL SERVICES 
ADMINISTRAnON 

41 CFA Part 101-11 

[FPMR Interim Rule •1J 

AIN ~09~AG02 

Relocation of FIRMR Provisions 
Relating to GSA's Role In tho Records 
Management Program 

AGENCY: Ofticc: of Polley, Plannln& and 
Evaluation, CSA 
ACTlOM: lnterlm rule wirh requut for 
comments. 

SUMMARY: This regulation reest~bltsha 
certain Federal Information Resoun:a 
Management ReguJatJon (FlRMR) 
provt5iol\.~ rcgurdins reeords 
mana,ement In the Fedc:rul Property 
Managenlent Re1UI11ttons (FPMR). This 
action 1s neeessuy because the fiRMR 
ls being aballshcd as of 12 m\dnlght on 
Aueust 8. 1996. 
CATes: This rule 1s effective August 8. 
1996. Comments are solicited and _.. 
due October 7, 1996. 

I!Jcplratian Dare: December 31. 1997. 
ADOfti!SS!S: Comments may be maiJ~d to 
Cenenat Servic:tts Administration. Oftlc:c 
of 'Policy. Planning and Evaluation. 
StreteeJe IT Ana\)'3ls Division (MKS). 
18th a F Streets, NW., Room 3224 · 
Washinston, DC 20405. • 
FOR 'URTMER INFORManON CONTACT: R. 
Stew.ut Rancl.lll or PAt Srnlrh or the 
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COMMENTS ON PROPOSED REVISION TO 
FAR PART 15 - CONTRACTING BY NEGOTIATION 

1.· Standard forms are mandatory forms delegated by a 
regulation. They can not be modified on the whim without 
approval of the issuinq agency (this is called an 
exemption). Optional forms on the other·hand are just that 
- optional. They are not delegated by a regulation. If an 
agency ~ishes to use the form they can; or they can develop 
their own agency form. This eliminates the need for an 
.exemption. This also allows the agency to collect the data 
they need plus what is required. This procedures is 
described in FPMR 101-11.203(a)(2) and (3). 

2. Since the procedures for negotiated procurements are 
changing, the forms involving procurements need changinq 
too. Revise the SF 26, 30, and 33 (and any other forms SF 
1448, 1447, and 1449?) to cover just sealed bids and offer 
the three new Option~l forms for just negotiated 
procurements. 



·' ·. 

FAR Secretariat (MVRS) 
GSA 
Rm: 4037 
18th Fst NW 
Washington. D.C. 20405 

Department of Energy 
Washington. DC 20585 

June 20, 1997 

Reference FAR Case 95-029, Part 15 Rewrite 

In reviewing FAR Case 95-029 we noticed the coverage regarding oral presentations 
and offer the following observation . 

.. 
DOE experience in the use of oral presentations in the competitive environment 
indicates that their use promotes participation by small businesses. Indeed we have 
had small business offer on solicitations that employ oral presentations who had not 
previously competed on a DOE procurement. We attribute this to the reduced cost of 
competing when oral presentations are used. The primary cost reductions to an offeror 
are in proposal preparation and reduced lead time to award. 

Should you have any questions. please call me at 202-585-8614. 

Sincerely, 

Ed Lovett 
Office of Procurement and Assistance 

Management 

JJN 2 4 1997 
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oeStefanoU.S. General Services Administration 
18th and F Streets, N.W. 

Washington, DC 20405 · 

Office of Policy, Planning and EvaluatioD (M) 

Office of Acquisition Policy (MV) 

DATE: 

ornce of 
C·SA 

A cq uisitioD 
Policy Divtsloa (MVP) 

Office or 
Federcal 
Acquisition 
Pulicy DiYislon (MVR) . 

Federal 
Acqubftlon 
Institute (MVI) 

Coverrunent 
tnrormatioa 
Srst~ems Division (MVS) 

FROM: TO: 

Name: Ralph DeStefano Name: 

FAX No: ~02 501-4067 

Phone No: 202 SOl-1758 

Location: MVR 

Total No. or pages~/ I 
including cov~r: !.tll.-. 

COMMENTS: 

-~~------------------------

---~~~-~~~~~---------· -----

~~~-~~--------~----

---~~-~~-~~~-~--------

...... ____________ ...,._~~ 

FAX No: 

Phone No: (7dj~J- -otJ/ ' . 

Location: 

---------~-~-~~---------

------------------------------
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oeStefancU.S. General Serviees Administration 
18th and F Streets, N.W. 

Washingt.cn, J:)C 20405 · 

Office · o.f Policy, Planning and Evaluation (M) 

Office of Acquisition Policy (MV) 

DATE: 

FROM: 

omce ot 
GSA 

t\crtuisitlon 
Polley D\vlsioD {~[VP) 

Orficc of 
Fed~r:al 
Acquisition 
Policy Di~isfon (MVR) 

Name: Ralph DeStefano 

FAX No: 202 501-4067 

Phone No: 202 501·1758 

Federal 
Acqulshlta a 
lMtitute (MVI) 

CwoYtrnment 
Information 
Syst1ms Divl,iun (J\IIVS) 

Location: MVR Location: 

Total No. of pages 
including cover: 

COMMENTS: 

-----~------~~-----------~~ -----~~-~~~~------

-----------------------------~-~~~------------~~-----~--_____________ __, _____ ... ____ ------.-~----... ~-----

----~--~-~~~--~----~-----~-~ -~~----~-----

------~---~ ... ---------------.-----...--~---~-----~---------...-
... --------------~-----~----.-.-- -------~~-~-~~~~---

-------~~~--~--------------- ------~~------~~---~---
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06/19/97 

Buru~Au oF ENGRAVING AND PRINTING 

W ASIIINGTON. D. C. 20228 

FAR Secretariat (VRS) 
General Services Administration 
1800 F Street, NW 
Washington, DC 20405 

Subject: For the public record. 
Reference FAR Case 95-029. 
Use of Oral Presentations and its effect on Small Business Participation. 

Dear Sir or Madam: 

The Bureau of Engraving and Printing (BEP) has awarded 27 contracts using oral 
presentations. Five contracts were awarded to small business concerns and five to 
small disadvantaged businesses (SOBs). Of the remaining 17 contracts which were 
awarded to large businesses, many included Small Business Subcontracting Plans with 
very aggressive goals. BEP is currently in the process of awarding six other contracts 
utilizing oral presentations. Of these, two are set aside for small businesses and two 
for SOBs. 

Statistics 

Awards 

Total Awards: 27 

large Business: 
Small Business: 
SOBs: 

Active SoJicitations 

Total Active: 06 

Large Business: 
Small Business: 
SOBs: 

17 (62.9%) 
02 ( 7.4%) 
09 {33.3%) 

02 (33.3%) 
02 (33.3°ha) 
02 (33.3%) 

JUN 2 4 1997 



We beHeve that small businesses have benefited from our use of oral presentations in 
many ways, but particularly by saving time and money. Please call me (202/87 4-2534) 
or Efrain J. Fernandez (202/874-3142) if you require more information. 

Sincerely. 

(!~~~ 
Carol L. Seegars, Chief 
Office of Proc~rement 

2 



SOLI.~OWAY & ASSOCIATES 

2414 Sycamore Lane 
Edgcwnocl. MD 21040 

General Se1vices Administration 
FAR. Secretariat (VRS) 
1800 F Streets, 1\I"W 
Room 4035 
Washingtnt~ D.C. 20405 

Dear Colleagues, 

Profc.~~ionals Helping Professionals 

19 June 1997 

Charles D. Snlloway CPCM 
( 41 0) 679-4096 

Attached arc conuuents relating to liAR Case 95-029. Thank you fbr the opportunity h.l comment. 

Sincerely. 

··~· _,. ~~·' -.d, : ~·~ 
~!iY ·. . 43iloway 7 
....... ' . , .. 

.JJN 2 4 1997 



I appreciate the opportunity to offer comments on FAR Case 95 .. 029. Please consider the 
following "Group A" comments: 

1S.l01 
1n the not-so-good -old days the acqui~ition/procuren1ent regulations had a very weak 
endorsement of what the regulations then called "greatest value". It said something akin to" ... 
While the low cost is properly lhe deciding factor in many procurements., it may soanetimes be 
appropriate to consider non-cost factors as well as cost in circumstances such as Research and 

· Develop~ent contracting and cost reimbursenlent contracting." 

Because the regulations gave these two examples, many Federal agencies tended to use the best 
value proc:e.u only for R&D or other cost reilnbursement contracting.llappily .. in the mid 80's., 
we aU became involved with TQM and took into account the advice or Den1ing et al and began to 
buy the way that private individuals and companies buy. We considered quality as well as cost. 
And we did not limit this conunon sense buying technique • which we call '•best value"'- only to 
R&D and CR. 

Thus. in a contract for technical support personnel we were able to spend an extra buck or two 
for better people. In a contract for dining services we were able to get a contractor with 
outstanding past performance rather than limiting ourselves to "adequate"' performers. We did this 
even where the risk of"unacceptable pertonnancc·· was low. The idea was that the taxpayer 
!;hould not have to be stuck urith the low .. acceptable offer when products and services are being 
procured for the Government. If the outside world subscribed to the notion of'~low acceptable"" 
all of our parking lots would be full of subcotnpacts. eve,Ybody would buy the store brand instead 
of Coke or Pepsi, and the stock prices for discount airlines would go way up. 

{In the proposed coverage we arc taking a giant step backwards. It sounds as ifbest vaJue trade off 
techniques are recommended only when "less definitive" requirements arc involved and when the 
risk of unacceptable performance is high. It also appears to be a vel)' weak endorsement ofthe 
technique. If the concern is lhat we arc unable to award to a low cost offer in best value, please 
keep in mind that it has been well settled in many protest opinions that - in a best value 
JJrocurernent where non-co:~t factur5 arc mn1 e inlponam· than cost - the Government stilJ has the 
alternative of going to the low offer. It may do so whenever it wishes to take advantage of a 
"lower rated., lower cost"' proposal such a.c; in instances where the non-cost factors in higher rated 
proposals are not deemed by the source scl~tion authority to be worth the proposed increase in 
cost. If the concern is that best value takes too long. then include in your revised coverage that a 
best value procurement can have as few as "one" non-cost factors and as few as "one"'cvaluator. 

1 And emphasize that award can be made without· discussion. 

Because of the above considerations.. the proposed wording of 1 S .1 01 is certainly not necessary 
and almost certainly will jeopardize one of our most important acquisition reforms - the expanded 
use of best value. Recommend it be replaced by the following: 

" An agency may obtain best vatuc in negotiated procurement by any nun1ber of approaches. f·or 

IIJ 
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example~ an agency may use traditional negotiation techniques or multi-step selection. lJ) deciding 
whether to trade off cost and non-cost factors .. agencies should take into consideration the scope 
and importance of the acquisitio~ the level of expertise and experience needed to meet the 
requirement:- and other such environmental factors. ln routine contracting tbr commercial supplies 
and services, where criticality or complexity are not predominant and the amount of monies 
involved are nol significant .. agencies should consider other, less· expensive selection techniques, 
such as awarding to the low offeror, or awarding to the offeror with the lowest cOst. acceptable 
proposal.,.) 

15.101.2 
his paragraph proyides that the contracting officer can anticipate that the hesl t,•alue will result 

from the law cost .. acceptable offer. 

TI1e impact of this radical approach would be to change best value from a proce.u· and end re.fult 
to only an end result. This would render many precedents and practices obsolete. And it would 
do so without any discernible value being added. 

A contracting officer can dctennine best value only by comparing offers- that is the best value 
process. He or she cannot determine best value by hoping for or a11ticipating that the /tJwest 
offer will make the tnost hu~·iness .\'ense. The only way this approach could possibly pass the 
common sense test is in markets where all contractors and products are equal. And~ oflhancll 
cannot think of one. 

Using the proposed ill advised redefinition of best value that includes the low cost. acceptable 
proposal approach~ we will be executing- under the banner of best value- procurements where we 
will not be able to spend even one extra buck for a better contractor or a better product. Having 
that choice is the essence of a best value selection. 

I have nothing against using two step sealed bidding or negotiated procurement where award is to 
be made to the low cost. acceptable offer. However. it is not by any stretch of the imagination a 
best value proces .. -.. And if the re~'Ull turns out to be the best value it will be by happy accident and 
not due to any ESP on the pan of the contracting officer. 

Again, this proposed change muddies the best value waters without achieving anything~Jcase 
delete any inference that the low cost, acceptable proposal approach is a best value technique or 

_ 1., any inference that using that approach will automatically result in the best value. Common sense l cJV' dit.1~tes that best value can be detennined only by comparing the merits and oosts of proposals 
recetved] . · . 

· 15.405(a) (2) (iv). 
With regard to the requirement that firms without any past performance be given a neutral 
evaluation. Recommend the "shalls" be changed to ''mays". lt has been held that an advantage 
earned by incumbency is not one that must be eliminated. 1 see no difference here. lf the 
contracting officer feels that experience and good past performance are essential to the· 



qyv~q/t( 
. management of risk for a particular contract, then he or she should be empowered to make an 
exception to the feel good policy of neutral evaluations. There are already small business set
asides, mentor-protege programs, and "low offer', acquisitions that give new firms an opportunity 
to get a record of past perforn1ance. We should n.ot impose any "shalhr on the contracting officer 
that n1ay not make good business sense in specific situations. En1powennent- along with 
professionalism - is an essential requirement of true acquisition re!orm. 

-l5.406 (c) 
~ith regard to the inclu.sion of"highly rated' .. proposals in the competitive range. In determining 
rhe competitive range the contracting officer must compare proposals against one another and -

.J p1ust make an integrated assessment of n1erit and cost. Thus a proposal With a "score .. lower than 
1 .'other proposals may be left in the con1petitive range because of the opportunity for cost savings; 

:and a very highly scored (rated?) proposal may be dropped because there is no realistic 
opportunity of reducing an unaffordablc proposed cost. Using the tenn "highly rated" without 
definition will certainly be confusing. If we are saying that only the highest scored proposals arc in 
the competitive range, then this is bad policy. Recommend that, in lieu of " ... the contracting 
officer shall establish. a competitive range comprised of those proposals most highly rated ... ••• you 
substitute the words " ... the contracting oflicer shall establish a competitive range of those 

I proposals with a realistic opportu~ty to receive award ... ". Reconunend all appropriate 
i jubparagraphs be changed accord1ngly. 

I sincerely believe that the oveJWhelming number of contractors and contracting officers would 
endorse the notion that the competitive range only inc1ude those with a realistic chance ·to receive 
the award. To do otheJWise would be to incur additional expense for the parties involved without 
any real probability of gain. 

d5.406 . 
· Somewhere in IS. 406 it should be made clear that the contracting officer has the right to bring 

contractors that have been eliminated from the competitive range into the competitive rangejt'()r 
example, the contracting officer may learn that ·one or more of the companies in the range are 

h effectively disqualified (small business status. cnm1nal charges etc.). This changes the mix of those 
-) competing contractors with ·a realistic opportunity to receive award. Those who had earlier been 

eliminated may, because of changed conditions, now have a realistic opportunity to receive 
award. As another example, the agency ombudsman or ADR group may obtain infonnation that 
leads thetn to recotnmend to the contracting officer that he or she add a previously deleted offeror 
to the competitive range. · 

15.204-5 (b) 
Recommend the addition of the following: 
ult is important to tailor instructions for each procurement and to' strictly limit the use of 
boilerplate solicitation preparation tnstructl()ns. In tailoring, factors such as the expense of 
preparing proposals and the ease of evaluat1ng proposals should be taken into consideration. As a 
general rule. the government should not ask for information that is not essential to the evaluation 
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process for the specific procurement. Further, tailoring must result in instructions that are 
consistent with Sections C and M and other sections of the uniform contract format.•' 

15-204-4 (c) 
Recommend including the following: 
"'It is itnportant to tailor evaluation factors for each specific procurement and to strictly limit the 
use of boilerplate evaluation factors. Evaluation factors should be limited to those needed to 

'\ select the best value from among competing contractors. The detennination of the factors to be 
used should be based upon an integrated assessment of the product or service being procured and 
the information obtained fTom milrket research and market surveys. Again the cost of preparing 
and evaluating proposals should be a consideratio~ consistent with the needs of the government. 
Tailoring must result in evaluation factors that are compatible with the information contained in 
Sections C and L and other sections of the uniforn1 contract format.,. 

Charles D. Solloway Jr. 
Charles Solloway Associates 
Edgewood MD 21 040 
410-679-4096 



General Services Administration 
FAR Secretarial (VRS) 
1800 F Sts., NW, Room 403S 
Washington, D.C. 20405 

12158 Marbella Ct. 
Waldorf, MD 20601 
21 June 1997 

~ooz 

The following col'nmcnts are offered relative to the FAR Part 1 5 REWRITE proposed rule, as 
published·t4 May 1997. 

1. 15.20S(a) -·The Ja~oil sentence pr~,vides for an agency to .. permit" the charging of a 
fee for solicitations. This would be more in keeping with the philosophy evident in FARA and 
at FAR 1.1 02( d) if it were changed to "unless precluded by agency regulations". 

2.. 15.406(c) -·Use. of the terminology " ... ratings of each proposal against all 
evaluation crileria" could he interpreted to give preference to the scoring (whether nutnerica1 or 
otherwise) of cost/price proposals (since the tenn "rating" is usually associated with son1e sort of 
scorins method,)logy). \Vhile this may be an acceptable approach to evaluation. it is certainly 
not the rule of thumb. 

3. 1S.406(d)(3) and 15.407(a) ··There appears to be a conflict between these two 
cites relative to the the extent to which "material weaknesses" arc to be discussed/ncsotiated. 
Subpart lS.406(d)(3) provides that "The contracting officer shall ... discuss ... significanl 
weakncsses ... that could. in the opinion of the contracting officer. be altered to enhance materially 
the proposal's potential for award.'• However. 1S.407(a) seems to indicate that all material 
aspects do not have to be discussed. 

4. t 5.408 ·- Should not the SSA also compare all PROPOSALS in the assessment? 

5. 15.504·1 (d)-- It is not clear how, when, or why il would be appropriate to adjust 
proposed fee in a cost realism analysis. Given that the Govermnent is precluded from requiring 
an offeror to submit ..... supporting rationale for its profit or fee" [ref: lS.S04-4(b)(S)], there 
appears no basis on which the contracting officer could make a reasonable adjusunent of the 
proposed fee. Contracting personnel will undoubtedly attempt to apply a percentage of costs or 
to utilize a weighted guidelines approach . Cost plus a percentage of cost approaches are 
prohibited at 16.1 02(c) and 15.504-4 provides thal when cost analysis is not used, a profit 
analysis is not required. Given that the fee is ftXed. the usefulness of any adjustments in the 
proposed fcc in the cost realism analysis is not apparent. 

Sincerely, 

''J).J.,~ ~-~~ 
Denise Nolet 

JUN z 6 1991 
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Vaft-ed St&te. 
Gtnera.l A~eo11.n~ ~ 
1V~~oa.n.c.aos'a · 
omc. otthe hneraJ CouMl 

General.Servieea Administration 
PAR Secretariat (MVRI) 
18th ' F Straeta, NW 
Room 4037 
washington, n.c. 20,05 

· Attention& MI. Sharon A. Kiaer 

~ear Ms. Kiser: 

9S-o;9-13. 

... 

This ~espollda to tbe raquest f o~ comm•nts on the ~reposed. · 
Phasa I revisicn of Fed•ral Acquisitic~ Regulation (FAR) Pazt 
15 and related eectiona concerning aequiaition tRchniqu•• aDd 
source selecticn to be uaed !a contraettn~ b.v ~agotiatioft. ~ 
propose~ rule was puel!ched Lft the Fpgeral Baqtct•; en ~ 14, 
1997. Our ccmman~s do A~t encompasc P~a5a %%of tha pro.po••d 
rula, which adQres••• ia•uaa rel•ting to contract p%ici~ an4 
unsolicited propoaalc. 

Wo ha.va strcnQ'lY •upportec!. tbe I'Ait Part 15 Z'eGz.afting effort:. 
~pa proposQa rule contai~ major ~ovamenta ov•~ the lhaee X 
p~opc•al p~bli•h•4 iD Sept~~, 111,, We believe th&t the 
!Mprovemeftta will eo~t~ibut• tr•atly to the goal of a more 
flQxibla, ainplifiod, and efficie~t prooeea for selecting . 
eontractol'e b eompeeitive n~otiatet! acqul~·itlon•. 

~ comment• are limited. to a few uneleu pa:otlons of dle 
p:opc•al that eeulg mialesd.contractin;.offi~iala. We believe 
that to the extent possible, these.azeas sbou14 be clarit1e~ 
now rather ehan throu;b .1Ub1equent b14 proteltl aDd r••~lti~; 
ca8e law. 

our.spec1fio comment• are de~iled .tn tba aeeaebmen~. 

Sincerely, 

~~ 
Robert P. MUrphy 
General C:o\lllael 

Attaehme=t 

-----·· ·..,.--·. - . ------- .. ·----··· ·--·· .. 
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ATTACHMENT 

Qral lresentetions an4 Commynjs•tions Xitb Offar;r•• l•;tlen• 
15.103 and 1s.•~ 

. SQet~:on 15 .103 eaeoura;-es . the ~a.nc!ec! usa of o~a1 
p~eaentationa. Thia is a pro~i•in9 addie!on to th• FAa. We •~• 
COnee~ea, however, t~at thA~e ia ~o iUi4anee regarding an 0~&1 
presantation whe~e a~ard la to be ~ade oa the ~aie of init!al 
proposals, without diseuaa!~. 

Where award ia ta be maae Oft the baaia 0~ in!ti~l prcpo•als, 
without diaeussiofte, communic•tions are l~ite4 to the 
resolutio~ of D!Qo~ errore o~ clazif!c~tions ~at 4o no~ 
ee~atit~t• prcpo1al :avieioft•. %n view of these ~es~ric~ioDa, 
~he~• ·awtrd i•·tc be made wit~out aiacussion•-there 18 little 
~oom to~ dialo~•· %n o~er to make ~le~ to contracting 
cffieialc th&t the ~ole of o~al ~resentationl is very lim1te4 
in th••• cire~atance•, we •yg;est that •ubsect1on 15.l03(f) ~ 
~an<!a4 to provide that if the gove:nment conduet• 
·e~unicationa• ae defined in eection 15.001 ~urin; an o~al 
p~ea&Dtatio~, it muet Go~l1 wi~ 15.to,. . 

Jre;war4 f!.l~cl Pga;awom ur:br1et1na or Otferora; ssctiPPI 1$ I 6Q5 
etnd 1$ .JO& 

The proviaion at 15.605(&) (2) allowa an ot:eror exelude4 fro~ 
·the Qompetitive range t~ re~elt a eel~y o: its preaward 
·cebrie!ing until arter awar4. The prov1a1on· further states that 
if the delQY 1• grantac1, then •the 4ate the offeror knew o: 
sho~ld have known the ~a•is of • prcteet• for the purpose of 
filing a timely pro~eat with tbia Office pursuant to cur Bid 
Prctes~ ~egulationa at 4 C.F.R. I 21.2(a)C2) •tball• be the 
~ate tha exclusion notice waa received. our currant 
re;ulatione do not aadresa this 1ituaeion. 

To avoid confliet wi t.h the jur1•4i·ctiou· cf· our Offiee to 
determine whether a pretest 11 timely, ~ ~•commen4 that ~· 
portion of· subsection 15.505(a)(2) tbat ~elatea to the 
timeline11 of protests to cur Office bt deleted. A generic 
warning that a requeat for a aelayed debriefin~ could i~act 
~ timeliness of a proteat concerning the •Ubject of tbe 
c!ebriefin; would apprise protester• of a Jt()asihl• adverse 
timeliness eet•rmination ):)y this Office. (.Alao, the proviaiou 
at 15.,06(&) (4) (ii) &a4 Cii!) ~gncernin~·e~e timaliftela o! 
protest• filed with Qur Office in conneetioD with c!elaye4 
pcstaward debriefings or untimely d~iefing r•~··~• abou14 be 
deleted or •~ilarbr amenc!ec! fo~ t.b• same reasou _i1 

Ne1 
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TO 
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.. 

.,. _________ ............ . 

The p~ovieion• at 15.101-2(~) Cl) state eh&t Where awar4 is to 
be made on the bAaia ot the loweat-priceo technically 
acceptahle offer, the evaluation of an offeror•a paat. 
puforlM.llce is baseO on meeting or exceeding acc:~tability· 
etcnaa:ds. The pro~1s1cn·does ~ot refer to the Small lusineas 
A&ainiatration'& (SBA) Certificate of Competency {COC) process 
mandated~ 15 u.s.c. I 6J7(b)C7), If an offer from a &mall 
business 18 the sUbject of a past ~rformance evaluation ou a 
pass/tail basil ~d the cfler is re~ected for failure to 
.~pasa,· th1s is a ~o~reaponsibility determination that must· be 
reterre4 to the SSA fo~ consideration under that eaenc.v•c coc 
proeass. imitb of G!lttgn Gloyea. toe.,B-271~86, JUly 24, 199&, 
J6·2 CP:O 36. We r•eonunen<! that a referenee to th~ coc ~receaa 
be added tc this aection. Without such a referenoe, e~nt~aeti~w 
cffi~ie.l• may· not be ·aware ot t.he requirement to ~·f~ th•s• 
matter• to the SBA. 

Bequesta fpr Proposals: sect1on 15 203 

'I'he.provisiona at 15.203Ca)C2) ~uthori~• offe~ore to pzoopo•• 
alternative contract line item atru~turea. While the aeetion 
states that the evaluators shou14 eonai4o~ the potenti•l impact 
on ether terms &Dd eonditio~c iQ th• RrP, it fail• to inal~Ge a 
reference to the requir~t fo~ amending the ~P at •cct1on 
15.20~ if the proposed alte~t• chac~aa, ~•l~ea, i=c~a~e•, 
or othexwise modifiaa the R.FP r~remente O¥" te:1na ua 
ccnditiooa. We ~•ccmm.nd the auch .a relorenee be adQc4. 

Sucsection• 15.~03[e} an4 (f) au~ori•e the uee of letter aFPa 
and o:t-al JU";>s r•epactl.wly. %ft eaah ~•t:AnOe the pzoior ve:-sicm 
of FAR ~azt 15, pUblis~e4 in ••pt~e~, 1'''' prcvidea thac che 
uaa of lettar gr oral RPP* ~uld ~ot ~e1ieve che contracti=g 
office~ fzoOU\ ¢o~lyin; 'fi tb othe~ 'I'M requirements, The 
warning a ~o not appco.r. iza the current ·pz-opoaa1. In 41scuasions 
with m~r• of the. contracti~; c0111muni ty, we have beeoma 
cor.c•~ne4 that aome·believe thae.the use·ot letter or oral RFP• 
~eeul~• ia relief frQm ot~e%'7AR ~~1r~~s. ~o avo1~ thi• 
~•conception, w. recommend ~at the caucionar,v statement• be 
~taine4 in both aectio~. · 

Xaauinq Solic!tat!ons· StQtigp 15.20! 

Subsection 15.20S(a) gove~l the ava1lab11it.Y o~ solicitation.. 
xt •tates tb&t eopiea of aol1c1tationa mu.t be provi~e4 to 
small buaineasea u~·on requerat anc! providea that a •raalonabl• 
number or cop1ea• ahoul4 be available for di•tributi6n to 
"·otner eligi})le l)arti••. • The PZ'0\7isio: c:oulc! ~ read u . 
inconaistant with the ~~irement at '1 u.s.c. I 41,(4) ~t 
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all potential offerors, of what•~•~ •ize, are ent1tle4 to ~· 
aolieitaticn paek•~•· Wa raeo~~•~4 t~t thG p~Qvisioft ~e 
&mended to alert ccntrae~in~ offieo~· to tbia requirement. 

AUbmission Modificat)op.·peyip!gn, apc! W!tbs!;:awal pf 
LP-.ro~p~c.usi.liia.,.l .. $...,· _.,.1 s..__.,Uio ... a · · 
Subsection 1§. 208 (c) autberisee :the ae·ceptanc:e o~ late 
proposals.if t~ aue Gate ie extended for all or~ercrs, the 
latenQal wa~ eaucea ~ •action•, or 1nact1ons, of the 
Go~e~ent,• or th• offero~·demonatratea ~hac latenesl wa~ due 
to eaucac beyond it• con~ro1. %n view ot bow critical . 
c!eei.:ion• to accept. lata p:z:opoaals are ·'to offeror•' perc:aptio1l8 
of fai~ treatment.~· contract1n; agencies, w. ~elieve that the 
~ubaection eho~ld p~ovide ;u1~ce for determining, for 
example, what type of gove4nmen~ action or inaction would 
juetify tbe ~~ceptanee ct a late proposal. We raeommena that 
tne provision be ameca~ to provi~e that late proposals may be 
ac:c:epted: (1) 1r the <!eac!line ia extended for all; or ·(2) tbe 
sW=niaeion was late because. of. circ~tancel··beyond the 
offerer'& immediate control ana acceptance of tbe late propeaal 
w~l~ not likely result in ~y competitive a~v~eage. Where it 
i• determined that a propoaal ~a• late beeause of •i~ro.per• 
governmene ac't1on or inaction, 1 t chould be accer>tad. We . 
auggelt that the s~ection bQ amendod to read aa follow.: 

•eel Late p:oposala, modifications, &n4 final 
revisions, may be aceapte~ b.y the contracting offic~ 
provided-

I 
! 

\ 

\ 

' 
I 
•. 

I 
'· 
j: ,. 

I • 

l· 

I 

(1) The contracting officer exten4• t~ due 
date tor all cfferora; or · . r .. 

Pale 3 · 

(2) The e~ctraeting ctficer dat~nea that tha 
lateneaa was caused ~ ~roper Gcve~~ 
action• or inactions: or 
(3) 'h• offerc~ demonatrat•~ by aubmiaaiOD of 
f&etual information ~t tho ci~c~tanGe8 
.eausing the lat•·sUbmi~sioD w•r• ~yc~4 the 
·imme41Ate control o! .tee ofto~o~, ·and tbe 
contractie; cfticer.dQt·~·· tbat it·ia 
unlik•lY tha~ a ~ompet!tive advantage will 
OC:C:UZ' •• 

. .. 
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Author: •john battan• <jbattanajayeor.eom> at internet 
Data: 7/8/97 11:08 AM 
Priority: Normal 
TO: farcase 95-029 at CSA-V 
CC: jbattan~jaycor.com at internet 
Subject: Comments on FAR 15.5 

COMMENTS ON SOBPAR~ 15.5 

15.502 

++~DARe 

~he first sentence of section 15.502(a) (2)·(i) mak~s a parenthetical mention 
of Sestablished catalog or market prices6 a• an example of einformation 

{ related to prieeso. I suggest the dele~ion of the language within the 
parenthesis, and the substitution of 6 to be u1ed to perfo~ price analysiso. 

My concern is that the current wording will imply that the use of 
6establiahed catalog or market priceso is tha only or the preferred method 
of performing price analysia with info~ation other than coat or pricin9 
~ata •. ~fact, it is ~nly one of the six methods listed in 15.504-l(b). 1 

If, as I suspect, the objective i• to encourage thR co to use price 
analysis rather than cost analysia, it should be made clear that all of ~he 
~rice analysis methods listed in 15.504-l(b) are available. 

15.503 
My 9eneral comment on this section ia that y~uEre movin9 in the right 
direction by requiring cost or pricing data as the exception and 
prohibiting it as the norm. Ho~ever, I believe it should go further. In 
~ost of the situations where ~he eo ie prohibited from obtaining cost or 
pricing data, he should also be prohibited from obtaining uncertified cost 
information. This is particularly true in cases of modifications to eeale4 
bid and commercial item contract& because the contractor£• aceount~g 
system may not be able to produce cost data that is diqestible by tbe 
Government. such a contractor often has a process (rather than a job cost) 
accounting system, uses direct rather than absorption costing and does not 
segregate unallowable costs (and may be unacquainted with the entire 
concept of unallowable costs). The outputs of.auch a system, while very 
acceptable for financial accounting and the contractorEs internal needs, 
are incomprehensible to the average Government eost analyst who Oneeds8 a 
coat element breakdown with wei9hted guidelines, eoct of. money and ba~kup 
for the overhead rates. 

Aa mentioned in section 15.502(a)(l), unnecessary aubmission of cost or 
pricin9 data leads to 6increased propo•al preparation eo•te, 
generally extends lead-time, and consumes additional contractor &Dd 

A, ~overnment reaources.o Thaaa problema are equally applicable to 
V unnaceoeary submission of uncertified coat information. The bur4en on the 

aequisition process has very little to do with certification. Rather, it 
•tema from the need to collect, analyze, aubmit, and explain co•t 
information and use it aa the basi• for neqotiation. Acco~dingly, I 
suqqest that the prohibition on obtainin; coat cr pricing data shoul4 be 
extended tc prohibit the obtaining of uncertified cost ·infor.matioa. 

15.!04 
I su;gest the addition of a requirement that any written field pricin; 
report (reqardlege of the degree of formality) must be i~ediately provi4e4 
by the originator to the contractor. This seems consistent with the 
current emphasis on communication. Moreover, no useful p~rpoae 1a aerved 
by denying or delaying the availability of thi• data to the contractor. 
Procurement lead time will be ahortened by enablin9 the contractor to ~egiD 
preparing for negotiation as soon aa possible. Under present procedure, 
negotiations are frequently delayed or prolonged by the late introduction 
of esurpriseo ~~udit findinga. My personal experienee ia that the factual 

aJooz 
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,data provided ~0 contractor• by field auditor• and technical epecialiata at 
exit conferences is often inaccurate o~ incomplete. 
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Author: •joe ely• <elyacontracts.nrl.navy.mil> a~ internet 
Date: 7/2/97 11:38 AM 
Priority: Normal 
TO: farcase 95-029 at GSA-V 
S~jec:t.c COMMENT ON FAR CASE 95-029 B 

I 

Thia comment belongs in Group B. 

The proposed rewrite of Part 1! should recogni~e that coat 
analysis may be the most appropriate type of analysis for 
•ome proposals below the $500,000 threshold for obtaining 
coat or pricing data. 

~he definition cf •informa~ion other than cost or pricing 
data• at 15.801 (which is retained at 15.501 of the propoaed 
rewrite) includes •cost information.• The definition of 
•cost analysis• also at 15.801 (and retained in •lightly 
modified form at 15.!04-l(c) of the propose4 rewrite) 
iQf~ude• review a~d evalu~~ion of the separate cost elements 
of an offeror's or contractor's information other than coat 
or pricin9 data. It is clear from these two dafinitions 
that cost analysis may be performed when eost or pricing 
data are not obtaine~. 

lS.SOS-l(b), however, links the type of analysis to whether 
or not cost or prieing data are re~ired: when cost or 
pricing data are required, the eontractin9 officer must 
perform a cost analysis and should perform a price analysis; 
when eost or p~ieinq data are not required, the contracting 
officer ~ust perform a price analy•is. (These eame 
pre~criptions are retained at 15.504-1(&)(2) and (3) of the 
proposed rewrite.) 

However, there are situations where, although cost or 
pricing data ie not required, ccet analysis i• tha most 
appropriate analytical technique. For example, an 
un~olicitea research proposal for lesa that $500,000 1• no~ 
a commercial item, is not subject to adequate price 
competition, and typically baa a unique atatement of work 
developed by the offeror. The price analysis techniques at 
lS.SOS-2 (retained in slightly modified form at 
1S.S04-l(b)(2) of the proposed rewrite) are of limi~ed 
usef~lnea• in this example. The most useful propo•al 
analysis would be a cost analysis of the propose~ cost 
elements in conjunction with a technical analysis. 

Under the current Part 15 and the proposed rewrite, however, 
only a price analyai• would be required in the above example. 
L.The proposed language at 15.504-1(&)(2) •houl4 be reviaed to 
include • ••• unles• the proposal 1• below the threshold for 
obtaining cost or pricing data and the contracting officer 
determines that co•~ analysis il in ~he beat intere•t• of the 
government.• If ~re preci•• guidance 1• preferred, the 
following sentence could be addad instead& •A cost analya~a 
may be ueecl in lieu of, or in conjunc~ion with., a· price 
analysis for proposal• fo~ noncommercial items or eervices 
below the threshold for obtaining cost or pricin9 data if 
there ia not adequate price competition and information other 
than cos~ or pricin; data adequate for cost analy•i• is 
available."7 

Iii 004 



-~~-- -----

07/10/87 TBtT 10:48 FAX 202 SOl 4087 

•J. c. ELY 
Head, Contracting D1vi•ion 
Naval.~eseareh Laboratory 

. ., .. 

FAR STAFF ,.,.,. DARC IZJ 005 

, 



Author: nobody@WWW.arnet.gov at internet 
Date: 7/3/9, 4:29 F.M 
Priority: Normal 
TO: she~i kiser at GSA-V 
Subject: FAR Case 95-029 (Group A) 
Belew is the result of your feedback form. It was sUbmitted by 
Mary Lynn S~o~t () on Thursday, July 3, 1997 at 1S:29s53 

··--·---·---·---··---·---···---·---·---··---··--··---··---··---··---··----· 
sender: partlS~.gsa.gov 

agency, u.s. Nuclear Regulatory Commission 
.. 

TITLE: Part 15 proposed rule co~ents 

text: The u.s. NUclear Regulatory Commission has used oral presentations 
for fourteen pxocurements as of June 30, 1997. Small businesses 
paxticipated in nine of the p%oeuremants, six of which were setaside 
either for small businesses or B(a) companies. In one of the 
three competitive procuzements that did not involve a setaside, 
a small business won a procure~ent over a large business. As a 
reslt, s~all businesses received seven of these awards. Xn no 
case did a large business %eeeive an avard for work whiCh vas 
pre~iously performed b~ a small business. 

Further questions can be directed to me at (301) 415-6179, 
ox to Susan Hopkins, Policy Analyst (301) 415-6514. 

Ma:ry Lynn Scott 
Advocate fo: Procurement Reform 

-------·---··--···----·---··---··---··---··----~----·----·----··----·----·-

REMOTE_HOST: igate.nrc.gov 
JlEMO'l'E_ADD:R.: .14 B • 184. 176. 31 
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Author: •john battan• <jbattan@jaycor.com> at internet 
Date: 7/8/97 11:08 AM 
Priority: Normal 
TO: farcase 95-029 at CSA-V 
cc: jbattan~jayoor.eom at internet 
Subject: Comments on FAR 15.5 

COMMENTS ON SUBPART 15. 5 

15.502 

...... UAK\. 

The first sentence of section 1S.S02(a)(2)(i) makes a parenthetical mention 
of &established catalog or market prieeso as an exaMple of 6information 
related ·to prieesa. I suggest the deletion of the language within the 
parenthesis, and the substitution of & to be used to perform price.analyaie8. 

My concern ia that the current wording will imply that the use of 
oestablished cataloq or market prieesa ia the only or the preferred method 
of performing price analysis with information other than cost or pricing 
data. In fact, it is only one of the eix methods listed in 15.504-l(b). 
If, as I suspect, the objective is to encourage the 00 to uee price 
analysis rather t~an cost analysis, it should be made clear ~hat all of the 
price analysis methods listed in 15.504-l(b) a~e available. 

15.503 
My general comment on this section ia that youEre moving in the right 
direction by requiring cost or pricing data ae the exception an4 
prohibiting it ao the norm. However, I believe it should vo further. In 
moat of the situations where tha co i• prohibited fEom obtaining cost or 
pricing data, he should also be prohibited from obtaining uncertified coat 
information. ~his ia particularly trua in eases of modification• to •eale4 
bid and commercial item contracts because the contractorEs accounting · 
system may not be able to produce cost data that is digestible by the 
Government. Such a contractor often has a proceas (rather than a ~ob coat) 
accounting system, uses direct rather than abaorption costing and doea not 
1egregate unallowable costs (and may be unacquainted with the entire 
concept of unallowable costs). The outputs of aucb a system, while vary 
acceptable for financial accounting and the contractor•• internal needs, 
are incomprehensible to the avera;e Goverrunent cost analyat who ~needs8 a 
cost element breakdown with weighted guidelinea, coat of mone~ and backup 
for the overhead ratee. 

Aa mentioned in section 1S.S02(a)(l), unnecessary submission of coat or 
pricing data leads to Oincreaeed proposal preparation costa, 
generally extends lead-time, and consumes additional contractor and 
Government Eesourcea.o These problems are e~ally applicable to 
unnecessary submiseion of uncertified cost information. The burden on the 
acquisition process has very little to do with certification. Rather, it 
etems from the need to collect, analyze, eubmit, and explain coat 
information and use it •• the baeie for negotia~ioft. Accordingly, I 
suggest that the prohibition on obtaining cost or pricing data ehould be 
extended to prohibit tha obtainin; of uncertified coat 1nfo~mation. 

15.504 
I suggest the addition of a requirement th~t any written field pricing 
report (regardless of the degree of formality) must ba lmmediatelr provided 
by the originator to the contractor. This eeema eonsiatant with the 
current emphasia on communication. Moreover, no useful purpose ia aerved 
by denying cr delaytng the availability of this data ~o the contractor. 
Procurement lead time will be shortened br enabling the contractor to begin 
preparing for negotiation aa soon as possible. Under present procedure, 
negotiations are frequently delayed or prolonged by the late introduction 
of esurprisea audit findings. My personal experience is that the factual 
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data provided to contractors by field auditors and technical epeeialiet• at 
exit conference& ia often inaccurate or 1nco~ple~e. 
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Author: •joe ely• <ely@eontracts.nrl.navy.mil> at internet 
Date: 1/2/97 11:38 AM 
Priority: Normal 
~= farcase 95-029 at GSA-V 
Subject: COMMENT ON FAR CASE 95-029 I 

This comment ~elongs in Croup B. 

~he proposed rewrite of Part 15 ahould ~ecognize that cost 
analysis may be the most appropriate type of analysia for 
some proposals below the $500,000 threshold for obtaining 
cost or pricing data. 

~he defini~ion of •intor.mation other than cost or pricing 
data• at 15.801 (~hich is re~ained at 15.501 of the p~oposed 
rewrite) includes "cost information.• The definition of 
•cost analysis• also at 15.801 (and retained in slightly 
modified form at 15.504-l(c) of the proposed rewrite) 
includes review and evaluation of the separate cost elements 
of an offeror's or contractor'• information other than cost 
or pricing data. It is clear from these two definition• 
that coat analysis may be performed when coat or pricing 
data are not obtained. 

15.805-l(b), however, links the type of analyaia to whether 
or not cost or pricing data are required: when cost or 
pricing data are· required, the contracting officer mu•t 
perform a cost analysis and should ,perform a price analysis; 
when cost or pricing data are not required, the contracting 
officer must perform a price analyeia. (Theee aame 
prescriptions are retained at 15.504-l(a)(2) ancS (3) of the 
proposed rewrite.) 

However, there are situations where, although cost or 
pricing data is not required, cost analyaia is the moat 
appropriate analytical technique. Por example, an 
unsolicite~ research proposal for less that ssoo,ooo ia not 
a commercial item, is not subject to ade~ate price 
competition, and typically ha• a unique •tatement of work 
developed by the offeror. The price analyais techniques at 
15.805-2 (retained in eli9htly modified form at 
lS.S04-l(b)(2) of the proposed rewrite) are of limited 
usefulness in this e~ample. The moet useful propo1al 
analysis would be a cost analyaia of the proposed coet 
elements in conjunction with a technical analyeie. 

~nder the current Part lS and the proposed ~ewrite, however, 
only a price analf&ie would be required in tha above example. 

The propos~d language at 15.504-l(a)(2) •hould be ~aviaed to 
include • ••• unless the propoeal is below the threahold for 
obtaining coat or pricing data and the contracting officer 
determines that cost analysi• L• iD the ba•t intexe•t• of the 
government.• If •ore prec1•• gu~4ance 1• pref•~~ed, ~h• 
following •entence could be added 1nataacl: -'A coat analy•i• 
may be used in lieu of, or in conjunction with, a price 
analysi• for proposals for noncommercial items or ae~vicee 
~elow the threshold for obtaining cost or pricinq data if · 
there ia not adequate price competition and information other 
than cost or pricing data adequate for coet analy•i• 1• 
available.• 

"-
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DEPARTMENT Of HEALTH a. HUMAN SE&VlCES Office of U1t: Secretarv C4-
Jll. I 0 1991 

General Services Administration 
FAR Secretar.iat (VRS) 

.· -.., W11shing1on, D.C. 20201 

ti!J-:_C~f-I! 

( 

1800 F Street, NW - Room 4035 
Washington. DC 20405 

Dear FAR Secretari~t: 

The Department of Health and Human Services is responding to your 
request.for eorrLments on FAR Part lS, Contracting :by Negotiation 
(FAR Case 95-029) . 

----- ~ Ir1 general, the Department still finds the :rew"t·ite inc:otnplete, 
disjointed, and confusing in some areas. Furthermore, we ~elieve 
the rewrite lacks continuity and readability, and will cause a 
greater proliferation of •'agency supplements .. attempting to 
explain the va.gue and open-ended sections in the :rewrite.. We 
also note that the rewrite de,riates from aecepted FAR drafting 
conventions, making the Part read somewhat differently from the 
rest of the existing FAR.~These criticisms are illustrated by 
the specific comments in rhe enclosures. 

This office's comments are contained in the first enclosurE!, and 
comments from ttt~o of our a.genciee a:re in the following enclos
ures. Our agency comments are provided verbatim so that the 
Rewrice group may read. firsthand, what operational contracting 
office personnel think of the new FAR Part 15. 

we :recognize tha.t many of our comments are cutt.ing a.r1d critical. 
but, realizing the magnitude of the impact of the rewritten Part 
15, we sincerely hope that these comments will be given fair 
considera.tion and will be ju.d.geci from the perspective that they 
are being offered in an effort to improve the rewrite rather than 
to heap criticism upon it. 

Thank you for considering our comments. 

f-
Enclosures 

Ma eisman 
Directcr, Office of 
Acquisition Management 
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HHS COMMENTS ON FAR PART 15 

2.101- The definition of "best va.lue 11 is so generically nebulous 
~hat it: suita.bly fits any situation. Obviously, this was the 
intent of the drafters; however, we disagree and believe it is a 
disservice to contracting office~s. 

4.10 & 11.8- We object to the establishment of two subparts 
solely to addresS~ the topics of 11 cont.raet line items•• and "pre-
award testing." · 

·14 .404-1 Cf) (2)- We recognize this is in the exi.sting FAR at 
15.103, but believe it needs to be modified to better state its 
intent. We recommend: "The negotiated. price(s) of the offeror(s) 
in line for award is(are) equal to or lower th~n the lowesc bid. 
price from a responsible bidder." 

15.000- This section is totally disjcintedl ·The three sentences 
address .three completely different concepts that do not go 
together. The first sentence is the only one needed, a.nd it 
should be rewritten to read: uThis part prescribes poli~ies and 
procedures governing contraeting by negotiac1on, whether with or 
without competition." The second sentence should be aelet.ed 
because there is no reason to highlight the "bargainingn concept 
in the scope of the part. It is addressed in detail in·the 
definition of. "negotiation"·in section 15.001. The third 
sentence is a definition of ftnegotiated contract~" and. if deemed 
necessary, should be added to section 15.001. 

15.001- The firet chree d.efinitions (cotnmunica.tiorlS, discussions, 
and :negotiatio:n [should be "negotiation.§."]) are in a hierarehic 
or successive order and should be repreeenced that way through 
their definitions. We propo~e: · 

''Communications" are all interchanges between t:he Government 
and an offero:t· followir1g the receipt:. of offers. Communications 
may include dis~ussions, negoti~tions, or other forms of inter
change, 

"Discussions" are communication~:~ between the Government and an 
offeror that occur a.fcer establishment of the competitive range, 
and thac may, at che contra~ting offieer·s discretion, result in 
the offeror being allowed to revise its proposal. [NOTE: We 
substituted. ••cornmunieatio:n.s" for unegotiations" to show the 
hierarchical relationship, and to be consistent with FAR 
1 5 . 4 0 6 (d.) ( 1 ) . 1 

"Negotiations" are discussions that involve bargaining.. :ear-
gaining includes ...... etc. (verbatim). 

We also recommend the definition of proposal modification be 
revised to read as follows for the sake of cla%ity: 

"Proposal modifieat·ion" is a. ehange to a propo~al by the 
offeror made before the solieatation•s closing date and time, or 
made in response to an amendment. or made to correce a mistake at 
any time before aw~rd. 
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_ 15 .101· In the second and fifth li.nes of the Federa.l Register 
~-version, chang·e. the word "procurernents" to "acquisitions" to be 

consistent with the rest of the FAR. 

15 .lOl-l In para.graph (a), change "This" to "The" and add 

~ 
"tradeoff" so the sentence reads; 11 The tradeoff process ie ..•. n 
FAR convention. and common writing practices, dictate that the 
su.bject he id.ent.ified when first addressed in the te~t. It is 
not a.ecept:able to title the section and then begin the 

(6 

II 

/'t-

description with a reference to the title. 

In paragraph (b). change 11 applies" to "apply" because there are 
more than one condition which follow. 

~aragraph (b) (3) should be redesignated as new p~ragraph (c) 
because it addresses new thoughts separate from the items in 
paragraph (b) . 

15.101-2 'I'he same comments made fo:r 15.101-1 apply here. The 
sentence should begin: "The lowest price t.echnically acceptable 
source selection process is .... ". In paragraph (b), the word 
"a.pply'' should he ueed insteaa of "applies" because there a:re 
more than one it etn. 

15. 102- For clarity, the beginnir1g of pa.ragraph (b) should be 

I '1..... rewritten to read: ••To initiate the multi-step sou.rce selection 
7 technique, the agency iesues a. solicitation that describes ...... n 

15.103- In the eighth line of paragraph (b), insert after "o~al 

I 
cJ presenta.ticn, n and "consider .. the words ''the contracting officer 
{ should". This gives direction to a specific individual and 

allows the contracting officer to exercise authority. 

I
~ 15 .405.. Paragraph (a.) (4) requires a subject title .. to be in 

·.., accord with (a) (1)- (3) .. 

{
[ 15.603- Is there a conflicc b.etween l5.603(b) (3) and 
r 15.6oS(a) (2)? we are not certain. 

15.606- Is there a confli~t between l5.606(a) (3), {1 l5.606(a) (4) (1), and 15.60S(al 13)? Again, we ~re uncertain. 

II!:JUU'I 
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART l.S 

· lS.ODl Definitions 

_We have some basic concerns on the proposed changes in the communications~ discussions and 

rr/ negotiation areas that are discussed later in the comments.· We also noted instan~es in which the 
0 proposal defines or use~ these terms in an inconsistent manner. For example .. the definition in this 

11 

Z{ 

subsection treats disoussjpn as a form of negotiations when, in fact. only soJne discussions 
constitute negotiations. L We suggest defining artd consistently using the three terms along the 
following lines. These: suggestions ref1eet the proposal's intent as we unde!stand it. 

.... Communications are all interchanges that· occur between the Government and otferors 
following the receipt of proposals. These rnay include discussions, negot;ations and other 
interchanges with ofTerors. 

•• Discussions are communications between the Government and an offeror that occur 
after establishment of the competitive range and that may, at the contracting otlieer's 
discretion, result in the offeror being allowed to revise its proposal. 

-· Negotiations are discussions that involve bargaining. Bargaining includes persuasion. 
alteration of assutnptions and position~ and give·and-takc, and may apply to price, 

schedule. technic::al requirements. type of eontract, or other terms of a proposed 
eontrac;:t.fAs currently written, negotiations are not distinguishable from 
bargainiJg and we question the need for the latter te~ 

15.002 Negotiated Acquisition 

We suggest calling this section ·'Types of Negotiated Acquisitions:' While the entire Part 1 S 
deals with negotiated ac;quisitions. this subsection addresses two specific types; i. c .• sole source 
and competitive acquisitions. 

1S .. l Source Selection Processes and Techniques 

15.101 Best Value Continuum 

In order to be consistent with Subsections lS.lOl-1 and lS.lOJ .. z, the second sentence in this 
subsection should refer to "processes·" instead of "approaches." 

1 S .1 02 Multi·step Source Selection Tec;hniquc 

This subsectjon authorizes a multi·step source selection process that could potentially exclude 
sonte otrerors frorn the competition prior to evaluation of full proposals. We have the following 
concerns: 

- Offerors could potentially be exc:lrJdc:d during the initial phase of the multi-step proc:es~ for 
reasons that would be corrected in a normal negotiated pro~ess (e.g., for failing to include certain 
dcse1iptive literature). We are concerned that this would increase protests and related workload. 

~" 
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The mults-step process ts authonzed when the subrrussion of full proposals would be 
"burdensome" to offerors and the Government. However, this is an inherently subjective 
criterion and the multi-step process i$ .not well-defined. For exampl~ we are uncertain when fi.tll 

/}· /? proposals should be requested and when negotiations would be allowed. The current wording v· (_,/could also be interpreted as precluding ~iscussions beyond those conduaed in the initial step. We 
5Uggest providing more detai).:d guidance on when the multi-step pro~ss may be u~ed and how il 
is to be cond~~ted. 

lS.l 03 Oral Presentation 

If a contractor s~heduJe~ for an oral presentation arrives late for that presentation, will the 
? -2 contrac.ti~g o~cer have to make a written determination regarding the "ileiCeptancc:" of the 
c_ 7 present~tlo~, te., do the lite '.'proposal" regulations apply to oral presentations? 

z 

15.2 Solicitation nnd Receipt of Proposals and Inrorm;tdon 

15.201 Presolicitation Exchanges with Industry 

This subsection authorizes use of an RFI (Request for Information) to obtain planning 
information (including price) from vendors. The latest draft wording docs state that the 
procurement integrity requirements apply to these information exchanses. However, we contin1.1e Y to believe that the subsection should require that the exehanges b" .;Qnduc:ted under the direction 
of. or in eoordination with the contra,ting officer. This would help ensure that the exchange& are 
'ondu,tcd without favoritism and that the Govenwent obt1in1 tbtr ll~~ded information and no 
inappropriate inform~tion. 

15.202 Advisory Multi-step Source Selection 

We found the reference to llsource selection·' in the title of this subsection confUsing sinCic; this 
?~advisory process does not actually involve source selec:tion. We also question the value of the 
~ "advisory·• process given the fact that .the solicitation would stiU have to be issued and all sources 

that participated in the adYisory stage would remain eligible to compete:. 

If this concept is incorporated in the FAA. we suggest providing further guidance on the 
information to be furnished ro offerors that are deemed unlikely to be competitive. This should 
include the extent of the infonnation and whether it needs to be pro"ided in writing. We assume 
that one objective would be to avoid disclosing information that could provide a fum with a 

. compcritive advantage in successive stages of the competition. 

1S.203 Requests for Proposals 

Paragraph l 5.203 (c) states that electronic methods may be used to issue RFPs and reui~ 
proposals. We would appreciate receiving ~larifYing suidance {in the paragraph) on whether hard 
copy RFPs must be: provided, upon request, when electronic RFPs are used. 

15.204 Contract Format 

't- "'Ihis section refers to a ''standard" contract fonnat but the language at 1 S .204-1 describes a 
uniform,. contract format. We suggest using "uniform" 'ontract format throughouE. 
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15.207 Handling Proposals and Infonnation 

_ Under this subpart~ "If a proposal is received by t.he Contracting Officer electronically or by 
facsimile, and the proposal is unreadable to the degree that confonnance to the essential 
requirements of the solicitatio·n cannot be ascertained from the document, the Contracting Officer 
immcdjately shall nctif)' the offerer and permit the offeror to resubmit hlslher proposal. The . 
method and time for resubmission shall be prescribed by the Contrac;ting om~er after consultatiOn 
with the offeror. The file must be doc;umented to show what transpired. The resubmission shall 
be ~onsidered as if" it were received at the d~te and time ofthe original unreadable submission for --. 
the purpose of determining timeliness under 1 S .208(a), provided the ofFeror ~omplies with the 
time and format requirernents for resubmission prescribed by the Contracting Ofti~er." 

1
!J We are concerned that by allowing the: offeror to resubmit his/her proposal, the fair treatment of 

?G) other offerors is at risk. We are concerned about the potential for abuse anC:llack of equity amons 
L ~ ofTerors. 

1S.208 Subtnission9 Modification, Revision and Withdrawal ofProposals 

The proposal to allow contracting officers to accept late proposals when the lateness was caused 
by the Govemment seems sensible to us, but we have ~ncems on the ~ompa.nion proposal to 
allow late proposals tQ be ac'epted without su~h a reason by simply ex:tcnding th~ due elate for all 
otrerors. In effect, this would allow the contracting officer to accept a late proposal by extendiftg 
the due date for all ofTerors '9th~ d~t~ Q.t whir;h the late proposal was rec:eived. This would be; 
prejudicial to the other offerors. who would have no practical ability to take advantage of the 
extended due date. It would also increase the potential for leaked source selection information 
5ituations. 

When Government-caused lateness is net an issue:, we suggest establishing an objective criterion 
for aceepring late proposals such as a provision that allows late proposals to be accepted if they 
provide signific;ant cost or technieal;ovantagc to the Government and are received within flve 
calendar days of the specified receipt date. further, this approach avoids the need to extend the 
due date and Kmend the solicitation. 

15.210 Forms 

This section states that there are no prescribed forms for solicitations or contracts. While this 
would not inconvenience the Q()vemment~ it represents a 1nove back toward the pre-FAR 
5ituatiQn •n whith vendors had to deal with numerous different federal forms. 

15.3 Urasolicited Proposals 

~ 1_ Although this $Ubpart provides helpful suidanee for unsolicited proposals, given the deo.finitiohl at 
/'V 15.001, we question the frequent reference [0 "negotiations" instead or··discussions." 

J) 1S.306-l(a)(3) under keceipt and Initial Review 

This appears to be the same as 1S.l07(a)(3) under Criteria for Acceptance and Negotiation of an 
Unsolieited Proposal. 



0771-4/r&T KON 07:35 FAX 202 501 40tH t'AK STAFF 

JUL-11-9"1 FRI 7:43 OFF OF GRANTS.ACQ MGMT FAX NO. 02 P.OB 
1SJ OUfJ 

~::?2P-/f 
......;11S.309(h)(3) Limited Use ofData/Unsolicited Proposal Use ofData Limited ~ . ' 

b~ The sentence is no longer needed be~;ause there are no requirements for cettificatlons in 
FAll3.104-9. 

1S.4 ·Source Selection 

1 S .400 Scope of Subpart 

In general. we had difficulty comprehending the changes being proposed for Source Selection, 
and believe that this is due in part to the elimil').ation of traditional contracting terms su~h as 
.. Clarifications~ and •'Best and Final Offers.·· For example: 

- 1S.406(a) proposes to allow the Government to resolve minor or clerical errors or 
clarify certain proposal features without engaging ift fUU-fledged discussions with offerors. 
This concept ~losely resembles the ~·clarifications" that are eurrently defined ln FAll 
1S.601 and authorized in FAR 15.607, but the propoaal dots not usc that trAditional term. 

-- 1S.407(b) authorizes the c.ontracting officer to requc:~t final proposal revisions at the 
conclusion of discussions. These revisions closely resemble the .. Best and Final Offers .. 
that are currently defined and authorized in FAiltS .. 6tl. However, as in the case above, 
the proposal discards the traditional term without providing a better term or explanatio,. 

We suggest retaining the traditional terms that have evolved with and are familiar to th~ 
contracting coJnmunity whenever possible. In the cases (above), the traditional terms could be 
rc;tiin~d wilh little or no change in their 'urrcnt f M definition1. 

1S.404 Evaluation Factors and Subfactors 

Item 15.404-(d)(l) would require that the price or cost to the Government be "evaluated" in 
every source selection. This wording ~uld be ~onstrued as requiring that price or cost be 

2 7 
reviewed and scored by a technical evaluation panel in conjunution with the t~ch~i~J evaluation 

.,· 'ritcria. This is unrealistic in a research and development 8"JUi5ition where a p1n~l of outsid~ 
experts is used to perform the evaluation. This potential problem could be Avoided by requiring 
tha[ price or c;ost be ··considered~' (rather than ICevaluated") in source selection. 

15.404(t) Evaluation Factors and Subfac:tors 

3 ~ We recommend that a definition for "sisnificantly•' be provided. 

15.405 Proposal Evaluations 

The information on 4'trade.afFs" i'ft Item (J) would be dearer if it eross--rekrenced the related ?1 discussion in proposed Section lS.lOI ... J. Relatedly. it would be appropriate to require 
::; documentation when using the lowest pric;c technically acceptable source selection pro"ss 

described at IS.lOl-2. 
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1S.406(b) Communications with Oft'erors Before Establishing the: Competitive Range 

This subsection proposes to allow the Govcmmen~ to "communicate" with otrerors prior to · 
- _ establishing a competitive range in order to enhance its understanding of an offer or otherwise 

facilitate the evaluation process. However. these ~mmunlca.tions could not be used to cure 
proposal deficiencies or material omissions or otherwise revise proposals. We have basic 
concerns on the practicality of this c:oncept. 

lftJ 

'-{/ 

FAll 1 S ,607 currently authorizes precompetitive range communications on minor informalities or 
irregularities. Many of the additional proposed communications would involve technical content 
attd olferors would naturally attempt to make related changes to their proposal (at the conclusion 
of formal discussions) regardless of the FAR prohibition. Conversely. if the offeror failed to make 
such changes to its proposal •. the Goverrunent•s uenhanced understanding·· would be tenuous 
because that understanding would not be reflected in the proposal or any other binding document. 
We are concerned that the proposed change would provide littl" benefit if strictly followed. and 
would create temptations to exceed the intent and have 'ommunjcations on substantive matters 
with some off'erors. 

1.5.406 Competitive Range 

While the parent section is entitled "Communications with cfferor~yh this subsecdon basically 
describes the process of establishing a competitive range. We found this organization confusing. 

Subsection 1 S.406 describes the establishment of a competidvc range consisting of the "most 
c / ~ highly rated·· proposals. This phrasins implies that the competitive range and source selection will 
1 be based on technical quality factors only; i.e .• absent cost or price. However, cost or price 

frequently need to be considered along \1{ith te~hniQJ quality factors. and we suggest using 
wording that makes it clear that this is pennissible. 

15.406(e)(3) Limits on Communications 

The proposed language in this subsection would allow the Government cost estimate to be given 
to all otTerors in the 'ompetitive range during discussions. We believe Juch release is inadvisable 
because it could distort the price competition. Al$0, when the requirement is expressed 
functionally, release of the Govc:mment cost estimate could lead offerors to adopt the specific 
solution reflected in that estimate instead oftl)'ing to devise a better and less costly one. 

IS. 407 Proposal Re'-'ision 

Item .. (a)" would allo'W the Government to eliminate an otreror tbat was no longer considered to 
be among the most highly qualified otrerors ftom the competitive ranse at any time: after 
discussions had begun. This 'ould be done regardless of whether or not all material aspects of the 
proposal had. been discu~i~lli or thv otr;ror had been GffordGd mt opponwlity to submit a revised 
proposal. This authority would have a high potential for abuse and related protest without 
additional procedural safeguards. Ifthcs proposal is adopted.. we suggest requiring specific 
detenninations and or documentation directed at ensuring a fair and mpportable decision process. 
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Itern ISA07(b) makes reference to ••6nal proposal revisjons'• that clo5cly resemble the ··Best and 
t{ !J' Final Offers" that are currently defined and authorized in FAR J S.611. As noted above, we 

- suggest retaining the term "Best and Final Offers,, because of its familiarity to contractors aDd 
· contracting personnel. 

J. S.S Contract Pricing 

'--{~ 1S.S03. Ensure that allso~ce selecti~n t~hniques an~ procedures are covered in a single part of 
FAR IS. The current rewnte has pon1ons an 15.1 and 1n 1S.401. · · 

YJ tS.SOJ-1 Obtaining Cost or Pricing Data. 

We recommend that a definition for '·substantial" be provided. 

15.503-1 Obtaining Cost or ~ridng Data 

t{tt Adequate priee competition should include lowest price technical acceptable offeror. 

1S.50J(iii)(4) Waivers 

The HCA is at too high a level to be tasked with approving waivers; we recommend including a 
delegation of this assignment to sontcone at a lower level within the contracting a~tivity•s chain of 
command. 

1 S.S04-1 Proposal AJ'ialysis Techniques 

~ () As a relatively minor comment in -'Item (a)~·· we suggest stating that the objective of proposal 
.::;) j analysis is to ensure that tha= agreed to price .. will be" (not "is'') fair and reasonable. The purpose 

is to emphasize that the analysis musr be performed prior to negotiating a price. 

The reference to "contracts•• throughout Item "(d){2) and (3)'' is confUsing sjnce the guidance 
applies to "proposals'' not to contracts. 

·ts.S04-t(d)2) 

5 2 Thi~ subpart requires cost realism analysis on c:ompe~i~ive cost-r~mbursement contracts. Cost 
. reahsm analyses should be perfonned on nonc.ompenuvc ~st-reJmburscment contracts as weD. 

1 S. 504-1 (2)(g) Unbalanced Pricing 

5~ Consider changing Unbalanced Pricing to Pc::rfonnance Ris~ ed use Unbalanced Pricing as an 
:; example of a penonna.n~e risk. . . 

PARTSZ 

52.212-1 Instructions to Offr.::rors ... ComnlerciaJitctns 

The proposed revision would allow the contracting officer to ac:cept late offers for commercial 
items under certain conditions. We have the same concerns on this proposal as the ones 
expressed under FAR15.208 above. ..,-



JUL-11-97 FRI 7:45 
a.va. uv .... ..,.., f A~~ ""'AnA~ A 

OFF OF GRANTS ACQ MGMT J AX Nq. 02 
-----.-.. --..._..,-_.-.-........ ~ . ..,-.,-· . v, 

t' I 11 

HHS CONTRACTING OFFICE COMMENTS ON FAR PART 15 

• 15.309(h) (J) gn FR PA9C 26651, readB-
••ok>tain t:.h~ eertific:atione required b)' 3.104. 9 and a l.1st.i.ng 
of al J. person&~ a\lthorie=flci aceesa co prop:rieta:ry infoZ'Jnacioft 
by the activitY performing the eval~atian.• 

e~~.nc-1y, I'AR S"®lilection 3 .10.4-J is ezu:.i~1e4 l:C11Dt%"aet c:la\1.8••· 
nQdsr· a previous ver•toA of Proa~eaant %n~eg~lt~. i~ ~• 
aJ'ltj_t1oci Cezo~J.£tcat:ioza. zooc:l'liraments ~ % c:halka4 this one Up ~o 
tlla zoa~it:o t:aam c.••~ln• wal 

• Subpart ,.s. 5 "" Conc.ract Pricing isn • ~ t:he bc.lse written. 
~~p5~t. It's hGG many of the eama problems ~hat we•ve seen · 
ih th= earlier FAR re•r1tes ~nder PASA/FARA~ the ~ording 
isn't what was use~ in the FAR and earlier in the PPX. Po~ 
e~ample~ ucontrac:t Pricin9 11 • Conc.ractoz-s, venclors, 
manufacturers. and retailers perforM uprieing•. Buyer8, 
pu:rc:haeer.e cio "price qntllysj,a" . 

• Section 15.503 Obtaining cost or pricin~ data, i~ 
simil&r. Perhaps it's due to the rewrite ~eam 
getting coo close co tbei~ work. 

B•~ica11y, Obta~ ooa~ or p~ioing ~&t~ if ~e ~at~a1pated 
&wa.z-cl &31\0\JXLt. i• srreato~ tlllll'l $500,000 ;mel tho~o are 110 

axeoptigns l:c obta.inizlsr .l~. 'rhera a~:e ao~e Sas:ltancea iD tbac 
sW,aect:.!edl t:ha.t. aE"e "C[\&alifiecl•• t.heJS Jt1p1er. W011l4 J)eliava. 
Why ean 1 ~ the authorD of ~~s ~l~e UMe s~le poeit~ve 
un~ali£iod aeDte~oc,, -.ko ei~le •tatement• aftd thea lla~ 
tbe excep~igu• to ~. atatemaa~•-

• In paragraph lS.SOS(d). it appears ~hat •han an 
impasse i9 reached the co ean•t si~ply thank tba 
offerer for his ci~e and te~inate any further 
pursuit of a cont:ract with hitn. The eo•s c!ec::i.sion ie 
governed ~Y someone at a higheT level. O£f•rors 
~on•t nave to reach &n a9reQmen~ ~i~h the CO because 
a higher up in the Covernmant wil1 no doube agree 
wi~h the offerc~l ~ae•s a ~exrible paragraph! 

• ~00 wba~ do ~hey mean by •tbe contractor indista on 
~ price or demands a profit/fee•? I don:~ vant che 
author ef that paragraph to do ~ny negoc~a~1ng on .Y 
behalf I 
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U~S. Small Business Administration 

Office· of Advocacy 
409 Third Street1 SW 
Washington, DC 20416 

T -=Jephonc (202) 20S-6S32 
. Facsimile (202) 205-6921 

FACS)MILE 

Date: *//!? 
This is Page 1 of 

To: 

From: (202) 205-6921 (202) 20S-6S33 

DID YOU KNOW THAT SMALL BUSINESSES: 

• provided 'Winually aJI or the Att ne,.. jobs fi'om 1991 to l99S? 
• were 99.7% of aU employers in 19931 
• employed 53o/. of the private work foRe in 1993? 

Srnall B~!~siness Internet Resources: 

Advo~~;acy•~t Dome Page: bup://www.sbLgov/AJ)VO/ 

U.S. Busiae" Advisor: http://WW1W,busiaess.gov (For Regulatory Infonnation] 

U.S. Small Bu~iDess Admiai.rtntioo: http:/~.aha.pv/ [For SBA financial Programs) 

Angel Capital Elcdronit Network (AC£.N.n): http://www.sba.gov/A])VO/ (For J;quity Capital] 

0 Sm:.IJ Busineu J'rieddly'' State Bankin& Diftctories: bttp:/lwww.sba.co't'/ADVO/ttats/ 
(For Access to Credit Informat.ian) 

TJrt: Office of Ad'.J()(;acy hfH been lltQ.IIdtzted by co,,ess (0 ,,present the views ofsmllll bu.riiiUS befol'e Coltve.rs andft~de,alllg~ .. dt:$. 
Adt;o(.t:lf!)l Wt~r'b to ,uJJJce tiJe hvrdens thotftu:Je,.tJI ptJift:les impr~se off smtzllfl,., tllld tfJ mtZZimize tho buejits S'IIQII husirres~.s ~IM: 
[ro111 thee gaventment. On~ of A tlvoeacy 's lflost ;,.portGIIl nSptJIISibilitiu i8 '11'011itoring fetlertd llge,.cles' complianCR wttll the 
RegvlrJtory Fluibility At:l and the n1cently entJctetl SmQ/1 BIISI11eu Replatory En/orceme11t Fat,.,e.r.r Aet of 1996. 
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U.S. SMAlL BUSINESS ADM1NISTPATION 
WasHINGTON. D.e. zo•te 

Jl.ft.. I I 1997 
General Services Administration 
FAR Se~retaria.t (MVRS) 
18th & F Streets, N.W. 
Room4037 
Washingto~ DC 20405 

Subject: Federal Acquisition Regulations (fAR); Part 1 S Rewrite: Contracting by 
Negotiating; Competitive Range Detenninations[FAR. Case 95-029] 

Dear FAR Secretariat: 

This ~oncems the proposed rule, P Ak Part 1 S Rewrite: Contracting by Negotiating; 
Competitive Range Determinations, published in the Federal Regisr.cr on May 14. 1997. 

The Office of Advocacy has expressed. its views on earlier versions of the subj~t proposal 
in letters to the FAR Secretariat. the Honorable Steve Kelman, the Honorable Sally 
Katzen, at public meetings in Washington_ DC and Kansas City, and. most recently at a 
House Small Business Committee hearing. This discussion will serve as a follow-up to 
our pre\'ious comments. 

This is a significant rule that will change how the govenunent negotiates contracts and 
alter the procc:ss of "full and· a pen competition. 11 Many small business groups feel the 
proposal will limit competition. and adversely affect the ability of small firms to win federal 
contracts. The subject rule, however~ is an improvement over earlier proposals. Advocacy 
is pleased that several of its recommendations were incorporated ~n the: Ma~ 14 proposal. 

While Advocacy would like to support the streamlining the rule fosters., we are concerned 
that certain aspects of the proposal will limit competition by Jiving the contracting officer 
sigrufic:ant auth9rity to diminate off~rors premat.urely- for reasons of''administrative 
convc:n.icnct:." In theory, limiting the competitive range to promote government and 
offeror efficiency sounds great. But. in the real world .... where· contracting officers have 
concurrent buying actions on-going and are under significant pressure to do more with· 
Jess •• we believe the Nle wiiJ give government contracting officials license and incentive 
to focus on the fewest number cf offerors that are the best known ar who represent the 
most re~ognized brand name. 

We are panie\llarly concerned that new govemmcnt v¢ndors. emerging firms and other 
small businesses, les$ polished in marketing or propos'al writing skills. will be quic:ldy 
eliminated from a competition. 
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For the same reasons the Federal Trade Commission (FrC) rec:ently ruled against the 
proposed merger between Office Depot and Staples, Inc., Advocacy is concerned that 
certain provisions in the F AB. Pan 1 S proposal will limit competition, causing harm to 
hUmerous small businesses. Small firms are the engine within our economy promoting 
c:ompetitio~ creating jobs, stimu1ating inno"ations and providing Jong-term economie 
growth. The government has an undeniable obligation to protect and cultivate the: 
entrepreneurial spirit within the country. 

Public policy should not promote the concentration of federal contract dollars in the: hands 
of a few ·industry giants. If you consider FY '96 data and account for recent mergers, 
four mesa-firms together received more than $44 billion in government contracts or 
greater than 2S percent of all federal pur~hasc=s over 525.000. Small firms, representing 
9S percent of all businesses. rec;;eived about 20 percent of all federal contract dollars for 
the same period. 

This is not a discussion about slowing reforms and increasing government unique· 
preferences fer small businesses. It is abol.lt balancing reform~ suc:h that small businesses 
are not disproportionately impacted and that vigorous, open competition is encouraged. 
What meaningful benefits will be ac:hievecl, if several years from now we have a 
pro~urcrnent process that provides numerous administrative efficiencies .. but gnJy a small 
number of large firms doing business with the government? 

Advocacy offers the following specifi.: comments on the proposed rule. 

Competitive Range Determinations 
The recently enacted Federal Acquisition Reform A~t (F ARA), authorizes contracting 
officers to restrict the competitive range, "if the c;ontracting officer determines that the 
number of offercrs that would otherwise be included in the ccmpetitive range ... exceeds 
the number at wl\ich an efficient c:ompetition c:an be conducted ... " An appropriate 
question is, what is efficient competition? Without specific guidance, this could be a 
major loophole. 

On the other hand, F AR.A specifically subordinates efficiency to the requirement for fUll 
and open ~ompetition stating. " ... the Federal Acquisition Regulation (FAR.) shall ensure 
that the requirement to obtain fUll and open competition is implemented ... " In addition.. · 
F ARA does not permit contracting officers to limit the competitiye range on the basis af 
et!icienc;y in every proc~rement. . .l.t It ~ft' 

. A,f/IJC.!r~~·rrU.. 
The regulatory proposal, we believe, goes beyond this limited statutory authority because /tel J 

\ 
it eliminates the requirement to include: th~ "greatest number'. of proposals in its primary 
de6nition of competitive range. stating that "the contractins officer shaD establish a 
competitive range comprised of those proposals most highly rated ... " As proposed .. a 
contracting oftic.er can limit the competitive range to as few as two proposals b~cause the 
top tWo proposals would always be the most highly rated. · 
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Improvements to the proposal can be made by: 
-::> • defining what is meant by "efficient competition" and tracking the legislative language 
C-- to include the ••greatest number" in the primary definition of competitive ranse. 

7 

• incorporating a process where: sm~l firms that have a '•reasonable chan~c" of winning, 
are advised regarding their standing in the procurement. and given the option to 
continue or drop out. 

where applicable, requiring that at least one small business (highest ranked). with at 
.least a "reasonable chance .. of winning a panicular contract, be included in the 
&;ompetitive range. 

Regulatory Flexibility Analysis 
The rule is expected to have a significant impact on a substantial number of small 
businesses and a.n Initial Regulatory Flc:)(ibility Analysis (IRF A) was prepared. ·aowe"Ver, 
Advoca~y finds the analysis to be inaccurate and misleadins. The lR.F A. using FY •9s 
dat~ estimates that about 7,000 small businesses wiU be impacted by the rule. 

The purpose ofthe IRFA is to measure the impac;t ofthe proposal on small businesses and 
evalu.ate opportunities for alternative regulatory actions that minimize a rule's impact on 
small firms. Advocacy suggests that the estimate of 7.000 impacted small businesses is 
significantly off' the mark. Advocacy agrees with the estimate that 602,000 entities \IIlli be 

·impacted by the rule. Where are the data to suppon the assumptions in the balance of the 
analysis? Without this data. the conclusions drawn in the analysis regarding small business 
impact are purely speculative. 

In addition, the IRF A fail~ to mention that the 1 !8, 863 competed procurement actions 
that \Vere analyzed represented same S60 billion or about 30 percent of a.JI government 
contract dollars far the yeai. ·Further, in FY '95 as well as in prior years, small finna won 
more contract actions whert they were c:ompeted versus actions that were non-competed. 
This is important infonnation that should be disclosed in any discussion about the impact 
of the proposed rule. 

The IRF A states that the proposed rule "does not duplicate. overlAp., or conflict with any 
other federal rules." Advocacy suggests that aspects in the proposal wiU conflict with Part 
52-219 in the FAR. The FAR states, " It is the policy of the United States that small 
business concerns_ small business concerns owned and controlled by socially and 
economically disadvantaged individuals and small business c:oncems owned and controUed 
by women shall have the maximum pra.;ticablc opportunity to panicipate in c:ontrad5 Jet 

. by any federal agency ... " Advocac:y and the small business comrnunity belieVe that 
competitive range limitations built-in to the proposal will not provide "maximum 
practicable opportunity,. for small businesses. Since the proposal would severely restrict 
opportunities .. it s;ont1iets with the existing FAR policy statcmenL 

3 
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Finally, Advoc:acy believes the FAR Part 1 S proposal should be considered a major Nie, 
subject to Office ofManagement and Budget (OMB) review and analysis under &ecutive 
Order 12866. 

If the Office of Advocacy can be offilrther assistanc~ please contact the: undersigned. 

Sincerely. 
) . 

..... w bJ 4{,..-
Jere W. Glo'-'er 
Chief Counsel 
Offic;e of Acivoeacy 

.. 

M.Oc OMOr 

Procurement Policy Advocate · 
Office of Advocacy 

cc;: The Honorable Sally Katzen, OMB, OIRA 

4 
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FAR STAFF 
SAF/AQCP POLICY 

DEPARTMENT OF THE AIR FORCE 
W~SHINGTON DC 

OFFICE OF THE ASSISTANT SECReTARY 

MEMORANDUM FOR. GENERAL SERVICES ADMINISTRATION, 
FAR SECRETARIAT (VRS) 

FROM: SAF/AQC 
1060 Air F o~e Pentagon 
Washington DC 20330-1060 

...... DARC 

1 1 JUl 1991 

SUBJECT: Comments on Proposed Rule Patt 1 S Rewrite (F A.k Case 95-029)' 

The Air Force has been an active participant in the Part lS Rewrite team's development 
of the proposed coverage on the subject case. As part of the p'Ublic comment pro~ess, we 
obtained Air Force field input and used it to form this consolidated Air Force comment. The 
coi'IlThents we offer consist of substantive policy issu~s (Atch 1) and issues identified as areas for 
clarification or administrative correction (Atch 2). Some of the inputs of our field activities 
demonstrate the uncertainty that exists when long·standing policies and pro~csses are so 
significantly revised and will require clarification and training. 

Lt Col Greg Waeber and Mr Bob Bembc~ SAP/AQCP, (703) 695-3859 and (703) 695-
0042, will continue: to be our representatives on the Rewrite team for Phase 1 and Phase n 
rcspecti vely. 

Attachments: 
1. Substantive Issues 

TIMOnlY . MALISHENKO. Brig Gen. USAF 
Deputy A istant Sec:~tary (Contracting) 
Assistant Sccrewy (Acquisition) 

2. Clarification RequeSts 

Golde" Legacy, Bo.nvilas Flltfd'a ... YOJI,. Natio11'6 Air Foree · 
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SAFIAQCP POLICY 

Air Force Input 
S»bstantiye Issues: 

Attachment 1 

1. FAR 2.101 Definitions. We are concerned with the proposed defmition of 
Best Value. The proposed defmition refers to an ••outcome" "'hl~b could mean the end 
product of the contract. It also refers to the .. acquisition'' which also can refer to the end 
product or service. The use of the term .. Best Valu~·· is historically used in xeferenee to 
an wofferu and .. source selection''. W c are concerned that the proposed defmition luls 
substanti:illy changed the context of the use of ''best value" in selecting an offer for 
contnsct aware!. 

Recommendation: Use the Scp 96 defmition: .. Best value rneans an offer or quote 
which is most advantageous to the Government. c;ost or price and other factors 
considered .• , 

2. We are concemed with the "'ord "signifiean~' before the words "subfactors" 
and "factors"· throughout F' AR Part 1 S in desen"'bing the tradeoff process and disclosure of 
criteria to industry in the solicitation. It is impoi'Wlt that there be no actual or perceived 
undisclosed evaluation factors or sub factors. Being pan of an evaluation criteria makes 
any factor and subfactors significant and they should be disclosed in the solicitation. To 
say "dis~lose significant factors" implies there are other. factors that will not &e diselosed. 
Making indUStrY fully aware: of all the factor$ used for the evaluation and tradeoff 
analysis will facilitate Best Value awards and wiU reduce lbe risk of protests. 

Recommendation: Remove the word '4significant" before the word •·subfactors" 
in FAR 15.101-1 (b) (I), FAR 1S.l01 .. 2 (b) (1), FAR 15.203 (a) (4), FAlllS.40~ (d) and 
FAR 15.404 (e). Also remove t1u: word significant before the words "factors"' ancl 
''subfac;tors, in FAR 15.102 (b). For FAR 1S.204·S (c) remove the word "sign;ficant"' 
before the word ''factorsr and the words "any significan~ before the word "subfactots. 'l' 

3. FAit 15.102. We have received questions relating to the kind ofpriting data 
that can be requested if a full proposal is not requized. This is an area that is a significant 
change: from the current practice which will require further clarification. 

Recommendation: In F Alll S .1 02 (b), provide n.rther clarification of the type of 
limited pricing information that would be acceptable (for example~ should the pricing 
information iD step one inc:lude a aot-to-cxccc:d price?). 
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4. FAR 15.203. In order to streamline the process involvirtg sole source c;ontracts 
. we want to make it c:lear that letter R.FPs may be used in all sole sour~ acquisitions and 

not just for ''follow-on'" acquisitions as the current langliage reads. 

Reconunendation: In FAR. 1S.203 (e). first sentence, change to read: hLetter · 
RFPs may be used in sole source acquisitions and other appropriate circ:umstanc:cs." 

·s. 15.206 (g). This is a very sensitive source selec;tion area dealing with 
amending a solicitation based on an offeror's proposal. We: ~licvc that it is important 
that potential offerors understand this process and that our intentions are descril:tec1 in the 
solicitation. Recommend that a provision be developed that informs potential offerors 
that any proposed alternatives from the stated requirements may be ineorporated into an 
amcndm~nt to the solicitation. 

Recommendation: The following is suggcst~d language for a provision: 
"Offerors may subrmt proposals which depart from stated requirements. Such proposals 
shall clearly identify why the ae~eptance of the proposal would be advantageous to the 
Government. Any deviations from the terms and conditions of the soli~itation, as well as 
the ~omparative advantages to the Government, shall be clearly identified and explicitly 
definc:d. The Govemment reserves the right to modify the solicitation to allow all 
offero~s an opportunity to submit revised proposals based on the revised requirements. W? 

6. FAR 1S.S03·3(a)(l). Some commercial items may be new and do not have 
previous sales history. The modified language requires that information on cWTent sales 
oT terms and prices for item.s being offered for sale be provided. 

Recommendation: Change the last sentence to reacl: "Unless an exception under 
15.503-l(b)(l) or (2) applies, sueh information submitted by the offeror shall include. at a 
minimum, appropriate information on the prices at which the same item or similar items 
have previously been sold or are being offered for sale, adequate: for cl~tcnnining the 
reasonableness of the price (10 U.S.C. 230Ga(ciX1) and 41 U .. S.C. 2S4b(c)(2)).n 

7. FAR lS.S04-l(bX2). With the increasing emphasis on the use ofparametrics 
and cost modc:ling, it is important to highlight these t~hniques ean be used. 

Reeommendation: Add another example: u(vii) Comparison of proposed prices 
to prices derived from use of commercially available cost estimating models.'' 

I. 1 S.S04-2{a)(2). first sentence. Field pricing organizations arc in the best 
position to provide information on ~ala.log prices, terms, and sales in the plant over which 
they have cogniz.anc:e. Tracking and providing tlais infonnation to support contr~l 
officers should be a routine part of their duties. 

Recommendation: Add at tJu: cncl of the sentence: .. or catalog pricing 
information." 
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9. 1S.S04-3(c)(3). It should be made clear that alternate formats for submission of 
su~onttactor cost or pricing data ate acceptable and desirable as long as they ~ 
c:onsistent \Vi th prime contract fonnats. 

Recommendation: Change to read th~ same as 15.503-S(b)(l). 

10. 15.506-3(aX10). When doing price analysis of commercial items, the profit or 
fee is not known and is not negotiated. Without this change, it is implied that there must 
always be a profit or fee objective. 

R.ecommendation: Change sentence tc read: "Except for the acquisition of 
commercial items~ the ba.sis for the profit or f.:c prenegotiation objective and the profit or 
fee negotiated." 

11. 1 S. 504-l (f)(l ). This requires the unit priee to retleet the intrinsic value of an 
item or service and shall be in proportion to m item"~ base cosL This may be impossible 
in the purchase of commerei:al items where new products may include high profit margins 
to cover development costs. Why was the inapplicability of this language to commercial 
items deleted? (see old 1S-812 .. 1(b)) 

Rc:conunendation: keinstate previous language citing inapplic;ability to 
commerc:ial items. 

Ill 005 
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Attachment 2 

Air Forc:e Input 
Reauests for clarification & admi-

/ Z.. \!7" FAR 1 S .1 02( c) The next to last sentenee is ambiguous and needs c;larifying. 
Recommend ad.d.i.ng "either'' to clarify as shown: "The agenc:y shall seek additional 
information in any subsequent step sufti~ient to permit either an award without further 
discussion or another competitive: range d~tcnninaition". 

/~~FAR 1S.203(d) Insert commas after words "proposals .. and "modifications". 

/ l{0_~AR 15.204-S(b)(S). Add the following words ar.~ info~atio~ o~er ~cost or 
· pnctng data" at the end to acknowledge that cornpettttve sobdtations m which cost and 

pricing data is not requested. 

15 4. FAR 1S.206(g). Remove parenthetical reference ''(see 1S.208(b) and 15.407(d))•' at 
the bottom of thi~ par~ graph as the reference to 15.208 (b) does not make sense: in the 
context of this paragraph and 1 S .407 (d) does not exi5t. 

(~ ~ FAR.l5.210(c). Make the SF 33 information a separate paragraph "(d)'' in order to be 
consistent with thJ: way the other forms are treated. · 

("j'ri. FAR 1S.210(d). As a result Qfcomment #S above~ make this paragraph .. (c)"'". Also 
modify this paragtaph to ·be ~onsist.:nt with the way the other paragraphs are worded, as 
follows: ""Optional F oim 17 Offer Labet may be furnished with each requeSt for 
proposals in order to promote identification and proper handling of proposals." 

/) 

r~~~-~AR 1S.303(c:)(3). Add the following words: "endorsement. direction. Ot direct 
government involvement'' after the word "supervision,_ 

{ q ·-t'~ FAR 1 S.309(a) and (d). Put quotation marks around the legend set forth in the: 
paragraph. 

'Z :?,. FAR 1 S .402. Add 'lhe following words to the end of 'lhe s~ntence: "'to 'lhe 
Government' .... 

-z f-tft. FAR 1S.403(b)(l). Delete the word aan"" after the word "includes" and delete the 
word "'mix of' after the word "appropriate.,. 

l.~ FAR 1S.404(c). Add the following words~ each skph between the words uapply" 
and ""shalt'•. 

IQ008 
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CO.t. FAR 1 S. 405( a)(2). In the last sentence remove the word ~comparative" before .the 
word ·•assessment"'. This removes any potential contradiction with FAR 1S.l02·2 
requiring pass/fail criteria. 

z. 4. FAR IS.S03-2(b). Add the word "1ntcrim" before the word "ovemm'' for 
clarification and to distinguish it from any final, negotiated ovcnun modification which 
also bas funding ori it. 

0 ~ FAR 15.507-l(a), second sentence. Add the following words·' ifn.o n~w data is 
provided," between the words "deficiency, or'· and "consider''. This will clarify the 
sentence. 

Z frs. FAR 15 .507· l{a), first sentence. Delete the word ''urtifit:d". The definition of cost 
or pricing data is data wbieh is certified perF AR lS.SOl. 

Z7 
1'6. FAR 15.607(a), first sentence. Change the word -'part ... to -pan··. 

'2 S_,_ FAR 52.21 S-41. Delete "(End of clause)" and insen ''(End of Provision)". 

"2.~. Put quotation marks around the words being defined throughoUt the FAR Patt IS 
rewrite. Examples: FAil2.01 .. FAR 15.301, FAR.lS.401, FAR.lS.SOl. 

Ill 037 
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Para11aetrlc Cost Est/llllltlllf J 
~---------- Jol111 llldusrry/Goverllltlelltlllitlatlt~e 

Genoral Servfcas Administration 
FAR Seer~lartat (VRS) 
1800 F Streets, NW 
Room4035 
WaahhiQtQn. DC ~o.eos 

Subject: FAR Case 15-021, GtOf.!P B • FAR Pert 1S.'S Comtttanfa 

fAR Part 15.5 Rewrite Sub~mrnlttea, 

8 July1897 

On behalf or the Parametric Cost Estimating Initiative (PCEI) Wor1dF1g Group. we are 
pleased to provide our comments related to the parametric references contained In the Initial 
FAR Part 15.5 rewrite. 

Since April 1994. a Working Group of Industry and Govemment Aeprea•ntativos has 
been working together to gain recognldon of parametric: c;o&t estimating as an acceptable 
estimating technique so these tel;hnlques can be used as the primary basis of estimate for 
proposals submitted to the govemment To date, the PCEI has. ad\laved saveral 
accomplishments inc:1udJng development of a parametric cost estimating handbook, delivery of 
a pllot a>arametnca training course In coordination with the Defense Acquisition UniYersnt. and 
distribution of a periodfc nowsletler related to PCEI activiUes. There are 13 Reinvention Lab 
Teams participating on the PCEI that are tasting tho expanded use of parametric cost 
estimating on proposals. These teams are starting to complete their tests and are beginning to 
submit proposals to the ;ovemment. 

Paramotri~ cost estimating methoda can be a major tool in atroamllnJng and lrnprovlnt 
the acquisition proc&ss, 'Nhen used prope,y. One barrier to. ·the lncroased use of parametrics 
has been that the term •parametncs• does not appear In Vl• FAR. The PCEI Wolklno Group 
has received tremendous su~pott frorn many Senior DaD Executives, Including Ms. Eleanor 
Spector, Director of Defense Procurement. Ms. Spector waa Instrumental I" getting 
paramatrics inci&Jded In the first version of the FAR Part 16.5 Rawr1te. Tha members of tha 
PCEI Woriting Group (see attachment 1 for a llattng of Wotklng Group members) reviewed lha 
Initial rewrite and have developed coordinated recommendations that will further enhance the 
parametric references. Our recommended language will further encourage the appropriate 
use of parametries ,, future contract pricing ec:Uons. 

· Consequentl)', our recommended langt~aga along With our rationale for these ehanaea 
Is presented trol~w. · 
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FAR Case 95-029 
_ Group B • FAR Pat\ 15.5 Comments 
Pa;a2 

t f!R 15.501 QeflnJtlons: 
parograph bo modified as followa: 

Recommend that lhe la&t sentonea of the first 

• Cost or pricing data may Include parametric estlmstoa u of eremet\ts of 
cost or prtca. from appro,erlatelv calibrated end yalldtted eppropMtfe 
¥lllklattHI-oflllbFated parametric models. · 

• RatJonaJe: The order should be re\lersed beeause the calibration prOC$cc 
oc:;curs before validation, 

Z. fAR 15.504-1 lc}l~l(l) Cott !nalysls: Recommend 'that aubparagroph (C) be modified 
as follows: 

• Reasonableness of estimates generated br appropriatelt calibrated .,.._, 
validated wlldaf.edk;allbr•te4 paramotrtc models ot c;ost·estlmating 
relationship*, 

• ~ationale: The order should be reversed because the calibration process 
occurs before validation. Also. this terminology ahould ba eonsister'\t wilt\ 
tnat recommonde~ for 15.501, Dennitions, 

fAR 15.50~·1 fb](2l Pclce Analv&Js: Recommend tl'lat the following laoguaoe be 
added, as a su~element (VII): 

• tvlll Use of parernetrlc estJmDt1ng methOd!. 

• Rationale: Parametric estimating methods are a va1ld ·and useful price 
analysis rnethod as well as a valid co•t anal1sla melh.,d. 

We appreciate this opponunl11 to provide our eommenta anct re=mmondatlona to the 
members Df the FAR Part 15 Rewrite Subcommittee. Please feel free to contaet us if you have 
any questions or require futther clarification of our recommendation•. 

f•m a..u.~ 
Jim Collins 
PCEI Working Gtoup Co.Chalr 
410"6S.8033· (phone) 
41 onos-4see (fax) 
collins.J.ft;postaJ.esscl.northgrvm.com 

Enclosure 

·~ ... ~ 
David Eck 
PCEI Working Gro&.~p Co-Chair 
7031787 ·3280 (phone) 
703n&7-32~ (fa-> 
deck(llhq1.ctcea.mll 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street. NW 
Room 4035 
Washington~ DC 20405 

Re: FAR Case 95-019 

Dear Sir or Madam: 

10802 Knoll Court 
Upper Marlboro, MD. 20772 

This is in response to the proposed rule published in the Federal Reiister on May 14, 1997 
(62 FR 26640). regarding the Part 15 Rewrite. I generally support the proposed Part 15 rewrite 
effort, particularly the proposed changes t~at ·"clarify that cost data need not be required in all 
instances (e.g., see 15.503-S{a)(l)). Hopefully. the proposed changes and rewrite will decrease 
the number of instances where solic~tations unnecessarily require the submission of eost data (e.g., 
where the reasonableness of a c~.otractor's resulting proposed prices can be established by "price 
analysis~'). Of concern. howeyer, are the proposed revisions on when the requirement for certified 

~/;·,~cost or pricing data can be /w'aived. 

GRANTING \V AIVERS FOR EXCEPTIONAL CASES 

Process Encourages Waiver Rem~ 

Under proposed 15.503-l(b)(4), a waiver is listed as an ''exception" to cost or pricing 
data requiretnents. Proposed 15.508(1) prescribes for inclusion in solicitations the provision at 
52.215-41 which "provides instructions to offerors on how to request an exception" (including a 
"waiver"). Thus, potential cont.ractors are routinely "instructed .. to consider requesting a waiver. 

Criteria For Granting Waivers Is Elusiye 

The Truth in Negotiations Act (TINA) provides that" ... in an exceptional <;ase ... "the 
HCA can waive the Act's certification requirements. In this context. my interpretation ofthe 
statutory language is that a waiver may be granted in rare cases. 

Proposed 15.503-l(c)(~) sets forth the standard for granting waivers. It provides th~t the 
HCA may waive the requirement for obtaining the contractor's signed Certificate of Current Cost 
or Pricing Data, i.e .• the submission of .. certified" cost or pricing dat' ••;n exceptional casej', •• 
The ensuing example provides that if"certified" cost or pricing data were furnished on previous 
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buys and the contracting officer determines such data are sufficient. "when combined with 
updated injorn1ation, " a waiver may be granted. 

The subnussion of"updated information" is a nonnal occurrence for most follow on 
negotiated procurement actions. By specifying "when combined with updated information," the 
proposed example obscures what constitutes an "exceptional" case. 

For example, assume that a contractor "certified" a cost proposal for a prior buy four 
months ago and the proposed indirect costs were predicated on forecasted indirect cost rates that 
were agreed to nine months ago. However, to support the estimated indirect costs for a current 
proposal the contractor prepares a completely new forecast. The two forecasts may involve . 
different data and cover different periods of perfonnance involved for the prior and current buys. 
l.n such cases, would such updated projected indirect cost rate "information" qualify for the 
waiver? 

Proposed 15.507-J(c) provides that FPRA•s are to be covered by the "Certificate•' that is 
to be obtained when the estimated indirect costs are actually negotiated for specific awards. 
Would an updated FPRA negate the certification process envisioned under 15.507-l(c)? 

As written, it is not n1ade clear if the current proposed cost or pricing data must be based 
on the satne previously certified data or if the proposal must be based on the updated data. It is 
not clear if the previously certified data or the updated data is to be used to perform price analysis 
and/or cost analysis, when determining the prenegotiation objective or the reasonableness of the 
proposed contract price. · 

If the previously certified data is to be replaced by the updated data,. why would a 
certification for the updated data used to support the current contractor proposal not be deemed 
necessary? If the prior data is used. why should updated data be a consideration? Even if only 
the previously certified data were used, there would be no recourse for the Government under the 
current contract if the certification requirement were waived for the current eontract and the 
previously certified data were subsequently found to be defective. 

These atnbiguous provisions on what constitutes an exceptional case will probably not be 
implemented in a unifoml and consistent manner. 

Purpo~e of TINA i~ Omitted 

As proposed, Part IS does not set forth the underlying concepts and objectives ofthe 
Truth In Negotiations Act. For example, Part IS does not specify why a c:ontractor or 
subcontractor is required to certify (in a signed Certification) that specifically identified cost or 
pricing data submitted to support a proposed price is complete, accurate and current at the time 
of agreement on price. The underlying .concept not disclosed is that the Government should be 
aware of the same universe of data known by the potential contractor. The intent is to levelthe 
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playing field by requiring the contractor to submit any information that could significantly affect 
the negotiation of contract price. Part 15 does not explain that the Government has no recourse if 
the submission of"certified" cost or pricing data is not required and a prospective .contractor 
submits defective data. The negotiated contract price cannot be adjusted downward if the 
defective data resulted in the negotiation of an overstated contract price. The contractor would 
also not be subject to other legal retnedies associated with the filing of a false certification. 

Consequently. Part 1 S does not appear to fairly balance the benefits associated with 
obtaining certified cost or pricing data with the disadvantages cited at proposed 1S.S02(a)(3), 
This unbalanced presentation could adversely influence an HCA's decision when processing a 
requested waiver. 

In Brief: The "suggestive" solicitation waiver request provisions and the ambiguity of the 
waiver provision coupled with the unbalanced background coverage on TINA will increase 
potential contractors tendency to request waivers, particularly when negotiating on a fixed-price 
basis. With such permissive FAR. coverage, contracting officers and HCAs will find it increasingly 
difficult to not grant the requested waivers. My pritnary concern is that the granting of waivers 
may escalate from occasional actions for "exceptional cases" as permitted under TINA to a 
routin·e "ncgotiablen consideration, i.e., a recurring normal occurrence. 

Recommendation 

The proposed waiver coverage should be n1ade more explicit. The phrase £Cin exceptional 
cases" should be at the beginning, not at the end, of the first sentence proposed at 1 S.S03-l(c)(4). 
Then, the en1phasis would be consistent with the language in TINA. The proposed phrase. 
nwhen combined with updated information" should be deleted. What constitutes an "exceptional 
case'' should be more· clearly defined. Otherwise, the waiver authority. intended for use in 
''exceptional" cases may degenerate into the widespread granting of routinely requested waivers 
in day-to-day practice. This would not be in the taxpayers' interest. 

Thank you for consideration of these comments. 

Sincerely. 

Albert Riskin,. CPCM 
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FAR Case 95-029 

Treasury has completed the review and we offer the foll(')Wing con:unents. All 
of our tom.roents are in Group A. 

GENERAL: 

The revised version is significantly improved over the version that was 
previously published. Many major problems have been resolved, as well as 
numerous minor problems. However, some issues rcnWn to be addressed. 
including· some regressions. For instance:~ commonly used tetminology (e.g .• 
best value, statt:ment of work (SOW)) appeared in tbc fll"St publication, but 
SOW has now regressed to work statement. 

Contracting by Degotiating is an acceptable and extensively used procedure. In 
many organizations it is used much more exu:nsivc:ly than sealed bidding. As 
such, i~ should stand on its own as much as pos:iible. The rewrite should 
include full text discussion of prncedures, here, and eliminat.c cross rcfercncc:s 
to FAR Part 14 as lnucll as possible. 

SPECIFIC 

15.000. The 5econd se!ltcnce .Deeds to be modified. Although taken from the 
current 15.101, it begs the question of whether all contracts are rca11y 
governed by parts 14 and 15. This is particularly troublesome in light of the 
def"mition of contract at 2.101. 

15.001. We"re getting proliferating definition.~ again. Part of the original 
problem in terminology has been resolved by using Mcommunication" as an all 
encompassing term. However. Mncgotiation,. remains both the total process 
and a specitic step or procedure within tha[ total process. In the current 
strucru.re "discussions" becomes an unnec~sacy tetm., as it has the same 
esseotia.l meaning as .,negotiations. • Outside of this 1"CWtite "communicatiuD ... 
is an all-encompassing term that includes discussion. negotiation, bargaining, 
etc. The best solution is to tbrow out the current definition of .. discussion· in 
favor of a new structure: 

Negotiation should be the process. 
Communication a..~ al1 interchanges, including both discussions and 
bargain.ing. 
Discussions are condu~ prior to the competitive range. and do not 
allow offer n:vision. · 
Bargaining is c:onduetcd after the competitive range and allows offc:r 
revision. 

At a minimum, use negotiation in only one sense and change the dc:finition of 
discussions to read ~ Disc:ussio.as are communications . . . .. 'Ibis will still 
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leave interchanges before tbe competitive range without a name. 

15.1 and 15.202 would seem to be out of place. They deal with source 
selection. thc:y should be Sections or Subsections under Subpart 15.4, Source 
Selection. 

15.101. Reverse order of 15.101-1 and 15.101·2. In 15.101-l(b)(l) delete 
the discussion of flle documentation. as that rcqui~ment ;s specified 
elsewhere. 

l5.20l(a). This should also deal wjth interactions prior to .receipt of 
proposals. Exchange of information should also bt: encouraged after release 
and before proposals are teceived, so that we can work out any prublems 
before proposals are received and we have to go out again. It wou.ld appear 
that betwec:n 15.201 and 15.406 this time period has slipped through the 
cracks, as if Jlo communication were contemplated. 

15.202. Rename: to avoid confusion with 15.102 (e.g .• capability review, 
capability analy~is. qualification pre-screening, market research capability 
statement). 

15.203(e). Define and describe letter RFP. Provide examples of whc:n it 
should be used, or avoided. 

lS.204-2(e). Substitute statement of work (SO'W) for work statc:mcnt. 

15.206. Add a new subparagraph that deals with responding to offeror 
questions through solicitations amendments. A good format would be 
"Question, Answer, Changed Requirement." This subparagraph sho"Qld also 
point out that requests for interpretation of solicitation language require more 

. than s~ly .rcfcrting back to the solicitation language. 

15.206(a). Delete " ... relaxes. increases, or otherwise mod;{ies ... " as 
unnecessary. Each of these is a chElilge. in one forin or anotller, of the 
Gove11unents requirements. If a decision is made to retain some of this 
language, please differentiate between "changes" and "otherwise modifies." 

lS.20&{b( and (c). These only deal with ~~final" revisions. Does this mean 
tl:aat these requirements are not applicable to other revisions, such as those 
contcmplated in 15 .208(a)? 

1S.210(c). Rt:verse order of SF 30 and. SF 33. 

15.301. Expansion of the definition of unsolicited proposal dropped out ·the 

-
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statement, which is used at 1S.303(d). This could cause some conftl$ion. 

15.304(b). This is not Agency Liaison. Either move this or retitle. 

15.304, 15.306, 15.307 and 15.309 use three diffe~nt terms (i.e., Agens;y 
Liaison., Agency contact point. and Coordinating office) to refer to· what 
appears to be the same persoa/office. If lhis is the case, use a single term. If 
this is not the c:ase, then there needs to be further de:tinition of the different 
functions of the different people/organizations. 

15.401. Delete "material." First, material failure is undefmed. If yo·u insist 
on using material, define the term. Second, this &ives the imprt:ssion that a 
failure to meet a Govelllll'lent requirement is not a deficiency. However. in a 
lowest price tec;b.nic:ally acceptable acquisition it should prevent award. 

IS A03(a). Do not specify the contracting ofticcr as the source: selection 
authority. Allow inaximum discretion to the agency head in making tbat 
decision. With Lhe greater emphasis on matrix organizations, Tntegrared 
Product Teams, etc., technjc;1l personnel are taking a. gn:atc:r authority in 
establishing their own destiny. In lowest price teclmically acceptable source 
selections, it may be appropriate to have the contracting officer as the source 
selection authority. In tradeoff process source selections the decision should 
be made by requiring/user/tec:hnica1 personnel. Who better to deternUnc what 
loc.rc=menral benefits arc worth the money, than those with the purse strings'! 
This is particularly true for major systems a~isitions. · 

15.403(b)(l). The words here are driving us to do additionKl work. The 
inclusion of "team" will drive organizations to establish teams, even when a 
contracting officer could make the decision on his/her own. · Delete 
"contracting, legal, logistics, technical, and other.'' or they will be on every 

. team. If this must be in the FAR, caveat by adding "as necessary .. or •if · 
required . ., Substitute u complete u for "comprehensive:, • as it sounds much less 
oDerous and burdensome. · 

In 15 .403{b)(3) and (4) and 1S.404(a), (b) a.nd (c ) add .. significant'" before 
'"subfactors." 

1S.403(b)(4) and J5.405(a). Delete "solely." as the courts and boards have 
consistently held. that decisions can. be tnade based on di:;crin:li.n4tars that 
logically follow from the evaluation factors or the: pwpose of the acquisition~ 
even if not explicitly stated. in the solicitation. T.MAC is probably the most 
famous recent case on this issue. Expand coverage, as necessary. to convey 
this conc~pt. 

.., "'"' .. 
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15.404(a}. The use of the word "criteria" creates an intermedinte. unnecessary 
step or terminology set. The award d.ecision should be based dlrec:tly on the 
evaluation factors and significant subfactors. 

15.405 and 15.405(a). Change tbe title of me section to "Evaluation," a$ 

15.405(a) immediately states that proposal eV3Iuation is U1 assessment of both 
the proposal and the offeror's ability to a.ceomplish the c;ontract, includin& 
evaluation of past performance. · 

15.405(a)(2)(l). The last sentence refers to the "comparative assessment of 
past performance icformation." However. there is nothing here to indicat.e 
why this is a "comparative• assessment, or what procedures must be followed. 

15.405(a)(2)(ifJ). GoocJ, the statutory reference has been added at this 
revision~ but not the language. Don't stick with the old FAR language or tbe 
tenn neutral. The statutory language is sufficient unto itself and the djfferent 
terminology and adci~d term only cloud the issue. FASA and 41 U.S. C. 405 
read.. "In the case of an offeror with respect to which there is no information 
on past performance or with respect to which information on past pc:rfonnance 
is not available, the offeror may not be evaluated favorably or unfs.vorably o:a 
the factor of past conaact perfonn.ance." 

15. 406(b). This coverage pisces an unnecessary aDd UDrequired limitation on 
communication with offerors. The law dl)es not preclude pre-co1npetilive 
range iateractions with offerors, no matter what we may elect to call them. 
The only limitation is that discussions must be: held with all offerors In the 
competitive range. Early discussions will force the conduct of a t;Umpetitive 
range decision. but that is a chicken/egg argument that need not be addreSsed. 
There is no requirement tbllt specifies the timing of suc:h discussions. Th~re is . 
also no limitation on discussions with offeror! outSide of the ~mpetitive 

. range. This is only a model that most, it not all organizations have: adopted. 
This is the opporrunity to make a better model that allows for far greater ..... 
openDess and communication, This greater t1cxibiJity also requires lhat the: 
second sentence of 1S.406(b)(2) be deleted in addition TD tbe previously 
discussed changes in deftnltions .. 

!S.406(e)(3). Delete •to all offcrorsw as the language limits our options to 
disclo~.; to one or some. The DanlcStreet case indicates that yuu don't have to 
disclose the Govemmcnt,s e$timate to all offerors. Include specific language 
about disclosure of the Govcrnm&nt's ICE .. IGCE. MPC. The U.S.C. 
refc::rence seems to be out of place and incorrect. 

15.407(b). AJJ.y agr=mcniS should ntrt only be confirmed in gffer revisions. 
but if they materially· affect the contra~t. should be incorporated in any 
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resulting c:ont:ract. GuidarJ.c.e should be provided that indicates that 
incorporating an offer's proposal by reference is probably no[ an inappropriate: 
way to accomplish this. 

15.603(b)(2). And what about part 12'1 

l.S. 60S(e)(l) and.606(d)(1) arc inconsistent. 

1.606 (c). Does this mean that under these c.ircumsta.nces we can release the 
information that was prohibited from release at 15 .605(f)(2),. (3) and (S)? 

If you have any questions about Treasury's comments, please call 
Madelene Weinberger at 202-283·1258. 

llJ038 
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OtJr Business i$ ¥our Success 

General Services Administration 
FAR Secretariat (VAS) 
1800 F Street, ~ 
Washington, DC 20405 

RE: FAR Case 9$.029 

To Whom It May Concern: 

July 11, 1997 

Thank you for the opportunity to comment on the rewrite of FAR Part 15. Listed below are my comments and 
recommendations for the final FAR: 

Under the Regulatory Flexibility Act Page 5 last Paragraph, it states that the proposed rule would apply to an large 
and small entities ...... that offer supplies and services to the Govemment in negotiated acquisitions. 1 recommend 
that this provision be amended to include Govemment agencies bidding on contracts. An example would be the 
Dept. of Agriculture bidding on the FAA tCEMAN program. 

15.201 (f) I believe the intent is great, but I would encourage equal access to Government employees to 
discuss the specifte requirements. This section would allow the Govemment to post something on the 
lntemet to meet the FAR requirement while other vendors may have had meaningful discussion With the 
Government regarding their application. 

15.205 (a) There should be a limitation on how much the Government could charge for solicitation sets. I 
would recommend a $500 maximum. 

15206 (g) This provision could result in technicaJ leveling and l recommend that this provision be deleted. 

14.404 (3) (ii) I believe that the threshold for past performance starting in 1999 is low. I belleve this wUl 
cause an administrative burden on the Govemment and we will end up With poor information regarding 
contractor performance. I would reeommend raising the level to $500K. 

15.406 (4) tam concerned about the scenario where a vendor is eliminated from the competitive range and 
is debriefed only to find a flaw in the initial evaluation of their proposal. What recourse is available to a 
vendor at that point? I recommend a provision for reconsideration tf there was an error discovered during 
the depriefing. This would also eliminate a potential protest. 

0 -Cosl Elements Page 59 (a) Cost analysis for an subcontractors will be reviewed by the Prime. Cost and 
pricing data are very sensitive and the subcontractors would not want to disclose this type of information to 
a prime. I would recommend that the subs be able to provide sensitiVe cost and pricing data directly to the 
Govemment. It is likely that the prime we are bidding with today will be our competitor on another 
procurement tomorrow. 

Thank you for the opportunity to provide Input to the FAR rewrite, and If you have any questions regarding my 
comments, please feel free to contact me personalty at (703) 442-9100. 

.~n i ~ l99i 

SEOUENT COMPUTER SYSTEMS. INC. • 1·130 SPAING HILL ROAD, SUITE 400 • Mc:LSAN. VA 221C2·30~l 
~" • PHONE: (703) 4C2·g100 • FAX: (703) 4-:8·2190 
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National Aeronautics and 
Space Administration 

Ames Research Center 
Moffett Field, CA 94035·1 000 

llcplytAAuno!: JA:241·} 

General Services Administration 
F A.R Secretariat 
1800 F Street NW. Room 4035 
Washington, D. C. 20405 

. ·-· ------

J.l. I 0 1997 

SUBJECT: Case N·uxnber 95-029. Part lS Rewrite; lmpacl of Electronic Processes for 
Commercial Items on Small Businesses 

We are pleased to provide information for your usc during the FAR 15 revision process. 
Regarding the ·use of the electronic combined synopsis/solicitation for purchas.e of commercial 
items, we have had very good experiences using this innovative procuren1ent technique. An 
important issue is the impact on small business. Two metrics support our conclusion that it 
has not in1pacted small or small, disadvantaged businesses adversely. 

1) Small business (SB) awards; percentage of total obligations: 

FY96 ( 12 n1onths )-·FY97 (eight months) 
Percentage of dollars to small businesses has grown from 20.1% to 20.6%. 
Percentage of doHars to Jarge businesses has declined from S5.56o/o to 53.1 %. 

2) Small disadvantaged business (SDB) awards; percentage of total obligations 

FY96 (8 months, October through May)-FY97 (8 months, October through May )
Percentage of dollars to small disadvantaged businesses has grown from 17% to 19%. 

Note: The SDB data includes grants and subcontract dollars that are riot included in the report 
on SB above. Therefore, the two percentages are not directly comparable. 

-Our· Small Disadvantaged Business Utilization Specialist specifically mentions electroruc 
commerce and the Internet in his conversations with small and small, disadvantaged 
businesses. The firms appear to be receptive to the information. He has heard no complaints. 
Also, he has ongoing discussions with our Small Business Administration (SBA) Procurement 
Center Representative (PCR) and has received no negative feedback regarding NASA Ames 
Research Center's use of electronic processes (including the Internet). 

We believe the new techniqlles be1ve helped u.~ significantly~ with no adverse affect on the small 
business community. 

~ 
Charles W. Duff, ll 
Procurer.nenc()fficer 

cc: 
HC/ Frances Sullivan 

JUL I 4 1997 
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l~T£ltNATtONAL 

DEVELOrMENT 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Room 4035 
Washington, DC 20405 

~-

Attention: Mr. Ralph DeStefano 

Reference: FAR Case 95-029, FAR: Part 15 Rewrite: 
Contracting by Negotiation; Competition Rang~ 

Determination; Group A 

Dear Mr. DeStefano: 

In response to the Proposed Rule with request for comments 
published in the Federal Register on May 14, 1997 (62 FR 26639), 
the U.s. Agency for International Development {USAID) submits the 
following comments. · 

Regarding FAR 15.208 Submission, modification, revision, and 
withdrawal of proposals, we have some questions and serious 
concerns about the proposed language, particularly paragraph (c), 
in which are found the circumstances when a "late" proposal may 
be accepted by the contracting officer. The contracting staff of 
USAID was surveyed for input on the proposed language, and while 
several of our contracting officers support the proposed language 
and the flexibility it would give them to use their professional 
discretion to decide when to accept late proposals, many more (a 
ratio of two to one) expressed concern about the lack of clearly 
defined criteria for doing so and ·the probable consequences, and 
even,what exactly some of. the proposed language means. .,.. 

Proposed 15.20B(c) (l) states that late proposals, 
modifications, and final revisions may be accepted by the 
contracting officer provided the contracting officer extends the 
due date for all offerors. We don't see the point of this 
paragraph, since in most cases, other offers will have already 
arrived on time, and extending the due date after the fact for 
these on-time offers is meaningless and could even be a red flag 
to those who met the deadline, since an after-the-fact extension 
would appear to be made to accommodate a "late proposal". If the 
point· of this language is to allow the contracting officer to 
extend the due date to accommodate a prospective offeror who 
gives prior notice that they need an extension, then such wording 

JUl. I ~ f997 
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is unnecessary because the contracting officer already has 
authority to extend the closing date or time prior to receipt pf 
proposals {p;oposed section 15.206). 

We have no problem with the proposed language for paragraph 
15.208 (c) (2). 

Proposed 15.208(c) (3) generated the most concerns among our 
staff. The existing FAR language provides a level playing field 
in which all offerors are treated fairly; the deadline is clear 
and those offerors who meet it move on to the next stage of t~e 
evaluation process. Offerors are assured that their competi~ion 
has the same amount of time to prepare their offers, and late 
proposals will be accepted only if the strict circumstances in 
r•AR 52.215-10 exist. The current system does not tempt offers to 
try to manipulate the system because these circumstances are 
completely outside their control. Several of our contracting 
officers questioned why a system that has basically been working 
successfully needs to be hfixed". 

By allowing the kind of discretion ~e read in this paragraph 
of the proposed rule, the real sense of a "deadline" is gone and 
offerors and even technical staff within the Agency (who favor a 
particular firm for some reason) may try to influence the · 
contracting officer's decision to accept or reject a "late" 
proposal. Even if such atte.mpts are not made and the proposal is 
late because 11 the circumstances causing the late submission were 
beyond the immediate control of the offeror", the analysis and 
additional file documentation that appears to be required to 
support using proposed l5.208(c) {3) is not, in our opinion, 
streamlining the process. 

Tied in with the additional file documentation indicated 
(either to extend a due date superfluously or to document the 
file as to why a late proposal was accepted or not), the primary 
concern expressed by our contracting officers was that their 
judgment would be questioned, justifiably or not, and that not ·:a

having a clear, unambiguous standard for accepting late proposals 
will open the door for protests against the Contracting Officer's 
discretion, regardless of the soundness of hi~/her judgment in 
making the decision. Even if no protest is filed, the 
Contracting Officer can expect to hav~ to provide additional 
written communications to any other offerors who ask for an 
explanation of why a "late" offer is .being accepted for 
consideration. 
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If this section of the proposed rule is finalized 
substantially as proposed, we recommend that, if possible, some 
protection against frivolous protests be included, too. Protest 
case law typically supports the contracting offic~r's decision in 
cases where his or her judgment is the basis for the protest, so 
we believe that our contracting staff will prevail against most 
potential protests resulting from this change in the treatment of 
late proposals. However, we believe the proposed language will 
put an unnecessary and onerous burden on the contraeting officer 
to justify the decision to aceept or reject a late proposal and 
r~quest that some regulatory protection to discourage protests 
for this reason be enacted. 

Thank you for offering us the oppo~tunity to comment on this 
important rewrite effort. If you have any questions about this 
letter, please feel free to contact me or our Procurement Policy 
office (speeifically, Ms. Diane Howard, M/OP/P, at 
dhoward®usaid~gov) at 703-875-1533. 

Sincerely, 

/~-;L~1 ~James. D. Murp~ -
Acting Procurement Executi e 
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FROM: Dep~ent of Defense Education Activity (DoDEA) 
Procurement Division · 
4040 North Fairfax Drive 
Arlingto~ Va. 22203·1634 

TO: General Services Administration 
FAR Secretariat (VRS) 
1800 F Streets, NW, Room 403S 
Washington, DC 20405 

SUBJECT: FAR Part 15 Rewrite:, FAR Case 95-029 

-t. The follo'\llins comments are offered on the proposed FAR Part l 5 Rewrite, combined~ 
Phases I and II. As requested. comments have been separated into t\Vo distinct groups. 

a. Group A- Su.bparts 15.00, 15.1. 15.2, 1S.3, 15.4, and 15.6 

(1) 15.001 Definitions. Suggest that the definition of''c:larifications" be included 
in this group, since it relates to the other tenns defined here. 

(2) 1 S. 001 Defi.nitions. lt would be simpler and less confusing to have one te1m 
used for changes made to proposals both before and a·fter the closing date. "Proposal 
revision'' would be a suitable term to usc for any changes n1.adc to proposals at any time. 

(3) 15.103 Oral Presentations. The guidance on oral presentations is Vt.!ry good. 
It covers the subject well and will be useful to anyone considering the use of oral 
presentations. 

(4} 15.201 Presolicita.tion exchanges with indus'tiy. The problem of 
unauthorized obligations has not disappeared. While we agree that open exchange 
between industry a:od government is a good thing. language cautioning unwarranted 
personnel to avoid s-uch actions should be included in this area. In addition. it should be 
noted that it is not unusual for personnel unfamiliar with. statutory and regulatory 
requirements to b~ unfairly influenced toward a parlieulZ1f product or company. 

(5) 15 .206(t) A·mending the solicitation. 

The guidance on cancell~ti.on of!'olicitations &&at any stage~ is welcome. Lack of 
such specific wordinG has caused problems in the past. 

(6) 15.401 Definitions. 

The distinction betv{een "deficiency" and ~·wt.almess" is not well made aud could 
cause confUsion. Suggest deleting the tenn "weakness". It appears to be subjective, 'ltld 
therefare not vr:.ry useful. 

1 
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b. GROUP B .. Subpart 1 S .5 

(1) 1S.504.2(b)(ii) Reporting field pricing information. 

lbis passage states that "the completed field pricing assistance results need not 
reconcile the audit recommendations and technical recommendations:' In other words, 
the ~o need no longer be combined into one document. The concem raised by this 
change is that with the recent do\Vtlsizillg and increased emphasis on ••eradle to grave"' 
contracting which has resulted in a decrease in the:: number oftramed c:ost I:Uld price 
analysts. procurement offices may lack personnel with the expertise to reconcile these 
two opi.nions. For this reaso~ the two documents should be combined and rcconc.lled 
before they are sent to the procurement ·office. 

(2) l5.504-4(e)(3) Profit- contracting officer responsibilities. 

The meaning of this paragraph is difficult to comprehend. It appears to say that 
facilities capital cost of money is not included in the: base to which profit is applied. If 
so, it would help to simplify the language anc;l say so. 

ln addition, no n1ention is mode ·as to the allowability of applying profit to general 
and administrative costs {G&:A). It would be helpful to ha.ve this issue addressed 
Specific: ally. 

2 
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YJA FACSTMIJX & U.S MAn, 

FAR Secret&iat (VRS) 
Gexleral Services Adtninistmtion 
liOO F Street, N. W 
Attn: Ms. Melissa Rider 
Room4035 
Washington, DC 20405 

July 11, 1997 

Re: CoJDJD.eJds ConcemiDgProposed Rewrite ofF.AR Part lS 
FAR. Case 9S-029 . 

Dear Ms. Rider: 

On behalf of the Government Con1rad.S Section of the Federal Bar Associaiicm 
("FBA")ll, we respectfully submit these comments concer.oing the proposed ~lite ofF AR 
Pan 15., as published in the Federalltegister on May 14, 1997. 

We have three basic eommea.ts "'Deeming the latest ve!Sion of the proposed re\lfrlte 
ofF AR Pan lS. F~ we comm.enc! tbt FAR Council for its though1ful and diligent efforts 
to address in tru: May 14 version of the proposed r~tc the v.ttious comments provided in 
response to the earlier vasions of the proposed revmte (mc:luding comments pto'-ided by our 
O.._"D or:ganjzation in Ck;tober and November., 1996). We were particularly pleased to see in 
the May 14 version of the proposed rule (1) the elimination o!the pi"Opos~ provision 
authorizing the contrac:ting officer to limit in advance the num.ber of ofierors iD the 
c:Ompet:itive rang~ (2) sigcifi~ c:hanges to the scope of discussious (now addressed in 
1 S.406(d){3)), and (3) the adoption of a ~mmon cut-off date and titne for the submission of 
final proposal revisions.." The revised version ofFAR Part 1S appeazs to ~dzess all of the 

lllhe Federal Bar Association is m associdioll of aDomeys who p~c:tit:e iD various areas of law relating to the 
Fcdr:ral Govemrnc:ot The Go\trnmc:ot Contrads SecUaD of' the Federal Bar ..us.ociatiao. whlc:b c;GDSists of 
.nDmeys involved U. the pr.adice ofFc::deial ~t 1M. is authorized by the CoastitutioD of the Fedaal 
Bv A~on to submit pubUc; c:ommmts cro pcnciing lcgisllltiQD, regulations, awl~ rei~ Ut 
Fedc:nl prcx.u:remcnt. The views cx:pzc:ssc4 in tbese comments reflect the position of the FBA's Govcmmmar 
Coutra.c:ts Sectlon.. they ha'-'e Dot 'beea. CCIJ.\Siden:Q or rati1iel:f D)' the rcdc:ral Bar Asscc:ia'doll as a whole or by 
any Federal agency or other organizatiou with which Section me:mbers Bl1! associal.ccl.. 

JUL \ A \991 

18'1S H Streel N.W .. Washington. D.C. 2000S-3697 • (202) Sl8-o252 • Serving U'le Federal Legal Profession Since 1920 

L6£~'l£8£IZIL'01 
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FAR Secretariat (VRS) 
July 11. 1997 
Pagel 

primary c.oncems that We ~ in zesponse to earlier proposed versions of the rewrite, 
mel we believe the ?e"ised version ofF AR Part IS is a subst3DtiaDy improved. doCUU1e;ut 

"bose adoption-~~ to a few minor points noted below- we supporl 

Based on our review of the revised version ofF AR Part lS, we have identified two 

areas of lingering concern. Our tyst comment concems the revised proposed IUl~ govemiDg 
late proposals as now set forth infEAR. 15.208(~). The earijer lflersion of this proposed rule 
(at FAR 1 S207(b )) adopted a~ lnte;rests" of the government stmdar~ while the revision 
now artic;ulates tluee circumsumces when the contracting officer c:an acc:ept a late proposal: 
(1) 'Jw'hen the due date is extende4 for aU off~ (2) whe.n the lateness was caused by the 
action or inactions of the Govemmen!:, or (3) when the Iareness was caused by cir~umstanc:.cs 
"beyond the immediate control of the offeror .. " 'Vbile the revised rule is much-impro-w-ed over 
the earlier version, we temain c:ona:med that the second and third stmdards for the 
~ce of late proposals are aruiuly 'aue and will be difficult fot the contra£;ting officer 

\ to apply 'Without giving rise to claims of preferential treatment ftom those offeror.; that 
~ubmitted ti.mdy proposals. ltathe:r than benefiting the govemmc:m, we fear that ~ primaiy 
beneficiaries of this new rule 'Will be those offeroiS wb.oll' ~e perhaps less vigilant and. 
diligent than the competition, will aggressively pursue eontrac:ting officas to accept their late 
proposals based cn1 •g;nne4 up" excuses -whose validity contracting oftioe:s will now have 
to take time to ~onsider and decide upon. Because of this lingering concern, we continue to 
favor the "bright line" rule for late proposals set forth in c~t FAR 1 5.407 and FAR. 
52.215-10. \Vhile these cUITent standards are much more s1rict with rc:spect to the a.a::eptanc:e 
of late propo~ we :remain unconvin.ced of the need. for a sigaificant change iD this an:a of 
the regulations and believe tha! tbe govcmmenfs interests, with relatively few exceptions, are 
:filrthered ~not hindeted- by tbe cuneat "bright line" sr:ancbrds for the acccptana: oflale 
proposals..) 

· Our sec:and area of c:.omment O)JlCCJllS the proposed rule governing the preaward 
dehrietmg of off'erors. as set fol1h at FAR 1S .. 60S. In particularJwe are concerned about the 

1 pradit:al im~t of proposed FAR 1S.60S(a)(2). whichpermits~liii o~or excluded from the 
v c:.ompetitive tange to delay its debriefing until after contrad. award but puts the offeror on 

notice that, notwithstmding dle debriefing delay, its "bid protest clock" at the GAO is 
nmning. · . 

. ~ . ~=·:· 

Based on our cxpcrienc;e, we believe there are procurements where an offeror and 
coJltraC'ting officer have a mutual interest hi &laying a debriefing of the dc:Qsion to cxcl~ 
·an offeror from the competitive nnge until aft.c::r the con1%act award has been made. Sudl a 
delay, for example, may represent a d.istracti011 and cbin. onn:sourcc:s tbat the contras:ting 

L6£~1£S£0L•CI 
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FAR Secretariat (VRS). 
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ofli~ is pleased to defer 'U!ltil after awar~ while the ~n~r may prefer a delay until the 
ideati~ of the wjnnjng offeror (~c:h might have a ~ogniz:d technical advar:ttage or unique 
solution) is known. We believe the tule should permit- not discourage- 5uch a mutually 
agreeable delay '9rithout foteing the hand of the contractor to tile a GAO protest which.. after 
an Uxfoxmative post-award debriefing .. might never be filed at alL We emphasize in this 
conteXt. thal the delay must be acceptable to .1;mh the contraaing officer and the offeror; in 
those cir~ 'Where the conll'ading oftia% desires to proceed expeditiously with a 
preaward debriefin& the offeror should not be pennitted to delay tbal debriefing until after 
pard without the c:Ontracting offi=r's consent. In its current r~ howeVer, a mutually 
acceptable debriefing delay aumot be ~mmodated without triggering the offeror's GAO 
prottst clock. We tbiok this is unfol"tllllaU; as it may actually work to encourage the filing of 
GAO protests ~hallenglng an offeror's e=lusion from the competitive range whicll might 
otherwise be avoided. 'While .we understand that this is an area in ~ilich the GAO's rules ancl 
jurispru.dcnce must be considered (and, indeed, we understand the GAO has filed comments 
on this proposed xule), we believe both the govemment and cont:raaing community would 
benefit from a rule allowing mutually agreed upon delays to preaward debriefings 'Without 
triggering the offeror's GAO protest clock. -{'' , 

• • • 
In ~losing, we again ex.pxess our appreciation to FAR Council for its ~o:asideration of 

the public comments submitted to date anc! for the numerous areas in whieb the latest 
proposed rewrite ofF AR Part 1 S reflects those comments, We wclc:om.e this :fiZlal · 
opportunity to submit comments on the proposetl rewrite of FAll Part IS,. and look forward 
to the issuance of a final version ofFARPart 15 later this year. · 

~I /DI:CSMCI 

Le£~1£eceL•CJI 

f 
-~J<.._ Alex D. Tomaszczuk 

Chair, FBA Govemment ontlads Seetiou 
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POLICY & RESOURCES~ . 7036020350;# 1/ 8 
"" 

DEPARTM~T OF THE NAVY 
OFFICE OF n«E ASSISTAHT SECRETARY 

RESEARCH, gEV£LQPMENT AND Ac;QUI&tnOM 
,000 ~VY PENTAGON 

WASHINGTON DC 2D3S~1DOo 

/:/~ a~q /)1· ... J ) , , ·:?' '1l./ ' 

General services Administration 
FAR Secretariat (VRS) AIDI991 
18th & F Streets, NW, Room 4037 
~ashingtoll, DC 20405 

FAR c:ase. 95-029 

Gentlemen/Ladies: 

We appreciate this opportunity to provide co~ts ~e~arding 
FAR case 95-029, Part 15 Rewrite, Phase J: (Revised) anc:l Ph'age IJ:. 
The revisions to Phase I alleviate a nu~ber of the concerns 
expressed by the Navy in our response to the prior version of 
Part 15, Phase I, ~ublished September 12, 1996. It remains our 
opinion thatt even as reviced, the late proposal language under 
"Submission, modification, revision, and vithdrawa1 of 
proposals," at FAR 15.208, and the pre-coJnpetitive range 

language under "eommunications with offerors,•• at FAR l.5.406, 
will qenerate an unnecessary degree of litigation and 
administrative appeals which will likely interfere with the 
efficient and effective functioning of the procureaent system. 

Additionally, we have identified same dontract policy issues 
which we believe should be further refined. Pr1noipal among·them 
are the acility of an orferor to propose an alternate structure 
to the Government aesi9nated Contract Line Item Number$ (CLINs) 
at FAR 15.20l(a), the introduction of federal requlatory languaqe 
with respect to release of cost information a~ring the proposal 
evaluation phase at FAR l5~405(a)(4), and the langQage concernin9 
Proposal revisions at 15.401. 

The Navy has no significant conoerns with respect to Phase 
II. we do offer for consideration a number of eai~orial co~ments 
regarding both Phase I and Phase II. 

· our concerns and eo~ents are addressed in detail in 
Attachment (1). Applicable chang.es to the FAR rewrite language 
at FAR 15.ZOB, 15.406, and 15.407 are offere4 for ~onsideration 
in Attachment (2). The coMments provided in Attachment (3) are 
issues of 1esser importance or editorial in nature. Each 
attachment separately delineates our comments into the Group A 
and Group B categories as requested. 

Attachments {3) 

u~~~-/.5. ~~-
Elliott B. Branch 
Executive Director 
Acquisition an4 Business 

Management 

JlJL ,. 4 1997 
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ATTACHMENT Cl) 

GROUP A -

15.203Calf2lCilliil- Reco~end reference to offerors being 
authorized to propose alternative CL~ structure be deleted. 
While this ~ight ~e aesirab~e with respect to performance 
specifications it should be recognize~ that·it could complicate 
the evaluation, and ad4 time cons~min~ alterations and reviews of 
the final ~ontract and funding documentation. This is especially 
true vhen, as is common in DoD, multiple funding citations are 
applicable. Since agencies already have the authority to permit 
offerors to propose alternate CLINs when appropriate to a 
particular procurement action the addition of specific langua9e 
to this effect is not considered necessary. 

fAR 15.20B Submission, ~edification, revision. ana Withdraval of 
proposals. 

FAR 15.208Cc>C2). and the clause at 52.315-l(c), ~ermits the 
Gover~ent to accept late proposals based on a wr1tten 
determination by the contracting officer that the lateness was 
caused by acticns, or inaction, of the G~vern~en~. This language 2 does net address the type of "action or inaction", such as 
failure of the Government to follow established procedures for 
handling of proposals, which could constitute an excusable delay. · 

FAR 15.208Cc) (3) permits Government acceptance of a late proposal 
vhen in ~he judgment of the contracting officer the lateness was 

·"beyond the i'mmediate control cf the offeror••. Again, this 
lanquage does not provi~e guidance relative to what could be . 
considered as an excusable delay. 

In order to ensure fairness in the process there should be some 
standard for decidinc; under w.hat circumstances a late proposal 
may be accepted. For example, the offeror might need to 
demonstrate that it ~ade a reasonable attempt to submit on time 
and that it was la~e as a result of so~e excusable delay factor. 
Beyond this. the contracting officer ~ight have to determine that 
there is no evidence that the offeror ·knev of, or was influenced 
by, any of the previously submitted p~oposals and that there is 
no reason to believe that the lateness provided the offeror with 
a competitive aavantage. Additio~allyr it might be appropriate 
to indicate a relatively short time limit on when a late 
submission could be accepted after the establishecl date and time. 

15.40SC4) - The release of cost information to thQ evalua~ion 
team is an a9eney decision which will vary in accordance vith the 
eircumseances of each procurement. This has ~een recognized in 
prior regulatory coverage by the convention of not including 
coverage of this tcpie. Introduction of coverage in the Part 15 
re~rite is not necessary and may send an inappropriate message 
that release cf cost information to technical evaluators is 

.'-" 
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encouraqed~ We reco~end this language be deleted and that Part 
15 contihue to be silent rega~ding this issue. 

lS-406 - CommunicAtion with afferors. 

FAR 15.406Cal - Communications and award yithout discussions. We 
share the coneerft expressed by the speaker from the Ceneral 
Accounting OffieQ at the Defense Procurement conference that the 
proposed languase appears to c;o beyond. t.hat which is statutorily 
permitted. In order to accomplish the desired o~jec~ive of 
expanding the boundaries fer co~unicaticns in a situation where 
award without discussions is considered feasible, while at the 
same time avoiding violation of established statutory 
prohibitions, it is recommendeo that the proposed language be 
clarified to make a distinction betwaen issues that reach to the 
evaluation criteria and issues which do not reach evaluation 
factors.· such as business ana administrative issues. We 
recognize that this would eli~inate any communication eoncerning 
an offeror's past performance which has been designated to be a 
~andatory evaluation factor. While we agree that it vould be 
desirable to eli~inate any potential controversy concerning an 
offerors past perfonnance as early as possible ih the selection 
process it is difficult to envision the tcpic of past performance 
not lead~g to a dialog Which qoes past what has historically 
been permitted. communieaticns with offerors in those instanoes 
where awara·is to be made without discussions should, tberefore, 
be limited only to the clari!ication of business and 
adrninist~ativa issues. 

FAR 15.406 Cb) - co~munieations before establishment of the 
competitive range. Historically, GAO and the Courts have 
permitted miner clarifications ~efcre a determination of the 
competitive range, at which point 10 U.S.C, 2305 required 
disdussions with all offerors in that range. The attempt to 
expand communications to inc:lude interaction with the offeror 
regarding per~eived deficiencies, which ere defined (FAR 15.401) 
as a mate~ial flav to •eet a government requirement, or a 
combination of significant weaknesses that increases the risk of 
unsuccessful performance ta an unacceptable level, is too 
transparently "discussions" without a determination of the 
co~petitive ran9e. The Navy recognizes that the General 
Accountin9 Office aid net take issue with the inclusion of 
"pe:tc;eived d.eficieneies" as an area of pre-competitive ranqe 
communications in its comments on the September 12, 1996, version 
of the Part 15 rewrite. Nevertheless, it remains the opinion of 
the Navy that it wo~ld be a ais~ake to open up the comMUnications 
process at this juncture of the selection process to include 
addressing perceived propo$al aefieieneies. To de so invites 
litiqation which could well be decided a9ainst the Government. 
lt is recosmen~$d that the current language be rephrased to avoid 
this poten~ial leqal concern. 
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15.406Cdl - Co~munications with offerors after establishment of 
the competitive range. 

15.406Cdl(2l -The objective should be phraseQ in a manner which 
. ~ies together the evaluation and selection steps of the proces5. 
~ T~e followinq eQito~ial chanqes are offered for consideration: 

The primary obj eetive of discussions ia to Jllaximize the · 
Government's ability to ~aift ces~ ¥~l~e select the otfer· which 
represents ~he best value, based o~ the Gover~e~t•s state4 
requirement and ~he evaluation criteria set forth in the 
solicitation •. 

15.406CdlC3l -·Un~e~ the first paragraph the wor4s ~in the 
opinion of the con't.racting cfficer11 are unnec::essary ancl should :be 
deleted. All·vords after "~n discussing other aspects of the 
proposal • • . •• should also be deleted. because they are 

1 unnecessary and potentially confusin~. The concept embodied in 
the language implies a change in the Govern~ent•s requirement 

· after scme offers have »een eli~inated. 

15.407, Pb'cpo'sal revisions - Recommend the language relative to 
"whether or not all 11\aterial aspects of the proposal have ))een 
aisc~ssed or the offeror has been affor4e4 an opporeuni~y to 
submit a prcposal revision" be deleted. This la.nquage qoes to 

. the principle of ••meaninqfU111 discussions. While recognizinq 
that the term "meaningful" has been the subject of much dispute 
-in·the past, it is doubtful that the principle will be abandoned 
in spite of the revised language. It is fur~her reco~ended that 
the lanqua~e be revised to more clearly demonstrate the process 
cf multipie changes to the offer unti1 such time as the offer is 
eliminated, or discussians are declared over by issuance· of a 
request for 11 final" cffer, t67hich replaces the concept of .. best 
and final" offers. 

GROUP B - None 

"· 

.'~ 
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ATTACHEMENT ( 2) 

The followinq revisions to the Part 15 rewrite, which reflect the 
concerns expressed in Attach=ent (l), are offered for 
consideration: 

l5.208let - Late proposals, modifications, and final revisions 
may be.acceptad by the contrac~ing officer provided 

(1) The eontractinq officer extends the d~e aate for all 
of:ferc:rs; or 

(2) The contracting officer, eleterminea in ~i~il"J9 -eft 'tae 
ift~t:ierrs ers t:fte eesis of a :re wriew: cf t:he eiretotm:s~Dnees, after 
thcrouib review of the eircumstancea which caused aD offer to ba 
xe~eive4 af~er the 4esignated clcsiBg time, determines in ~riting 
tha~ the·lateness was c~used by failure of tbe Gover:maut to 
esta~lish or to follow adequate receipt ana. recordiD~ pro~edures; 
or 
(3) iA ehe ~~~e~ of ~he eo~reetiA~ effiee~ ehe e££e~er 
demefts~ze~es ey s~~aiaai~ ~f faee~al iRfermetieft eha£ the 
eireame~eflees ea~si~~ the la~e e~hmiseien were heyend ~8e 
im:meeia'Ee eetd:rel ef t:lte effe:reor. 'l'he contracting offic=er fi:zads 
that the lateness v~s ~~yon4 tbe control or the o%re~or or the 
offeror•s delivery agent (eithez employee or common carrier) DB 
tbe basis of factual iftformation submittea ~~ the offeror vhich 
iemcft&trates (1) the proposal, mo4ificatica or ~evision vas 
delivered into the poasessio~ of the orr.~o~·s delivery agent in 
adeqga~e time ~o be delivered by the 4e•i~Dataa elos~q t~e, (Z) 
miti9a~i~9 eireumgtances beyond tha cont~ol of the orferor or the 
delivery aqent (e.;., transportation 4elay ~ausa4 ~y a~ accident~ 
a flig-ht canc=ellatio11, or an analoqous circumsta!leeJ prevented 
tt=cly delivery, and (3) aetual delivery vas completed aa rapidlf 
-s reasonably possible giveD the e~te~uatiDg circumstances &D4, 
further, the contracti~g officer detarainea in vritiD9 tbe~e is a 
reasonable ~asia to believe the proposal or change was prepara4 
prior to the time spacifie4 for raceip~. an4 tha~ aooeptaDce of 
the la~e proposal vould not prcvida a competitive advantaqe to 
the offeror. 

Far 15.406 Communications with offerors. 

15.406Cal - (a)ccmmunications and .award without diseu$sions. (1) 
If a~a~e will be made wi~~~ diee~osiea, the evaluatioa results 
in4ica~e awat4 vithout conauctin9 diaeuasioBs is feasi~le, 
ccmmunicaticns with offerors ~ay be use4 tc resolve minor or 
clerical errors o~ to clarify ~usiness &D4 administrative aspects 
o~ ~he proposal that are ao~ s~)eet to the aval~a~ian criteria. 

15.40§Cbl - Communications with offercrs before establish~ent of 
the competitive ranqe. =~ e eewpeei~i~e rahte !a ~e ~ 
es~ablbahed, ehe9e eeaa~ftiea~ieHS (1) Kay be held WbaD the 
evalua~ion results in4icate ~bat tbe Gover~ent• ~llity to 
establish a ccmpetitiYa range woull ~e enhancea by limited 
communications with those otferors whose exclusion from, or 
inclusicn in, the co~petitive rahie is uncertain, tet 
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com=unications may be ccnducte~ ~e eRheRee 6~\e~~~eft~ 
_ ~~ere~a~di~ cf p~~pesalsr allow ~ea~a~aele ift~er~e~~ieft e€ 

€lrte ~~eeel: or with such offerors to ·facilitate the 
Gover~ent•s evalaatien ptoees3 ability to reasonably interpret 
'the t.tl'lSe!'s'tar.fii~ of their proposals. S'=lel\ eetum\ttti~a~iePJs aey 8e 
eel\s!rietea i" ra:ti!MJ p~sals. 
(~2) A~e fer ehe p~rpese of &ddressift9 iss~es ~ha~ ~se ~ 
e~ple~ea ~evde~er•ifte Issues which may ~e ad4resse4 to determine 
whether a proposal should be placed in the competitive ranqe 
1Jlclu4e: 

{i) Ambiguities in the proposal or other concerns 
.(e.q., pa:eeiYe-d defieiePleiee. weaknesses, errors, 
omissions, or mi~takes (see 14.407)); . 

(ii) Informa~ion rela~inq to relevant past performance
(3)5hcll ~ddres3 WheD a~pli~able, cdver5e past performance 
information en which the offeror has not previously had an 
opportunity to comment shall ~e addresse4. 
(4) Such co~municatians shall not be use4 to cure proposal 
deficiencies or material o~issions, ma~erially a1ter the 
technical or cost elements of the proposal, aftd/e~ eeherwise 
re•ise tfie prepoeel Dor shall ~e~ p~e~ide an opportunity for the 
offeror to revise its proposal be proviae4bt!t ma:y addre·ss. 

1S,406Ccl) - Communic:ations with offerors after establishment of 
the co~petitive range. (1) Such communications are discussions, 
tailored t~ each offeror's proposal, and shall be conducted by 
the contracting officer with each offeror ~ithin ~he competi~ive 
range.. . 
(2) 'l:"fte f'l'ilft'ary eb)ee~iVe ef ei9EtlSSiePJS is EO maMiMiee t;:}\e 

Gewern~Ae's abilier ee eetai" best val~e. be~ Ofl ~he 
re~ir~eft~·aftd ~fie eYal~a~ie~s feeeors ee~ fer~h ifl ~he 
&cl~ci~aei~fta ~he o~jec~ive of discussions is to maximize the 
Gover~eat•s ability to aeleet the offa~ wbich xepreseBts the 
best value, based o~ the Government's stated requiremeBt an4 the 
evaluation criteria set forth iD the solicitation. 
~he scope and extent of 4i•eussions are a matter of 
coDtractinq orricer jYdq.ment. The contracting officer shall, 
subject to paragraph (e) ot this section and 15.407(a), indicat
to, or discuss with, each offeror still being considered 'far 
award, significant weaknesses, deficiencies, and other aspacts of 
its~proposal (such as cost. price, performance, and terms and 
conditions) that ee~la ift ~he opinion ef \he eeft€~ae~i~ effieer 
he al~eted te ~e~erially e"flafiee ~e ~~epesals ehe prepesal'e 
poee~ial fer a~ard are susceptible to material enhancement ia 
the areas sUbject to tha evaluation criteria set ro~th ia the 
solici~ation. ~be ee~ aPJ4 e)(t:ent: ~f c!iseussiera are a tnat:'ter e:f 
aeutrae=ti~ e!:fieer jtld~JBene. Ift Eiise't:'lsSifteJ other aspee~e ef efie 
prepesal, the Seve~ftme~ may, in si~~a~iefts where ~ · 
eeliei~e~ien sea~ed ewalua~ieft e~eai~ ~e~la ~e give~ fer 
t.eehftiee:l sellclt:ierts exeeedir.cJ any lnar.da:t:c~y mifti:JBl21ftS, ·ftego4:iat:ed 
w:it:h of'f:erers €o~ inereased pel! fermaRee .Be!f eftd a,.y 'lna•ula't::&r~ 
Mifti~~s, aftd ~~e GeYe~ft~e~t aay s~gg~st eo offerer3 ~fta~ have 
e»eeeaea a~y maftdaeery mini~~s, ~hat their propo~els we~1d ee 
mere eempe~ieive it efie eKeesses we~e ~e;ed aftd ~he ef!ered 
priee deerea:sed • 

. '' 
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15.407 tAl - ~- • result of 4iacusaioDe, tba aont~aoting offiGar 
aay request offerors rataiDei iD tbe competitive ~a~ge to submit 
oDe o~ mc%e revisions to their proposal until such time as the 
orrarox has ~een eliminated rrom further consi~eration for a•ar4. 
(~)If, a!£e~ dise~ssiens hewe eegtin When an offeror in the 
ccropetitive range is no longer considered to be among the most 
hi9hly rated offerors baing considered for award that offeror may 
be _eliminate4 from the competitive ran9e. whether er ne~ all 
•a~eria1·aspee~9 ef the prepesal ~ave beeft·eise~ssed, cr ehe 
offeror has been ~ff~des en oppo~t~nity ee s~bmit a prepesal 
re~iei~" (see 1S,•e6(d)a If an offeror's proposal i£ el~inated 
or ether~ise te&$ye@ from the competitive range, no further 
revisions to that offeror's proposal shall be accepted or 
considered. 
(c) ~he eefltra~i~ effleer DDY req~es~ ptepo3al rev!9ieAs £hat 
eiarify and eee~meRt ~ftde~staftdift99 ~eeehed d~ift9 ne~o~iatie~3= 
At the conclusion af discussions • • • 

• 
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AttACHMENT (3) 

GROUP A -

15.001- The Webster definition of negotiation is ••conferrintJ, 
discussing, or bargaining to reach agreement.•• The emphasis on 
the -barqaihing' aspect (which has heretofore been avoided in tha 
FAR) detracts from the pree~inent emphasis of ·discussing' whiCh 
is the ~ulmina~icn of the neqotiation process under competitive 
negotiation procedures. Recommend that ~he de.finiticn ):)e revised. 
to plaee the emphasis on discussions as described in 15.406. 

15.101-1(3) - Reco~end the followinq editorial change: This 
process permits tradeoffs among ccst or price and non-cost 
factors and allows the Government to accept other than the lowest 
priced proposal. ~he pereei;~d ee~efits af the lelectioa cf a 

l~ higher-priced proposa1 sha11 merit the additional cost, and the 
Vp~reeivea benefits an4 rationale for tradeoff& ~ust be documented 

in the file in accordance with 15.408. 

15.30§-1CalC2)- Revise to read aa fellows: &he~l~~ave beeR 
e~bmit~ed Is suitable for submission in response to an existing 

{ J .. agency requirement (see 15.302). 

~ 15.405CalCll -Amend fourth sentence by adding •• ••• offeror's 
[ ... v ability to perform the contract at the offere4 pric:a. 11 

15 

I~ 

1S.405Cal (2)(iii) -Amend to make a sinqle sentence which ends 
"critical aspects of the require~ent wheB such information may ba 
relevant to the instant acquisition. •• 

GROUP B 

15.504(2) (a) -Revise the first sentence to read: "· •• ,shall 
.notiry the contractin; officer immediately. if the contractGr data 
provided . • . •• 

15,504-J(c)CSl- Change as follovs: "If there is more ~han one 
· prospective subcontractor for any 9iven work, the contractor need 

I~ only submit ~o the Government cost or priein; data for the . 
prospective subcontractor most likely to receive avard ~e ~~ · 
6e Jerf'dfteA't:. •• 

i"f 15. 507-4 Ct>l - :Insert. ''A" in front of Pro9ram shoul.d-cos~ • • • 



Ms. Melissa Rider 
Federal Acquisition 

INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
~LINGTON. VIRGINIA 22202 

Regulation Secretariat (VRS) 
General Services Administration 
1800 F Street, Room 4035 
washington~ ·o.c. 20405 

Dear Ms. Rider: 

July 14, 1997 

We have reviewed FAR Case 95-029, Part 15 Rewrite.: 
Contracting by Negotiation; Competitive Range Determinations and 
agree with the proposed changes to FAR Parts 15.0, 15.1, 15.3, 
and conforming revisions to Subparts 1.102-2, 4.1001, 6.101, 
7.105, 14.201-6, 14.404-1, 16.306, 42.1502, 42.1701, 43.301, and 
Parts 52 and 53. We offer the enclosed comments on other 
sections. 

As requested, we have divided comments into Group A - those 
comments that relate to Subparts 15.00 through 15.4 and 15.6 and 
conforming revisions to Parts 1, 5, 6, 36, 52, and 53 - and Group 
B - those comments th~t relate to Subpart 15.5 and conforming 
revisions to Parts 4, 7, ll, 16, 42, 43, and 52. 

We appreciate the opportunity to review the case. Please 
contact Mr. Terrence J. Letko at (703) 604-8759 if you have any 
questions. 

Enclosure 

Sincerely, 

Russell A. Rau 
Assistant Inspeccor General 

Policy and Oversight 

....... 
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GEN~I. sER"IC£5 AO .. IN~TION 

JUL l 4 1997 
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OFFICE OF THE INSPECTOR GENERAL. DOD oh /YJ q.; 3iJ 
COMMENTS ON FAR CASE 95-02·2 vf:./ /(/V 

Part 15 Rewrite: Contracting by Negotiations; 
· Comoetitive Range Determinations 

Group A. Revisions 

We have commented on the issues in the order in which they 
are presented for Group A. Suggested deletions are lined through 
and proposed replacement text underlined. 

1. PAR 2.101, Definition of Best Value. The proposed definition 
should be changed as follows: "Best value means the outcome of 
an acquisition that, in the Government's estimation, provides the 
greatest overall benefit ifi respeBse te the reffdi:t:eme;ae based on 
all evaluation factors and significant subfactors, includin3 
price, set forth in the solicitation (see Subpart 15.1) ." 

Rationale: The suggested change recognizes that best value is 
based on an evaluation of the proposal against various evaluation 
factors, as discussed in FAR Part 15. The General Accounting 
Office (GAO) , when reviewing protests involving best value 
procurements, will determine whether the procuring agency 
justified the source selection in accordance.with the stated 
evaluation factors, and any deviation from the evaluation factors 
will likely result in the protests being su$tained. · 

2. FAR 11.801, Preaward Testing. The proposed wording should be 
changed as follows: "Preaward testing or product demonstration, 
when required by the solicitation, Heed ftot should be conducted 
in accordance with a formal test plan that identifies performance 
reauirements for outputs or service levels and describes the 
tests to be used to verify or validate performance capabilities. 
The results of such tests ~ will be used to rate the proposal, 
to determine technical acceptability, or otherwise tc evaluace 
the proposal." 

Rationale: We believe that a test plan is desirable because, in 
best value procurements, procuring activi~ies will be required tc 
make .cost/technical tradeoffs in deciding between competing 
propo.sals. A test plan would also provide a supportable basis 
for determining which product is technically superior. 

3. PAR 15.205, Issuinq Solicitations. We are recommending the 
following provisions be added in a new paragraph: 

•••• 
(c) Solicitations containing classified information shall be 
issued onlv under the following circumstances: 

(1) The contracting officer has determined that the 
classified information is necessary for potential offerors to 
develop offers. 

1 



(2) The solicitation is properly marked as a classified 
document and references specific agency regulations that provide 
auidance on the procedures to be followed in the handling. 

-.dissemination, and disposition of the classified information. 

(3) Recipients have the necessary security clearances and 
facilities to receive and safeguarding the classified 
information." 

Rationale: .The proposed wording is a rewrite of the current FAR 
15.408 and excludes any guidance on the issuance of solicitations 
containing classified information. FAR 15.205 should include 
guidance that is more specific to contracting officer 
responsibilities than the current guidance in FAR 15.40B(b), 
which merely states chac solicitations involving classified 
information shall be handled as prescribed by agency regulations. 

4. FAR 15.206, Amending the Solicitation. The proposed wording 
in paragraph (g) should be changed to read as follows: "If the 
proposal considered to be meat eavaa~~ee~3 of best value to the 
Government (determined according to the established evaluation 
criteria) involves a departure .from the stated requirements, the 
con~racting officer shall amend the solicitation, provided, tha~ 
this can be done without revealing to the other offerors the 
alternate solution proposed or any other information that -is 
entitled to protection (see l5.208(e) (see 15.207(b} and 
15.407(Ei)) 15.406(e)}." 

Rationale: The suggested change to best value is for 
consistency. "Best value" is ~sed instead of "most advantageous" 
throughout the subpart. The suggested reference changes refer to· 
more appropriate FAR references. 

S. FAR 15.605, Preaward debriefing of offerors. Part of the 
proposed language in paragraph (a) (2) related to delayed preaward 
briefings should be re-phrased to conform with the Code of 
Federal Regulations being implemented. We are striking through 
proposed language requiring further clarification and conformity 
as follows "Iie~eveF, i! an efferer req~eets a ~elayed briefisg 
~naer this seeeieH, the aate the efferer k~ew er shoHle haqe 
kne~a the basis ef a pretest fer ehe ~~r~eses ef 4 CFR 2l.2ia) (2) 
sfiall be tfte eete the efferer reeei~ea netiee ef ita exel~sieft 
frettt t:he eeffiPeeitiea." 

Rationale: The Code of Federal Regulations provides in 4 CFR 
21.2 (a) (2) : ''Protests other than those covered by Paragraph [4 
CFR] (a) (1) ... shall be filed not later than 10 days after the 
basis of protest is known or should have been known (whichever is 
earlier), with the exception of protests challenging a 
procurement conducted on the basis of competitive proposals under 
which a debriefing is requested, and, when requested, is 
required. In such cases, with respect to any·protest basis which 
is known or should have been known either before or as a result 
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of the debriefing, the initial .protest shall not be filed before 
the debriefing data offered to the protestor; but shall be filed 
not later than 10 days after the date on which the debriefing is 
held." (Underlining added for emphasis.) The poposed FAR 15.605 
language appears to conflict with the 4 CFR protest dates and the 
time allotted for filing a protest. 

6. FAR 15.606, Postaward debriefing of offerors. The proposed 
paragraph {a) (4) (ii) should be clarified and re-examined to 
comply with 4 CFR 21.2(a) (2) for reasons provided in Comment 6, 
above. · 

7. FAR 36.520, Contracting by negotiation. For consistency, we 
recommend the proposed wording be changed as follows: "· .. the 
provision at 52.236-28, Preparation of effers Proposals
Construction, when contracting by negot.iation. 11 

3 
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OFFICE OF. THE INSPECTOR GENERAL. DOD 
COMMENTS ON FAR CASE 95-02'2 

Part 15 Rewrite: Contracting by-Negotiations; 
Competitive Range Determinations 

Group B. Revisions 

We have commented on the issues in the order in which they 
are presenced for Group B. Suggested deletions are lined t.hrough 
and propo$ed replacement text underlined. 

·1. PAR 15.503-3(e) Limitations related to commercial items. We 
recommend Paragraph (c) (1) be revised to state: "Requests for 
sales dat.a relating to commercial items shall be limited to data 
for the same or similar items actually sold commercially and to 
the government during a relevant time period. The contracting 
officer shall determine the relevant time period based on the 
volume of previous commercial and government sales." 

Rationale: The proposed regulation on information that can be 
requested for commercial items is unclear. It provides no. 
examples or explanation of "similar" items or the 11 relevant time 
period" that can be used to evaluate sources for requesting 
information to determine price reasonableness. 

The Federal Acquisition Streamlining Act (FASA) directed the 
use of commercial processes but also required the contractor to 
show that it sold the item in substantial quantities to the 
general public, without regard to the quantity of items that ~y 
be sold to the Federal Government. The Federal Acquisition 
Reform Act (FARA) provides a commercial item exception to the 
requirement for certified cost or pricing data without requiring 
that the item be sold in substantial quantities or to che general 
public. As a result, many items previously only sold to the 
military may mee~ the new definition of commercial item though 
under FASA they did not. When commercial items previously not 
treated as such are new and unique or high-dollar, the Government 
may need to perform historical pricing analysis using all sources 
because commercial sales information related to one contractor is 
insufficient or not available. · 

Only competition will yield sufficient information to 
evaluate price reasonableness. Unless competition and market
based pricing to increase both price reasonableness and cost 
realism probability can be obtained for previously sole-sourced 

·parts, the Government must evaluate previous military sales. 
Recent OIG audits·of major contractors (Boeing and Sundstrand) 
have demonstrated the problems with pricing commercial items 
using the new regulations. The contractors increased their 
prices for aircraft spare parts by 300 to 500 percent when the 
Government began procuring the parts as commercial items even 
though ·a contractor is still sole-source. 
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2. FAR 15.504-1. Proposal analysis techniques. We recommend the 
following clarifications and added coverage: 

a. The wording in paragraph l(a) (4) should be revised to 
state: " Cost analysis fftftY shall be used to evaluate information 
other than cost or pricing data. 

Rationale: The change corresponds to wording in paragraph 
l(d) (2) which provides that cost realism analysis sball be 
performed on competitive cost reimbursable contracts. Because 
price analysis does not cover cost elements, cost analysis must 
be used to perform cost realism. 

b. Paragraph (c) {2) (i) (C) provides that cost or pricing 
data and evaluation of cost elements may be verified using 
appropriately validated/calibrated parametric models or cost 
estimating relationships (CERs) . The guidance should be 
strengthened to specify that the Administrative Contracting 
Officer (ACO) or his representative should approve the parametric 
estimating techniques ·and cost estimating relationships before 
the contractor uses them in price proposals. Also, parametric 
models should only.be approved for price proposals within the 
database range used to calibrate and validate the CER. 

Rationale: Unless the ACO determines the reasonableness of the 
CERs used, the risk of price or cost manipulation is .high. 
Parametric estimating eliminates the need for traditional pricing 
support such as detailed work breakdown structures, cost . 
elements, hours, macerials, and in some cases indirect rates. As 
a result, the Government does not have valuable information that 
could be used to evaluate reasonableness. Also, parametric 
estimates should only be used when they make sense for the 
present estimate. When parametric models are applied to values 
outside the validated range, the resulting estimates are less 
likely to be realistic. 

c. The guidance in paragraph (d), Cost realism analysis. 
should be expanded to include cost analysi~ techniques such as: 
bid comparisons; Independent Government Cost Estimates; and 
information already available in the form of forward pricing rate 
agreements, audited forward pricing labor and indirect rates, 
labor union agreements, or recently reviewed cost and pricing 
data. Guidelines should also be provided on what methods are 
appropriate in various circumstances. 

Rationale: Although the proposed guidance in paragraphs 1(b). 
Price analysis, and l(c), Cost analysis, is extensive, paragraph 
l(d) provides no comparable guidance for performing cost realism 
analysis. The proposed guidance should also identify specific 
techniques that may be used or give examples to demonstrate how 
to perform cost realism analysis. 
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Cost realism should be performed to identify 

unrealistically low offers for cost reimbursable contraccs. The 
low offers usually represent contractor attempts to "buy-in" 
below actual costs to win the bid with the expectation to request 

·.subsequent contract modifications to recover all costs. Cost 
reimbursable competitive proposals should be reviewed for cost 
realism to identify the most probable cost and to provide a basis 
for determining the best value to the Government in the source 
selection process. 

d. Language in paragraph l(f) (2) should be clarified as 
follows: "· .. contracting officers shall require that offerors 
identify in·their proposals those items ef s'l:l:pply tch:ae they uill 
net ffiaftufaeture er te ~hick e~ey will net eeatri~ute signifieafit 
val~e that w~ll not receive applications of direct labor costs 
and related burden in order to develop the final product or · 
contracted item, unless adequate price competition is expected." 

Rationale. The term ••no significant value" is vague and will not 
facilitate the reaching of agreements between the Government and 
contractors. The guidance needs to be more specific, especially 
since the Government will rely on contractor self-governance to 
identify the supply items that will not become part of the 
produce cost. 

3. FAR 15.504-2, Information to support proposal analysis. We 
recommend the followi~g additions and clarifications: 

a. Section (a), Field Pricing Assistance, should include a 
requirement that the contracting officer contact the cognizant 
contract administration or audit office before requesting field 
pricing assistance. Coordination is essential to identify and 
request copies of information field offices may already have that 
may eliminate the need for additional field pricing assistance. 

Rationale: The proposed guidance provides that the contracting 
officer should request field pricing assistance when the 
information available at the buying command is inadequate to 
determine a fair and reasonable price. Our recommendations 
support the DoD acquisition streamlining initiative for reducing 
unnec~ssary acquisition costs and conserving audit resources. · 
The contracting officer should not request field pricing or audit 
reports when information is already available at either the 
buying command, the cognizant contract administrative or audit 
offices to determine a fair and reasonable price. The available 
information should be used to verify proposed rates, factors, and 
costs and evaluate cost reasonableness. The verification of 
costs can be confirmed using informal procedures inseead of 
comprehensive written reports. The Defense Contract Audit Agency 
Contract Audit Manual provides for such_procedures. 

b. Section (c), Audit assistance for prime or subcontracts, 
should include language in a new paragraph (5) to incorporate 
text eliminated in the existing FAR 15.805-S(a) (1) provisions, as 
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follows: "Reauests for field pr'icinq assistance should bPn 
tailored to ask for minimum essential information needed to 
ensure a fair and reasonable price. Information of the type 

- described in paragraphs (a) (1) (i) through (a} (1) (vi) of this 
subsection. which is often available to the contracting officer 
from the Administrative Contracting Officer or from the coanizant 
auditor. may be useful in determining the extent of any field 
pricing suoport that is needed --." The referenced subparagraphs 
(I) through (iv), which give examples of·the types of pricing 
information that may be available at the audit office, should 
also be added back. 

Rationale. The reinstated language gives examples of cost 
information that can assist the contracting officer in . 
determining whether enough information is already available to 
determine reasonableness without requesting field pricing. 

4. FAR 15.504-3, Subcontract pricing considerations. We 
recommend adding language in a new paragraph (c) (2} as follows: 

... • * 
(c) (2) When the contractor or hiaher-tier subcontrac~or 

will not oerform the subcontract cost analysis, the contractor or 
higher-tier subcontractor shall submit or cause to b~ submitted 
by the subcontractor(s), cost or pricing data to the Government 
for subcontracts that are the lower of 

(i) $1,000,000 or more or 
tii) Both more than the pertinent cost or pricing data 

threshold and more ~han 10 percen~ of the prime contractor's 
proposed orice. 

The proposed paragraphs (c) (2) through (c) (5) should be 
renumbered (c) (3) through (c) (6) accordingly. 

Rationale: We recommend retaining the $1 million threshold in 
the current FAR 15.806-2(a) for subcontraces with the 
understanding ~hat field pricing is not required unless the 
contracting officer deems it necessary. We believe the raising 
of the threshold for subcontract information represenes 
unacceptable risk of defective pricing as supported by GAO 
studies on the subject. Further, the submission of cost or 
pricirig data is an assurance that a contractor has an adequate 
estimating system. 

Contractors cannot comply with the stated requirement in 
paragraph (c) to analyze cost or pricing data before awarding a 
subcontract if the subcontractor does not provide a breakdown of 
rates, factors and direct costs or otherwise allow the contractor 
access to accounting records and provide support for the proposed 
costs. Subcontractors frequently refuse to disclose rate 
information to prime contractors for profit and competitive 
reasons. The Government should be alerted to instances where 
subcontractors deny contractors or higher tier subcontractors 
access to cost or pricing information. In those instances, the 
contracting officer must arrange for Government review of the 
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subcontractor data. The submission of the appropriate cost or 
pricing data reduces the cycle time for awarding contracts. 

5. FAR 15. 5 04 .. 4, Profit. The proposed wording· in paragraph 
(c) (5) should be changed to: "The contracting officer shall not 
require any prospective contractor· to submit breakouts or 
supporting rationale for its profit or fee objective but may 
consider them if they are submitted voluntarily." 

Rationale: FAR 15.903(e) presently includes a similar provision 
which guides contracting officers and contractors on the 
appropriate use of profit-related data that contractors may 
voluntarily submit to the Government. 

6. FAR 15.506-3. Doeumentinq the Negotiation. We recommend 
clarifying paragraph (b) as follows: "Whenever field pricing 
assistance has been obtained, the contracting officer shall 
forward a copy of the analysie price negotiation memorandum to 
the office(s) providing assistance (audit. technical. and 
adminiscrative contracting office)." 

Rationale: Traditionally, contracting officers have routinely 
sent. copies of price negotiation memorandums to the auditors, but 
not necessarily to the servicing Administrative Contracting 
Officer and not to the technical.personnel. Therefore, if the 
intent is for all participating parties to receive copies of the 
price negotiation memorandums, those parties should be 
specifically identified. 

7. FAR 15.507-1, Defeetive cost or pricing data. We recommend 
the following changes: 

a. Paragraph (b) (7) (i) should be clarified to state: "In 
addition to the price adjustment amount, the Government is 
entitled to recovery of any overpayment olus in~erest on &ftY the 
overpayment. 

Rationale: Paragraph (b) (1) states that the Government is 
entitled to a pri.ce adjustment, including profit or fee, of any 
significant amount by which the.price was increased because of 
defe~tive data. Paragraph (b) (7) further states that the 
Gover'nment is entitled to interest on any overpayments but fails 
to emphasize the Government should collect the overpayment to 
prevent additional interest from accruing. 

Our reviews of defective pricing settlements have 
continually shown that·contracting officers frequently 
misinterpret current, unclear FAR provisions on cost recovery. 
Contracting officers often neglect to recover overpayment amounts 
though they adjust the price and collect interest on any 
overpayment. Unless the FAR is clarified, that problem will 
continue. . 
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b. Paragraph (b) (7) (iv) should be revised to state: "In the 
priee red~ctiea ffieeifieatiea er demand letter, the contracting 
officer shall separately ~nclude ... " 

Rationale: The demand letter should separately include the 
repayment amount, the penalty amount (if any), the interest 
through a specific date, and a statement that interest will 
continue to accrue until repayment is made. However, that 
information is not appropriate for the price adjustment contract 
modification. The modification should·:make the appropriate 
downward price adjustment and may discuss overpaymen~ and 
interest collections, but should not include interest as part of 
the price adjustment. Interest must be deposited in a 
miscellaneous funds account that results in funds being returned 
to the Treasury and not the program office. Interest cannot be 
reprogrammed, which is essentially what could happen if the 
interest is included as pa~t of the price adjustment. 

s. FAR 15.507-2, Make-or-buy programs. We disagree with the 
proposed $10 million threshold for make-or-buy programs in 
paragraph (c) {2) . The current $5 million threshold in 
FAR 15.703(b) should be retained. We are not aware of any 
reviews or studies that have shown the current $5 million 
threshold to result in an unnecessary administrative burden on 
contractors. 

9. FAR 15.508, Solicitation prov1s1ons and contract elauses. We 
recommend the following changes for consistency and clarity: 

a.. The proposed wording in paragraph (m) (4), Table 15-2, 
Cost Elements, paragraph (2), should be changed to read: "· .. 
In addition, provide a summary of your cost analysis and a copy 
of cost or pricing data submitted by the prospective source in 
support of each subcontract, or purchase order that is eRe le~:er 
ef either $10,000,999 $1.000.000 or more, or both more than the 
.pertinent cost or pricing data threshold and more than 10 percent 
of the prime contractor's proposed price." 

Rationale: The basis for the recommended change is the same as 
in pa:r:agraph 8 for the proposed wording of FAR 15.504-J(c) (1). 

t 
·b. The italicized subject headings included in the current 

FAR 15.804-8 on the same topics should be reinstated. 

Rationale: The italicized headings are helpful to frequent users 
of t~e FAR. 

10. FAR 52.215-41(a), Exemptions from cost or prieinq data. For 
consistency, we recommend adding language to state that the 
contr·acting officer shall request cost information, other than 
cost or pricing data, to determine cost realism for cost 
reimbursable competitive proposals. 
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Cfj~2Cj--J0 
Rationale: Since FAR 15.504-1. requires the contracting officer 
to evaluate cost realism of cost reimbursable competitive 
procurements, the contract clause must be modified to require the 

- contractor to submit the data necessary for the cost realism 
review and to allow the contracting officer to request the 
information. 

11. FAR 52.215-41(a) (l) (ii). The proposed language should be 
edited for consistency and to avoid misinterpretation, as 

/ follows: "For a commercial item exception, the offeror shall 
submit, aE a !fdaimum, informa_tion on prices at which the same 
item or similar items have previously been sold to the commercial 
market and the Government. At a minimum. that is the information 
must be.adequate for evaluating the reasonableness of the price 
for this acquisition." 

Rationale: The recommended change is based on the same rationale 
as that stated for FAR 1S.S03-3(c) in section 1 above. This FAR 
clause was never amended to implement the new FASA requirements 

·for receiving a commercial item exemption. 

12. FAR S2.215-42(a) (l) (ii) (B) relates to subcontracts and 
should be revised for the same reason as FAR 52.215-4l(a) (1) (ii). 
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Washington, DC 20405 

Re: FAR Case 95-029 -
Federal Acquisition Regulation 
Part 15 Rewrite 

The Household Goods Forwarders Association of 

America, Inc. (HHGFAA) submits these comments in re-

sponse to the notice of the proposed revision of Part 

15 of the Federal Acquisition Regulation (FAR) in FAR 

Case 95-029, 62 Fed. Reg. 26640, et seq., May 14, 1997. 

The HHGFAA is an association consisting, 

inter alia, of household goods freight forwarders, who 

are engaged in contracting directly with the Department 

DONALD L COLLINS of Defense (DoD) in the forwarding of household goods 
Auoclate Afemben' 
RepreuntatiWJ 
St. Thomas, u.s. VIrgin Island• and personal effects of military service members and 

• 
JOEL SUMMER 

Aaoclate Memben' 
Repreuntatl'ltlat L.arpe 
Brooklyn, New York 

• 
ALAN F. WOHLSTETTER 

General Counul 
Washington. D.C. 

their dependents, as participants in the DoD Personal 

Property Program administered by the Military Traffic 

~anagement Command (MTMC). 

According to MTMC's records, 1,364 motor 

carriers and freight forwarders participate as prime 

contractors in the DoD Personal Propert~ Program, 
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including 161 household goods freight forwarders. The number of 

·DoD-approved carriers that are small businesses is 1,194 or 87.5 

per cent of the 1,364 DoD approved carriers (MTMC Carrier Approv

al Statistics). 

In addition, there are hundreds of small business 

moving and storage companies which participate in this program as 

subcontractors and which provide many of the required physical 

facilities, viz., trucks and warehouses. Further, many of these 

small business concerns have been developed to meet the needs of 

the DoD and their continued existence is dependent upon their 

ability to continue participation in DoD's Personal Property 

Program. 

The HHGFAA has a genuine interest in the proposed . 

revision of Part 15 of the FAR because of the impact on its 

household goods freight forwarder members which are predominantly 

small business concerns. 

The HHGFAA previously filed comments on November 26, 

1996 in this FAR Case 95-029 and on September 17 and September 

25, 1996 in FAR Case 96-303, in opposition to the proposed 

Competitive Range Determination Rule, to show that adoption of 

that proposed rule inevitably will result in the exclusion of

many household goods freight forwarders, primaril~ small business 

concerns, from competing for contracts in the DoD programs. DoD 

has announced its intent to solicit future requirements under the 

FAR. The first MTMC personal property solicitation under the 

FAR, MTMC Solicitation DAMT01-97-R-3001 for minimum requirements 
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of $5,021,000 and maximum requirements of $75,000,000, was issued 

March 14, 1997 and is presently pending the outcome of GAO pro-

tests based in large measure on solicitation restrictions which 

preclude small business concerns from effectively competing for 

contracts to be awarded. If the proposed revision is adopted the 

contracting officer would have unfettered discretion to limit the 

number of highly rated bids he will consider for award, thereby 

effectively eliminating the ability of these small business 

concerns to effectively pursue a protest with GAO. 

COMMENTS ON THE REVISED PROPOSED 
COMPETITIVE RANGE DETERMINATION RULE 

Proposed Rule 15.406(c) provides in pertinent part: 

(c) Competitive range. (1) ... Based on the 
ratings of each proposal against all evaluation 
criteria, the contracting officer shall establish 
a competitive range comprised of those proposals 
most highly rated, unless the range is further 
reduced for purposes of efficiency pursuant to 
paragraph (c){2) of this section. 

(2)_ After evaluating all proposals in accor
dance with 15.405{a) and 15.406{c){1), the con
tracting officer may determine that the number of 
most highly rated proposals that might otherwise 
be included in the competitive range exceeds the 
number at which an efficient competition can be 
conducted. Provided the solicitation notifies 
offerors that the competitive range can be limited 
for purposes of efficiency ... the contracting offi
cer may limit the number of proposals in the com
petitive range to the greatest number that will 
permit an efficient competition among the most 
highly rated proposals (10 U.S.C. 2305(b)(4) and 
41 u.s.c. 253b(d). 

The HHGFAA opposes the revised proposed Competitive 
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Range Determination Rule, 15.406(c),1/ on the ground that it 

·.confers unlimited discretion on the contracting officer to 

exclude qualified offerors from the competitive range that 

otherwise would have a reasonable chance of being selected for 

award under present FAR 15.609(a). Our specific objections to 

the proposed rule are: 

1. The proposed rule is vague and indefinite because 

it does not define "efficient competition" nor does it provide 

criteria for determining the "greatest number [of offerors] that 

will permit an efficient competition." The proposed Competitive 

Range Determination Rule, 15~406(c), adopts, without explanation 

or guidance, the statutory language of section 4103 of the 

Federal Acquisition Reform Act of 1996 (FARA). The purpose of a 

rule is to implement a statute (which this proposed rule does not 

do); a rule, as here considered, which merely parrots the lan-

guage of a statute serves no useful purpose. 

If the proposed rule were to be adopted, a contracting 

officer would have unfettered discretion to eliminate all but as 

few as two offerors from the competitive range. This restriction 

in the name of "efficient competition" is materially unfair to 

1. The HHGFAA commends the elimina~ion of former proposed rule 
15.406(b), which would have authorized a contracting officer, 
prior to issuance of the solicitation, to limit the number of 
offers to be included in the competitive range on the basis of 
"historical data" or because the agency does not have "resources 
available." Adoption of those provisions would have had a 
material adverse impact on the ability of small business concerns 
to compete for government contracts because a restriction in the 
solicitation on the number of offerors to be included in the 
competitive range would discourage small businesses from submit
ting proposals. 
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highly rated offerors that would be excluded from the competitive 

_ range. 

We submit that this right of contracting officers 

arbitrarily to exclude highly rated offerors by citing."efficien

cy" will have a particularly adverse impact on small business 

concerns by discouraging their participatiqn in government 

procurements. As the Revised Initial Regulatory Flexibility 

Analysis (RIRFA) recognizes, "there are many small businesses 

that do not do business with the government because of the 

complexity of offering, evaluation and award." At least under 

present FAR 15.609(a), a small business concern that has a 

reasonable chance of award is included in the competitive range 

and is considered for the purpose of contract award. Under the 

proposed rule, a small business will have the same expense in 

preparing its proposal, with less likelihood of receiving a con

tract award, despite presenting a highly-rated proposal, due to 

unlimited authority of a contracting officer to exclude highly

rated offerors early in the evaluation to achieve "efficiency". 

The proposed revision will disproportionately impact,. through 

loss of revenues, small business concerns which are presently 

participating in government procurements and will discourage ~hem 

from incurring the cost of preparing offers which can be arbi

trarily excluded from consideration for contract award. 

2. This unfairness to small business is exacerbated 

because the proposed Competitive Range Determination Rule does 

not provide any criteria to guide a contracting officer's deter-
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mination of when the "number of most highly rated proposals that 

-.might otherwise be included in the competitive range exceeds the 

number at which an efficient competition can be conducted." 

Although the proposed rule directs that the competitive 

range be limited to the "greatest number" that will permit an 

efficient competiiion, this direction is materially inadequate 

because there are no criteria governing how this number is to be 

determined. For the reasons set forth in paragraph 1, this 

arbitrary restriction on competition by highly rated offerors has 

a more significant adverse impact on small business concerns. 

We also note that the revised RIRFA (p. 2) states that 

the proposed Part 15 revision will lower bid and proposal costs. 

We submit that small business concerns want a fair opportunity to 

compete for government contracts - not to sacrifice that opportu-

nity to save on bid and proposal costs. 

RECOMMENDATIONS 

The HHGFAA submits that the Part 15 revision should: 

1. Define what is meant by an "efficient competition" 

in proposed FAR 15.406(c). Unless "efficient competition" is de

fined, contracting officers will have unlimited discretion to 

exclude offerors on this ground, with a disproportionate adverse 

impact on the ability of small business concerns ~o compete for 

government contracts. 

2. Establish FAR guidelines for determining the 

minimum number of offerors in a competitive range. From the 

standpoint of small business, such guidelines are necessary to 
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prevent contracting officers from arbitrarily and unduly limiting 

the number of proposals to be included in the competitive range, 

especially where the pool of potential offerors consists of a 

significant number of small business concerns, such as in the DoD 

Personal Property Program. Unless contracting officers are 

restricted by regulation, the authority to limit the competitive 

range could be used by contracting officers as a means of dis

couraging small businesses from submitting offers by significant

ly reducing the likelihood that a small business concern's offer 

would be considered for award even if otherwise qualified for the 

competitive range. As stated above, this restriction on competi

tion by highly rated offerors falls with a heavy impact on small 

business concerns. 

3. Require that the competitive range established for 

multiple award procurements, such as the DoD Personal Property 

Program, in which HHGFAA members compete, reflects the extent of 

participation of small business concerns in past procurements. 

For example, if 3 of 15 contracts in a procurement historically 

had been awarded to small business concerns, the competitive 

range established should inqlude a minimum of 20 per cent of 

small business offerors. If less than the specified percentage 

of small business offerors meet the criteria for the competitive 

range, those small business offerors that meet the criteria 

should be included in the competitive range. This will go a long 

way to eliminate the concern of small business that the discre

tion embedded in the proposed regulations will not be exercised 
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in a manner which disadvantages small business. 

4. Reaffirm in Part 15 of the FAR the government's 

commitment to utilizing qualified small business concerns in 

federal procurements. 

5. Require written tracking of all contracting 

officer communications with offerors prior to and after estab

lishment-of the competitive range. (FAR 15.406). 

6. The HHGFAA reasserts its support of the SBA's 

Office of Advocacy's position that the Competitive Range Determi

nation Rule and the rewrite of FAR Part 15 should be considered 

as major rules subject to Office of Management and Budget (OMB) 

review upder Executive Order 12866. (HHGFAA Comments, September 

17, 1996 at pp. 3-4). As the Office of Advocacy has stated, 

competed federal contracts in fiscal year 1995 represented about 

$130 billion or 64 per cent of all federal contracts, which sum 

is well in excess of the $100 million threshold of Executive 

Order 12866. Moreover, as the Office of Advocacy recognizes, 

these proposed FAR revisions will significantly alter the govern

ment contract principle of "full and open competition" and, as a 

result, adversely affect many small business concerns. 

For the above reasons, we request that the Competit"ive 

Range Determination Rule and the rewrite of Part 15 of the FAR 

not be adopted as proposed, that the amendments and alternatives 

discussed herein be implemented and that the proposed FAR revi

sions be submitted to OMB for review in accordance with Executive 

Order No. 12866. 
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DELIVERED BY HAND 

Respectfully submitted, 

HOUSEHOLD GOODS FORWARDERS 
ASSOCIATION OF AMERICA, INC. 

By Qk~~ F. ~Yt~ 
han F':-···wahlstetter 
General Counsel 
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Gentlemen/Ladies: 

... :P. 02 

We appreciate· the opportunity to provide· comments 
on FAR Case 95-029 (the revised proposed rule on the 
FAR Part 15 Rewrite)·. We conqratulate the Rewrite Team 
on the improvements made since publication of the 
initial rule. Particularly noteworthy is the increased 
flexibility the revisions provide in the source.· 
selection process. However, we offer the following 
comments and suggestions: 

1. 15.101-2 says that pa~t performance can be 
evaluated in a LPTA source selection process, yet it 
also says that tradeoffs are not permitted and 
that proposals are evaluated for acceptability but not 
ranked. This is inconsistent with GAO case law,_ which 
has permitted the evaluation·of past performance when 
it. is used to make· a relative comparison of offerors. 
Evaluating past performance on a qo/no go.basis could 
be viewed as a responsibility determination which could. 
run afoul of the Small Business Administration's 
Certificate of Competency process. Although 
15.405(a) (2) also says that past performance evaluation 
is a "comparative assessment of past performance 
information" that is separate from a responsibility 
determination, the language in 15.101-2 does not permit 
such a tradeoff or comparison to be made. ca·n you have 
a low "cost" technically acceptable acquisition under· 
15.101-2 (as opposed to a low .priced technically 
a·cceptable acquisition?)" · 

2. Recommend adding coverag-e on draft RFJ?s at 
15.203. We are advocates of draft RFPs since our 
experience reflects that they contribute to simpli.fying 
and enhancing the source selection process. 
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3. The Model Contract Format included in the 
original proposed rule is more streamlined and easier 
to use than the current Unifor.m Contract Format 
(15.204). We encourage its widespread use in DOD. 

4. 15.208 (c) permits the acceptance of late 
proposals if (1) the contracting officer extends the 
time for all; (2) the lateness was caus.ed by government 
action or inaction; or (3) the lateness was beyond the 
offeror's control. Although this benefits the 
government by allowing the consideration of an 
advantageous late proposal, it has great potential to 
be applied unfairly to different offerors, and provides 
a disincentive for offerors to submit timely proposals. 
If this is intended to apply only to the exceptional 
case, then the circumstances when late proposals would 
be accepted should be narrowed so that it is clear when 
they apply. For example, outside time limit for 
accepting late proposals (e.g. 24 hours/one week) could 
be added, so that a proposal that is 3 months late 
could not be accepted. In addition, you could describe 
the types of government actions (e.g. improper, 
intentional) or outside causes that would invoke (2) or 
(3) .) Absent such modification, a firrn "late is late" 
rule is preferable. 

5. 15.405(a) (2) {iv) defines a neutral rating as 
"one that neither rewards nor penalizes offerors 
without relevant performance history." It goes on to 
say that a neutral evaluation cannot affect an 
offeror's rating but "it may affect the offeror's 
ranking if a significant number of the other offerors 
participating in the acquisition have past performance 
ratings either above or below satisfactory." Although 
the proposed coverag~ i~ helpful in defining neutral, 
it has the effect of treating a neutral rating as an 
average rating, because it seems to require that an 
offeror with a neutral rating be placed in the middle 
of the scale. It should be made clear that, depending 
upon the inherent risk associated with the acquisition, 
being placed in the middle of the scale may result in a 
ranking of a low to moderate risk. Therefore, 
recommend that after the parenthetical reference to 41 
u.s.c. 405, the following statement be added: 
"Depending upon the inherent risk associated with the 
acquisition, an offeror with a neutral rating may be 
judged as posing a performance risk ranging from low to 
moderate." 
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6. At 15.406, suggest adding a paragraph to 
address "Communications with potential offerors between 
solicitation issuance a~d receipt of proposals.# With 
the shift toward more communications between the 
Government and contractors, we believe communications 
at this point would further enhance the process, 
ensurinq clearer understanding·of the Government's 
requirements and the contractors' ability to satisfy 
those requirements. However, the coverage should make 
it clear that the contracting officer will control any 
discussions during this period. 

7. 15.406(a) permits award without discussion, 
subject to clerical/minor errors and certain errors 
relating to past performance (relevance; information on 
which the offeror has not had a chance to comment) . 
Past performance communications are not advisable in 
this context, because they can be complex, and may, in 
a given acquisition, deter.mine who gets the award. 

8. The language at 15.406(b) "Communications with 
offerors before establishment of the competitive ran9e" 
is confusinq. We believe contracting officers will 
have difficulty implementing it. This section will 
become a likely source of much litigat·ion, which will. 
undully delay the procurement process. Recommend 
elimination of 15.406(b)l). This language is 
restrictive and is inconsistent with the major shift 
toward more open communications. 

9. 15.406(b) permits communications with offerors 
before the competitive range is established to clarify 
perceived deficiencies, weaknesses, errors, omissions 
or mistakes. Recommend deleting the words ''perceived 
deficiencies, weaknesses," because perceived 
deficiencies and weaknesses are not ambiguities. 

10. 15.406(d) (3) says that the contracting 
officer must discuss weaknesses, deficiencies, and 
other aspects of the proposal that could "be altered to 
enhance materially the proposal's potential for award." 
GAO requires that discussions be meaningful, so that 
offerors are informed of their deficiencies and given 
an opportunity to correct them. The language about 
materially enhancing an offeror's opportunity for award 
sounds more like technical leveling to force a proposal 
up to a certain level, rather than pointing out where a 
proposal fails to meet the government's requirements. 

·Therefore, we recommend the language be changed to read 
" .•. aspects • . .that would prevent that proposal 

:'~ 
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from being selected for award.'' 15,407 (a) permits. 
offerors to be eliminated from the competitive range 
after discussions have commenced without being given 
the opportunity to revise their proposals. As noted 
above, GAO may not find discussions to be meaningful 
unless offerors are given the opportunity to revise 
their proposals. 

... ,P.OS 

11. We agree with the coverage in 1S.406(d) (3) 
permitting the government to tell an offeror that they 
are offering too much in the way of enhancements in a 
best value procurement. 

12. 15.407 allows proposal revisions only at the 
contracting officer•s· discretion. We recommend that 
you remove this artificial barrier and permit offerors 
to automatically revise their proposals as a result of 
discussions. The government will then have 
documentation to rely on \lhen evaluating proposals .. 
In addition, at the present time offerors may change 
anything in their BAFOs, unless they are specifically 
and e~pressly barred from the risk of having their 
proposal rating either increased or decreased. We 
should be ~elying on the wisdom of offerors to 
determine what they must change in their proposals, not 
the dictates of Contracting Officers. From a 
litigation standpoint, we open the door for many 
prdtests from losing off~rors that the winner exceeded 
the scope of what is permissible in the revisions to 
the winner's proposal. 

13. You~ description of unbalanced pricing at 
15.503-5 is an improvement over the prior coverage 
because it is much less confusing. 

14. In liqht of the fact that the ter.m 
"bargaining" is being introduced into the FAR for the 
first time, it would be better to give it its own 
definition in 15.001, rather than have it defined as a 
subpart of the definition of the term "negotiation." 

Enclosure 1 provides additional comments for your 
consideration, most of which are primarily editorial in 
nature . 

. "-"" 
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We look forward to the dynamic changes and 
improvements in the source selection process that this 
proposed rule pro~ides. My point of contact for this 
action is Mrs.· Esther Morse, 703-695-3039. 

Enclosure 

Sincerely, 

/~~ 
Edward G. Elqart 

Acting Deputy Assistant Secretary 
of the Ar.my (Procurement) 
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ADDITIONAL ARMY COMMENTS Cj:f(}JJ!/3:2 
14.404-1(£)(2) Delete. Restriction to lowest price seems an unwarranted canyover from the 

failed sealed bidding effort; at this poin~ "usc of negotiation" should allow a best value tradeoff. 

15.002(b) Shorten to ''minimize the complexity of the process, while maintaining impartial 
and comprehensive evaluation of all proposals." etc. 

15.103(c)(6) Delete. There sb.ould be no pre-set limit to give-and-take communications in the 
course of oral presentations; by definitio~ these are not "discussions" (see 1S.406d). Our 
experience with oral presentations shows that o.tTcrors expect, not unreason~bly, that a face-to
face meeting of the principal participants parties .will include some on-the-spot give-and-take in 
reaction to their presentations. If this is denied, the sessions become more a matter of theatrics 
than the '-real-time interactive dialogue•• which is their stated intent. 

15.201 (a) Correct "is encouraged" to "are encouraged.', 

1S.201(e) For "needs to .. substitute ''desires to ... 

15.204-2(h) and 15.204-3 Revise UCF narrative to clarify distinction between Section Hand 
Section 1: Section I should contain standard contract clauses whose text or detailed content is 
derived fro1n FAR and itS supplements, Section H the nonstandard clauses specific to the 
particular eontract or to the contracting activity. 

15.206(1) Revise beginning for clarity, to read: .. If, in the judgment of the contracting officer 
(based on market research or otherwise), an amendment proposed for issuance after offers ·have 
been received is so substantial as to exceed what prospective offeror$ could reasonably have 
anticipated, so that additional sources might likely have submitted offers had it been known to 

them,"etc. 

15.302 Revise to state the policy in general terms ("It is the policy of the Government to 
encourage the submission of new and innovative ideas to meet its present and future 
requirements."); then list particular programs which implemen.t it, with FAR cites for each 
(''Programs and techniques used by the Government to implement this policy include Broad 
Agency An11ouncements (see 35.016)'• etc.); then conclude "New and i1movative ideas that do 
not fall under topi~ areas pubJ.icized under those program.s and techniques may be submitted as 
unsolicited proposals .... 

1S.306-2(a)(5) Delete superfluous (and ungrammatical) "who is." 

·15.309(b) Change "each sheet" to "each page,, or, preferably, .. each portion" (to allow for 
electronic submission). 

1S.404(d)(3) Delete subparagraph (ii) at this time, change thresh.old in (i) later when the 
change takes effect. Consider simplifying to one sentence: "Past perfonnance shall be evaluated 
... exceed $1,000,000; however, past perfonn~e need not be evaluated if ... (OFPP Policy 
Letter 92-S)." 

.'~ 
~I 
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L;:C::.:;_:.ooo,oqo~ ~owertll. past p~onnance need ~~~t b.e evalu~~edJf. -~· (Of.PP ~oiJ i () J CjJ) 
· 15.40S Add subparagraph: .. (c) For restrictions on use of support contractor personnel in 

proposal evaluation see 37.203(d)." Absence of this very important cross-reference from current 
FAR has occasioned much confu5ion among users. 

1S.406(b)(l) This limitation on clarification is unnecessarily restrictive. Suppose one offer is 
clearly amon.g the best (and so will certainly form part of any competitive range) but contains an 
ambiguity; if it means what the evaluators hope it does, it will be a clear winner and award can 
be made without discussions. The proposed rule would needlessly preclude prompt resolution of 
the uncertainty. 

15 .408 Clarification of the last &entcncc 11;1ay be desirable, i:od:icating that quantification can 
be useful as a supporting ra~ioD;al~ b~t is not to be con~dered the· sole driver of the source 
selection decision. (If not, simplify "provide quantification of the tradeoff's,' to read "quantify 
the tradeoffs:') 

IS .503-1 Subsection title "Prohibition on. obtaining cost or pricing data" is confusingly harsh 
wording, following immediately after the 1S.S03 section title "Obtaining cost or pricing data"; 
substitute "Circumstances precluding obtaining cost or pricing data" or the like. 

1S.504-l(a)(2) and (3) appear surprisingly dismissive of price ab.alysis, which has traditionally 
'been advocated as a sanity check that should be utilized in cvc.ry acquisition, e.g., "You may be 
able to make a price decision using price analysis alone, but you cann.ot make an equally sound 
decision by relying solely on accounting and technical analyses of the proposed cost. In other 
words, you must usc price analysis on every procurement." (Armed Services Pricing Manual, 
1986, paragraph 1.6 ccPricing Dogm.a"). Recommend replacing .subparagraph (2) with a 
statement similar to ASPM's, and deleting ''When appropriate" from subparagraph (3). Some 
form of price analysis is always available, such as comparison with the historical cost of roughly 
similar items. 

'!S.S04-l(c)(2)(i)(A) Better to sp~ify .. any identified allowan~es for contingencies," to clarify 
that evaluators are to valida:te ~y contingency tund(s) ide~tificd as such in the contractor's 
proposal, but not to allow mflated numbers elsewhere to pass as provision for (unmetltioned) 
contingencies that may ari.se. 

tS.S04-l(f){2) The qualification ·~~~~s. ~~equate price co~etition is expected'' seems 
inappropriate; sine~ the pwiPose is to ~~~ data for corisi~erat~n of breakout in future 
proc\U'ements, the circumstances of the instant procurement arc irrelevant. 

· 1S.S04-3{c)(l)(ii) uUnlcss the contracting officer believes, should be "detennines/, sin.cc 
there should be a written record for the audit trail. 

1S.S04-3{c){S) Relocate misplaced .. to the Government•• to follow "submit.', 
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Subject: FAR PART 15 REWRITE COMMENTS 
Author: DANIEL DAMANSKIS at FISC-PHILA 
Date: 7/14/97 9:59 AM 

These comments are from a team of contracting officers at the following 
Navy contracting office: 

FISC Norfolk Detachment Philadelphia 
700 Robbins Avenue, Bldg. 28 
Philadelphia, PA 19111-5082 
Point of Contact: Daniel Damanskis (215) 697-9730 
E-Mail Address: daniel-damanskis@phil.fisc.navy.mil 

Comments on FAR Part 15 Rewrite: 

We feel that the majority of the FAR Part 15 rewrite is superfluous. It 
appears in many sections to be a veiled attempt to codify much of previous 
case law evolving from GAO decisions. The sheer volume of specifics 
included in the eighty plus pages involves unnecessary minutia. We have 
always used many of the specifics included in the rewrite since much of what 
has been spelled out in detail was always available and within the 
discretion of contracting officers in exercising their authority. We feel 
the majority.of the rewrite would better serve the contracting community if 
it were included in the form of a Guide Book similar to some of the recent . 
Best Practices Guides issued by OFPP and not included as additional 
regulation added to the FAR. 

Specific comments relating to Group A: 

FAR 15.201(£): There needs to be clarification as to the distinction 
between what is "general" information that may be disclosed at any time and 
"specific" information about a proposed acquisition that must be made 
available to the public as soon as possible. This section has the 
potential to "open up Pandora's box" since the control of information· 
outside of the 1102 acquisition community and improper release of specific 
information will lead to some companies getting an unfair advantage and the 
disclosure of this unfair advantage may not come to light until much later 
in the acquisition cycle and jeopardize the integrity of the acquisition 
process on individual actions. 

FAR 15.207(c): We have a concern that inclusion of the language as written 
could be a problem unless the words "at the discretion of" is added before 
"the contracting officer" in the first sentence. The potential exists that 
offerors may intentionally submit offers particularly those in electronic 
format as an intentionally scrambled transmission to provide additional tilDe 
to respond to solicitations particularly if the contracting officer is not 
permitted discretion to determine if the additional time for submission 
beyond that granted all offerors should be allowed. The current language 
appears to bind the contracting officer to allow for resubmission 
automatically if the document is unreadable and only allow for discretion as 
to the amount of time that wi~l be granted to permit a resubmission of the 
offer via facsimil& or electronically. 

FAR 15.404(f)t We feel that this paragraph should be rewritten as follows: 

JUL l A 1997 



(f) the solicitation shall also state, at a minimum, the relative ~ --- . 
importance of all evaluation factor other than cost and price, when ~~_,-~ :>~-3_? ~ 
combined, in relation to coat and price. ~ (/~I'" ~ 

Limiting the relative importance of non-price evaluation factors to the 
three choices of significantly more important than, approximately equal to, 
and significantly less important than is too restrictive. there are other 
variations that may be appropriate in deciding the relative weights the 
source selection plan may want to utilize depending on the individual 
circumstances. 
Otherwise, you could make the three choices as examples only by adding the 
preface •such as• before listing the three specific choices. 
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Please see following message. 

Original Text 
From D DENNIS, on 07-14-97 2:35 PM: 
To: internet[95-029@www.gsa.gov) 

Group A Comments 

General: Recommend a three to six month period for training after 
promulgation of the revision and prior to implementation. Implementation 
would be permissive during this phase in period •. 

Uniform contract format and Letter RFP'a: 15.203(e) sets forth the 
circumstances when letter RFP'a may be used. 
15.204 seta forth situations in which use of the uniform contract format 
need not be used and includes item (d) Letter requests for proposals. 
I agree that letter RFP's need not be in uniform contract format but 
recommend that 15.204(d) be modified to indicate that contracts resulting 
from letter. RFP's should comply with the uniform contract format. 

Late proposals: Proposed FAR l5.208(c)(l) provides that late 
proposals, modifications and other revisions may be accepted by the 
contracting officer provided -- the contracting officer extends the due 
date for all offerors. Does this mean the PCO may extend the due date 
after the date and time for receipt of proposals has passed or only before 
proposals are due? 

Proposed FAR 15.208(c)(3) sets forth circumstances under which a 
contracting officer may accept late proposals, modifications and final 
revisions and includes the situation where in the 
contracting officers·judgment the offeror demonstrates by submission of 
factual information the circumstances causing the late submission 
were beyond the immediate control of the offeror. What is "beyond the 
immediate control" of an offeror? 

a. Late delivery by Federal Express or another carrier selected 
by the offeror to deliver the proposal? 

b. Traffic delays when the offeror is on the way to deliver the 
·proposal? 

c. Weather? 

Also see FAR 52.212-1 concerning late proposals. 

JUl I 4 1997 



Computer & Communications Industry Association 

666 Eleventh Street, N.W., Sixth Floor 

General Services Administration 
FAR Secretariat (MVRS) 

July 14,1997 

18th & F Streets, N.W.--Room 4037 
Washington, D.C. 20403 

Re: FAR Case 95-029 

Dear Sir or Madam: 

Washington, D.C. 20001 

(202) 783-0070 Facsimile: (202) 783-0534 

BY HAND 

The Computer & Communications Industry Association is pleased to 
submit these comments on the FAR 15 Rewrite. Except as otherwise noted in 
these comments, all FAR references are to the FAR numbers in the proposed FAR 
15 Rewrite. · 

Although this version of the FAR 15 Rewrite has some improvements over 
the September 12 draft, there are stiU a number of areas in which further work is 
required. The draft still permits unreasonable restrictions of competition that are 
against the interests of both vendors and taxpayers. Our specific concerns are 
discussed below. 

FAR 15.101-2-Lowest Price Technically Acceptable Source Selection Process 

CCIA applauds the FAR drafters' decision to remove language that would 
have given contracting officers impermissibly vague discretion regarding 
proposal revisions. CCIA believes that this section is much improved as a result 
of this change. However, the section as revised raises a legal issue regarding the 
use of past performance evaluations. The proposed regulation provides that 
"Past performance shall be·evaluated as a non-cost factor .... " and that offerors 
shall be evaluated to determine whether they meet or exceed "the acceptability 
standards for non-cost factors." This language strongly implies that an offer not 
meeting the non-cost factors' acceptability standards (including the standards 
applicable to past performance) must be rejected. 

The proposed regulation creates a conflict regarding the evaluation of 
small businesses' past performance under the lowest price, technically acceptable 
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evaluation approach. GAO has already stated in one bid protest decision that 
SBA referral for a certificate of competency is mandatory when past performance 
is evaluated on a pass/fail basis, and the agency rejects a small business for 
failing the past performance standard. ~ T. Head & Co .. Inc .. B-275783, March 
27, 1997. Accordingly, the regulation should direct contracting officers to refer 
any proposed rejection of a small business to the SBA so that the Certificate of 
Competency process can be completed. GAO has apparently made a similar l 

recommendation. ~Federal Contracts Reports. Vol. 97, June 30,1997 at 767. 
In light of these problems, the regulation should also advise contracting officers 
to strongly consider omitting the past performance evaluation factor, as 
permitted by proposed FAR 15.404 (d) (3) (iii}, when using the lowest price, 
technically acceptable selection process. 

FAR 15.102--Multi-Step Source Selection Technique 

Although this section is a significant improvement over the initial version, 
CCIA believes that the multi-step technique is still vague and of little utility. The 
regulation gives little guidance to contracting officers as to how this technique is 
supposed to work. Offerors are not required to submit "full proposals" initially, 
but they must provide "at a minimum, the submission of statements of 
qualifications, proposed technical concepts and past performance and pricing 
information." There is not much left for the subsequent, "full proposal." Also, 
agencies are supposed to evaluate the initial proposal submission using all of the 
solicitation's evaluation factors. These same factors will also be used at 
subsequent stages in the procurement. It is very difficult to see why multi-step 
provides any savings in time or expense over the normal procurement practice of 
evaluating initial proposals and ·establishing the competitive range. This point is 
particularly apt if the FAR 15 Rewrite's restrictive definition of the competitive 
range remains in effect. As proposed, multi-step source selection adds traps for . 
the unwary while providing no improvement to the acquisition process. 

FAR 15.208--Submission. Modification. Revision and Withdrawal of Proposals 

CCIA continues to question the need for the revision to the late proposals 
clause that is contained in FAR 15.208 (c) (3). In CCIA's view, the addition of 
further reasons to accept late proposals will only lead to needless litigation as to 
whether the offeror's proposal was late because of circumstances ''beyond the 
immediate control of the offeror." There is no need for this new exception, 
particularly since contracting officers are already given the opportunity to accept 
any late proposal if they extend the due date for all offerors. (FAR 15.208 (c) (1)) .. 
By fairly enforcing the current late proposal rules, contracting officers are already 
achieving the desirable result of encouraging vendors to submit their proposals 
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on time. The proposed change will have the opposite effect, and truly represents 
a solution in search of a problem. 

The use of the phrase "immediate control" is also troubling. To our 
knowledge, this phrase has no current role in Government contract law. It is 
unclear what "immediate" (as opposed to proximate?) control means. The 
current default clause in FAR 52.249-8 excuses contractor defaults "if the failure 
to perform the contract arises from causes beyond the control and without the 
fault or negligence of the Contractor." See current FAR 52.249-8 (c). At a 
minimum, the proposed exception to the late proposal rule should use language 
that has already been construed in an established body of law. CCIA also 
supports the GAO's suggestion that contracting officers should not invoke this 
proposed exception unless they determine that "it is unlikely that a competitive 
advantage will occur." Sfg Federal Contracts Reports. Vol. 97, June 30, 1997 at 
767. . 

We do not, however, support the GAO's proposed addition of the word 
"improper" to FAR 15.209 (c) (2). Any Government actio·n or inaction that causes 
a proposal to be late is, by definition, "improper". The proposed qualification 
does not contribute any clarity, and creates the unfortunate situation in which the 
Government could reject a proposal whose lateness was caused by "proper" 
Government action or inaction, whatever that means. 

FAR 15.405--Proposal Evaluation 

CCIA remains concerned that the FAR 15 Rewrite omits the language in 
current FAR 15.610 (c) (6), which requires the contracting officer to "[p]rovide the 
offeror an opportunity to discuss past performance information obtained from 
references on which the offeror had not had a previous opportunity to comment." 
CCIA believes that it is not enough_simply to rely on the general provisions of 
FAR 15.406 (d), which define general criteria for communications with offerors. 
Past performance information is qualitatively different from.other evaluation 
data that is gleaned from offerors' proposals, and for which the offeror is the only 
source. Past performance information comes from third parties whose r~liability 
and motivations cannot be readily assessed by Government evaluators. The only 
reliable way of checking derogatory information is to obtain the offeror's 
rebuttal. In this manner, the Government will minimize the chance that biased or 
erroneous data will infect its evaluation. Since it is often hard to gauge the effect 
of derogatory information on an overall past performance evaluation, it is better 
to maintain current practice and allow offerors to address all derogatory 
information, rather thal;lleaving it to contracting officers to decide which 
derogatory information should be discussed with offerors. 
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FAR 15.406--Competitiye Range 

CCIA commends the FAR drafters for removing language that would 
have permitted a contracting officer to set an arbitrary limit on the number of 
proposals that could be included in the competitive range before the first 
proposal was received. This provision was an invitation to irrational 
procurement, and was appropriately removed from the FAR. 

On the other hand, the proposed regulation on the competitive range 
(FAR 15.406 (c) (2)) still contains a competitive range test that is inconsistent with 
the structure established by the Federal Acquisition Reform Act (F ARA) and the 
goals of full and open competition. 

FARA does not contain a statutory definition of the competitive range. 
This decision may be construed as an endorsement of the current regulatory test, 
which requires inclusion of all proposals that have a reasonable chance of 
receiving award. FARA permits the Government, in certain instances, to limit 
"the number of proposals in the competitive range, in accordance with the 
criteria specified in the solicitation, to the greatest number that will permit an 
efficient competition among the offerors rated most highly in accordance with 
such criteria." (Emphasis added). Proposed FAR 15.406 (c) (2) limits the 
competitive range to "those proposals most highly rated ... " Under this test, the 
agency would never have to include more than-the two, top rated proposals in 
the competitive range. The proposed language does not require contracting 
officers to include the "greatest number" of proposals in the competitive range. 

The proposed FAR language stands the statutory scheme on its head. 
FARA authorizes, in some procurements, limiting the competitive range to the 
greatest number of proposals that will permit efficient competition. The 
proposed FAR 15 Rewrite permits a more restrictive limitation of the competitive 
range than the exception in F ARA. Why would a contracting officer ever invoke 
the exception, which requires inclusion of the greatest number of proposals, 
when the general rule in FAR 15.406 (c) (1) does not? The FAR 15 Rewrite 
allows, in .all procurements, a more restrictive definition of the competitive range 
than the test established in FARA for~ procurements. 

CCIA continues to believe that there is no need to revise the competitive 
range test that is contained in current FAR 15.609 {a). This test supports full and 

·open competition and has the additional advantage of clarity. Its terms have 
been sufficient! y litigat~d so that there will not be a new wave of protests to test 
its meaning. Since FARA specifically authorizes contracting officers to reduce 
the proposals in the competitive range for reasons of efficiency, the statute 
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eliminates any concern that the FAR's current, competitive range test will include 
too many proposals in too many procurements. CCIA also continues to believe 
that prior to promulgating a new, restrictive definition of the competitive range, 
it is better to implement an advisory downselect process and see whether this 
change addresses whatever problem the FAR drafters perceive. 

If the FAR drafters persist in advocating a new competitive range test, , 
then the new draft must at least convey the idea that the competitive range 
should include more proposals, rather than less. The competitive range is 
established at the point in the procurement where the Government's 
requirements are often in flux, and the chance for miscommunication is high. 
CCIA suggests that the drafters revise the language in proposed FAR 15.406 (c) 
to state that, "Based on the ratings of each proposal against all evaluation criteria, 
the con~acting officer shall establish a competitive range comprised of all highly 
rated proposals, unless the range is further reduced for purposes of efficiency 
pursuant to paragraph (c)(2) of this section." 

CCIA is also troubled by the FAR drafters' failure to accept the regulatory 
challenge imposed by FARA to specify the conditions in which efficiency can be 
used to limit the competitive range. At a minimum, agencies should be required 
to take all reasonable steps to reduce the burden of the procurement process 
before excluding offerors from the competitive range. These steps include 
establishing page limits for proposals, electronic proposal submission and 
evaluation, and use of streamlined evaluation criteria that can be evaluated on a 
checklist basis. 

FAR 15.406--Communications With Offerors 

Subsection (e) drops the current prohibitions contained in FAR 15.610 (e) 
against auction techniques~ CCIA believes that this prohibition should be 
retained, and is not inconsistent with the types of information that proposed FAR 
15.406 (e) (3) permits contracting officers to reveal. 

FAR 15.407--Proposal Revisions 

. Subsection (b) is significantly improved over the prior version. CCIA 
believes that some additional changes will further improve this section. First, 
offerors should be given an opportunity to revise their proposals prior to 
establishing a second, competitive range. This step is necessary to insure that 
proposals are properly evaluated before they are excluded from the 
procurement. Second, the regulation should provide that each offeror will 
receive equal amounts of time for proposal revisions (unless otherwise agreed 
between the offeror and the Government). Although CCIA does not believe that 

:'--
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common cut-offs are necessary for each round of revisions prior to BAFOs, 
offerors must be treated fairly. The best way to avoid unfairness is simply to give 
everyone equal time for revisions, even if the submission of revisions (prior to 
fmal proposal revisions) is staggered. 

CCIA is also puzzled by the language in FAR 15.407 (a) allowing the 
Government to exclude from the procurement an offeror that was initially 
included in the competitive range "whether or not all material aspects of the 
proposal have been discussed .... " This implies that the first stage is 
meaningless and that an offeror may be peremptorily excluded from a 
procurement because his proposal has been surpassed by other offerors who 
have had the benefit of full discussions with the Government. Under the 
proposed regula tory scheme, a contracting officer could hold discussions with 
some, but not all offerors or hold full discussions with some offerors and partial 
discussions·with others. The opportunities for unfair treatment in this proposal 
are troubling. The proposed regulation is a dramatic departure from current law, 

. which permits a proposal to be excluded in a second determination of the· 
competitive range only after the contracting officer complies with current FAR 
15.610 {b), which requires discussions "with all responsible offerors who submit 
proposals within the competitive range." 

FAR 15.606-~Postaward Debriefing of Offerors 

This section contains two provisions regarding the timeliness of protests 
(15.606 (a) (4) (ii), (iii)) that should be deleted. A similar provision is also 
contained in FAR 15.605 (a) (1). Both regulations purport to interpret the 
timeliness rules established by GAO in 4 CFR § 21. As a policy matter, CCIA 
believes that the GAO bid protest system should be administered by the GAO 
through its regulations and decisions, and not through the FAR. The inclusion of 
FAR provisions on matters within GAO's purview creates a potential for conflict 
that should be avoided. 

These provisions are also bad policy. By arbitrarily starting the deadline 
for protesting at a point where the offeror lackS significant information, the 
regulation encourages protests based on rumor, speculation or the 
understandable desire to avoid rejection based on untimeliness. The regulation 
also penalizes offerors who request delayed debriefings. There are good reasons 
for making this request. The amount of information that can be conveyed at a 
post-award debriefing is significantly greater than the amount of information 
provided in a pre-award debriefing. An offeror should be allowed to make a 
reasoned business decision as to whether a protest is appropriate based on as full 
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an understanding as possible of the basis for award and the offeror's competitive 
position in the procurement. 

Finally, the proposed regulations are based on a serious factual error. The 
decision to start the protest clock running when an offeror is excluded from the 
competitive range, or when he receives notice of award assumes that the offeror 
will always have adequate information, on those dates, regarding the decision to 
protest. But the notice that an offeror has been excluded from the competitive 
range, for example, often conveys no more than that the offeror has been 
excluded. The receipt of notice does not tell the offeror how, why, or on what 
basis the Government made its decision. To state by regulatory fiat that 
timeliness runs from receipt of notice assumes facts regarding the offeror's 
knowledge that are very frequently untrue. 

FAR 15.608--Discoyery of Mistakes 

This provision defines the rules that apply to mistakes discovered after 
award. Current FAR 15.607 contains useful procedures regarding the disclosure 
of mistakes before award. We believe that these procedures should be retained 
in the FAR 15 Rewrite. 

We appreciate the opportunity to provide these comments, and would be 
pleased to discuss these matters further at your convenience. 

Sincerely, 

Zd'w~ /-7, lx~L-/ 
Edward J. Black . / c/-e_, 
President 

.'~ 
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Re: FAR case 95-029 

July 14, 1997 

The Associated General Contractors of America (AGC) appreciates the opportunity to 
comment on the above-referenced proposed rule. AGC represents more than 33,000 of the 
United States construction industry's leading firms, including 7,500 general contractors. AGC 

·member firms are engaged in the construction of the nation's commercial buildings, factories, 
warehouses, highways, bridges, airports, water works facilities, waste treatment facilities, dams, 
water conservation projects, defense facilities, multi-family housing projects, and site preparation 
and utilities installation for housing developments. 

[1] Industry impact. 

In 1995, federal construction spending totaled over $16 billion. Changes proposed under 
the rewrite to FAR 15 will have significant impacts on the way federal construction 
contracts are negotiated. In particular, AGC is concerned over how the proposed changes 
will affect small businesses, which account for approximately 95% of AGC's 
membership. In this regard, AGC is concerned with the Government's decision not to 
certify this proposed rule as a "major rule." This failure means that the proposed rule will 
not be subject to a review under the Small Business Regulatory Enforcement Fairness Act 
(SBREF A), which was enacted to protect small businesses from enforcement of arbitrary 
or harmful rules without offsetting benefits. 
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[2) 15.101-2 Lowest price technically acceptable source selection process. 

AGC suggests that "(c]ommunications;" as incorporated under 15.101-2(b)(4), should be 
limited to clarifications and should not be used in a manner that would allow preferred 
offerors an opportunity to improve their proposal. 

[3] 15.102 Multi-step source selection technique. 

AGC is concerned that under 15.102(c) offerors who are eliminated from the competitive 
range following the initial competitive range determination are unable to participate " ... 
in any subsequent step." AGC suggests that when a solicitation has been significantly 
amended, an offeror who has previously been eliminated from the competitive range may 
deserve to be reinserted into the competitive range based on the significantly changed 
circumstances. 15.1 02( c) should be revised to provide this discretion to the contracting 
officer. 

[41 15.103 Oral presentations. 

AGC generally supports cost-effective oral presentations. AGC is concerned, however, 
that the proposed rule does not provide sufficient guidance for ensuring that oral 
presentations are as fair and cost effective as possible. AGC suggests that cost-effective 
parameters be established for structuring oral presentations. AGC further suggests that a 
videotape or audiotape of all oral presentations should be required under 15.1 03( d) to 
assist agency decisionmakers and others with an accurate record for reflection and 
review. 

(5) 15.201 Presolicitation exchanges with industry. 

AGC is concerned that one-on-one meetings under 15.201(c)(4) could remove the 
appearance of impartiality from a competition. AGC suggests deleting this subpart. 

[6) 15.205 Issuing solicitations. 

AGC encourages agencies to make all solicitation sets available free of charge to industry 
associations ~d other not-for-profit organizations for purposes of making the solicitation 
sets widely available. 

(7) 15.206 Amending the solicitation. 

AGC suggests revising 15.206(e) so that all offerors of a solicitation, including those who 
have been elinlinated from the competitive range, receive amendments to the solicitation. 
As discussed in section 2 of this comment, AGC believes that offerors previously 
removed from the competitive range should be allowed to rejoin the competitive range 

· based on an amendment to the solicitation. 



_..,., .. 
/7 / ,.. 3/ I •/ ,·I 

. 'l . .· -· ... - .· 
V': I/ '! ._ .I 

. ......., ...... 

AGC believes that"15.206(g) is unfair. A new solicitation should occur if the 
Government plans to award a contract based on a departure from its stated requirements. 

(8] 15.207 Handling proposals and information. 

AGC believes that the issue of timely resubmission is not adequately addressed under 
15.207(c). Although the contracting officer is required to notify an offeror "immediately" 
if resubmission, due to the unascertainability of the submitted document, is required, the 
resubmission is not required to occur immediately. AGC believes the Government 
should provide safeguards to prevent an appearance of purposeful delay. 

[9] 15.405 Proposal evaluation. 

Given the increasing importance of the collection and use of past performance 
information in the selection process, AGC believes it is important that the Government 
move toward a system that is fair and impartial to all parties. AGC suggests 
modifications to 15.406 which will effectuate fair procedures for past performance 
information evaluations. 

[10] Past performance. 

General note on past performance: The proposed Part 15 rewrite properly aclcrlowledges 
the importance of past performance information in the source selection process. 
However, because the proposed rewrite does not require all apparent deficiencies in a 
contractor's past performance to be discussed during the evaluation process, it falls short 
of both adequately protecting contractor rights and ensuring that the Government does 

· business with those contractors that are properly qualified. As such, AGC proposes 
revisions to these rules that would require contracting officers to explain fully all 
deficiencies in every offeror's past performance information at any stage where a decision 
is being made that would affect the rights of that offeror (e.g., award without discussions, 
establishment of the competitive range, and source selection decision). 

AGC believes these modifications are necessary in order to ensure that source selection 
officials are relying on complete, accurate, and current past performance information. At 
present there is no uniform system in place throughout the Government concerning 
performance reviews for contractors. Recent judicial decisions (as well as rulings from 
the Comptroller General) make it clear that the lack of unifonnity concerning the 
generation, analysis, and reporting of past performance information has oftentimes 
resulted in source selection officials using information that is not the most current or 
accurate. 

The approach AGC suggests would ensure that offerors and source selection officials 
would have the opportunity to discuss openly and freely that infoimation within the 
source selection official's possession relating to each offeror's past performance. AGC 
suggests the following modifications pursuant to past performance evaluations: 



Under 15.406(a)(l), delete the parenthetical expression that follows the words 
" ... aspects of proposals ... " arid insert the following new sentence: "'Whenever 
the Government determines that it is appropriate to make award without 
discussions, the Government shall nonetheless provide all offerors that received 
less than the maximum possible score, ranking, rating or evaluation on the past 
performance element(s) of the evaluation criteria the opportunity to address the 
reasons therefore and amend their proposals accordingly before any final award 
decision is made." · 

Under 15.406(b)(3), delete section "(ii)". 

Under 15.406(b)(4), revise to read as follows: "Shall address all adverse past! 
performance information that caused any offeror to receive less than the 
maximum possible score, .ranking, rating or evaluation on the past performance 
element(s) of the evaluation criteria, irrespective of whether the offeror previously 
had an opportunity to comment upon such information." 

Under 15.406(d), insert new section (4) as follows: "The contracting officer shall 
discuss with each offeror still being considered for award all information in the 
Government's possession that caused any offeror to receive less than the· 
maximum possible score, ranking, rating or evaluation on the past perfo_rmance 
element( s) of the evaluation criteria, and provide any such offeror the opportunity 
to address the reasons therefore and amend its proposal accordingly before any 
final award decision is made." 

[11] 15.406 Communications with offerors. 

AGC is concerned that appropriate safeguards h~ve not been sufficiently established to 
prevent charges of partiality based on communications and/or discussions which are 
allowed to occur under 15.406 as proposed. 

Under 15.406(b)(2), it appears the Government may enter into communications which 
·could extend beyond merely clarifying a non understood provision in a proposal. Clearly, 
the government could "facilitate the Government's evaluation process" by unintentionally 
or intentionally coaching an offeror during a communication, notwithstanding the 
govemmen~'s disclaimer later in this section. Communications should be narrowly 
tailored to allow the government to gain a full understanding of a prop~sal but not to 
allow the Government to provide an advantage to any particular offeror. 

AGC continues to maintain that detennination of the competitive range is a problem. 
· Under 15.406(c)(l), agencies are required to establish a competitive range based on 
proposals from the "most highly rated" offerors, unless the range needs to be reduced 
for reasons of government efficiency. 15.406(c)(2) allows the contracting officer to limit 
the competitive range to "the greatest number that will permit an efficient competition 
among the most highly rated proposals.". This language can result in a competitive range 



consisting of one preferred offeror, who then becomes the only offeror to submit a final 
proposal. This interpretation is facilitated by an exemption to the requirement to obtain 
cost or pricing data, 15.503-l(c)(1)(iii), which considers as "adequate price competition" 
-- for purposes of exempting an offeror from providing cost or pricing data -- acquisitions 
where only one proposal is actually received and the offeror had no expectation of· 
competition. It is hard to contemplate a competition of one as competitive. AGC 
therefore encourages the Government to disallow down-selection of offerors based solely 
on efficiency. 

AGC also has concerns over the conduct and purpose of"discussions" which take place 
with offerors determined to be in the competitive range. AGC is concerned generally 
over the possibility that offerors can be treated unequally by a contracting officer. • 
Adequate safeguards to prevent a "better discussion" with a preferred offeror are not 
apparent. 

A further concern is that 15.40Q(d)(3) can be read as encouraging contracting officers to 
engage in bid shopping. This can particularly be a concern where agencies have 
established weighted guidelines for profit or fee prenegotiation objectives and contracting 
officers are concerned about deviating from the prenegotation standard, despite what the 
market may be indicating. AGC applauds policy guidance on profit set forth in sections 
15.504-4(a)(3) and 15.505(a) and encourages the government to instruct contracting 
officers that the purpose of "discussions" should not be to reduce contractor profit to zero. 

(12] 15.503 Obtaining cost or pricing data. 

AGC is concerned that 15.503-1(c)(1)(iii), which considers as "adequate price 
competition" -- for purposes of exempting an offeror from providing cost or pricing data 
-- acquisitions where only one proposal is ac~ally received and the offeror had no 
expectation of competition, provides an opportunity for contracting officers to limit the 
competitive range unfairly. AGC believes that by defmition there can not be "adequate 
price competition" where only one offeror submits a proposal. Therefore, AGC suggests 
that 15.503-1(c)(1)(iii) be deleted. 

[13]· 15.504-1 Proposal analysis techniques. 

AGC is concerned that adequate guidelines have not been established for performing a 
cost realism analysis under 15.504-1(d). AGC notes that the appearance of impartiality 
can be lost if it appears that a probable cost determination under 15.504-1 ( d)(2)(ii) 
benefits a preferred offeror. 

[14] 15.504-4 Profit. 

AGC is concerned that 15.504-4(c)(6) not be interpreted by contracting officers to mean 
that change orders for the same type of work should always be assigned the same target 
profit or fee. Each construction project is unique and contracting officers should always 



0 /_,.,- /(_? /""" /') t 
'-/' ~··· J ,.., .. ·' : . ~; -~ / ._/ :.... ----· . -:"....J ,rc 

consider the particular circumstances involved in a change or modification, even though 
the work involved may look similar to previous actions. 

[lSI 15.505 Price negotiation. 

AGC applauds the policy guidance at 15.505(a) reading:" ... A fair and reasonable price 
does not require that agreement be reached on every element of cost, nor is it mandatory 
that the agreed price be within the contracting officer's initial negotiation position .... " 
AGC agrees with the Government that best value will result from a negotiation that is 
go_vemed by the market. 

[16} 15.507-1 Defective cost or pricing data. 

AGC believes the standard at 15.507-l{b)(6)(ii) is impossible to prove. The language 
allows a contracting officer to disallow an otherwise allowable contractor offset of 
defective cost or pricing data if"[t]he government proves that the facts demonstrate that 
the price would not have increased in the amount to be offset even if the available data 
had been submitted before the date of agreement on price." This provision could result in 
lengthy and costly litigation. It should therefore be deleted. 

AGC is also concerned regarding the treatment of prime contractors relative to_ 
subcontractors and certification of defective cost or pricing data under 15.507-l(e). This 
section allows contracting officers to reduce the prime contract price when prime 
contractors have certified defective subcontractor cost or pricing data. AGC believes a 
"good faith reliance" exception to the prime contract price reduction should exist for 
prime contractors who do not have knowledge of the defect or could not have gained 
knowledge of the defect with due diligence, unless the exception would provide a 
"significant windfall profit" to the prime contractor. 

[17) 15.605 Preaward debriefing of offerors. 

AGC believes a clarification is necessary under 15.605(a)(2). If an offeror under this 
section does not submit a timely written request for a preaward or delayed debriefing due 
to the direction of the contracting officer, for the purposes of 4 CFR 21.2(a)(2) timeliness 
shall be determined using the date the offeror submits a written request for a preaward or 
delayed debriefmg as the date of notice of exclusion from the competition. 

[181 15.607 Protests against award. 

AGC encourages the Government to delete "and are requested to submit revised 
proposals." from 15.607(b )(2). This language can be read to enable the government to 
select preferred offerors to the exclusion of other qualified offerors, including the 
protestor, who were in the competitive range on a protested award: 



AGC recognizes and appreciates the hard work the Goverrunent has undertaken in 
addressing the many issues involved in federal negotiated contract regulations. At the 
Government's request, AGC welcomes the opportunity to discuss or clarify these comments. 

.~ .. 

SZt#;t:Jtd_ 
Christopher S. Monek 
Executive Director 
Market Services 



U.S. General Services Administration 
Office of Inspector General 

General Services Administration 
FAR Secretariat (MVRS) 
18th & F Streets, N.W. 
Room 4035 
Washington, DC 20405. 

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B 

Dear Sir or Madam: 

.. ,· 

The Office of Inspector· General (OIG), General Services 
Administration (GSA), appreciates the opportunity to submit its 
comments on FAR Case 95-029, a proposed rule which would rewrite 
FAR Part 15, Contracting by Negotiation, in order to "infuse 
innovative techniques into the source selection process, simplify 
the process, and facilitate the acquisition of_ best value." Our 
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to 
request audit assistance in negotiating contracts. As you may 
know, GSA OIG auditors perform, at the request of contracting 
officials, audit reviews and prepare field pricing reports on 
proposals for negotiated contracts. 

CUrrent FAR coverage provides, at section 15.805-5 (a) (1), that 
contracting officials shall request a field pricing report before 
negotiating any contracting actions above $500, 000 unless they 
have available adequate information to deter.mine price 
reasonableness. Proposed section 15.504-2(a) would provide that 
contracting officers "should request field pricing assistance ~hen 
the infQrmation available at the buying activity is inadequate to 
determine ·a fair and reasonable price." We would advocate 
retaining the current standard which, while it provides 
contracting officials with sufficient flexibility and 
appropriately vests them with discretion on a case-by-case basis 
to not require field pricing support if appropriate, nevertheless 
affirmatively sets out the threshold of $500,000 and. requires 
contracting officers to obtain field pricing support in instances 
where adequate price reasonableness information is not available 
for contracting actions over that threshold. We feel the current 
regulatory language more appropriately emphasizes . and encourages 

18th and "F" Streets, Nw, Washington, DC . 20405 
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the use of field pricing support ·to· aid in the negotiation of 
significant contracting actions. 

If you have any questions relating to these comments, please feel 
free to call.Kathleen S. Tighe, Counsel to the Inspector General 
on (202) 501-1932. 

Sincerely, 

/f{t'tla,- ~ &~ 
William R. Barton 
Inspector General 

2 



.- I 
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General Services Administration 
FAR Secretariat· (MVRS) 
18th & F Streets, N.W. 
Room 4035 
Washington, DC 20405 

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B 

Dear Sir or Madam: 

The Off ice of Inspector General ( OIG) , General Services 
Admin.istration (GSA) , appreciates the opportunity to submit its 
comments on FAR Case 95-029, a proposed rule which would rewrite 
FAR Part 15, Contracting by Negotiation, in order to "infuse 
innovative techniques into the source selection process, simplify 
the process, and facilitate the acquisition of best value." Our 
sole comment relates to the proposed coverage, at section 15.504-
2, which would provide guidance to contracting officers on when to 
request audit assistance in negotiating contracts. As you may 
know, GSA OIG auditors perform, at the request of contracting 
officials, audit reviews and prepare field pricing reports on 
proposals for negotiated contracts. 

Current FAR coverage provides, at section 15.805-5 (a) (1), that 
contracting officials shall request a field pricing report before 
negotiating any contracting actions above $500,000 unless they 
have available adequate infor.matio~ to deter.mine price 
reasonableness. Proposed section 15.504-2(a) would provide that 
contracting officers "should request field pricing assistance when 
the information available at the buying activity is inadequate to 
determine a fair and reasonable price." We would advocate 
retaining the current standard which, while it provides 
contracting officials with sufficient flexibility and 
appropriately vests them with discretion on a case-by-case basis 
to not require field pricing support if appropriate, nevertheless 
affirmatively sets out the threshold of $500,000 and requires 
contracting officers to obtain field pricing support in instances 
where adequate price reasonableness information is not available 
for contracting actions over that threshold. We feel the current 
regulatory language more appropriately emphasizes and encourages 

18th and "F" Streets, Nw, Washington, DC 20405 
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the use of field pricing support to aid in the negotiation of 
significant contracting actions. 

If you have any questions relating to these comments, please feel 
free to call Kathleen s. Tighe, Counsel to the Inspector General 
on (202) 501-1932. 

Sincerely, 

~k?~ 
William R. Barton 
Inspector General 

2 
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. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON; D.C. 20460 . q !J:·rJ2 '1-3"! 

JUL. f ' 1997 

Ms. Sh ron A. Kiser 
Genera Services Administration 
FAR Seiretariat (MVRS) 
1800 F Street, NW, Room 4037 
Waehin ton, DC 20405 

Re: FAR.Case 95-029 

Dear M . Kiser: 

OFFICE OF 
ADM INIB"'I1'.t\ 'T10N 
ANC RESOURCES 

MANAGEMENT 

T is is in response to the proposed rule 95-029, Part 15 
Rewrit Contracting by Negotiation and Competitive Range 
Determ·nations. The Environmental Protection Agency (EPA) has 
the fo lowing comments regarding the rewrite: 

• The evaluation factors and subfactors in FAR 15.404 
have eliminated the environmental objectives as 
prescribed in Executive Order 12873 dated October 20, 
1993, Federal Acquisition, Recycling, and Waste 
P•~vt:::uLlun. Tlu~.se objectives are currently set:. forch 
in FAR 15.605. EPA favors retaining the environmental 
obiectives, which are addressed in FAR.Part 23, as 
evaluation factors. 

• FAR ~.102-2(C) (3) scaces in the second sentence that 
"All contractors and prospective contractors ·shall be 
treated fairly and impartially, hut. nP.P.n nnt: h~ treated 
the same.• While we agree with this concept, it 
represents a dramatic shift from pre~ious policy as it 
pertains to source selection. One could argue that it 
would'be difficult to treat prospective contractors 
fairly and impartially if ~hP.y &T"P. nnt: ;;affnrn~n t.hfll 
same treatment. Consideration should be given to 
revising the sentence to read as follows: ~ ... The goal 

"' 
.~ .. 
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9 5 ,rQ 21·3·? 
of participants in the system is to treat all 
contractors and prospective contractors fairly and 
impartially ... " 

• FAR 6.l0l(b) states in part that "Contracting officers 
shall provid~ for full and open competition ... that [is] 
best suited to t~e circumstances of the contract action 
and consistent with the need to fulfill the 
Government's requirementa efficiently." It is unclear 
what is· implied or intended by the statement ... fulfill 
the Government's. requirements efficiently ..... 

• FAR 15. 000, which addresses the scope of the part, . 
omita any referenec to limited competition~ such ~s 
acquisitions conducted under FAR 6.2, Full and Open 
Competition After Exclusion of Sources. The scope of 
Part 15 should clearly state that it applies to 
competitive, noncompetitive, and limited ·competitive 
negotiotcd procurements. 

• FAR lS.OOl Definitions. This section as a whole does 
not recognize communications or discussions with 
offerors which occur before receipt of proposals. 
La.ngua.gc: should be ~dded to include cotmm.tulcations or 
clarifications which may be necessary during the period 
between solicitation issuance and receipt ·of.proposals. 

• FAR lS.OOl Definitions--Communications: it should 
indicate Ll1~L communicacions occur afeer the receipt of 
initial proposals. 

• FAR 15.001 Definitions-·Negotiation: it should 
indicate that negotiation occurs after receipt and 
evalua~ion of inicial proposals. 

• FAR 15.001 Oefinitions--P~n~nsal modifieation: it 
should state that it is a change made to a proposal 
before the solicitation's (or an amendment to the 
solici~ation's) closing date and time. 

• FAR 15.002 addr.P.AA~B types of negotiat.ed aoquiaition. 

."-"' 

It should ~lso refer to acquisitions with limited 
competition .. In 15.400 the scope of the subpart has 
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Cf6-czq~ .Jt 
of participants in the system is to treat all 
contractors and prospective contractors fairly and 
imparc.ially ... • 

FAR 6 .101 (h) At.ates in· part. that "Contracting office:t·s 
shall provide for full and open competition ... that [is] 
best suited to th~ circumstances of the contract action 
and consistent with the need to fulfill the 
Government's requirements efficiently.q It is unclear 
what i~ implied or intended .by the stateme=uL ... fulfill 
the Government's requirements efficiently ... • 

• .t''AR lS. 000, which addresses the scope of the part, 
omits any reference to limited competitions such as 
acquiAitions conducted under FAR G.2, Full and Open 
Competition After Exclusion of Sources. The scope of 

-Part lS should clearly state that it applies to 
competitive, noncompetitive, and limited competitive 
negotiated procurements. 

• FAR 15.001 Definitions. This section as a whole does 
not recognize communications or discussions with 
offerors which occur before receipt of proposals. 
Language should be added to include communications or 
clarifieationo whic:h may be n~(.!t:ssary during the period 
between solicitation issuance and receipt of.proposals. 

• FAR 15.001 Definitions--Communications: it should 
indicate that communications occur after the receipt of 
i~itial propoBals. 

• FAR 15.001 Definitions--Negotiation: it should 
indicate that negotiation occurs after receipt and 
evaluation of initial proposals. 

• FAR 15.001 Definitions--Proposal modification: it 
should state that it is a ~hange made to ~ proposal 
before the solicitation's (cr an amendment to the· 
solicitation's) closing date and time. 

• FAR 15.002 addresses types cf negotiated acq~isition. 
It should ~lso ·refer tn ~cquiQition~ with limited 
competition .. In 15.400 the scope of the su.b~art has 

TOTAL P.03 
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the same omission; the scope should refer to limited 
competitions. 

• FAR 15.100 s~ope of the subpart on Source Selection 
Processes and Techniques should be enhanced by adding 
the following sentence at the end of the section:· 
"Other acquisition processes and techniques may be used 
to design acquisition strategies as appropriate to the 
specific circumstance!~ u.r Lh~ e&(.:quisition.· 

• FAR 15.101-1 in discussinq the trade-off process should 
address a trade-off analysis in which award is made,t~ 
an offeror other than the highest technically rated. 
o!feror. 

• FAR 15.103 in addressing oral presentations at the end 
of the introductory paragraph should state "when 
appropriate and ~equestea.• FAR 15.103(c) (6) addresses 
oral presentations and states, ''The scope and con cent. 
of communications that may occur between the 
Government's participants and thA nffATnr'R 
representatives as part· of the oral presentations, 
e.g., state whether or not discussions will be 
permitted during or~l presentations (see 15.406(d)) .w 

This conflicts with the definition of "Discussionsw, as 
defined in FAR 15.001 and the FAR cl.:n.1~P.! '5'-. '-1 15-
l (a) (4"), where it specifically states that "discussions 
are negotiations that occur after establishment of the 
competitive range that may, at the contracting 
officer's discretion, result in the offeror being 
allowed to ra~ise its proposalw. Recommend removing 
the words •e.g., state whether or not discussions will 
be permitted during oral presentations (see 
15.406 _(d))", as discussions are not permitted prior to 
the establishment of the competitive range .. 

·• FAR 15.103 is addressed by another commenter as 
allowing for dialogue as a part of oral presentations. 
The dialogue is characterized as clarifications and not 
discussions. This commenter states that there is a 
risk placed on the contrQcting officer by following 
this approach, namely, to avoid technical leveling. 

3 



JUL-14-1997 14:45 FROM USEPA DAM PTOD TO se1a0s7 P.03 

f5-()2tf-3! 
No language was suggested to indicate that dialogue 
during the oral preeentations ie actually 
clarifications. 

• FAR 15.20l(c) (4) addresses one-on-one meetings with 
potential offerors. It may be useful to state that no 
potential offeror ehoula receive preferential L.t·~i::lLmt:!ut 

in the opportunity to participate in such meetings; the 
Government needs to clarify its acquisition strateQy to 
avoid any appearance of favoring a particular 
contractor. 

• FAR l5.20G(g) could be enh~nced by adding in language 
indicating that para~raph (q) is subject to the 
_requirement in paragraph (f) i.e., that if the 
departure from the stated requirements is so 
~ub~L~nL1~1 that it is beyond whac prospective offerors 
could have reasonably anticipated, can~ellation and re
eolicitation will be mandatory. 

• FAR 15.208(3) on late proposals has been modified- and 
puts the burden on the-contracting o!!icer to determine 
the actual facts and circumstances surrounding a late 
submission. It is possible that many lar.P. ~~~posals 
could be ·subject to continuous appeals by offerors for 
inclusion due to a unique sit~ation or circumstance 
which preven~ed the timely submission of the proposal. 
Based on this FAR change, the contracting officer could 
·almost never render a proposal 1~~-.. This commenter 
believes that the FAR section on late proposals should 
remain unchanged. 

• FAR·l5.~06-1 details ite~s that the agency contact 
point shal.1 n-.t-.Armine. This listing appears to be a 
confusing overlap between the role of the agency 
contact point and the contracting officer. For 
inst~nce, should not the contracting officer be 
determining if there is sufficient technical and cost 
information? What does an approval of a eontr~cting 

officer mean.if the agency contaet point ·is making all 
these determinations? 

4 
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• FAR l5.405(a) (1) Cost or price evaluation. This 
section states that under fixed price or fixed price 
with economic price adjustment contracts, the 
concraccing o!ticer may use price comparison co sacis!y 
the price analysis requirement. This guidance should 

·be further clarified to include ID/IO contracts with 
fixed unit prices. 

• FAR !5.40S(a) (2) (11) addresses past performance 
evaluation. It should state that offerors may identify 
any relevant current contracts. 

• FAR l5.40S(a) (4) addresses the issue of cost 
intorma'tion being provided to members ot the technica·l 
evaluation team.· The paragraph should state when {at 
what point in the proces~) thP. cnRr. infnrm~~inn·m~y h~ 
provided to the team. 

• 

• 

FAR 1S.406(b) indicates that communications with 
offerors before establishment of the competitive range 
should not provide an offeror an opportunity to reviae 
its proposal, but can be used to address ambiguities in 
the proposal or other concerns.· If an· offeror uses the 
communications to address ambiguities or other 
concerns, would this not lead to proposal revision 
whioh the proposed rule arguably prohibits? 

FAR 15.406(c) addresses establishing the competitive 
range. The competitive range is comprised of proposals 
most ~ighly rated, unless the range is further reduced 
for ~purposes of efficiency" by the contracting 
officer. However, the concept of ~efficient 
competition• is not explained in 15.406(c) nor in the 
provision at 52.215-l(f). What rationale is acceptable 
for npurposes of efficiency•? Would resource 
constraints be an acceptable reason to fur~her reduce 
the competitive range? Does this change mean that 
eontracting officers w.ill now have the authority to 
make competitive range decisions by selecting an 
appropriate number of .~highly rated proposalsw without· 
concern about being overruled by e protest forum? 

·5 
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• Furthermor~, tha. conoapt of mo3t highly rated 1~ vague 
and confusing. The most highlf rated needs to be in 
relation to a standard, such as the maximum potential 
rating. 

• ~~R 40~(e) (~) stateo that the cornpetlLlve range shall 
. be comprised of • ... those proposals most highly 

rated ... • This seems to imply that cost is not a valid 
reason to exclude an offeror, or that cost must be 
·point scored or color scored. The language should be 
revised to state that the competl~lve range should 
include those proposals that "off·er the best value to 
the Government ... w 

• FAR 15.406(d) (3) omits the fact that the contracting 
officer 3houlci aleo disc~t:u:~ "weaknesses .. with the 
offerors. It only refers to deficiencies and 
significant weaknesses .. 

• FAR 15.407(a) Proposal revisions. The first sentence 
chould be clarified Lo read, "If, after discussions 
have begun, an offeror originally in the competitive 
range ... w 

• FAR 15.407(b) At the end of paragraph (b) a clarifying 
~~ntence could be added to the effect that the 
contracting officer can reque-st further revisions if 
determined to be nece~~ary. 

• FAR 15.503-3 states that the contracting officer should 
not obcain more information than is necessary for 
determining the reasonableness of the price or 
evaluating cost rea]iRm when requiring information 
·other than cost or pricing data. Currently FAR 15.502 

.'-' 

uses the words shall not when requiring the unnecessary 
submission of actual cost or pricing data. Is there a 
reason for this different standard (the should not 
standra-rd) in requiring informa.tion in the othel.· l.lu:tn 
cost or pricing data category? 

6 
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W appreciate the opportunity to comment on the proposed 
rule a d look forward to the implementation of the rewritten FAR 
Pi:i.t·l.. l 

Sincerely . 

. (h J. 8' ~~Bailey, D~~~~jtr 
Offi~e~ Acquisition anagement 

7 
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~ NEWPORI' NEWS 
\.:!!) SHIPBUILDING 

• I 0 t Washington Avenue 

N&WDOrt New;, Virginia 23607·2770 

Phone: 7S7-3B0-2DOO 
t-~np://www.nns.com 

July 14, 1997 
General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 

Subject: Proposed Revisions to FAR Part IS, FAR Case 95-029 

Gentlemen: 
On behalf ofNewport News Shipbuilding and Dry Doc Company, the following 

conunents on the proposed new FAR rule cited in Case 95-029 e submitted: 

1. Newport News Shipbuilding supports this effort on e part of the Government to 
reduce or eliminate burdensome and urmeeded pape ork, processes and regulation 
that add cost and generate little or no value to the wo k product. 

2. From a shipbuilding perspective, the Government ne ds to take a broader approach 
when considering past performance in proposal eva] tion. Ships are complex 
weapon systems that take from five to seven years to complete and many changes 
take place during those years that have a direct jmpa t on a shipbuilders performance. 
This raises. several problems including: 

a) Old infonnatinn that is out of date. Ship cons ruction takes so many years that 
information, whether good or ba~ generated or past performance during the 
construction phase for one contract may not e valid for the next solicitation. 

b) The Government should perform some analy is of the shipyards past 
performance prior to including past perfonn ce in solicitations. This analysis 
should be provided to the respective shipyard for review and comment. There 
should also be some schedule for the analysis to be reviewed and updated 
periodically and provided to the respective s pyards for comment each time 
an update is done. 

c) The proposed rule states that the Oovemmcn should take into consideration 
information provided by the offeror that is si ilar to the Government 
requirement. It should be a requirement that e Gove1nment use such 
infonnation in the evaluation process. In ship uilding, for instancet 
information on ship repair work is applicable o ship construction and vice 
versa. 

We thank you for giving us the opportunity to submit our comm 

Sincerely, ,_. 

~~t~ 
Director, Contracts 
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DEFENSE PERSONNEL SUPPORT CENTER 
2800 SOUTH 20TH ST. 

PHILADELPHIA PA 19145-5098 

DPSC-PM comments on the FAR Part 15 Rewme 
Contracting by Negotiation -Group A-

2.101 Definition•. Page 7. Recommend the definition of best value be revised., 

suggestion: ·eest value means the outcome or an acquisition process that. In the 
Government's most Informed business Judgment. Is expected to provide the greatest 
overall beneflt In response to the requirement. • 

Rationale: In accordance with the definition of acquisition In FAR Part 2, among other 
things It also Includes contractor performance and contract administration. Retytng on 
this de1lnltlon. we cannot detennlne the actual "outcome of an acquisition• as it Is used In 
this proposed definition. We do consider contractor performance Information on previous 
contracts during the source selection process. however In making a best value 
determination,. one can only use this information to assess the expected outcome of an 
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection 
Processes and Techniques as •used to design competitive acquisition strategies•. one 
can onty anticipate the outcome of an acquisition when selecting one of the 
processes/techniques described therein. 2) Due to the sfgntncant dollars and resources 
Invested In this process. I prefer a more professional approach of using our most 
Informed business Judgment In selecting a prospective contractor. •1n the 
Government's estimation• sounds too much like a guess and we recetve enough criticism 
from the American taxpayers without adding fuel to the ftre. 

15.0 Scope - Pase 11 

-1&.001 Dennltlons. Recommend the term •discussions• not be used In the definition 
of communications. 

Rationale: There Is already enough confusion over communications vs. discussions. For 
streamlining purposes we do need to make a distinction between the two. which I believe 
is the Intent of the proposed final rewrite. Using both terms under one definition will only 
add to the confusion over this Issue. Please consider the following instead: 

Suggestion: Communications are the act or process or Interchanging thoughts, 
opinions. or information between the Government and an offeror after the receipt of 
proposals. Communications may take place prior to or after establishment of the 
competitive range and Is achieved by explanation or substitution of something not known . . 
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or cloarty underetood by tho Govemmont. It doe• not allow an offeror the opportunity to 
revise tts proposal, except for the correction of apparent clerical mistakes. 

15.1 Source Selection Processes and Techniques- Page 12 

15.101 Best Value continuum. Recommend the term •continuum" be changed to 
uapproaches• since It makes more sense vmen you related It to the follow-on j 

paragraphs. AJso./the last sentence does not seem to flow properly, suggest It be 
revised as follows: · 

suggestion: "The less definitive the requirement. the more development work required, 
or the greater the performance risk, the more technical or past performance 
considerations may play a dominant role In source selection. • · 

15.102 Muttl-etop oourco a election technlaue - Paae 13 

Replace the term technique With process. The coverage here describes a process (e.g .• 
step 1, subsequent step. next step) not a technique. 

Comment: I am not sure what or who prompted this coverage, but I do not see any 
added value In this process at all. Perhaps the wrtter(s) can further clartf)t the existing 
language after considering the following: 

-In the flrst step (para. (b)] It states that full propoaala are not required but goes on to 
address minimal submissions consisting of 1) statements of qualifications, 2) proposed 
technical concepts, 3) past performance Information. and 4) pricing Information. Excuse 
me, but Isn't this a full proposal? Paragraph (c) seems to conftrm my Interpretation that 
full proposals are required In the ftrst step, by limiting agencies to only seek additional 
Information In any subsequent step sutnclent to permit an award without further 
discussion or another competttive range determination. VVhen may I conduct meaningful 
discussions? In the 'ftrst step? 

Suggestion: Eliminate this coverage altogether or use the language In the first rewrite 
Instead. If this coverage cannot be eliminated or substituted, here are some additional 
suggestions: 

1) Include a statement In paragraph (a) that states that thla process Is more conducive 
to acquisitions with complex or less definitive technical requirements . 

2) The language In paragraph (b) needs to be clar1fled or rewritten to eliminate any . 
Inference that full proposals are not required In the first step. Perhaps the statements of 
qualifications and past performance Information could be the minimum information initially 
submitted. Then the proposed technical concepts and pricing Information could be 

.~ .. 



Sent.b~: C 2157378677 07/14/97 3:37PM Job 581~ Page 4/5 

submitted In the second step which would form the baela for the Initial competltlvo range 
determination and communications/discussions. 

3) The third sentence of paragraph (b) beginning wtth --rhe solicitation also ...... • Is a lead 
in sentence to subsequent steps and therefore belongs at the end of paragraph (b). 

4) either delete the last sentence in paragraph (c). since ii: adds no vaiue and is the 
outcome of any acquisition process or add the same sentence to each of the two other 
processes/techniques. · 

15.103 Oral presentation rtechnlguel- Paae 13 

Suggestion: Since Subpart 1 e. 1 Is titled processes and techniques and for consistency. 
purposes, drop the "s" o1T of presentation and add the term "technique" to the title. 

Comment: In the nret paragraph It atatea that oral presentations may occur at any 
time in the acquisition process. I disagree with the way this Is stated since anytime In the 
acquisition process may Include before the closing date. Is this realty posslble? 

In the third nne of paragraph (a) after the word representations. suggest you 
Incorporate [past performance Information,]. In paragraph (b) change [past 
performance] as It appears In the second line to (past experience]. 

Rationale: An offeror does not need to address In the oral presentation contract 
numbers, phone numbers. points o1 contact, and dollar values but does need to address 
experience as It relates to the type of work he has performed in the past. 

Comment: In paragraph (c)(1) It states that the solicitation may describe-the 
associated evaluation factors that will be used, yet the FAR Is very clear in stating that 
.. all factors and slgntftcant subfactors that will affect contract award and their relative 
importance shall be stated clearly In the solicitation" (FAR rewrite 15.404(e)). Suggest 
you make a distinction for paragraph (1 ). 

Comment: Delete paragraph (6) In Its entirety as It adds no value. It Is Impossible· to 
determine the scope and content of communications In advance of receMng offers!! The 
solicitation must state whether or not discussions wfll be held and there Is a clause to 
cover this. Discussions should not be held during oral presentations since they are 
considered negotiations and only held after competitive range determination. A 
competitive range determination Is not made during oral presentations. but after an 
presentations have been conducted. 

------"-----~-
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11.202 Advleory multl-etep source selection- Paso 11 

Suggeetlon: In paragraph (a). line 7. add a period after evaluation and delete •and 
should lnvtte responses. • This Is redundant since It already appears in the third llne. 

15.404 ~valuation factors and subfactors • Page 30 

Suggeetlon: In paragraph (c). ftrat line. change the word technique to proceaa, to 
comply with a prevtousty recommended change. 

Thankyou for the opportunity to comment I 
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July7, 1997 

General Service Administration 
FAR Secretariat (VRS) 
1800 F. Streets, NW, Room 4035 
Washington, D.C. 20405 

To: PAR SCCTetariat 

From: SCEA Forum 

MCR BOSTON PAGE e12 

The Society of Cost Estimating and Analysis (SCEA) is a non-profit organization representing 
industry and government in the areas of cost analysis, cost estimatin~ and contracting pricing. 
For the past six and a half years, SCEA has sponsored a DOD-oriented Industry Forum, which 
includes contracts and pricing professionals. 

The purpose of the Forum is to discuss issues pertaining to the federal acquisition process. 
share best practice information, and discuss issues impacting the cost estimating and cost 
analysis profession. The SCEA Forum bas r~resentation on it from industry and government 
oversight personnel that are directly affected by FAR. Part 15. 

In the course of our meetings, the Forum members have discussed many issues pertaining to 
the Federal ~cquisition R~lations (FAR). In the Forum's most recent meeting. members 
reviewed the propo·sed rule (FAR Case 95-029). This proposed rule seeks to rewrite Federal 
Acquisition Regulation (FAR) Part 1 s. contracting by negotiation. 

The Forum appreciates the acquisition streamlining changes that the FAR Council has 
implemented under FASA 94 and is recommending under this proposed FAR Case. Although 
our recommendations may seem ios ignificant compared to other sweeping acquisition reform 
changes. the Forum believes that countless resourc~ are wasted by government and industry 
personnel debating the interpretation of ce-rtain FAR paragraphs. AA a result the Forum 
respectively submits the attached recommended changes to 'clarifY the intent of FAR Part 15. 

ThaDk you tor the opportunity to submit these comments. The Forum wishes you ~ell in your 
endeavor and applauds your efforts to streamline the acquisition process. Requests for further 
clarification can be addressed to the undersigned 

Sincerely. 

-~~ 
Neil F. Albert . 
President, SCEA 
(508) 670-5800 

Enclosure 
cc:: SCBA Forum Members 

~~ 
Jim Collins 
SCEA Forum Chairman 
(410) 765-8033 
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f~ -()2f-t(! 
SCEAFORUM 

Ji'AR PART 15 RECOMMENDATIONS 

15.501 DeJiuitiona 

• Cost or Pricing Data. P8Iilgrilph 

Delete •'Cost or pricing data may include pa:r:unetric estimates of elements of cost or price, from 
appropria1e validated calibrated puameaic models." Add "parametric estimates. •• . 

The revised wording would read as follows: 

•.•• sucb fa~tors as: vendor quotations; non-recurring costs; parametric estimates; information 
oD • .•• that could have a significant bearing oa cosa. 

:Ratianale:. The reqai:remeo.t for appropriately validated calibrated parametric models is m estimating 
systems requirement tbat could be more appropriately handled m the Defense Contract Audit :Manual or 
in the DF ARS section on Esti:r:naring Systems. 

15.504-lProposal ADalylis Techniques 

• Paragraph (a) (2) 

Add the word "significant" 

The revised wording would read as follows: 

(a) (l) Price analysis shall be used Cor all significant aubcontracta when cost or pritiag datil are 
not required ~-·-

IW.ionale The word sigD.ific:ant was dropped in the rewrite, it docs not appear cost beneficial to add 
contractor effort to analyze insignificant subconaacts. 

15.504-lProposal A.Dalysls Techniques 

• Paragraph (a) (6) 

Add the words "and the contractor's attention" 

Tb.e reviled wordinr: would read as (ollol'S: 

(a) (6) Any discrepancy or mistake of Jact •••• shall be brou2ht to the contrac:dng officer's atteatioa 
and tbe contractor's atteotioa for appropriate acdoa. 

Rationale: Factual errors should not be considered part of the ccntracting officer's negotiation strategy. 
When they are can cealed until negotiations, tbe COJltractor must verify the etter during negotiations, thus 
prolan~g the negotiation proeess. The alleged error could be resolved prior to negotiations. lhe 
Clllle:nt Wording does not seem cansisteot with the lPT process. 

1S.SD4-1Ptoposal Analysis Techoiquca 

• Puagraph (g) (3) 

Add ••If an offer appears to include unbalanced pricing, the contracting officer siWl contact the offeror 
to obtain an e.xplsn.atian md shall consider this expla.natiao. in deteonining the risk posed to the 
Govemment. 

1 
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c;5-029-t!f 
The revised wording would read: 

(g) (J) If aa offer appears to In dude unbalanced priduc, the contracting officer sbaU contact the 
oJl'eror to obtain an expla.Dation and shaD consider this explanation In determining tbe risk posed 
to tbe Govel"lllllent. All offer may be rejected if tile cootracUng officer deteriUines •••• 

Rationale: The proposed rewrite allows a highly subjective opiman. to result in an offi:r being rejected. 
or not considered without requiring the Govemment to ascertain if the risk is real or perceived; 
offer~'s should not be rejected beca'U!e of diffen:nces caused by following their disele)sed accoun.ting 
pracnces. · 

15.504-JSubcontract Priciu& CoDslderatioa 

• Paragrctph (b) (2) 

Delete the words •'the price proposal" and add ·'their own cost or pricing data rubmissions'' 

The revised wording would read as follows: 

(2) Include the rel\llts of tlaese analyses ia tbeir owa cost or pridac data subaiissioJLS. 

Rationale: lhe requireme:ut to obtain subcontractor cost or pricing data. to perform cost analyses and to 
submit subcontractor data appt.an a number of times in PART 15. Each time it is stated slightly 
differently. It is not possible to obtain subc011tractor cost or pricing data for every proposal in time to 
be submitted with the initial pricing proposal. In most cases the contracting officer, local. oversight mel 
the contmctor agree that if the cost analyses are perfoimed and the data are submitted prior to 
agreem.CDI on price the requirement is satisfied (reference table 1 S-2, Cost Elements, paragraph A.). ill 
order to preclude local interpretations, it is recommended thai the FAR requirements for subcontractor 
data be made coi:lsistc:nt throughout P AR.T 1 S. 

15.504-JSubcontract Pricing Consideratioa 

• Paragraph (b) (3) 

Delete the words £~ce proposal" and add the words '•cost or pricing data submissions". 

Tbe revised worclln= would read as follows: 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing 
data to tbc goverDment as part of Its cost or priciag data submissions. 

Rationale: Same as 15.504-3 (b) (2) 

15.504-JSubcnntrad Prldng Consideratloa. 

• Puagmph (c) (1) (ii) 

Delete the words "the pertinent cost or pric:ing threshold,'' c:h.ange 10% to 20%, and add SS,OOO,OOO 

Tbe remed wordiD& would read as follows: 

(c) (1) (U) Both more tho 5!,000,000 aad more tbaa lO percent of the prime coutractor's 
proposed price, unleSs tbe contracting omcer •••• 

2 
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. . f5-(J29- C/1 
lbtionale: lbe pre'Yi~ 51,000,000 tlueshold was raised ten times to $10,000,000; however the other 
threshol~ of the pertmem co~ or pri~g data. threshold. ( cuuently $500, 000) or 1 Oo/o were not adjusted. 
If the d.esired affect of the reVLSed wonting was to reduce the amount of subcontractor cost or pricing 
data that is required to be submitted the remaining tlu'esholcb should be revised appropriately or the 
S 10,000,000 dwlge will have no positive impact an stxeamlining the process. 

15.504-lSubcontract P.riciag ConsJde"atioD 

• Paragraph (c) (3) 

Change the word ushall" to '~ay be', and add '4jn an altemate format specified in the solicitatian ar 
in the c:ontnctor' s format:' 

The revised wording would read as lollowJ: 

(3) SubconQ-sdor cost or prlclag data may be submitted ia the format provided in table lS-2 or 
lS.SOI, in I.D alternate format specified in the sollclta.t:jon or io the contractor's format. 

Rationale: With table lS-3 el.im.inated, provision should be made to allow the eontiacting officer to 
specify the fonnat they believe is required to adequately evaluate the data. Cantnctors should not be 
required to &velop dau that is not required. FAR 15.503-S(b)(l), also pemrits submission iD. the 
ccmtmctor' s foJlD.81. 

15.504-JSubcoatract Pridag CoaslderatloD 

• Paragraph (e) (4) 

Delete the last sente:a.ce 'lb.e com:ra.ctor sJWl update... during source selection and negotiations." 

This sentence is redtmdant to the first sc:ntence and could be interpreted to require updates from .. the 
earlier date agreed npan" to "the date of price agreement"; which would negate the benefit of cut--off 
dates. 

15.S06-3Documeotillg tbe Negotiation 

Paragraph (a) (6) 

AM 'lhe PNM should specifically id.erui.fy the extent an which cost or pricing data were relied upcm 
for each element of cost. General statements should be avoided. The conta<:ting officer should 
identify to what e~e:ot they-." 

The revised wording would read as roUows: 

(6) U cost or pridDg data were required, the PNM should speci.ficaDy ideatily the extc:ut oil wbith 
tbe cost or pricing data were relied upon for eacb element or coiL General statements mould be 
avoided. The contacting omcer should ldeDtlfy to what extent they-

The canrractillg officer has DWlY sources of data available to deteo:D.ine their positicm. (ie.: DCMC, 
DCAA, Independent cost analyse$, eonttactor cost or pricing data. etc.), 'When cantmcting officers use 
blanket statemmts such as: uan cost or pricing data was used or relied an"' industry and govemm.ent 
representatives waste resources trying to reaeate the circumstances of negotiations years later. In JXWJ.y 
instmces me Contracting Officer has moved on to another locatiCIIL 

3 



07/14/1997 15:19 

."-.. 

5086706061 MCR BOSTON PAGE 06 

0tjA-()2? -/II 
Table 15-2 Instructions for Submitt1ug Cost or Pl1dng Data .....,.,; 'f / 
• Generallnsttuctions. paragraph (3): 

Add the words: "on the proposal cover sheet" 

The rerued wording would read u follows: 

You .mast clearly ldentlf'y this data aa .. Cost or Pridng Data" OD the proposal ~over sheet. 

(3) lbis would clarify that the phrase "Cost or Pricing DatA'' is only required on the proposal cover 
sheet and not on each page of a cost proposal submitted. 

Table 15-llnstructloDS for Submitting Cost or Pricing Data 

• General Instructions. paragraph ( 4): 

Add the words" or othexwisc directed by the RFP" 

The revised wordiDI would read as follows: 

(4) .••• You must attacll cost element breakdoWDs for each proposed line item, usin& the 
appropriate format prescribed lD the" Format for Submisaioa of Line Item Summaries" section. 
of tbis table, or as otherwise directed by the RFP. 

Rationale: 'Ibis would require contractors to submit subcontractor data in the foanat required for 
evaluati~ but not require contractors to develop unnecessary fomws~ 

Table 15-2 IDstrucdoDs for Submitting Cost or Priciog Data 

• Cost Ele:ments, Paragraph A. Materials and Services 

Add wording that allows for estimatiDg teclmiques other than the detailed bottoms-up methodology. 

Tbe reviled wording would read as follows: 

".Materials ud Senices -Provide a priced summary of tbe various tasks, orders. or coatract liDe 
Items belng proposed ud a descriptio a or the estimating method or technique aacd to estimate 
material costs. When the detailed estlmadDg method Is used, pro~de a consolidated priced 
sum.mary or iadi...-idual material quantiti~s iaclud~d ia the variou tasks, orders, or contract Une 
items being proposed ud the basis for tbe pricing (vendor quotes, Invoice prices, estimates, etc.) 
IDdude raw materials, parts, componeuts. usemblie~ and services to be produced or performed 
by others. For all items proposed, identify tbc item md show th~ source, quutity, and price. 
WheD tecbD.Iques other thu the detailed bottoms-up esUmatlng method are used, provide the 
basis of bow tb~ 'ost estimate was derived and f11111iab 5upporting data and documentation 
tultable for u analysis of the proposed cost." 

Rationale: Other estimating techniques have been widely used and accepted by both govcmmmt md 
industry for years, however, this paxagxaph m the FAR. specifies the requirements for the bottoms-up 
methodology only. 

Table 15-liDstr'uctioos for Sabmltt1Dg Cost or l'rldag Pata 

Cost Elements, Paragraph A 

Add: ''\Vhen comparative pricing data e~s'·, also add ""signific:aatt" 

4 
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The revised wording would read as fQJiows: 

%-029-1/ 
A. When comparative pricing data e:Wts, c:ooduct prJc:e aaalyses of all sipi.Ocant subcoDtractor 
proposals. 

lQ.tionale: .On new development and change order proposals, price analysis data may not exist. The 
addition of the term significant is based on the same rati.cmale as 1 S .5 04-J (a)~ 

Table 15-2 IDstructioas for Submittiag Cost or Pridag Data 

• Cost ElemCIUS. Paragraph A 

Add the word "submissiODs'' 

The revised wordlDg would read aa follows: 

A. Submit t:be aubcoatrador coat or pridag data as part of your oWD cost or priciag data 
s_.bm.Usions as required ill subparag.rapb A (%) of thia table. 

Rati91We: Same as J S.S04-3 (b) (2) 

Table 15-llnstrucdons for Submitting Cost or Pricing Data 

• Cost Elements, Puagraph A (2) 

Delete the word "source" an4 replace with the word'' subcontrac:tor" 

The re\llsed wordiag would read as (oUows: 

ID additioa, provide a summary of your cost analysts ud a copy of cost or pricla.g data submitted 
by tbe prospective subcoatractor in support or each subcontract, or purchase order .••• 

Rationale: SBIDe ratianale as Table 1S-2,Cost ElementS, paragraph (A) (2) 

Table lS-2 Instructions for SubmlttiD& Cost or Prlc.lDg Data 

• Cost Elements, Paragmph A (2) 

Delete the wor~ "the pertinent cost or pricing threshold," dlange 10% to 20%, and add SS.OOO,OOO 

The revised wordiDg would read u follows: 

A (l) Or purchase order that is the lower or either Sl 0,000,000 or more, or both more thaa 
SS,OOO,OOO aad more tban 20 perteat or tbe prime contractor's proposed price. 

Rationale: The previous Sl,OOO,OOO threshold was taised tCD rimes to SlO,OOO,OOO; however ,the odlc:r 
thresholds of the peninent cost or pricing data. threshold (currently $500,000) or 10% were not adjusted. 
If the desired ~e&."t of the revised wording was to te4uce the amOUDt of subc011tnctor cost ot priciD,g 
data that is required to be submitted. the remaining thresholds should be revised appropri.ately or the 
Sl 0,000,000 change will have :Do positive impact em strMmtining the process. 

' 



COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS 

MEMORANDUM 

TO: 

SUBJECT: 

1250 Eye Street, N.W., Suite 1200 
Washington, D.C. 20005 

(202) 371-8414 

14 July 1997 

Mr. Jeremy Olson, GSA 
Ms. Melissa Rider, DAR Council 

CODSIA Comments on FAR Part 15 Rewrite 
FAR Case 95-029-

Because many CODSIA member association representatives are 
currently out of town, I have been asked to send you the enclosed agreed-upon but 
unsigned CODSIA letter, which provides industry's comments on Phase II of the FAR 
Part 15 rewrite project A signed version of this letter will be sent to you as soon as 
possible. The signed version may contain a few changes, but these will be editorial, 
rather than substantive, in nature. 

Enclosure 

Ruth W. Franklin 
Administrative Officer 



COUNCIL. OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS 
1250 Eye Street, N.W., Suite 1200 

General Services Administration 
FAR Secretariat (VRS) 

. 18th & F Streets, N.W. 
Washington, D.C. 20405 

Washington, D.C. 20005 
(202) 371-8414 

July 14, 1997 
CODSIA Case 19-96 

Subject: FAR Case No. 95-029. FAR Part 15 Rewrite, Group A and Group B Comments 

Dear DAR Council and CAA Council: 

The undersigned members of the Council of Defense and Space Industry Associations 
(CODSIA) appreciate the opportunity to comment on the proposed rule published in the Federal 
Register on May 14, 1996 (FAR Case No. 95-029; 62 Fed Reg. 26640). Under this submission, 
we are including our summary-level comments regarding major areas of concern on FAR Case 
No. 95-029, Group A (Subparts 15.0 through 15.4 and 15.6) and Group B (Subpart 15.5). 
CODSIA's d.etailed comments on Group A subparts of the FAR Part 15 Rewrite are enclosed 
(Enclosure 1 ), as are Group A miscellaneous clarifications. (Enclosure 2). Our detailed 
comments on Group B (Subpart 15.5) are also enclosed (Enclosure 3) as are Group B 
miscellaneous clarifications (Enclosure 4). 

Formed in 1964 by industry associations with ·common interests in the defense and space 
fields, CODSIA is currently composed of nine associations representing over 4,000 member 
companies across the nation. Participation in CODSIA projects is strictly voluntary; a decision 
by any member association to abstain from participating in a particular activity is not necessarily 
an indication of dissent. 

CODSIA members strongly support the Rewrite effort and believe that the May 14 
proposed rule has significantly improved over the first proposal (61 Fed. Reg. 48380, dated 
September 12, 1996). The downsized industry and Federal government acquisition workforces . 
and much smaller Federal government budgets make it incumbent upon us to do much more with 
fewer resources. The only way that we can mutually accomplish this task is by streamlining 
acquisition procedures ·and eliminating non-value-added procedures, processes, and reviews . 

. CODSIA members consider that the drafters of the FAR Part 15 Rewrite have approached this 
project in that spirit and delivered a product that is fair to the government and its taxpayers as 
well as equitable for its contractors. We have recommended a number of changes that we believe 
will increase clarity and content, while remaining consistent with the intent of the Rewrite. We 
urge your consideration and adoption of these recommendations. · 
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The following summary identifies the nine areas in Group A on which CODSIA members 
focused their attention and comments: 

1. Multi-Step Source Selection Technique; In attempting to deal with the many negative 
comments that the drafters received on this section (l5.1 02) dwing Phase I of the Rewrite 
effort, we believe that they have created a result that is less workable than was Phase I. The 
Rewrite neither explains that there is any other source selection alternative, i.e., Single-Step 
Source Selection, nor does it provide any useful guidance or criteria to help in determining 
which technique may be best,to apply in a given procurement. The new rule contemplates 
multiple competitive range determinations, which CODSIA members consider antithetical to 
streamlined acquisition and very similar in effect to the discredited practice of multiple 
rounds of BAFOs. In addition, the rule confuses advisory and mandatory down-selects and is 

· ambiguous regarding the recourse of a firm that does not "survive" the fust step of a multi
step process. CODSIA members believe that the first part of the Multi-Step process should 
never result in a potential competitor being refused further access to the process without any 
recourse. 

2. Communications ys. Discussions; CODSIA members believe that the bright line which 
existed between communications and discussions in Phase I of the Rewrite has been 
eliminated in this latest draft. We strongly suggest that this distinction be reinserted into the 
regulation. Reinsertion will provide a clear line for practitioners and define a clear difference 
in practice, e.g., an offeror's proposal cannot be revised as a result of communications, but a 
proposal revision can result from discussions. CODSIA has proposed several changes in 
Subparts 15.0 and 15.4 to refme the defmitions of these terms and increase the clarity of 
explanations of the different consequences and results of communicatio~ versus discussions. 

3. Indicating Evaluation Credit to be Giyen for Technical Solutions that Exceed 
Mandatory Minimums; Some solicitations contemplate giving credit to offerors that 

· exceed mandatory technical minimums and allow the government to negotiate with offerors 
for increased performance beyond the stated mandatory minimums. However, current rules 
do not require that the solicitation state ~ of these over-and-above capabilities would be 
most valuable to the government, nor does the regulation allow the government to disclose 
this information during discussions. CODSIA members believe that 15.406(d), which 
governs discussions with offerors after establishment of the competitive range, should be 
amended to allow, if not require, the government to suggest to an offeror, during discussions, 
that its proposal would be more competitive if the excesses were removed and the offered 
price/cost were decreased. 
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4. Late Proposals: Paragraph 15.208(c) lists the circumstances in which the contracting officer 
may elect to accept late proposals. It allows acceptance of a late offer, provided that the 
contracting officer extends the due date for all offerors. CODSIA members consider this to 
be ·a solution that is neither fair nor equitable. Once the due date for proposals has passed, 
extending that date for offerors that got proposals in on time will not help them at all, 
because they presumably have already put together the best, most complete proposal that they 
can. This practice will ~benefit the offeror that did not comply with the rules. We 
strongly recommend deletion of this unfair practice at 15.208(c)(l). 

5. Past Performance; This version of the Rewrite incorporates many of the changes that 
CODSIA recommended during Phase I to include fairness in the past performance evaluation 
process. However, there remain basic flaws that must be addressed to render past 
performance treatment equitable. CODSIA recommendations are· included in the detailed 
comments on Group A at 15.405(a)(2) and 15.406(a) and (e). Our recommended changes 
incorporate the concept that past performance information must be. relevant and that offerors 
must be provided with an opportunity, either prior to or during the proposal evaluation 
period, to comment on any adverse past performance information that the government is 
using. 

6. Best Value: CODSIA members strongly disagree that best value (see FAR 2.101) is an 
"outcome;" in our Phase I comments, we defined best value as a process leading to a 
determination, e.g., lowest price is an outcome, but not necessarily the best value. Based on 
our experience, the proposed defmition of best value must be significantly supplemented with 
a clear description of the range of contract requirements subject to the application of best
value procedures. 

7. Prea"·ard Debriefing: CODSIA members acknowledge that the emphasis on preaward 
de briefings has been strengthened in the May 14 rule~ However, because of the lengthy 
precedent and experience that most government procurement personnel have had with the 
pre-Clinger-Cohen Act rules that prohibited preaward debriefings, we believe that the new 

. rule must be much stronger than it is now.· In other words, we believe that preaward 
de briefings, when properly requested, should be the rule rather than the exception, and we 
have proposed appropriate modifications to FAR 15.605. 

8. "Efficient Competition": CODSIA members believe that the Rewrite still does not embody 
the intent of the Congress when it modified the statute to include "efficiency." The l~w, at 10 
U.S.C. 2305(b)(4)(B), clearly allows the contracting officer to "limit the number of proposals 
in the competitive range, in accordance with the criteria specified in the solicitation, to the 
greatest number that will permit an efficient competition among the offerors rated most 
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highly in accordance with sucb criteria." While the statute clearly. identifies "efficiency" as 
an influence on the process, the proposed Rewrite uses "efficiency" as a discriminator in the 
acquisition process, and it fails to connect "efficiency" with the solicitation's evaluation 
factors. We have recommended a number of changes to 15.406 and 15.408 to incorporate the 
s~tutory construct. 

9. Auctioning: The regulation does not include a clear prohibition against auctioning. 
CODSIA members have added such a prohibition at 15.406(e). In addition, we have added a 
definition of what constitutes auctioning so that the extent and limits of the prohibition will 
be clear to practitioners. 

The DAR Council and CAA Council. consolidated and reorganized Subparts 15.7 (Make
or-Buy Programs), 15.8 (Price Negotiation}, and 15.9 (Profit) into a single new Subpart 15.5 
(Contract Pricing). Old Subpart 15.5 (Unsolicited Proposals) has been moved to Subpart 15.3. 
According to the Federal Register other significant changes being proposed in this area included 
the following: 

• Parametric estimates would be added to the defmition of cost or pricing data; 

• Standard Form 1411, Standard Form 1448, and Table 15-3 would be 
eliminated; 

• The requirements for field pricing support would be reduced and, if 
performed, would be limited to selected areas; 

• The defmition of unbalanced pricing would be revised; and · 

• The scope of cost realism assessments would be broadened, including 
application to fixed price type contracts. 

We note that, with some exceptions, mos~ of the guidance contained in the new Subpart 
· 15.5 is· not substantially different from the guidance contained in Subparts 15.7, 15.8, and 15.9. 
Further, except as noted below, we were pleased that the reforms implemented under the Federal 
Acquisition Streamlining Act of 1994 (F ASA) and the Clinger-Cohen Act of 1996 have 
essentially remained intact. Below is a summary ofCODSIA's analysis and recommendations 
on the proposed Subpart 15.5 rewrite and conforming changes to other sections of the FAR. 
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Access to Records and Audit Rights 

A cornerstone of recent contract pricing reforms was the creation of a bright-line test 
between "cost or pricing data" and "information other than cost or pricirig data." This distinction 
was crucial to determining an offeror's proposal support obligations and the extent of 
government access to records and audit rights. The reformed policy not only involved separate 
definitions, but it established an expressed preference for proposal support information, a new 
solicitation notice (FAR 52.215-41), separate instruction tables (Table 15-2 and Table 15-3), and 
separate forms (Standard Form 1411 and Standard Form 1448). 

We are deeply concerned that the proposed rewrite, which eliminates Table 15-3, 
Standard Form 1411, Standard Form 1448, will obscure the bright-line test. This will 
undoubtedly result in confusion over government access to records and audit rights, particularly 
postaward audit rights. The problem is exacerbated further by a policy at FAR 15.503-S(a)(4) 
which allows the contracting officer to specify "necessary preaward and postaward access to 
offeror's records" without providing any guidance to the contracting officer on what is necessary. 

As the DAR Council and CAA Council are no doubt aware, government access to records 
and audit rights has consistently been one of private industry_'s greatest concern in the area of 
contract pricing, especially for commercial companies. In possibly dismantling the bright-line 
test, the proposed rewrite will substantially increase private industry's business risks. We 
recommend the following: 

• Eliminate contracting ~fficer discretion at FAR 15.503-S(a)(4) to determine 
n~cessary preaward and postaward access to offeror's records; 

• Insert a new provision at FAR 15.503-6 which clearly sets forth the 
.government's policies on access to records and audit rights; 

• Modify the solicitation notice at FAR 52.215-41 and contract clause at FAR 
52.215-42 to implement the government's policies on access to records and 
audit rights; and 

• Reinstate Standard Form 1448 (if Standard Form 1411 is reinstated, it should 
be substantially revised to eliminate unnecessary questions). 
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Unfinished Commercial Item Reforms 

To date, the government has not yet fully implemented the reforms necessary to achieve 
the goals ofF ASA and the Clinger-Cohen Act. In addition, since implementation of the F ASA 
reforms on October 1, 1995, private industry continues to experience a number of problems on 
contracts for the acquisition of commercial items. We again recommend the following: 

• Add definitions of"discount" and "concession" at FAR 15.501 or remove the 
disclosure obligation at FAR 52.215-41 and FAR 52.215-42. The requirement 
to disclose unpublished discounts is particularly unfair if terms are not 
defuied. -· 

• Clarify at FAR 15.502 that the contracting officer is to seek a fair and 
reasonable price for commercial items based on prices ~t which the same or 
similar items have been sold in the commercial market, which is the standard 
set forth in the Truth in Negotiations Act (TINA). Contracting officers should 
be prohibited from requiring disclosure or seeking most favored customer 
prices. 

• The FAR continues to contain a number of most favored pricing provisions 
which should be revised to be consistent with the requirements ofF ASA and 
the Clinger-Cohen Act. These include FAR 13.203-1, FAR 16.601, FAR 
31.106-3, and FAR 52.232-7 (all citations are before rewrite). 

Parametric Estimates 

We strol)gly disagree with the proposed revision to the defmition of"cost or pricing data" 
at FAR 15.501, which adds parametric estimates to a list of items considered to be. cost or pricing 
data. Parametric estimating is a pricing technique which involves historical data, modeled cause 
and effect relationships, and projections based on those relationships. By their nature, estimates 
produced by this modeling technique will vary from actual results, and the variances are 
traceable to imperfect assumptions about the future and imperfect cause and effect relationships. 
It is unreasonable to view such imperfections as a basis for defective pricing allegations. 

As a minimum, this change should be not be part of the Part 15 rewrite project and 
should, instead, be considered within the broader context of parametric estimating policies and 
procedures. 
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Cost Realism 

We are concerned that the proposed rewrite misapplies the concept of cost realism. Its 
long-standing purpose has been to assess whether an offeror's proposed solution, as reflected in 
resources to be applied by the offeror (e.g., materials, hours), reflects a clear understanding of the 
work to be performed (see FAR 15.504-l(d)(l)). It essentially has been a guard against 
unrealistically low offers on competitively awarded cost type contracts. 

The purpose of cost realism has never been, nor should it be; to determine the probable 
cost of performance and best value. Those are price evaluation techniques used in competitive 
source selection and are distinctly different from determining whether an offeror understands the 
solicitation requirements. The concept is also being confused in the proposed rewrite with past 
performance evaluation, where cost realism would be used to evaluate quality concerns, service 
shortfalls, and responsibility determinations. Our primary concern is that confusing these 
concepts will induce contracting officers to require submission of cost data in competitive 
acquisitions. For private industry, this would be a major setback from the reforms that were 
implemented as a result ofF ASA and the Clinger-Cohen Act . 

We are greatly concerned with the application of cost realism to firm-fixed-price 
contracts. If a proper price analysis has been performed by the contracting officer, there should 
be no need to assess cost realism as a guard against unrealistically low offers. Furthermore, any 
effort to apply cost realism to finn-fixed-price contracts should not be implemented by the DAR 
Council and CAA Council unless and until the Cost Accounting Standards (CAS) Board has 
exempted finn-fixed-price contracts that do not involve the submission of certified cost or 
pricing data from CAS. We have been frustrated that, despite our repeated urgings, the activities 
of the FAR Council and the CAS Board have not been adequately coordinated. This lack of 
coordination has led to a well-known problem where fmn-fixed-price contracts have been 
exempted from TINA but not from CAS. For many companies, CAS compliance is a key 

. criterion for declining government business. 

Subcontract Cost or Price Analysis 

We do not agree that the long-standing policy on subcontractor refusal to grant a higher-tier 
contractor access to records, previously described at FAR 15.806, is understood well enough to 
be removed. This guidance was highly relevant, especially when competitors team on particular 
projects but had to substantially limit access to records and release of proprietary information. In 
this case, it has been well recognized that the government's interests would be best served if the 
contracting officer intervened and performed .field pricing actions, as necessary, on behalf of the 
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prime contractor or higher-tier contractor. CODSIA urges the DAR Council and CAA 
Council to retain this policy. 

Finally, it is clear that the ultimate effectiveness of acquisition reform lies in the 
training and education of the acquisition workforce. That fact, coupled with the far-reaching 
impacts of the proposed revisions, mandates that adequate time for the requisite training of the 
workforce be allotted prior to the effective date of the revisions. 

If you have any questions about our comments, we will be pleased to make available 
representatives from CODSIA' s Operating Committee who have engaged in extensive 
deliberations on the proposed FAR Part 15 Rewrite. 

Sincerely, 

SEE CODSIA SIGNATORES, NEXT PAGE 

Enclosures 
CODSIA Analysis and Recommendations, FAR Part 15 Rewrite. 
Group A Miscellaneous Clarifications and CorrectionS 
·Group B Miscellaneous Clarifications and Corrections 

cc: Administrator for Federal Procurement Policy . 
Acting Deputy Under Secretary of Defense for Acquisition Reform 
Director for Defense Procurement 



ISSUE 
1.102-2 Performance. standards. 

DISCUSSION 

CODSIA members believe that the rewrite of Part 15 makes clear throughout that it is 
permissible to treat contractors differently (e.g., hold one discussion with some, multiple 
discussions with other). Because that fact appears to us to be self evident, we are concerned that 
including in the very opening of the rule the phrase " ... but need not be treated the same" is an 
unnecessary invitation to disparate treatment. As such, and because the phrase itself adds 
nothing to the rule, we recommend its deletion. 

RECOMMENDATION 

(3) The Government shall exercise discretion, use sound business judgment, and 
comply with applicable laws and regulations~ dealing with contractors and 
prospective contractors. All contractors and prospective contractors shall be 
treated fairly and impartially, but need not be treated the same. 
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ISSUE 
2.101 Definitions - Best Value 

DISCUSSION 

CODSIA's Janua!y 7, 1997, comments on FAR Case 95-029 recommended that the 
definition of "best value" be replaced with a more complete explanation of the "best value" 
concept. Our January 1997 Discussion stated: "CODSIA members are supportive of best value 
contracting but our collective experience is that the defmition as proposed is inadequate because 
it lacks a meaningful and operational description of what best value has become in practice. 
Based on our experience, the proposed defmition of "best value" must be significantly 
supplemented with a clear description of the range of contract requirements subject to the 

- application of best value procedures. We further recommended that an explanation be inserted in· 
15.101 in lieu of the definition in 2.101. We suggested as follows: 

Best value means a process for determining whether an offer or quote is most 
advantageous to the Government based on a well-considered trade-off among 
such factors as quality, past performance, cost/price and other as identified in the 
solicitation. Best value procedures are applicable to all acquisitions whether they 
involve products and services with a low risk factor or highly complex, 
developmental or experimental requirements accompanied by a high risk factor. 
Best value contracting involves a detennination as to which proposal is most 
advantageous to the Government based on an evaluation and tradeoff between 
quality and cost/price. Quality includes such factors as past performance, 
technical approach, and management capability. 

Although the present Rewrite has adopted the concept of"Best value continuum" in the 
lS .1 01, CODSIA members again strongly recommend the above paragraph in place of the 
language in ~5.101 for two principal reasons. First, the CODSIA language specifically notes that 
"best value procedures are applicable to all procurements." This is a concept which deserves · 
emphasis because the government always seeks the best value. Second, the CODSIA language 
makes specific reference to "a well-considered trade-off,'' which is the foundation to the "best 
value" concept. 

RECOMMENDATION 

2.101 Definitions . 

••••• 
Best valHe meaas the e\iteeme ef an aeEf\Hsitiea that, iB the Ge:r;emmeat's 

estimatiea, pre'liEles the greatest e:r;erall beaefit in respease te the f'e(j\iifemeat. · . 
••••• 
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15.101 Best value continuum. 

lrn agency can obtain best value in negotiated procurements by. using anj• oae or a 
combination of source selectioa approaches. Ia different types ofprocuremems, 
the relative importaace of cost or price may vary. For example, in acqHisitioRS 
'Nhere the requiremen-t is clearly defiaable and the risk of unsuccessful coatfaet 
performance is minimal, cost or price may play a domiaant role in souree 
selection. The less defiflithte the requiremeat; the more develoJlment ylork 
required, or the greater the performance risk, the more technical or past 
performance considerations may play a dominant role in source seleetioa. 

Best value means a process for determining whether an offer or quote is most 
advantageous to the Government based on a well-considered trade-off among 
such factors as quality, past performance, cost/price and other as identified 
in the solicitation. Best value procedures are applicable to all acquisitions 
whether they involve products and services with a low risk factor or highly 
complex, developmental or experimental requirements accompanied by a 
high risk factor. Best value contracting involves a determination as to which 
proposal is most advantageous to the Government based on an evaluation . 
and tradeoff between quality and cost/price. Quality includes such factors as 
past performance, technical approach, and management capability. 

-3-
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ISSUE 
11.801 Preaward testing. 

DISCUSSION 

See 15.405 for Discussion and Recommendation. 

RECOMMENDATION 

Preavlard testiag or product demonstratioa, ·.vhea requifed ey the solieitatieB, 
aeed aot be conducted ia accordance \vith a formal test plaa. The reswts of saeli 
tests or demoastrations may he ased to rate the proposal, to determine technieal 
acceptability, or othenvise to evaluate the proposal. 

See the revised language in 15.405(c). 
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ISSUE 
Section 15.001 Definitions. 

DISCUSSION 

One of the principal features of the FAR Part 1 5 Rewrite was the introduction of the 
"bright line" distinction between "communications" and "discussions" as being a function of the 
establishment of the competitive range. The May 1997 Rewrite has eliminat~4 that distinction 
and by doing so has eliminated some useful clarity to the Rewrite proposal. 

CODSIA members recommend that the distinction .be retained as originally proposed. A 
clear distinction is helpful to procurement practitioners (industry and government alike) because 
the status of the procurement (i.e., whether in "communications" or "discussions") will determine 
the rights of both parties. For example, if the procurement process has reached the 
communications stage, then all offerors kriow that they cannot revise their proposals (and 
"proposal revision" remains a defined term in 15.001) unless and until they are selected for the 
competitive range. The communications stage also limits the government as they can only utilize 
communications to rate a proposal, but not to change one. See 15.406(b)(2),(3). CODSIA 
members believe that, if the distinction is blurred as presently proposed, the procedures and 
expectations of the contracting parties outlined in 15.406 will be compromised. 

BE COMMENDATION 

Communications are all interchanges that occur between the government and 
offerors and an offeror, in~luding diseussiofl5 eondueted after the eomJ3etitive 
range is established prior ·to the establishment of the competitive range. 

Discussions are negotiations that occur after establishment of the competitive 
range that may, at the contracting officer's discretion, result in the offeror being 
allowed to revise its proposal. These negotiations may include .bargaining. 
'Negotiation is a proeedl:H"e that, after reeeipt and e'lttil:lation ef:prepesiHs H=em 
offerors, permits bargainiag. Bargaining includes persuasion, alteration of 
asswnptions and positions, give-and-take, and may apply to price, schedule, 
technical requirements, type of contract, or other terms of a propos~d contract. 
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ISSUE 
15.101-1 Tradeoffprocess. 

DISCUSSION 
Over the past several years, as best value contracting has emerged in the -contracting 

community, it appears that contracting agencies have evaluated various elements of an offer that 
exceed the specifically identified requirements of the solicitation. Such evaluations are 
conducted despite the absence of any language in the solicitation that advises offerors of the 
advantages of offering more than required. What is particularly troublesome is that the 
government frequently knows prior to issuing the solicitation what specific enhancements, 
improvements, above grades, etc. it would like to purchase and for which it is willing to pay a 
premium. Consequently, while contracting officers dutifully describe their minimum needs, they 
are not so dutiful when identifying the value that would, or could, be placed on a proposal 
offering more than the minimum needs. 

This concern could be addressed through the cumbersome and expensive process of 
alternate offers. However, CODSIA members believe that a more streamlined solution would be 
for contracting officers to identify those capabilities or characteristics of the solicited item, 
service or construction project that will.influence evaluation and subsequently affect contract 
award. By doing so, contracting officers will be able to more specifically describe their true 

· needs and the corresponding value to the government of those needs. We recommend that the 
FAR so prescribe. 

RECOMMENDATION 

(b )(1) The solicitation shall clearly state Aall evaluation factors and significant 
subfactors that will affect contract award and their relative importance shell ee 
clearly stated in the solieitatioa including those related to capabilities in excess 
of t~e solicitation requirements. 
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ISSUE 
15.102 Multi-step source selection technique. 

DISCUSSION 
The proposed rewrite introduces a new source selection technique known as ·"multi-step." 

This technique appears to be designed to enable the government to winnow the field of offerors 
early in the acquisition process, even before the final solicitation is issued and proposals are · 
submitted. In comments on the initial proposed rewrite, CODSIA members stated support for 
the use of multi-step source selection techniques, provided that offerors are fully informed of the 
government's reasons for considering them to be not viable candidates for award; that preaward 
de briefings be made mandatory for those eliminated from a competition, and that no offeror be 
eliminated from a competition unless adequate information "for there to .be binding offers" is 
solicited and received by the government. 

On balance, CODSIA members believe, however, that the revised proposed reWrite 
creates a cumbersome and confusing dynamic with little or no streamlining. Moreover, the 
revised proposal changes many of the terms and procedures involved in a multi-step procurement 
in a manner that, in industry's view, renders the technique impractical. 

For instance, in the original rewrite, the downselects that occur under a multi-step 
procurement were never referred to as "competitive range determinations." However, in the 
revis~d version, this is precisely the definition given to the downselects. 

This raises two major issues of concern: first, industry frrmly believes that competitive 
range determinations should riever be made without benefit of full proposals. Yet the rewrit~ 
clearly contemplates those determinations being made on the basis of "limited information." 
While the proposal does attempt to define what degree of information is adequate to enable a 
downselect decision, it remains ambiguous and confusing~ At one point in the preamble, it is 
stated that no offerors will be eliminated without submitting "proposals"; at another point, the 
term "limited information" is used, and later the term" full proposals" is introduced. CODSIA 
members have recommended elsewhere that a clear definition of the term "proposal" be added to 
the Rewrite. Moreover, industry is concerned that the "bright line" test contained in the original 
proposal has been eliminated. In the original, the level of information necessary for a mandatory 
downselect is outlined and covered by the summary line "for there to be binding offers." That 
phrase appears nowhere in the revised proposal, thus further adding to the confusion and concern 
surrounding the technique. 

Second, the Rewrit~ speaks of "one or more competitive range detenninations," AFTER 
which the government would issue a final solicitation and seek full proposals. Such a construct 
clearly flies in the face of efficiency - since it poses the potential for companies to be required to 
develop one or more "partial" proposals (which can be time consuming and expensive) and, even 
more importantly, clearly creates a process in which mUltiple BAFOs and revisions will be the 
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norm. This is a practice that is antithetical to streamlining and efficiency and has long been 
opposed by industry. 

Further, industry believes that a technique such as this can be helpful in certain, limited 
circumstances, but that efficiency alone is not an adequate reason. In cases where the 
government faces significant uncertainty about how to fulfill its needs, or the requirements are 
highly complex, such an approach might well make sense. However, industry does not support 
the use of multi-step techniques simply as a means of reducing the burden on the government. It 
is always burdensome to prepare even partial proposals; and ·always burdensome to evaluate 
them. As such, setting that as a standard is akin to setting no standard at all. 

In addition, the revised proposal does not adequately refme the mandatory vs. advisory 
downselect options -- indeed, the two are treated in entirely separate sections of the proposal. In 
order to fully grasp the nuances and conditions for using different techniques, it is industry's 
view that the two (mandatory and advisory downselect) must be contained within the same 
section so as to provide a clear logic ladder for the contracting officer to use in making his or her 
determinations. · 

With that in mind, and given the substantial changes that have been made to the section 
on multi-step techniques, CODSIA members now believe that the most prudent course of action 
would be to establish a multi-step technique that provides ~for advisory doWn.selects and 
which leaves mandatory downselects to normal competitive range determinations. Under the 
construct recommended by CODSIA members, the government could opt for a multi-step 
technique in circumstances in which, as stated above, the government faces significant 
uncertainty about how to fulfill its needs, or the requirements are highly complex. When such a 
course is selected, the government would: 

1. Issue an initial request for information or other notice, inviting all 
interested parties to respond. The notice would include as much information about the 
government's requirements as is available and would clearly delineate that this is to be a 
multi-step procurement. Offerors would be told that a failure to respond during the 
presolicitation phase(s) would eliminate them from participating during later stages. 
Offerors would be asked to submit "initial information," including proposed technical 
approaches, qualifications, past performance, and some general information relative to the 
prices that will be involved for the service of product. 

2. Evaluate the responses submitted by interested offerors and notify those 
offerors who appear to be clearly non-competitive for the eventual award that they are 
considered such - and why. 

3. Issue a formal solicitation which seeks a full proposal. Any interested 
party may respond to the solicitation, provided they responded as well to the pre
solicitation notice. 
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4. Evaluate the proposals submitted and either award without discussions OR 
establish a competitive range (depending on what the solicitation said would be done). 

5. Move to award. 

Contracting officers should also be admonished to avoid wherever possible multiple 
BAFOs and proposal revisions for it is there that many of the real burdens on. contractors can be 
found. 

As noted earlier, industry was prepared to support the government's proposal for a multi
step acquisition technique. However, given the limitations that must be placed on ·such a 
technique (particularly in the area of debriefmgs -- which under the CODSIA construct becomes 
irrelevant,, since there is no preaward debriefmg right as a result of an advisory downselect), and 
the new levels of. confusion and ambiguity that appear in the new proposal, it is the consensus of 
CODSIA members that the multi-step technique should involve only advisory, and not 
mandatory, downselects. 

BECOMMENDAIION; 
Revise 15.1 02 as follows: 

15.102 Source selection techniques. 

There are nvo basic source selection techniques that may be employed by the 
Government: Single-step selection and multi-step selection. The single-step 
technique is generally more efficient and less costly to the Government and 
offerors and therefore is most often used. 

(a) Multi-st~p source selection may be appropriate \1/ltea the sabmissioa offttil 
proposals at the eegianiag of a SOl:Jfee seleetioa v;oala ee Bl:Jfdefl5om.e for offerOfS 
to prepare and for Go='lemmeat persoll:flel to evalaate for use in competitive 
procurements when: 

(1) The Government is uncertain how its requirements might be met; 
(2) Satisfying the Government's requirements is likely to require 

technically complex solutions; 
(3) The cost of preparing a full proposal is likely to require the 

commitment of substantial resources by offerors; 
( 4) The cost of reviewing full proposals submitted by offerors is likely to 

require the commitment of substantial resources by the Government; 
and/or 

-9-
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(S) The contracting officer determines that, considering (1) through (4), it 
is unduly burdensome and inefficient of Government and offeror 
resources to require ,full proposals as initial submissions from 
offerors. 

Using the multi-step techniques described in this section, agencies may seek 
limited information initially, melee ene er mere eompetitive range detenninatieBS, 
and request full preposals frem these remaining iB the eempetitive range. make 
an advisory down-select (see below), and release a complete solicitation to 
remaining firms and any other offerors that elected to participate after being 
informed that the firm was unlikely to be a viable competitor. 

(b) The agency shall issue a selieitatien that" deseriees the Stipplies er sen'iees to 
ee acquired, ideatifies the criteria that vAll ee HSed in malciag tae s·eurce selectieB 
decisieR, afld identifies the infermatioa that mast ee soomiMed ia response to tfte 
first step solieitatioa. may publish a presolicitation notice (see 5.204) that 
provides a general description of the scope or purpose of the acquisition and 
invites potential offerors to submit information that allows the Government 
to advise the offerors about their potential to be viable competitors. The 
presolicitation notice must disclose all significant evaluation factors and 
subfactors that the agency will consider in evaluating proposals and their 
relative importance. It shall outline what submissions are expected in future 
steps. At a minimum, the notice shall contain sufficient information to 
permit a potential offeror to make an informed decision about whether to 
participa-te in the acquisition; it shall advise them that failure to participate 
in the first step will preclude participation in any subsequent step. \\'bile tfte 
solicitatioa ·v.till not reqaire the suemissioa ef fall pro13esals iB flrst ste}3, it shall 
require, at miaiml:lm, the sl:lbmissioa of statemems of EtU&lificatiofl5, preposed 
teca~eal eoacepts, and past perfermaace aad prieing infermatiea. The 
presolicitation notice may not require the submission of full proposals in the 

·first step, but it shall require that each respondent submit, as a minimum, 
statements of qualifications, proposed technical concepts, and past , 
performance and limited pricing information. The selicitaaea alse shall 
eutliae \vhat suemissiel15 are eJtpected iB fatufe steps. The selieitatiea ml:ISt 
diselese all significant factors aad sl:lbfacters, includiftg cost er pace, that the 
agency v1ill coasider ia e'laluatiag propesals, and their relative impertance. The 
selieitatiea fft1::lSt eeataia sHfficieat infermatiea te peanit peteatial offerors to 
melee infermed aecisieft5 aee1:1t ·xaether to participate in the ac(jilisitioB, SflS shall 
adYise them that mihu:e te participate iB tlie ftTst step vAll preclude partieipatiea iB 
&flY sueseql:leat step. 

(c) The agency shall evaluate all responses in accordance with the criteria stated 
in the selicitatioa notice, and shall advise each efterer respondent either that it 
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has l3eea selected to participate ia the ae>rt step of the aequisitioa or that it has 
been excluded from the eoHlJletitive range. will be invited to participate in the 
resultant acquisition or, based on the information submitted, that it is 
unlikely to be a viable competitor. Those aot dete~miaed to be a the 
competitive range shall be iaformed m aecordanee 'Mth 15.603 that they. v:ill aet 
be pennitted to participate iB any subse'lueat step, and shall be debriefed as 
required by 15.605 and 15.606. The agency shall seelc additional infermatieB Ht 
any sul3sequent step slllficient te permit tmy &'nard 0vAthout further dispussiea er 
another competitive range determiaatioa. The agency shall advise respondents 
considered not to be viable competitors of the general basis for that opinion. 
The agency shall inform all respondents that, notwithstanding the advice 
provided by the Government. in response to their submissions, they may 
participate in the resultant acquisition. 

(d) The multi-step technique then proceeds similarly to a single-step source 
selection; i.e., the Government shall issue a formal solicitation to those firms 
that the Government considered to be viable competitors and to any firms 
that ·were given an advisory down-select notice but elect to continue the 
competition. The Government shall evaluate the proposals in accordance 
"'ith Subpart 15.4 and either award without discussions or establish a 
competitive range, depending on what the soliCitation said would be done 
(see 15.209(a)). The process eaas at COBtract avrara OF caneellatieB oftfte 
aequisitiea. 
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ISSUE 
15.1 03 Oral presentations. 

DISCUSSION 

Industry recommends that the record of oral presentations be objectively verifiable 
. through the use of either videotaping or a verbatim written record (i.e., a tran~cript from a 
properly certified court reporter service) and be made available to both parties. 

CODSIA members ·do not support the use of either subjective or unilateral documentation 
(such as government notes) to record oral presentations. If the government insists on using other 
than the two objectively verifiable mediums above then CODSIA members strongly recommend 
that the method and level of detail of the record be mutually agreed to prior to the oral 
presentation. 

RECOMMENDATION 

15.103(a) Presentations by offerors to the Government may be used to substitute 
for, or augment, written information. Use of oral presentations as a substitute for 
portions of a proposal can be effective in streamlining the source selection 
process. Oral presentations may occur at any time iB the aeqaisitioa JlFOeess after 
issuance of the solicitation and ~e subject to the same restrictions as written 
information, regarding timing (see 15.208) and content (see 15.406). Oral 
presentations provide an opportunity for dialogue among the parties in 
competitive and sole source acquisitions. Pre-recorded videotaped presentations 
that lack real-time interactive dialogue are not considered oral presentations for 
the purposes of this section, although they may be included in offeror 
submissions, when appropriate. 

(d) The contract file shall contain a record of oral presentations to document what 
the Government relied upon in making the source selection decision. The method 
and level of detail of the record shall be either (1) objectively verifiable 
(videotaping or verbatim written record) or (2) mutually agreed to by the 
Government and the contractor prior to oral presentation. (e.g., vieleotapiBg, 
vrrittea mial:ltes, Govemmeat aotes, eopies of offeFOf briefmg slides er 
pFesentatioa aotes) sha-ll be at the eliseFetioa of the sol:lfee seleetioa authority. A· 
copy of the record placed in the contract fde shall be provided to the offeror. 
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ISSUE 
15.201 Presolicitation exchanges with industry. 

DISCUSSION . 

The proposed rule (both here and in other sections) addresses "products and services." 
The FAR, however, covers "supplies and services (including construction)." See FAR 2.101. 
We recommend that the language of the proposed Rewrite be consistent with the general 
coverage of the FAR. · 

Subsection (b) states that the purpose of presolicitation information exchanges is to 
enhance the Government's ability to obtain quality products. We believe the benefit to industry 
also should be recognized and have recommended language to accomplish this .. 

The cross-reference to the procurement integrity provisions in.subsection (c) is not clear. 
We have recommended language to clarify what we believe to be the meaning of the cross
reference. 

Subparagraph (f) prohibits the selective disclosure of information "necessary" to the 
preparation of proposals. It seemingly would permit selective disclosure of information that, 
while not "necessary" for preparation of a proposal, would nevertheless give the recipient a 
substantial advantage in any ensuing competition. In addition, the proposed rule only requires 
that materials distributed at a conference be made available to all potential offerors. Materials 
made available at other forums or to an individual offeror are apparently not within the scope of 
the disclosure requirement. 

We believe the general policy should be that any i~ormation or material provided to a 
particular potential offeror or any group of potential offerors must be made available to all 
offerors. An' exception would be made if information is disclosed to a potential offeror in 
response to the offeror's inquiry and making that information publicly available would tend to 
reveal the potential offeror's technical approach or otherwise disclose the offeror's confidential 
business str~tegy. ·We have recommended the language to accomplish this. 

RECOMMENDATION 

(b) The purpose of exchanging information is to improve the understanding of 
Government requirements and industry capabilities, thereby allowing potential 
offerors to judge whether or how ·they can satisfy the Government's 
requirements and enhancing the Government's ability to obtain quality pFedaets 
supplies and services (including construction) at reasonable prices, and increas~ 
efficiency in proposal preparation, proposal evaluation, negotiation, and contract 
award. 

-13-
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(c) Agencies are encouraged to promote early exchanges of information about 
future acquisitions. An early exchange of information can identify and resolve 
concerns regarding the acquisition strategy, including proposed contract type, 
terms and conditions and acquisition planning schedules; the feasibility of the 

· requirement, including performance requirements, statements of work, and data 
requirements; the suitability of the proposal instructions and evaluation criteria, 
including the approach for assessing past performance information; the 
availability of reference documents and information exchange approaches; and 
any other industry concerns or questions (see 3.194 regardiag proeHfemeat 
integrity requiremeftts). Any exchange of information must be consistent with 
the procurement integrity provisions of 3.104. Some techniques to promote 
early exchanges of information are-

••• 
(f) General information about agency mission needs and future requirements may 
be disclosed at any time. When specific information about a proposed acquisition 
that V.'ould be aecessary for the preparatioa of proposals is disclosed to one or 
more potential offerors, that information shall be made available· to the public as 
soon as possible, in order to avoid creating an unfair competitive advantage. For 
example, Wwhen a presolicitation or preproposal conference is conducted, 
materials distributed at the conference should shall be made available to all 
potential offerors, upon request. Information provided to a particular 
potential offeror in response to that offeror's request shall ilot be disclosed if 
doing so would tend to reveal the potential offeror's technical approach or 
othen\'ise disclose that offeror's confidential business strategy. 
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ISSUE 
15.202 Advisory multi-step source selection. 

See above recommendation combining 15.102 and 15.202 

-..r· 
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ISSUE 
15.203 Requests for proposals. 

DISCUSSION 

CODSIA members have two comments for this section of the Rewrite. The first 
comment is on alternate CLIN structures and the second is on "letter RFPs." 

Alternate CLIN Structures 

. The impact of the inclusion of an alternate CLIN structure in a contractor's proposal 
extends far beyond the "terms and conditions or. the requirements (e.g., place of performance or 
payment and funding requirement)" referenced in this proposed section. The inclusion of an 
alternative CLIN structure can significantly decrease the ability of the government to properly 
evaluate the (or cost) of that proposal. 

When government procurement personnel evaluate complex proposals, they normally 
develop a sophisticated computerized pricing (or costing) model based on the CLIN structure and 
WBS (Work Breakdown Structure) described in the solicitation. Any changes to either the 
solicitation's CLIN structure or WBS result in an incomplete proposal evaluation which cannot 
be performed without substantial changes in the computerized pricing or costing model. 

For example, assume that the original CLIN structure described in the solicitation 
contained 20 CLIN s and that the government pricing (or costing) model was based on these 20 
CLINs. If a contractor proposed 22 CLINs, the government pricing (or costing) model would not 
include the prices (or costs) of the 21st and 22nd CLINs in the determination of its estimated 
price (or cost) and the contractor would have gained an unfair price (or cost) advantage by 
proposing the two additional CLINs. In order to eliminate the unfair price (or cost) advantage 
that this contractor would thereby receive, the government would have·to revise its computerized 
pricing (or costing) model at substantial additional cost to ensure that all proposals, including 
those with different CLIN structures, were fairly and equitably evaluated. 

In order to ensure the fair and equitable treatment of all proposals, CODSIA members 
recommend that subpart 15.203(a)(2)(ii) be revised to limit the solicitation or acceptance of 
proposals containing alternative CLIN structures to those instances in which the government 
computerized pricing (or costing) model is capable of including the prices (or costs) of these 
additional CLINs. 

Letter REPs 

In the interest of economy and efficiency, this section authorizes the contracting officer to 
utilize letter solicitations when it is not expected that more than one prospective offeror is a 
potentially viable candidate for contract award. The most likely circumstance for this scenario is 
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the follow-on acquisition to an existing contract -- but it is not the only possible circumstance. 
To accommodate this likelihood, the language authorizes the use of letter RFPs in other 
appropriate circumstances. 

"Other appropriate circumstances" is not defined, illustrated, or discussed. It effectively 
gives the contracting officer authority to use letter RFPs in any number of situations without the 
basis for challenge or dispute. Alternatively, given the literal interpretation possible of the stated 
language, the authority to use the letter RFPs might be construed as being c~nfmed or limited to 
situations in which the instant procurement is a follow-on acquisition to an eXisting active 
contract or prior completed contract. 

It is conceivable that a letter RFP might be appropriate for an initial acquisition that is 
inherently sole source in nature. 

RECOMMENDATION 

Add the following to 15.203(a)(2): 

(iii) Before soliciting or accepting proposals with alternative CLIN 
structures, the contracting officer will ensure that the alternati~e CLIN 
structures can be accommodated by both the Government's cost model for 
proposal ev~luation purposes and the Government's contract payment 
facility. 

Make the following change in 15.203(e): 

(e) Letter RFPs may be ased ia sole·somee follo\V Oft ae£imsitiofl5 &nd 
other appropriate eircumstanees. Letter ~t:'Ps should be as eomplete as possiele 
and, as a minimum, should eostain the follo'.vmg: (e) Letter RFPs may be used 
in sole source acquisitions and sole source follow-on acquisitions, as 
appropriate. Letter RFPs should be as complete as possible and, as a 
minimum, should contain the following: 

( 1) RFP number and date; 
(2) Name, address, and telephone number of contracting officer; 
(3) Type of contract contemplated; · 
(4) Quantity, description, and required delivery dates for the item; 
(5) ... 
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ISSUE 
15 .208( c) Late Proposals 

DISCUSSION 

CODSIA members support the Rewrite language that permits the contracting officer to 
accept proposals that have been received late due to circumstances beyond the offeror's cOntrol. 
Under those circumstances, there is no potential prejudice to other offerors. 

However, permitting the contracting officer to receive a late proposal in any case where 
the due date for all other offerors is extended creates a significant potential for prejudice. We 
strongly recommend deleting it. Obviously, a proposal only will be deemed "late" if it is 
received after the due date stated in the solicitation. Other offerors already will have submitted 
their proposals. To grant an offeror that already has submitted its proposal extra time in which to 
submit the already-submitted proposal is meaningless. It is akin to allowing students "extra 
time" to work on their tests after they have turned them in and left the classroom because one test 
taker did not properly budget his or her time and did not complete the test by the announced 
completion time. Such extensions are inherently prejudicial to the others. 

We also recommend that the contracting officer be required to make a determination in 
writing that a late submission was beyond the offeror's control. This is properly required under 
subparagraph (2) when the lateness is due to government mishandling. There is at least as strong 
a reason to require that the determination be documented in writing when the lateness is due to 
reasons external to the government. We also suggest that the standard be changed from 
circumstances beyond the offeror's "immediate" controJ to beyond the offeror's "reasonable" 
control. There is substantial case law discussing what is or is not beyond a person's "reasonable" 
control. We see no reason to create a new standard for purposes of late proposals. 

CODSIA members believe there may be times that the government may want to require 
proposals to remain valid during the entire solicitation process. Accordingly, we recommend 
that the contracting officer be given the flexibility to prohibit withdrawal of proposals and have 
revised subparagraph (e) accordingly. 

BECOMMENDATION 

(c) Late proposals, modifications, and fmal revisions may be accepted by the 
contracting officer provided-

( 1) The eefttfaetiag effieer e~eaas t:Re due date fer all efferers; er 

~ (1) The contracting officer determines in writing, on the basis of a review of _ 
the circumstances, that the lateness was caused by actions, or inactions, of the 
Government; or 
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~ (2) In the judgment of the contracting officer, as determined in writing, the 
offeror demonstrates by submission of factual information that the circumstances 
causing the late submission were beyond the immediate reasonable control of the 
offeror. 

(d) The contracting officer shall promptly notify any offeror if its proposal, 
modification, or revision was received late and whether or not it will be 
considered, unless contract award is imminent and the notice prescribed in 
15.603(b) would suffice. 

(e) Unless othenvise prohibited by the solicitation, proposals may be 
withdrawn at any time before award. Written proposals are withdrawn upon 
receipt by the contracting officer of a written notice of withdrawal. Oral proposals 
in response to oral solicitations may be withdrawn orally. The contracting officer 
shall document the contract file when such oral withdrawals are made. One copy 
of withdrawn proposals should be retained in the contract file (see 4.803(a)(10)). 
Extra copies of the withdrawn proposals may be destroyed or returned to the 
offeror at the offeror's request. Extremely bulky proposals shall only be returned 
at the offeror's request and expense. 
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ISSUE 
15.209(b) Audit and Records- Negotiation 

DISCUSSION 

It must be made clear that the government's access to records and audit rights, as imposed 
through the "Audit and Records- Negotiation" clause at 52.215-2 do not apply to contracts for 
the acquisition of commercial items. The lack of guidance has been a significant source of 
confusion for contracting officers and private industry. When combined with changes made in 
the proposed rewrite at Subpart 15.5, the failure to provide expressed direction in this area will 
only add to the confusion. 

RECOMMENDATION 

Add to the list of exceptions under 15.209(b): 

(x) Contracts for the acquisition of a commercial item (see 2.101). 
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ISSUE 
15.209(h) Order of_ Precedence clause 

DISCUSSION-

The proposed revision to the Order of Precedence clause has several problems. In order 
to appreciate these problems, it is necessary to understand the structure of the current clause. 
The terminology used in the present clause follows the Uniform Contract Format, found at Table 
15-1 (FAR 15.204 ). This present structure is as follows: 

Order of Precedence Clause 

(1) The Schedule (excluding specifications) 
(2) Representations & Instructions 
(3) Contract Clauses 
(4) Other Documents, Exhibits, Attachments 
(5) The specifications 

By contrast, the Rewrite proposes the following: 

Order of Precedence Clause 

(I) The Schedule (excluding specifications) 
(2) Performance requirements (including the 

specifications and special terms and conditions 
negotiated for the contract) 

{3) Other documents, exhibits, and attachments 
( 4) Contract clauses 
(5) Representations and other instructions 

Unjfonn Contract Founat 

Sections A-H (Part I) 
Sections K-M (Part IV} 

Section I (Part ill) 
Section J (Part III) 
Section C (Part I) 

Sectionmtle 
Part I - The Schedule 

A Solicitation/contract form 
B Supplies or services and prices/costs. 
C Description/specifications/work statement 
D Packaging and marking. · 
E Inspection and acceptance. 
F Deliveries or perfonnance. 
G Contract administration data. 
H Special contract requirements. 

Unfortunately, the Rewrite's Order of Precedence clause introduces the term 
"Performance requirements (including the specifications and special terms and conditions 
negotiated for the contract)." The difficulty is that the term "performance requirements" is 
undefined because there is no existing Section of the Uniform Contract Format specifically 
denominated "performance requirements~" One reasonable interpretation might be that the 
"performance requirements," in a more general sense, are sprinkled tJu:oughout the entire 
contract, in all Sections and attachments. This interpretation could then lead to 
misinterpretations and disputes over whether a particular contract provision co~titutes a 
"performance requirement," and what the consequence is for placement in the precedence listing. 

The reference to "special terms and conditions negotiated for the contract" is also 
confusing. Section H (which is part of the Schedule) is currently entitled "Special contract 
requirements" ·and contains those terms and conditions unique to the contract which override the 
standard FAR clauses~ The revision's reference to "special terms and conditions" may be an 
inexplicable attempt to remove Section H from the Schedule and lower its priority in 
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interpretation. If it does not refer to Section H, then it is unclear what portions of the contract it 
is intended to reach. 

Furthermore, elevating the precedence of the specifications from last to second is 
extremely problematic. In addition to nullifying many years of procurement law precedent, 
specifications are typically the province of the engineering and program management functions, 
rather than the contracts and business functions. Consequently, the specifications will be 
prepared by individuals largely unfamiliar.with government procurement laws and regulations. 
It is foreseeable that the specifications might contain provisions which would deviate from the . 
FAR clauses included in Sectio11: I, many of which reflect statutory requirements. The revised 
Order of Precedence clause would presume to give priority to the specifications, rather than the 
contract clauses. Besides representing a puzzling and ill-conceived prioritization, such a 
hierarchy may well be unenforceable where the specification was contrary to law or a 
fundamental procurement principle. 

Finally, it is worth noting that although the Order of Precedence clause was changed by 
the Rewrite, the Unifonn Contract Format was not. The reason for not changing the Uniform 
Contract Format is because the Model Contract Format is to be added to the DFARS as a test. 
Until that test is completed, it seems imprudent to have one half of the change in the Rewrite, but 
not the other half. Consequently, there is no apparent reason for raising the specifications to a 
higher priority for contract interpretation purposes over the special contract requirements. 

RECOMMENDATION 

Retain FAR 52.215-33, the present "Order of Precedence" clause so that the Schedule 
(Sections A-H) continues to have precedence over the specifications in Section J. By doing so, 
contracting officers can focus on what they wish to buy through the special contract requirements 
and the statements of work and contractors can av~id misinterpretations of priorities. Both 
parties can then avoid disputes. 

52.215 8 Order of Precedence UnifeRB Cemract ¥.eRBat. 

Order of Precedence--Uniform Contract Format (Date) 

Any inceasistency i-B this selicitatien er eeatfact shall ee feSeh;ed ey ghriag 
precedence in the felle'.viag erder: 
(a) The ScJ:ledale (excladiag the specifications); 
(e) Performaace reE}'tliremeBts (ineladi-Bg the speeificatie&S and special teRBs and 
eeaditieas aegetiatea fer the eeBtmct); 
(e) Other decWBeBtS, euhieits, ana attaebme&ts; 
(d) Coatract cla'HSes; 
(e) Represeatatioas &Bd ether in5tnietieBS. 
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FAR 52.215-33 ORDER OF PRECEDENCE (JAN 1986) 
Any inconsistency in this solicitation or contract shall be resolved by giving 
precedence in the following order: (a) the Schedule (excluding the 
specifications); (b) representations and other instructions; (c) contract 
clauses; (d) other documents, exhibits, and attachments; and (e) the. 
specifications. 
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ISSUE 
15.3 Unsolicited Proposals 

DISCUSSION 

There are two basic issues raised by the. Rewrite's coverage of unsolicited proposals. The 
first deals with early involvement of the contracting officer under 15.306-2 and the second deals 
with access to information contained in unsolicited proposals under 15.309(a). 

The contracting officer is mentioned, almost as an afterthought, only at the end of 
paragraph (b). However, it is imperative that the contracting officer be brought into the review 
process as soon as agency officials determine that a particular unsolicited proposal is worth a 
comprehensive evaluation. CODSIA members recommend making the contracting officer an 
integral part of the process at paragraph (a)~ when the.comprehensive evaluation is initiated. 

The text of the_ "Use and Disclosure of Data" legend to be placed on the title page of an 
unsolicited proposal has been changed. The current legend states that "The data in this proposal 
shall not be disclosed," while the proposed legend begins with the statement that "This proposal 
includes data that shall not be disclosed" (emphasis added). CODSIA members hope that this 
change was inadvertent and can be corrected, because the effect of the change will be to render 
some parts of an unsolicited proposal not subject to the protective legend. We do not think that 
this is a proper result, because even the fact that a fmn has submitted an unsolicited proposal 
could, in some cases, be of interest to a competitor. 

Both of these matters can be addressed with only a small change to the Rewrite. 

RECOMMENDATION 

15.306-2 Evaluation. 
(a) Comprehensive evaluations shall be coordinated by the agency contact 

point, who shall attach or imprint on each unsolicited proposal, circulated for 
evaluation, the legend required by 15.309(d). When performing a comprehensive 
evaluation of an unsolicited proposal, evaluators, one of whom shall include the 
contracting officer, shall consider the following factors, in addition to any others 
appropriate for the particular proposal: . 

15.309 Limited use of data. 
(a) An unsolicited proposal may include data that the offeror does not want 

disclosed to the public for any purpose or used by the Government except for 
evaluation purposes. If the offeror wishes to restrict the data, the title page must 
be marked with the following legend: 
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Use and Disclosure of Data 

This proposal iacludes data that The data in this proposal shall not be 
disclosed outside the Government and shall not be duplicated, used, or 
disclosed--in whole or in part--for any purpose other than to evaluate this 
proposal. However, if a contract is awarded to this offeror as a result of-or 
in connection with--the submission of these data, the Government shall 
have the right to duplicate, use, or disclose the data to the extent provided 
in the resulting contract. This restriction does not limit the Government's 
right to use information contained in these data if they are obtained from 
another source without restriction. The data subject to this restriction are 
contained in Sheets [insert numbers or other identification of sheets]. 
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ISSUE 
15.401 Definitions. 

DISCUSSION 

We have two comments for this definitional section. First, the three (not two) definitions 
should be moved to 15.001 so they can relate, and be interpreted as relating, to the entire Part 15, 
not just Subpart 15.4 on source selection. For example, the phrase "significant weaknesses and 
deficiencies" appears in 15.606(d)(1) on postaward debriefmgs. CODSIA members recommend 
that each of the definitions relate to the proposal.onll. 

The other comment is that the only distinction between a "deficiency" and a "weakness" 
appears to be proposal versus contract performance. As presently drafted, a proposal can be 
"deficient" but contain no "weaknesses." Conversely, the proposal could contain an unlimited 
number of"weaknesses" but not be "deficient" (unless there were so many "weaknesses" that 
they somehow totalled a "significant weakness" or two or three. Presumably the drafters of the 
Rewrite wanted to focus on contract performance as the discriminator in evaluating proposals. 
However, proposal evaluation and contract performance are completely separate events. If the 
proposal is not properly drafted or conceived, the evaluators cannot be certain that the company 
in question can perform that particular contract. Nevertheless, the Rewrite definitions appear to 
presume that contract performance is the consequence of who is the offeror rather than the 
consequence of the offeror's proposal. 

An additional reason for the CODSIA recommendation is because other parts of the 
Rewrite, notably 15.406(d)(3) on communications, are based on the evaluation process (not 
contract performance) and the nomenclature that is specific thereto; i.e., "communications" and 
"discussions." That is, during communications, only weaknesses need be disclosed, but during 
discussions, significant weaknesses and deficiencies must be disclosed. Since these terms are 
relevant only to the proposal evaluation process, CODSIA members believe that the definitions 
should encompass only that stage. 

RECOMMENDATION 

. We recommend that the defmitions be relocated to 15.001 and separated into three· 
.distinct definitions. In order to place the focus of the defmitions on the evaluation of the 
proposal rather than the speculation on contract performance, we suggest the new definitions in 
15.001 should read: 

"Deficiency," as used in this subpart, is a material the failure of a proposal to 
meet a material Government requirement er a eemeinatieB ef sigaifie&Bt 
viealmesses ia a J)re}:)esal tftat i:Bereases tfte risk eft:1Bsaeees$fid eeiHfaet 
perfoffflanee te an 1:Uiaeeeptaele le·.~el. 
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"Weakness," as used in this subpart, is a flaw in the proposal that iaereases the 
risk of l:lRSl:lccessful eontraet performaaee. · 

A "significant weakness,'' as used in this subpart, is a flaw, or a series of flaws, · 
in the proposal that appreciably iftdecreases the risk of unsuccessful eoet:raet 
performance likelihood of award unless addressed and resolved. 

( 
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ISSUE 
15.405 Proposal and cost or price evaluation 

.DISCUSSION 

The Rewrite section on proposal evaluation raises several important issues dealing with. 
the definition of "proposal," past performance information and disputes, cost realism, and 
preaward testing. 

Definition of "Proposal" 

First, throughout the rewrite, the use of terms like "initial information," "full proposals" 
and so forth appear. The Rewrite should carefully defme what is meant by a "proposal." In the 
view of CODSIA's members, in order for a proposal to constitute a binding offer, it must include 
basic terms such as price, quantity, schedule, technical details, past performance information, etc. 
Under this construct, the submission of "proposals" would be a prerequisite for an agency to 
utilize a procurement technique in which offerors are eliminated from the competitive range (as 

. opposed to being given advisory opinions as to their viability). 

Past Perfonnance Information 

Second, in its treatment of past performance, the proposed rewrite does not make clear 
that in evaluating an offeror's past performance, the agency must evaluate offerors' comments on 
ALL past performance information obtained, not just offerors' comments relative to information 
contained from sources identified by the offeror. Furthermore, CODSIA members continue to 
believe that ongoing disputes should not be considered in evaluating past performance. This is 
not to say that any contract that is the subject of a dispute should not be considered in the 
evaluation of past performance, but only those issues related to the dispute need be excluded. 

CODSIA members do not believe that a contractor will initiate disputes litigation and 
execute a Contract Disputes Act certification in order to exclude specific past performance 
information from the evaluation. Contractors always weigh the cost of litigation (management 
time, attorney fees, customer goodwill) prior to filing a claim. Consequently, CODSIA members 
recommend that past performance information related to matters that are the subject of a formal 

. or established disputes proceeding should be excluded from evaluation unless the affected offeror 
expressly requests otherwise. 

Cost Realism 

CODSIA members are also quite concerned that the government wishes to employ cost 
realism analyses on fixed price contracts. By the very nature of a fixed price contract, tlie 
contractor is assuming the risk of profitable performance. Whether the cost is "realistic" to the 
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government is irrelevant to the performance, or profitability, of the contract Consequently, we 
have recommended that the sentence in 15.40S(a)(l) be deleted. 

Preaward Testini 

·The subject of the proposed FAR 11.801, Preaward testing, is not descriptive of"agency 
needs," and is mispositioned under FAR Part 11 -- DESCRIBING AGENCY NEEDS. It is more 
pertinent to proposal evaluation and source selection. The fact that: "results of such tests or 
demonstration may be used to rate the proposal or otherwise evaluate the proposal" obviates any 
need to dispute that conclusion. 

While it may not be imperative that preaward testing or product demonstration, when 
required by the solicitation, be conducted in accordance with a formal test plan, it is imperative 
to ensure that all offerors are evaluated against the same standards. This can only be 
accomplished if there is a requirement to the effect that the testing is conducted pursuant to 
uniform or comparable measurement criteria and under comparable circwnstances and 
conditions. Anything less would be in contravention of the prescriptions set forth in Subpart 
15.4 Source Selection (more specifically, FAR 15.403(b)(3) and (4) and the requirement in FAR 
15.404(b)(2) to support meaningful comparison and discrimination between and among 
competing proposals). 

RECOMMENDATION 

Insert at 15.001 : 

Proposal is a binding offer that is submitted in response to a government 
solicitation .. 

In 15.405(a), add an additional subparagraph entitled "Preaward Testing,'' 
· reworded to read as follows: 

Where preaward testing or product demonstrati.on is required by the 
solicitation and the results of such testing or demonstration may be used to 
rate the proposal, to determine technical acceptability, or otherwise to 
evaluate the proposal, the solicitation shall prescribe the circumstances, 
conditions, and measurement criteria to be employed in the conduct of such 
testing or demonstration to ensure meaningful comparisons and 
discrimination between and among competing proposals. 

Insert at 15.405(a)(l) a few additional words related to proposal evaluation, delete 
the sentence on cost realism at 15.405(a)(1) and add a new second sentence at 
15.405(a)(2)(ii). 
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(a) Proposal evaluation is an assessment of the proposal and the offeror's ability to 
perform the prospective contract successfully. An agency shall evaluate 
competitive proposals and then assess their relative qualities solely on the factors 
and subfactors specified in the solicitation. Evaluations may be conducted using 
any rating method or combination of methods, including color or adjectival 
ratings, numerical weights, and ordinal rankings. The relative strengths, 
deficiencies, significant weaknesses, weaknesses, and risks shall be documented 
in the contract file. 

(1) Cost or price evaluation. Normally, competition establishes price 
reasonableness. Therefore, when contracting on a fmn-fixed-price or fixed-price 
with economic price adjustment basis, comparison of the proposed prices will · 
usually satisfy the requirement to perform a price analysis (but see 15.504-
1(d)(3)), and a cost analysis need not be performed. In limited situations, a cost 
analysi~ (see 15.503-1(c)(1)(i)(B)) may be appropriate to establish reasonableness 
of the otherwise successful offeror's price. When contracting on a cost-

. reimbursement basis, evaluations shall include a cost realism analysis to 
determine what the Government should realistically expect to pay for the 
proposed effort, the offeror's understanding of the work, and the offeror's ability 
to perform the contract. Cost realism analyses may also be used on fixed-price 
incentive contracts or, ia exeeptional eases, oa other eoHif'etitive fiMed Jlriee {:yf)e 
contFacts (see 15.5(;)4 l(d)(3)). The contracting officer shall document the cost or 
price evaluation. 

(2) Past performance evaluation. 

(i) ... 
(ii) The solicitation shall describe the approach for evaluating past performance, 
including evaluating offerors with no relevant performance history, and provide 
offe'rors an opportunity to identify past contracts (including Federal, State, and 
local government and private) for efforts similar to the ·Government requirement. 
The solicitation shall also authorize offerors to provide, and require the 
government to consider, information and corrective actions relative to any 
adverse past performance reports obtained by the government, whether 
those reports are related to the identified contracts or are obtained from 
other sources. However, unless requested to do so by the offeror, the 
contracting officer shall not consider information related to matters under 
contracts that are in dispute or litigation before a court, an agency board of 
contract appeals, or alternative dispute resolution forum when evaluatb:ig an 
offeror's past performance. ... 

(iii) The evaluation may take into account relevant past performance information 
regarding predecessor companies, key personnel who have relevant experience, or 
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subcontractors that will perform major or critical aspects of the requirement. Such 
information may be relevant to the instant acquisition. 

(iv) ••• 

(3) Technical evaluation. When tradeoffs ·are performed, the so\:H'ee seleetioa 
contract file records shall include-
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ISSUE 
i5.406 Communications with offerors. 

DISCUSSION 

There are several elements to the proposed section on communications with offerors. 

To begin with, proposal revisions resulting from communications are not clearly 
prohibited. The regulation retains the distinction between communications and discussions and 
the implications/consequences of each. However, the line between the two is not the bright line 
that it should be. Phase.II does D.Q1 include a clear prohibition against an offeror revising a 
proposal after/as a· result of communications with the government. However, the section on 
discussions does state clearly that discussions may result in proposal revisions. CODSIA 's 
position is that this distinction between communication and discussions is critical. The defmition 
of"communications," at 15.001, does not resolve the problem, because it encompasses all 
int~rchanges after receipt of proposals, includini discussions. Therefore, a reader could interpret 
the regulation to allow proposal revisions under 15.406(a). The fact that ·the defmition of 
"discussions" (also at 15.001) specifically mentions that the offeror may be allowed to revise its 
proposal is not sufficient. We suggest a new sentence at the end of. FAR 15.406(a)(l) that reads: 
"Whenever an award is to be made without conduct~g discussions (see 15.001), offerors shall 
not be allowed to revise their proposals." · 

Furthermore, the Rewrite proposal must clarify the distinction between communications 
and discussions The defmitions at 15.001 define "discussions" as a subset of"communications." 
The critical distinction between the two (i.e., that communications do not result in proposal 
revisions and are not sufficient to'\cure proposal deficiencies or material omissions) is buried in 
15.406(b)(2). This critical distinction, which applies to all communications, whether or not 
followed by discussions, should be raised to a more visible, and more universally applicable, part 
of the regulation. We suggest that a revised sentence be inserted and moved from 15.406(b)(2) 
to a location immediately after the title of section 15.406 and before "(a) Communications and 
award without discussions. " The revised sentence would read: 

Communications shall not be used to cure proposal deficiencies or material 
omissions, materially alter the technical or cost elements of the proposal, 
and/or otherwise revise the proposal. 

Several other minor changes, which appear below in the Recommendation, would place the 
proper emphasis on the new regulations. 

The next major issue is the proposed new standard for inclusion in the competitive range 
as "proposals most highly rated." This standard is one which is considerably higher than that in 
use currently (see FAR 15.609(a) which states: " ... shall include all proposals that have a 
reasonable chance of being selected for award."). Yet, the proposed standard is more permissive 
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than the standard included in the final Rewrite, i.e., "proposals having the greatest likelihood of 
award." However, CODSIA members are not certain that this interpretation is correct, becalise 
the regulation does not define or explain the standard. CODSIA agrees to the use ·of the new 
standard ("most highly rated") proposed, primarily because selection is based on actual ratings of 
evaluated proposals. However, there needs to be some clarification and definition in the Rewrite 
about what that really means. CODSIA recommends the following: 

Agencies shall evaluate all proposals in accordance with 15.405(a), and, if 
discussions are to be conducted, es~blish the competitive range. Based on the 
ratings of each proposal against all evaluation criteria, the contracting ·officer shall 
establish a competitive range comprised of those proposals most highly rated in 
accordance with such evaluation criteria, unless the range is further reduced for 
purposes of efficiency pursuant to paragraph ( c )(2) of this section. 

The Rewrite proposal still allows the contracting officer, after establishing what the 
competitive range would be if it included all proposals most highly rated, to further reduce the 
competitive range "for purposes of efficiency." FAR 15.406(c)(2) authorizes the co11tracting 
officer to base this determination on whether the number of most highly rated proposals "exceeds 
the number at which an efficient competition can be conducted." Efficiency, in Phase II, is 
determined at a later point in the acquisition (after proposals are received and fully evaluated), 
and CODSIA members appreciate this recognition of the need for a complete evaluation prior to 
elimination of offerors. · 

However, we believe that the drafters are still missing the point that Congress intended 
when it modified the statute to include "efficiency." The statute (10 U.S.C. 2305(b)(4)(B)) 
clearly allows the contracting officer to "limit the number of proposals in the competitive range, 
in accordance with the criteria specified in the solicitation, to the greatest number that will permit 
an efficient competition among the offerors rated most highly in accordance with such criteria." 
That is, the .statute clearly identifies "efficiency" as an influence on the process while the 
proposed Rewrite uses "efficiency" as a discriminator in the acquisition process. In other words, 
the Rewrite does not limit the interpretation of efficiency, as does the. statute. CODSIA members 
do not believe that the Rewrite correctly implements the concept of "efficient competition" that 
the Congress envisioned when it included section 4101 in P.L. 104-106 (the Clinger-Cohen Act). 

While we understand that efficiency now plays a part in establishing the competitive 
range, we believe that it is a specific, limited aspect of efficiency, as delineated in the statute, 
rather than the discriminatory efficiency that the Rewrite includes. The regulation does not 
provide any mdication of how, or on what basis, the contracting officer will determine efficiency; 
neither does it connect "efficien~y" with the solicitation's evaluation factors. Unchanged, this 
would allow the government to base its decision on the number of propoSal evaluators who were 
available at a given time. The availability of government resources should not be the basis on . 
which qualified offerors are excluded from further consideration. 
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At 15 .406( c )(2), first sentence: Delete the phrase "determine that the number of most 
highly rated proposals that might othetwise be included in the competitive range exceeds the 
number at which an effiCient competition can be conduct~" and insert the following: 

After evaluating all proposals in accordance with 15.405(a) and 15.406(c)(1), the 
contracting officer may determine that the llHmber of most highly rated proposals 
that might othervrise be included ia the eompetiti1re range e*eeeds the al:liBber at 
v;hieh an efficient competitioa can be coadueted limit the number of proposals 
in the competitive range, in accordance with the criteria specified· in the 
solicitation, to the greatest number that will permit an efficient competition 
among the offerors rated most highly in accordance with such criteria. · 

In summary, if a new form of contact between offerors and the government is to be 
introduced, it is crucial that what is and what is not permissible be clear. The revised proposal · 
does a reasonably good job of establishing those lines, but more clarity is still needed. 

One feature of the Rewrite which CODSIA members continue to strenuously object to is · 
the government's ability to conduct an auction under 15.406(e). Contrary to what the-Rewrite 
drafters apparently believe, industry does not engage in auctioning when purchasing its supplies 
and services. The principal reason that companies do not engage in auction techniques is 
because of the poor reputation that company will attain if it is perceived as an untrustworthy 
recipient of confidential business information (i.e., price and delivery information). As stated in 
our January 1997 comments, "CODSIA members believe that auction techniques are always 
inappropriate and we adopt the language of FAR 15.610(e)." 

While the revised proposal goes a long way toward clarifying the importance of two-way 
dialogue on past performance issues, additional language is vital if full confidence is to be vested 
in the past performance process. For example, the rewrite does not require that, when award is to 
be made without discussion, offerors be given an opportunity to address adverse past 
performance reports on which they have not had an opportunity to comment before. As well, 
CODSIA members believe that the identity and/or location of a contract must be disclosed at the 
request of an offeror. CODSIA members believe such comments are integral to the process and. 
must be required, at least where offerors who might otherwise be competitive for the award are 
concerned. 

RECOMMENDAIION 

15.406 Communications with offerors. Communications shall not be used to 
cure proposal deficiencies, significant weaknesses or material omissions, 
materially alter the technical or cost elements of the proposal, and/or 
otherwise revise the proposal. 
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(a) Communications and award without discussions. (1) If award will be 
made without conducting discussions, communications with offerors may be used 
to resolve minor or clerical errors or to clarify certain aspects of proposals (e.g., 
the relevancy of an offeror's past perfonnance infonnation and adverse past 
performance infonnation on which the offeror has not previously had an 
opportunity to comment). Such communications shall be conducted with any 
offeror that is the subject of an adverse past performance report from any 
source on which the offeror has not previously had the opportunity to 
comment, if that offeror would, if not for such report, be considered for 
award or inclusion in the competitive range. Whenever an award is to be 
made in a competitive procurement without conducting discussions (see 
15.001), offerors shall not be allowed to revise their propo~als • 

••• 
(c) Competitive range. (1) Agencies shall evaluate all proposals in accordance 
with 15.405(a}, and, if discussions are to be conducted, establish the competitive 
range. Based on the ratings of each proposal against all evaluation criteria, the 
con~racting officer shall establish a competitive range comprised of those 
proposals most highly rated in accorda~ce with such evaluation criteria, unless 
the range is further reduced for purposes of efficiency pursuant to paragraph (c)(2) 
of this section. 

(2) After evaluating all proposals in accordance with 15.405(a) and 
15 .406( c)( 1 ), the contracting officer may deten:niile that the Bliftl-ber of m·ost 
highly rated prOf'OSals that migfit othervtise he iaeluded in the eoffij)etitive FB:Bge 

exceeds the Bl:Uliaer at vlftieh a:a effieieflt eomf'etitioa eaa he eoBdlieted limit tbe 
number of proposals in the competitive range, in accordance with the criteria 
specified in the solicitation, to the greatest number that will permit an 
effident competition among the offerors rated most highly in accordance 
·with such criteria. Provided the solicitation notifies offerors that the competitive 
range can be limited for purposes of efficiency (see the provision at 52.215-1(f)), 
the contracting officer may limit the number of proposals in the competitive range 
to the greatest number that will permit an efficient competition among the most 
highly rated proposals (10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)). 

(d) Cemnnmieatioas Discussions with offerors after establishment of tbe 
competitive range. (1) Slieh eoH11R-WHeatioll5 m:e d Discussions, tailored to each 
offeror's proposal, ae6 shall be conducted by the contracting officer with each 
offeror within the competitive range. · 

(3) The contracting officer shall, subject to paragraph (e) of this section -
and 15.407(a}, indicate to, or discuss with, each offeror still being considered for 
award, significant weaknesses, deficiencies, and other aspects of its proposal -
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(such as, cost, price, performance, and terms and conditions) that could, in the 
opinion of the contracting officer, be altered to enhance materia-lly the proposal's 
potential for award. The scope and extent of discussion are a matter of contracting 
officer judgment. In discussing other aspects of the proposal, the Go'lemmeat 
may, in situatioas '+Yhere the solicitatioa stated that eYaluation credit vrould ee 
giYen for teclL~cal solutions exceeding any mandatory minimums, negotiate ·:;idi 
offerors for increased perfonnance beyoad any mandatory minimWBs, and· die 
GoYernmeflt may suggest to offerors that have exceeded any mandatory 
minimums, that. their proposals ·.vould be more competitive if the eKcesses '•\'ere 
remoYed and the offered price decreased. When discussing other aspects of the 
proposal in situations where the solicitation stated that evaluation credit 
would be given for technical solutions exceeding any mandatory minimums, 
the Government may negotiate with offerors about increased performance 
beyond any mandatory minimums. Where the solicitation did not so state, 
then during discussions the Government may suggest to offerors that have · 
exceeded any mandatory minimums that their proposals would be more 
competitive if the excesses were removed and the offered price decreased. 

(e) Limits on communications. Government personnel involved in the 
acquisition shall not engage in conduct that-

(1) Favors one offeror over another; 
(2) Reveals an offeror's·technical solution, including unique technology, 

innovative and unique uses of commercial items, or any information that would 
compromise an offeror's intellectual property to another offeror; 

(3) Reveals an offeror's price without that offeror's permission. Ho\Ye'ler, 
the eofltracting officer m~· iflform an offeror that its price is ceasidered by die 
Go,ternmeflt to be teo high, or too lo'+'~, and reveal the results of the analysis 
Sllj)portisg that conel1:1sioa. It is also permissible, at the Government's discretion, 
to indicate to all offerors the cost or price that the Government's price analysis, 
market research, and other reviews have identified as reasonable ( 41 U .S.C. 
423(h)(l )(2)); 

( 4) Reveals the names of individuals providing reference information 
about an offeror's past performance, although the identity and location of the 
contract or subcontract that is the subject of the reference shall be disclosed 
at the request of the offeror; 

(S) Constitutes an auction technique such as -
(i) indicating to an offeror a cost or price that it must meet to obtain further 
consideration; or 
(ii) advising an offeror of its price standing relative to another offeror; or 
(iii) otherwise furnishing information about other offeror's prices; or 

(6) Knowingly furnishes source selection information in violation of3.104 
and 41 U.S.C. 423(h)(l)(2). 
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I'SSUE 
15.407 Proposal revisions. 

DISCUSSION 

The regulation allows an offeror "an opportunity to submit a proposal revision" (FAR 
15.406(a)),. presumably at any time during discussions, and subsequently gives each offeror still 
in the competitive range "an opportunity to submit a final proposal revision" (FAR 15.407(b )) . 
. This section contemplates maintaining the old system under which offerors could be called upon 
to submit multiple revisions to their proposals. It encourages auctioning and can easily result in 
multiple "best and final offers." There is no incentive in the proposed· system for streamlining or 
for an offeror to present its best offer in the initial proposal. The needed streamlining and cost 
savings in time and paperwork ~at initially prompted the FAR Part 15 Rewrite will not 
materialize unless offerors are encouraged to present their best offer initially and multiple 
proposal revisions are made the exception rather than the rule .. 

RECOMMENDATION 

(a) If, after discussions have begun, an offeror in the competitive range is 
no longer considered to be among the most highly rated offerors being considered 
for award, that offeror may be eliminated from the competitive range whether or· 
not all material aspects of the proposal have been discussed, or the offeror has 
been afforded an opportunity to submit a proposal revision (see 15.406(d)). If an 
offeror's proposal is eliminated or otherwise removed from the competitive range, 
no further revisions to that offeror's proposal shall be accepted or considered. 

(b) The eontraeting offieer ma-y request proposal revisions that elarify and 
doel:lment l:lnderstandings reaehed dl:lring aegotiatio115. At the conclusion of 
discussions, the contracting officer shall give each offeror still in the 
competitive range shall be gives an opportunity to· submit a proposal revision that 
clarifies and documents understandings reached during negotiation. The 
contracting officer is required to establish a common cutoff date for receipt of 
final-proposal revisions. Requests for fiftal-proposal revisions shall advise 
offerors that the fiaal proposal such revisions shall be in writing and that the 
government intends to make award without ebtainiag further discussions 
re¥isieBS. 

-37-
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ISSUE 
15.408 Source selection. 

DISCUSSION 
Proposed FAR 15.408 allows the source selection authority's decision to be based on 

."business judgments and tradeoffs" as well as a comparative assessment of proposals against 
source selection criteria in the solicitation. This is the equivalent of throwing in another source 
selection factor after the fact, without allowing offerors an opportunity to bas.e their proposals on 
it CODSIA members consider this to be patently unfair and a violation of the statute. 

The FAR, at 1.602-2, states that "contracting office~s should be allowed wide latitude to 
exercise business judgment," but that exhortation is directed toward such generic subjects as 
"(e)nsur(ing) that contractors receive impartial, fair, and equitable treatment." Further, the 
source selection authority is seldom a contracting officer, so the business judgment stricture is 
-not directed at the SSA. 

The law is clear and unequivocal: It requires that the contract award be made "to the 
responsible source whose proposal is most advantageous to the United States, considering only 
cost or price and the other factors included in the solicitation" (10 U.S.C. 2305(b)(4)(C)). It is, 
therefore, beyond the scope of the statute for the source selection authority, or anyone, for that 
matter, to base the source selection decision on anything beyond the source selection factors and 
relative weights that are specified in the solicitation. These references to "business judgments 
and tradeoffs" should be deleted. 

Further, with respect to the quantification oftradeoffs, FAR 15.408 refers to "a 
comparative assessment of proposals against all source selection criteria in the solicitation." 
Later, it states that "documentation need not provide quantification of the tradeoffs that led to the 
decision." If"tradeoffs" here refers to something other than a best-value evaluation based on the_ 
factors and ~ubfactors specified in the solicitation, then the reference should be deleted in its 
entirety. However, if the term "tradeoffs" is intended to refer to the best-value evaluation 
process, then the documentation must include something more than the rationale for such 
· tradeoffs; only an explanation of the quantifiable, logical, and documentable tradeoffs that were 
made in accordance with the solicitation can justify the source selection decision. 

RECOMMENDATION 
15.408 Source selection. 

The source selection authority's (SSA) decision shall be based on a comparative 
assessment of proposals against all source selection criteria in the solicitation. 
While the SSA may use reports and analyses prepared by others, the source 
selection decision shall represent the SSA's independent judgment. The source 
selection decision shall be documented, and the documentation shall include the 
ratieaale f.er any hasiaess jaElgmems ana tfaaeeffs, iaeh:1diag benefits associated 
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with additional costs. }...lthm:Jgh Tthe rationale for the selection decision must be 
documented, and that documentation need not must provide quantification of the 
tradeoffs that led to the decision. 
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ISSUE 
15.605 Preaward debriefing of offerors. 

DISCUSSION 

In earlier comments on the initial rewrite proposal, CODSIA members had strongly urged 
that preaward debriefmgs be mandatory for offerors excluded from a competition prior to award. 
Whenever an offeror is excluded from a competition, a timely debriefing is v~tally important to 
enable that offeror to understand the deficiencies and weaknesses in its proposal so it can 
overcome those problems on concurrent or subsequent procurements. In some cases, the lag time 
between exclusion from a competition and the conduct of a postaward debriefmg can be very 
significant. 

The proposed Rewrite comes close to achieving that goal, but still allows the government 
to avoid providing a preaward debriefmg "if, for compelling reasons, it is not in the best interests 
of the Government. ... " While it is conceivable that such reasons might exist, the proposed rule 
provides no guidance to contracting officers on what types of circumstances oould legitimately 
be deemed "compelling." CODSIA members continue to believe that a preaward debriefmg 
should be mandatory. At a minimum, the rule should articulate appropriate examples of 
"compelling reasons" so that the intent of the rule is clear and followed. Furthermore, if this 
exclusion is to remain, the rule should make explicitly clear that, for purposes of a potential 
protest, the date the offeror knew or should have known the basis for a protest shall be the date of 
the actual debriefmg, if a preaward debriefmg was requested by the offeror and refused by the 
government. 

In addition, it is industry's view that adverse past performance reports on which the 
offeror has not previously commented or been made aware MUST be among the mandatozy 
elements of any debriefing. 

RECOMMENDATION 

At 15.605(b), add clarifying language delineating examples of"compelling reasons." 

(a)(l) The offeror may request a preaward debriefirig by submitting a 
written request for debriefmg to the contracting officer within ; three days after 
receipt of the notice of exclusion from the competition. 

(2) At the offeror's request, this debriefing may be delayed until after 
award. If delayed until after award, the debriefing shall include all information 
normally provided in a postaward debriefing (see 15.606(d)). However, if an 
offeror requests a delayed debriefing under this section, the date the offeror knew 
or should have known the basis of a protest for the purposes of 4 CFR 21.2(a)(2) 
shall be the date the offeror received notice of i~ exclusion from the competition. 
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(3) If the offeror does not submit a timely request, the offeror need not be 
given either a preaward or a postaward debriefing. Offerors are entitled to no 
more than one debriefing for each proposal. 

(b) The contracting officer shall make every effort to debrief the 
unsuccessful offeror as soon as practicable, but may refuse the request for a 
preaward debriefing if,. only for compelling reasons, it is not in the best in-teresa 
of the Go';ernmeat to eoaduet a debriefmg at that time. Compelling reasons 
exist, for example, when the acquisition involves classified information for 
\\'eapons systems or the acquisition is being conducted during .a declared 
national emergency. The identification of specific compelling reasons and 
rationale for delaying the debriefmg shall be documented in the contract file. If 
the contracting officer delays the debriefmg, it shall be provided no later than the 
time postaward debriefings are provided under 15.606. In that event, the 
contracting officer shall include the information at 15.606(d) in the debriefing. In 
the event a request for a preaward debriefing is refused by the government, 
the date the offeror knew or should have known the basis for a protest shall 
be the date on which the requested debriefing is actually conducted. 

( 4) An evaluation of past performance information obtained by the 
government and which was used in source selection evaluation. 
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ISSUE 
15.606 Postaward debriefing of offerors. 

DISCUSSION 

The only changes recommended to this section by CODSIA members are technical in 
nature~ The disclosure of adverse past performance information, particularly such information on 
which the offeror has not had the opportunity to comment previously, must be a mandatory 
element of a debriefmg. 

RECOMMENDATION 

(b) Debriefmgs of successful and unsuecessful offerors may be done 
orally, in writing, or by any other method mutually acceptable to the contracting 
officer and the offeror. 

(d) At a minimum, the debriefing information shall inclu4e--

5) For acquisitions of commercial end items, the make and model of the 
item to be delivered by the successful offeror; aa6 

( 6) Reasonable responses to relevant questions about whether source 
selection procedures contained in the solicitation, applicable regulations, and 
other applicable authorities were followed; and 

(7) An evaluation of past performance information obtained by the 
government and which was used in source selection evaluation. 
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ISSUE 
52.212-1 Instructions to Offerors --Commercial Items 

DISCUSSION 

See Discussion in 15 .208( c). 
RECOMMENDATION 

52.212-1 Instructions to Offerors--Commercial Items . 

••••• 
(f) Late offers. Offers or modifications of offers received at the address specified 
for the receipt of offers after the exact time specified for receipt of offers are 
·'late." Late proposals, modifications, and final revisions may be accepted by the 

· Contracting Officer provided-
(1) The Coatz:aeting Offieer eKteads the d1:1e date for aU offerors; er 
(~)(1) The Contracting Officer determines in writing on the basis of a 

review of the circumstances that the lateness was caused by actions, or inactions, 
of the Government; or 

(;) (2) In the judgment of the Contracting Officer, the offeror 
demonstrates by submission of factual information that the circumstances causing 
the late submission were beyond the immediate control of the offeror . 
• • • • • 
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ISSUE 
52.215-3 Request for Information or Solicitation for Planning PUiiPoses. 

DISCUSSION 

. See Discussion in 15.001. 

RECOMMENDATION 

As prescribed in 15.209(c}, insert the following provision: 

Request for Information or Solicitation for Planning Purposes (Date) 

(a) The Government does not intend to award a contract on the basis of 
this solicitation or to otherwise pay for the information solicited except as 
provided in subsection 31.205-18, Bid and proposal costs, of the Federal 
Acquisition Regulation. 

(b) Although "proposal" and "offeror" are used in this Request for 
Information, your response will be treated as information otily. It shall not be used 
as a proposal as defined in 15.001. 

(c) This solicitation is issued for the purpose of: [state p11rpose]. 

(End of provision) 
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ISSUE 
52.215-8 Order of Precedence--Uniform Contract Format. 

DISCUSSION 

See Discussion in 15.209(h). 
RECOMMENDATION 

f,s prescribed ia 15 .209(h), iasert the· follo·nmg clause: 

Order of Precedence Uniform Ceatract Fermat (Dat~ 

ABy inconsistency in this solicitation Of contract shatl ee resel:veel ey 
giving precedence in the follevling order: (a) The Schedule (e*eluding tfte 
specifications). 

(h) Performance reql'lirements (inell:ldmg the specifications and speeiaJ 
tenns and conditions negotiated for the contfaet). 

(c) Other docwnents, emieits, aad attaehmeats. 
(d) Contract el&liSes. 
(e) Representatieas and ether i115truetieas. 

(End of clause) 

See Recommendation in 15.209(h). 

-45-
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MISCELLANEOUS CLARIFICATIONS AND CORRECTIONS 
TO 

PROPOS~D FAR PART IS DATED MAY 14, 1997 

The material which follows consists ofvarious clarifications of a minor nature and 
multiple corrections (typographical, some edits) to enhance the proposed rule. The 
material has been segregated into Group A and Group B. 

GROUP A 

Part 1. Change ·the title of Part 1 froni "Federal Acquisitions Regulations System" to 
"Federal Acquisition Regulation System"~ 

15.000. The rewrite cites " ... competitive and noncompetitive negotiated acquisitions" 
(emphasis added). The term "other than competitive" is preferred to the term 
"noncompetitive", since, for instance, an offer can be noncompetitive (higher price, etc.) 
in a competitive acquisition. 

In addition, the statement is made in 15.000 that ''Negotiated procedures may 
include bargaining". This implies that the procedures have been the subject of a 
negotiation. Reconunend that the sentence be reworded to state: "Negotiation procedures 
may include bargaining". 

15.002(a). In the frrst sentence, hyphenate sole-source. Hyphenation s~ems to be 
inconsistent throughout the rewrite (e.g. lowest priced proposal, but higher-priced 
proposal). Recommend a thorough recheck. 

/ 

15.101-l(a). Suggest rewording this paragraph as follows for clarity: 

"(a) This process is appropriate when it may be in the best interest of the Government to 
consider award to [other than the lowest priced offeror.] an offeror other than the offeror 
that submitted the lowest-priced offor." 

15.203(a), (e). Need to standardize on either "at a minimum" or "as a minimum". 

15.203( d). Insert a comma between the words "proposals" and "modifications" so that 
the sentence reads " ... authorize receipt of proposals, modifications or revisions by 
facsimile." 

15.204(c). Recommend this sentence be modified to read: "Contracts for supplies or 
. . '' services .... 



15.204-2(a)(3)(viii). Recommend that the list of respondent information to be provided 
include also the respondent's e-mail address. 

2 

15.206(b ). Subparagraph (b) allows the contracting officer to use oral notices when time 
is of the essence, with subsequent formalizing of the notice with an amendment. 
Recommend that electronic methods be utilized, and that subparagraph (b) include 
electronic methods in addition to (or in lieu of) oral notices. Speed and effigency are 
maintained, since electronic notices can be sent to all offerors at virtually the same time. 
In addition, the formal amendment to the solicitation could be accomplished 
electronically. 

15.206(g). In subparagraph (g) change the references at the end of the subparagraph from 
15.208(b) and15.407(d), to 15.207(b) and 15.406(e), respectively. 

15.304(a)(3). In subparagraph (a)(3), delete the colon after "agency" so that the text 
reads" ... such as any agency upcoming solicitations; •.. ". · 

15.306-2(a)(5). In subparagraph (a)(5), change "is" to "are" so that the text reads" ... 
team leader, or key personnel who are critical in achieving ... ". 

15.309(1)(3). In subparagraph (f)(3), the words to be deleted are not contained in the text 
of the legend referred to in subparagraph (d). 

.t 

15.309(h)(3). Subparagraph (h)(3) incorrectly cites FAR 3.104-9 regarding the 
Procurement Integrity certifications to be obtained, et cetera. The proper citatiqn should 
be either (or both) 3.104-4 "Statutory and related prohibitions, restrictions, and 
requirements" or 3.104-5 "Disclosure, protection, and marking of contractor bid or 
proposal inform~tion and source selection information". 

15.403(b )(6). Insert a period in lieu of a comma at the end of (6). 

15.404( d)(3)(iii). This p~agraph states that past performance need not be evaluated if 
not appropriate to do so, and cites OFPP Letter 92-5 as the authority. Recommend that, 
rather than citing the OFPP Policy Letter which is subject to change, the 
requirement/reliefbe added to the FAR, making the FAR self-sufficient. If the citation of 
the OFPP Letter was meant as a potential source for the type of contracting officer 
docwilentation required, it could be cited as illustrative only. 

15.407(b). In order to avoid any misunderstandings about the receipt and contracting 
officer handling of final proposal revisions which may be late to the established common · 
cut-off date, it is recommended that this paragraph (b) be amended by adding the 
following sentence at the end of the paragraph: "The requirements of 15.208 .cOncerning 
timely submission of offers and the rules for consideration of late offers apply." 



. -------. 

~ \ . 

15.606(a)(4)(ii). In subparagraph (a)(4)(ii) change the reference from "15.605(a)(ii)" to 
"15.605(a)(2)." 

3 

15.609{8). Rewrite 53.215-1(c) prescribes use ofthe SF 33 in conjunction ~th awardof 
negotiated contracts, along with OF 307 and SF 26. However, 15.609(a) and (b) only 
cover the use of OF 307 and SF 26 to award negotiated contracts. It appears that 
reference to the SF 33 may have been unintentionally omitted in 15.609(a). 

52.215-7. The provision regarding Annual Representations and Certifications
Negotiation retains obsolete language. The language in the current clause at 52.215-35 
should be used in lieu of the language in rewrite clause 52.215-7. The proposed rewrite 
version of the clause does not reflect changes to the current FAR clause which deleted the 
requirement to certify to the existence of the annual representations and certifications. 

Part 53. Delete the prescription for use of the SF 1411 and SF 1448 .from Part 53 of the 
rewrite (current FAR 53.215-2). 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART lS.S REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 

SUBPART lS.S- CONTRACT PRICING 

lS.SOO Scope of subpart. 

This subpart prescribes the cost· and price negotiation policies and procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed 
bidding. 

lS.SOl Definitions. 

Cost or pricing data (10 U.S.C. 2306a(h)(1) and 41 U.S.C. 254(d)) means all facts that, as of the date of price 
agreement or, if applicable, aa earlier another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 

CODSIA ANALYSIS 
. CODSIA does not believe the proposed change to "an earlier date" is consistent 

with the amendinents made to Truth in Negotiations Act (TINA) under sections 
1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." The proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 15.5 and related 
solicitation provisions and contract clauses. 

Cost or pricing data are da~ requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs or projections, they do include the data forming the basis for that judgment. Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
contribute to the soundness of estimates of future costs and to the validity of determinations of costs already 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in 
production methods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information on management decisions that could have a 
significant bearing on costs. Cast ar prieiBg data ma~· iBelade parametrie estimates af elemems af east ar prise, fram 
8flflFafJriate validated ealihrated parametrie madels. 

·~ 

CODSIA ANALYSIS 
CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique will vary from actual 
results, and the variances are traceable to imperfect assumptions and cause and 
effeCt relationships. It is unreasonable to view such imperfections as a basis for 
defective pricing allegations. These estimates are necessarily judgmental; they 
are neither factual nor verifiable. Therefore, they are not cost or pricing data. 
As a minimum, this change should be not be part of the Part 15 rewrite project 
and should, instead, be considered within the broader context of parametric 
est~ating policies and procedures. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART IS.S REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 

Cast realism meaRs aR assessmea; efv,rhedier er aet the eests in an efferer's prepesal aJ=e realistie fer the werl\ te lle 
perfermea; refleet a elear uRaersttmai:Rg efthe ref.luiremeRts; aaa aJ=e eeRsisteRt ·.vith the vaJ=ieas elemeat:s efthe 
efferer's teelmieal prepesal. 

CODSIA ANALYSIS 
Defmition duplicates coverage at FAR 15.504-l(d). Defmition should be deleted 
for same reasons defmitions of"commercial item," "cost analysis," field pricing 
support," "price analysis," and "technical analysis" were deleted. 

Discount means a price reduction regularly applied In the normal course of business In accordance with 11 

commercial company's established written policies or customary practices. Examples Include purchase volume 
discounts, reseller discounts, origi11al equipment manufacturer discounts, national account discounts, 
educational ilzstitution discounts, state and local government discounts, etc. Price discounts do not Include 
concessio11s, such as trade-ins; nonmonetary Incentives (e.g., extended warranties, free supplies or services); 
discounts co11ti11gent upon otl1er events (e.g., coupons); and temporary promotional discounts (e.g., Inventory 
clearance sales, special marketing Incentives). 

CODSIA ANALYSIS 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable defmition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR 52.215-41 and FAR 52.215-42. This is a high-risk concern to industry 
because the FAR's ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 

Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contra~t, contract end item, or task. These projections ~ay include rates for such things as labor, indirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by .the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor will not agree to a forward pricing rate agreement 

Infonnation other than cost or pricing data means any type of information that is not required to be certified in · 
accordance with 15.506-2 and is necessa.I)' to determine price reasonableness or assess cost realism. For example, 
such information may include pricing, sales, or cost information, and includes cost or pricing data for which 
certification ts determined inapplicable after submission. 

I . COI!SIA ANALYSIS 
See CODSIA comment at FAR 15.503-3. I 

Price, as used in this subpart, means cost plus any fee or profit applicable to the contract type. 

Subcontract, as used in this subpart, also includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of a contractor or a subcontractor. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

15.502 Pricing policy. 

Contracting officers s~all -

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shail not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the 
following order of preference in determining the type of information required: 

(I) No additional infonnation from the offeror, if the price is based on adequate price competition, except as 
provided by 15.503~3(b). · 

(2) Infonnation other than cost or pricing data: 

(i) Infonnation related to prices (e.g., established catalog or market prices}, relying fU"St on information available 
within the Government; second, on information obtained from sources other than the offeror; and, if necessary, on 
information obtained from the offeror. When obtaining information from the offeror is necessary, unless an 
exception under 15.503-l(b) (1) or (2) applies, such information submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for eYah:~ati:Hg determining the reasonableness of the price. 

See CODSIA comment at FAR 15.503-3. 
I CODSIA ANALYSIS 

(ii) Cost infonnation, that does not meet the defmition of cost or pricing data at 15 .SO 1. 

(3) Cost or pricing data. The. contracting officer should use every means available to ascertain whether a fair and 
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not require 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time, and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not -

(1) Use proposed price reductions under other contracts as an evaluation factor; or 

(2) Consider losses or profits realized or anticipated under other contracts. 

{c) Not include in a contract price any amount for a specified contingency to the extent that the contract_ provides for 
a price adjustment based upon the occurrence of that contingency. 
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(d) When acquiring a commercial Item, the contracting officer shall seek a price that is fair and reasonable based 
011 prices at which same or similar Items have been sold in the commercial market with appropriate co11sideration 
given to differences in terms, co11ditio~s, and circumstances. The co11tracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial item was sold .or will be sold to the general 
public. Solicitation notices and contract clauses whic/1 impose most favored customer pricing are prohibited. 

CODSIA ANALYSIS 
CODSIA continues to recommend strongly that the DAR Council and CAA 
Council adopt a rule which makes it clear that the contracting officer should not 
seek or othetwise require commercial companies to offer or accept most favored 
customer pricing tenns. However, an offeror may volunteer to provide most 
favored customer pricing. The Government's pricing goal should be "fair and 
reasonable," as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet, has not been adequately dealt 
with by the Government. 

15.503 Obtaining cost or pricing data (10 U.S.C 2306a and 41 U.S.C 254b). 

15.503-1 Prohibition on obtaining cost or pricing data (10 u.s.c. 230fia a&d 41 u.s.c. 2§4~) •. 

(a) Cost or pricing data should not be obtained for c.ontract actions below the pertinent threshold at 15.503-
4(a)(l). However, the head of the contracting activity, without power of delegation, may authorize the contracting 
officer to obtain cost or pricing data below the pertinent threshold upon making a written finding that cost or 
pricing data are necessary to determine whether the price is fair and reasonable and the facts supporting that 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(a)(2) to the list of 
prohibitions under 15.503-1 in order to make it clear that obtaining cost or 
pricing data below the TINA threshold is prohibited, unless the HCA makes a 
written detennination that such data is necessary. 

(b) Exceptions to cost or pricing data requirements. The contracting officer shall not require submission of cost or 
pricing data to support any contract action (eeRB=asls, sul:lseBtfasls, er medifisatieas) (but may require information 
other than cost or pricing data to support a detennination of price reasonableness or assess cost realism)-

CODSIA ANALYSIS 
"Contract action" has already been defmed at FAR 2.101. 

See CODSIA comment at FAR 15.503-3. 

(1) When the contracting officer detennines that prices agreed upon are based on adequate price competition (see 
standards at paragraph (cX1) of this subsection); 

(2) When the contracting officer detennines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of this subsection); 
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(3) \Vhen a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection); 

(4) \Vhen a waiver has been granted (see standards at paragraph (c)(4) of this subsection); or 

(5) \Vhen modifying a contract or subcontract for commercial items (see standards at paragraph (c)(3) of this 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements- (1) Adequate price competition. A price is 
based on adequate price competition if· · 

(i) Two or more responsible offerors, competing independently, submit priced offers iB respease responsive to the 
Government's expressed requirement and if· 

CODSIA ANALYSIS 
CODSIA is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generally understood that an offeror's 
proposal must be capable of being accepted by the Government Merely 
responding to the solicitation has not been sufficient 

(A) A\\'arel ~·ill ee maele te the efferer whese prepesal repz:eseaa; the hest vaiYe \Yhere Price is a substantial factor in 
seYree seleetieH the award decision; and 

CODSIA ANALYSIS 
CODSIA recommends that the DAR Council and CAA Council adopt the 
Comptroller General's long-standing position that price must be a substantial 
factor in the award decision. 

(B) There is no fmding that the price of the otherwise successful offeror is unreasonable. Any fmding that the price 
is unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer; 

(ii) There was a reasonable expectation, based on market research or other assessment, that"tWo or more responsible 
offerors, competing independently, would submit priced offers iB respease responsive to the solicitation's expressed 
requirement, even though only one offer is received from a responsible offeror and if-

(A) Based on the offer received, the contracting officer can reasonably conclude that th~ offer was submitted with 
the expectation of competition, e.g., circumstances indicate that • 

{I) The offeror believed that at least one other ·offeror was capable of submitting a meankigful responsive offer; and 

(2) The offeror had no reason to believe that other potential offerors did not intend to submit an offer; and 

(B) the detennination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer; or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or tenns and conditions under contracts that resulted from adequate price competition. 

(2) Prices set by law or reg\llation. Pronouncements in the fonn of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Commercial items. Any acquisition for em item that meets-the a commercial item defmition in 2.101, er any 
modifieatioa, as defined in paragraph (s) (1) or (2) of that defmitioa, that daes aot shaage the item frem a 
eommereial item to a aoaeommereial item, is exempt from the requirement for cost or pricing data. Also exempt are 
modifications to contracts for commercial items, exempted un4er this section, as long as the modification does not 
change the contract to an acquisition of a noncommercial item. 

CODSIA ANALYSIS 
Rewrite confuses the meanings of product modification and contract 
modification. Both were expressly addressed by F ASA. 

(4) Waivers. The head of the con.tracting activity (HCA) may, without power of delegation, waive the requirement 
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting 
rationale shall be in writing. The HCA may soasiEier ·.vaiving waive the requirement if the price can be determined 
to be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were 
furnished on previous production buys and the contracting officer detennines such data are sufficient, when 
combined with updated infonnation, a waiver may be granted. If the HCA has waived the requirement for 
submission of cost or pricing data, the contractor or higher-tier subcontractor to whom the waiver relates shall be 
considered as having been required to provide cost or pricing data. Consequently, award of any lower-tier 
subcontract expected to exceed the cost or pricing data threshold requires the submission of cost or pricing data ' 
unless an exception otherwise applies to the subcontract or the waiver specifically includes that subcontract. 
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JS.SOJ l Other eireumstaaees where easter prieiag data are aet reEfHired, 

(a) The exereise efaa eptiea at the prise estahlishe£1 at eeat:Faet awar£1 er initial aegetiatiea dees set ret~aife 
submissiea ef east er priemg data. 

(b) Cast er prieing data are set re(iuired fer prepesals used selel~· fer evemm fimding er iaterim hilliBg priee 
adjust.:meat5. 

CODSIA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g., incremental funding actions, 
structuring contract fmancing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates, etc.). 

Renumbering of succeeding provisions is assumed. 

15.503-3 Requiring information other than cost or pricing data. 

(a) General. (1) The contracting officer is responsible for obtaining information that is adequate for evalsating 
determining.the reasonableness of the price or deteRBiBing assessing cost realism. However, the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or evaluating 
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer 
shall require submission of,information from the offeror. Unless an exception under 15.503-1(b) (I) or (2) applies, 
such information submitted by the offeror shall ~elude, at a minimum, appropriate information on the prices at 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (H> U.S.C. 23Qea(d)(l) aad 41 U.S.C. 2S49(e)(2)). 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to exercise greater care in 
maintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism, cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and this will no doubt l.ead to conflicts 
over required data, access to records, and audit rights. 

Similar changes were made throughout FAR Subpart 15.5. 

(2) The contractor's format for submitting such information should be used (see 15.503-5(bX2)). 

(3) The contracting officer shall ensure that information used to support price negotiations is sufficiently current to 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall 
not be certified in accordance with 15.506-2. 
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(b) Adequate price competition. When adequate price competition exists (see 15.503-1(c)(l}}, generally no 
additional information is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, the contracting officer may request information to l\teteRRi:Re assess the 
cost realism of competing offers er te evalaate eempetiBg ~preaehes. 

CODSIA ANALYSIS 
CODSIA appreciates efforts to add clarity to the Government's intent to restrict 
submission of cost or pricing data or information other than cost or pricing data 
where adequate price competition is expected. This continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA comment at 
FAR 15.504-1(d)). 

(c) Limitations relating to commercial items (10 U.S.C. 2lO~a(d)(2) aad 41 U.S.C. 2§4e(d)). (1) Requests for sales 
data relating to commercial items shall be limited to data for the same or similar items during a relevant time period. 

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for information 
relating to commercial items to include only information that is in the form regularly maintained by the offeror as 
part of its commercial operations. 

(3) Tile contracting officer shall not require an offeror to disclose or otllerwise represent as accurate the lowest 
prices paid to the offeror by tile general public for same or similar IJems. 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to clarify that, consistent 
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a high-risk concern to industry because many companies 
do not have the infrastructure necessary to identify the lowest pric~s paid on 
individual transactions. 

(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Information Act {5 U.S.C. 552{b)) shall not be disclosed outside the Government 

15.503-4 Requiring cost or pricing data (10 Y.s.c. 230~a aad 41 Y.s.c. 254~. 

(a)(l) Cost or pricing data shall be obtained only ifthe contracting officer concludes that none ofthe exceptions in 
15.503-1 (b) applies. However, if the contracting officer bas sufficient information available to determine price 
reasonableness, then a waiver under the exception at 15.503-1(bX4) should be considered. The threshold for 
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before 
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing 
contracts, the threshold specified in the contract: 

{i) The award of any negotiated contract (exc.ept for undefmitized actions such as letter contracts). 
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(ii) The award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to 
furnish cost or pricing data (but see waivers at 15.503-1(bX4)). 

(iii) The modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(l)(ii) of this subsection. Price adjustment amounts shall 
consider both increases and decreases (e.g., a $150,000 modification resulting from a reduction of$350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). This requirement does not apply when unrelated 
and separately priced changes for which cost or pricing data would not otherwise be required are included for 
administrative convenience in the same modification. Negotiated fmal pricing actions (such as tennination 
settlements and total fmal price agreements for fiXed-price incentive and redetenninable contracts) are contract 
modifications requiring cost or pricing data if the total final price agreement for such settlements or agreements 
exceeds the pertinent threshold set forth at paragraph (a)(1) of this subsection, or the partial tennination settlement 
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set forth at 
paragraph (a)(l) of this subsection (see 49.105(c)(l5)). 

(2) Urdess prehibited beea1:1se an eMseptieB at U.§Q3 l(b) applies, the head efthe seBtrasting aeti\·it:y, witlteut 
pe·Her ef delegatieB, may a1:1therize the eeBtraeting efiiser te ebtain east er prising data fer priemg aetieBs belew 

· the pertiBeat thresheld in paragraph (a)(l) efthis s1:1bseetieB, pre•lided the aetieB eMeeeds the simplified asetaisitiea 
thresheld. The head ef the eeatrasting astivity shall jasti~· the reetYiremeBt fer sest er prismg Elata. The 
deel:lmeBtatieB shall inelade a writtea fmding that sest er prieing Elata are Beeess~· te EleteRBine whether the prise 
is fair &Hd rea5eBable aHEI the faet:s sapperting d:\at fiBding. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(a)(2) to 15.503-1(a) in 
order to make it clear that cost or pricing data should not be required below the 
TINA threshold. 

(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective 
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

( 1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the fonnat specified in 15.506-2, certifying that to the best of its 
knowledge and belief, the cost or pricing data were accurate, complete, and current as of the date of agreement on 
price or, if applicable, aR earlier another date agreed upon between the parties that is as close as practicable to the 
date of agreement on price. 

(c) If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the 
data shall not be considered cost or pricing data as defmed in 15.501 and shall not be certified in accordance with · 
15.506-2. 

{d) The requirements ofthis section also apply to. contracts entered into b)' an agency on behalf of a foreign 
government. 
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15.503-5 Instructions for submission of cost or pricing data or information other than cost or pricing data. 

(a) Taking into consideration the policy at 15.502, the contracting officer shall speGify insert tile solicitation 
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 15.508 (I) and (m)) when either 
cost or pricing data or information otller than cost or pricing data are required- · 

(l) \\'llether east er prieing data ru:e reEtuifed; 

(2) That, in lieu ef submitting sest er prismg data, the efferer m~· submit a reEl\! est fer exseptiea fi=em the 
requifemeat te submit sest er prisiBg data; 

(3) Aay infermatiea ether thaa sest er prisiBg data that is reEI\iired; ad 

(4) }:esessary preaward er pestav1ard assess te efferer's reserds. 

CODSIA ANALYSIS 
CODSIA is greatly concerned with the structure of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table 15-3 arid Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result 
ofFASA. See CODSIA's proposed FAR 15.503-6. . 

(b)(l) Unless required to be submitted on one of the termination forms specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an 
alternative format, or permit submission in th~ contractor's format 

(2) Information other than cost or pricing data may be submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation. 
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15.503-6 Access to records and audit rights. 

(a) Where cost or pricing data are submitted, tl1e contracting officer or an autllorized representative has the right 
to examine books, records, documents, or other directly pertinent records to evaluate the accuracy, completeness, 
and currency of tl1e cost or pricing data for a period ending 3 years after fmal payment under the contract (see 
52.214-26 and 52.215-2). 

(b) Where information other than cost or pricing data are submitted, tile contracting officer or an authorized 
represe11tative has the limited right to examine, at any time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under tlds provision and tile reasonableness of 
price (see 52.215-41 and 52.215-42). Access does not extend to cost or profit Information or other data relevant 
solely to tile offeror's determination of the prices to be offered in the catalog or marketplace. 

CODSIA ANALYSIS 
Although CODSIA understands and supports the FAR rewrite goals to be 
economical in wording, this is. one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 
inconsistent. We recognize that the principle embodied here, while reflected · 
elsewhere in the FAR warrants specific attention in the context of 15.5. This is a 
high-risk concern to industry. 

15.504 Proposal analysis. 

15.504-1 Proposal analysis. techniques. 

(a) General. The objective of proposal arialysis is to ensure that the fmal ag~=eed te agreed upon price is fair and 
reasonable. 

(1) The contracting. officer is responsible for eval\iating determining the reasonableness of the offered prices. The 
analytical techniques and procedures described in this section may be used, singl~· er in eemeinatiea 'llitll ethers, to 
ensure that the fmaJ agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should detennine the level of detail of the analysis required. 

(2) Price analysis shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15.504-3). 

r 
(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data 
are required. When appropriate, price analysis shall be used to verify that the overall price offered is fair and 
reasonable. 

CODSIA ANALYSIS 
CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always perfonned. As presented, when would a 
price analysis be appropriate? 
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(4) Cast aeaJ.ysis may alse he ased ta evaluate iRf'ermatiea ether thaa sest er prismg data ta deteRBiBe east 
reaseeableeess ar east realism. · 

CODSIA ANALYSIS 
As written, this guidance is meaningless and will confuse the relationships 
between cost analysis and information other than cost or pricing data. Mo~eover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 

(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis 
is performed. 

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror's or contractor's 
proposal shall not be disclosed to the offeror or contractor without the concurrence of the contracting officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) The Air Force Institute of Technology (AFin and the Federal Acquisition Institute (FAOjointly prepared a 
series of five desk references to guide pricing and negotiation personnel. The· five desk references are: Price 
Analysis, Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues in Contract Pricing, and 
Federal Contract Negotiation Techniques. The references provide detailed discussion and examples applying pricing 
policies to pricing problems. They are to be used for instruction and professional guidance. However, they are not 
directive and should be considered informational only. Copies of the desk references are available on CD-ROM 
which also contains the FAR, the FTR and various other regulations and training materials. The CD-ROM may be 
purchased by annual subscription (updated quarterly}, or individually (reference "List ID GSAFF," Stock No. 722-
009-0000-2). The individual CO-ROMs or subscription to the CD-ROM may be purchased from the Superintendent 
of Documents, U.S. Government Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550, or by 
mail order from the Superintendent ofDocuinents, P.O. Box 371954, Pittsburgh, PA 15250-7954. Free copies ofthe 
desk references are available on the World Wide Web, Internet address: 
http://www.gsa.gov/staff/v/guides/instructions.btm. 

(b) Price analysis. ( 1) Price analysis is the process of examining and evaluating a proposed price without evaluating 
its separate cost elements and proposed profit · 

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price, 
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not limited to the 
following: 

(i) Comparison of proposed prices received in response to the solicitation. 
. 

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for the same or 
similar end items, if both the validity of the comparison and the reasonableness ofthe previous price(s) can be 
established. 
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(iii) Application of' rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes, 
and discount or rebate arrangements. 

(v) Comparison of proposed prices with independent Government cost estimates. · 

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (inehuJiRg eest er pr:ieing Elata er infeRBatieB ether than eest er prieiRg data), and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should -
be, assuming reasonable economy and efficiency. 

(2) The GevernmeRt contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: · 

(i) Verification of cost or pricing data and evaluation of .cost elements, including -

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies;. 

(B) Projection of the offeror's cost trends, on the basis of current and historical cost or pricing data; 

(C) Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost
. estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost o~ money or other factors. 

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the 
contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into 
the future. In pricing production of recently developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stability. 

(iii) Comparison of costs proposed by the offeror for individual cost elements with -

(A) Actual costs previously incurred by the same offeror; 

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items; 

(C) Other cost estimates received in response to the Government's request; 

(D) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost princip(es and 
procedures in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of 
the FAR looseleaf edition), Cost Accounting Standards. 

( 

(v) Review to determine whether any cost or pricing data necessary to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are such 
data, the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance 
for the incomplete data. 

{vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2). 

(d) Cost realism aRalysis assessment. (1) Cost realism ~malysis assessment is the process of independently 
reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether the 
estimated proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the 
requirements; and are consistent with the unique methods of performance and materials described in the offeror's 
technical proposal. Cost realism does not equate to the Government's estimate of most probable cost. 

(2) Cost realism analyses assessments shall be performed on significant competitive cost-reimbursement contracts 
to detenBiHe the proeahle east ofperfermaaee fer eaeh offeror. 

(i) The prohahle east m~· differ fi:om the J:lr=opased east asd shoYia r:eAeet the Go't'emmeat's hest estimate of die 
east of any eost:Faet that is most lilEely to resYlt ffom the offeror's proposal. The proeaele east shall he used fer 
parposes of eva1YatioB to deteFJBiHe the a est valYe. 

(ii) The J3foeahle east is determined h~· adj't:1stiBg eaeh offer:or:'s J3r=oposed eost, ana fee whea appr:opriate, to retleet 
any aaeitioas or: r:eaaetioas in eost elemeats to realistie levels ea5ea oa the results of the eost realism analysis. 

CODSIA ANALYSIS 
The purpose of a cost realism assessment should not be to determine the 
probable cost of performance (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 

. understands the solicitation requirements. The purpose of cost realism is 
adequately stated in FAR 15.504-l(d)(l). 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMME.NDATIONS SHOWN IN BOLDRTALICS 

(3) Cast realism analyses may alse be :Yse€:1 ea eempetitive fDEe€:1 prise iAeeati·;e eeatraets er, in e*eeptieaal eases, 
ea ether eempetitive fi*e€:1 priee type eeatraets 'Neea aew re(}Yiremeats ma~i aet be Rill~· Wlderstee€:1 by eempetiRg 
efferers, there are (}Yaii(3· eeaeems, er past e*perieaee i:Rdisates that eeatrasters' prepesed eests have resulted iB 
'll:lali~· er serviee shertfalls. Res1:1lts ef the analysis m~· be used iB perfermanee risiE assessmeats and respeasibilitiy 
determiHatieas. Hewever, prepesals shall be e¥al1:1ated YsiHg the eriteria iR the selieitatiea, and the efl'ered JJFiees 
shall a at be aEfjlisted as a resYlt ef the anal)tSis. 

CODSIA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
not require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to fum fiXed price contracts unless and until the CAS Board has exempted firm 
fixed price contracts that do not involve the submission of certified cost or 
pricing data. CODSIA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FASA implementation teams) and the CAS 
Board have not been adequately coordinated. This ·lack of coordination has led 
to a well-known problem where firm fiXed price contracts have been exempte4 
from TINA but not CAS. For many companies, CAS is a key criterion for · 
declining Government business. 

(3) Cost realism assessments shall not be performed on contracts for commercial items. 

CODSIA ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for commercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in FAR 15.504-l(d)(l). 

(e) Technical ~alysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or capability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of material proposed and the need 
for the types and quantities of labor hours and the labor mix. Any other data that may be pertinent to ali assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. 

(f) Unit prices. (I) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

{2) exeept fer the aGEil:lisitieR ef eemmereial items Contracting officers shall require that offerors identify in their 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5}(A)(i)). Such information 
shall be used to detennine whether the intrinsic value of an item has been distorted through application of overhead 
and whether such items should be considered for breakout The contracting officer may require such information in 
all other negotiated contracts when appropriate. 

(3) Tit is section does not apply to contracts for conunerclalltems. 

CODSIA ANALYSIS 
CODSIA suggests revision so that it is clear that all FAR ~5.504-l(f) does not 
apply to contracts for commercial items. 

(g) Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of 
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of 
·one or more contract line items is significantly over or understated as indicated by the application of cost realism 
assessments or price analysis teehniE.Il:les. The greatest risks associated with unbalanced pricing occur when -

· CODSIA ANALYSIS 
CODSIA fmds this substantially rewritten provision to be very confusing (e.g., 
over or understated compared to what?). This change will relate the assessment 
back to previously defmed methods of evaluation. 

(i) Startup work, mobilization, first articles, or f1rst article testing are separate line items; 

(ii) Base quantities and option quantities are separate line items; or 

(iii) The evaluated price is the aggregate of estimated quantities to be ordered· under separate line items of an 
indefmite-delivery contract. 

(2) All offers with separately priced line items or subline items shall be analyzed to detennine if the prices are 
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contracting officer shall-

(i) Consider the risks to the Government associated with the unbalanced pricing in determining the competitive 
range and in making the source selection decision; and 

(ii) Consider whether award of the contract will result in paying unreasonably high prices for contract performance. 

(3) An offer may be rejected if the contracting officer determines the lack of balance poses an unacceptable risk to 
the Government 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-019 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

15.504-l Information to support proposal analysis. 

(a) Field pricing assistance. (1) The contracting officer should request field pricing assistance when the information 
available at the buying activity is inadequate to determine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary information needed to conduct a technical or cost or pricing 
analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reports associated with the 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of information and 
level of detail requested will vary in accordance with the specialized resources available at the buying activity and 
the magnitude and complexity of the required analysiS. 

(3) When field pricing assistance is requested, contracting officers are encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early communication with these experts will 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the_ information necessary to perform the review. 

(4) When requesting field pricing assistance on a contractor's request for equitable adjustment, the contracting 
officer shall provide the information listed in 43.204(b)(S). 

(S) Field pricing information and other reports may include proprietary or source selection information (see 3.104-4 
G) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported directly to the contracting officer orally, in writing, or by 
any other method acceptable to the contracting officer. 

(i) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use 
telephonic and/or electronic means to request and transmit pricing information. 

(ii) When it is' necessary to have written technical and audit reports, the contracting officer shall request that the 
audit agency concurrently forward the audit report to the requesting contracting officer and the administrative 
contracting officer (ACO). The completed field pricing assistance results may reference audit information, but need 
not reconcile the audit recommendations and technical recommendations. A copy of the information submitted to 
the contracting.officer by field pricing personnel shall be provided to the audit agency. 

(2) Audit and field pricing information, whether written or reported telephonically or electronically, shall be made a 
part of the official contract file (see 4.807(f)). 

(c) Audit assistance for prime or subcontracts. (1) The contracting officer may contact the cognizant audit office 
directly' particularly when an audit is the only field pricing support required. The audit office shall send the audit 
report, or otherwise transmit the audit recommendations, directly to the contracting officer. 

(i) The auditor shall not reveal the audit conclusions or recommendations to the offeror/contractor without obtaining 
the concurrence of the contracting officer. However, the auditor may discuss statements of facts with the Contractor. 

(ii) The contracting officer should be notified immediately of any information disclosed to the auditor after 
submission of a report that may significantly affect the audit fmdings· and, if necessary, a supplemental audit report 
shall be issued. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the information 
already available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
determining the reasonableness of the proposed indirect costs (41 U.S.C. 254d and 10 U.S.C. 2313). 

(3) The auditor is responsible for the scope and depth of the audit. Copies of updated information that will 
significantly affect the audit should be provided to the auditor by the contracting officer. · 

(4) General access to the offeror's books and fmancial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACO, or their representatives from requesting that the offeror provide or 
make available any data or records necessary to analyze the offeror's proposal. 

(d) Deficient proposals. The ACO or the auditor, as appropriate, shall notify the contracting officer immediately if 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit. Oral notifications 
shall be confmned promptly in writing, including a description of deficient or denied data or records. The 
contracting officer immediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refuse to provide adequate data, or provide access to necessary data, the contracting officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 
the attempts made to resolve the matter and a statement of the practicability of obtaining the supplies or services 
from another source. 

(e) Subcontractor refusal to grant access to records. The contracting officer shall be informed of circumstances 
where a prime contractor or higher-tier subcontractor has been denied access to subcontractor records, including 
the subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the Government Upon completion of the field pricing assistance, the 
contracting officer shall disclose the results to ·tl1e prime contractor or higher-tier subcontractor only after 
obtaining permission from the subcontractor. If the subcontractor withholds permission on disclosure, the 
contracting officer shall perform a cost analysis or price analysis and provide general results to tl1e prime 
contractor or l1igher-tier subcontractor without disclosing subcontractor proprietary data (e.g., range of fair and 
reasonable prices). If the subcontractor requested an exception under 15.503-1 (b), the contracting olflcer shaU 
indicate to tilt prime contractor or higher-tier subcontractor whether the exception is approved. 

CODSIA ANALYSIS 
CODSIA does not agree that the long-standing policy on subcontractor refusal 
to grant a higher-tier subcontractor access to records, previously described at 
FAR 15.806-3(a)(3), is understood well enough to be removed. This guidance 
was highly relevant, especially as competitors began teaming on particular 
projects but had to substantially limit access to records. In this case, it has been 
recognized that the Government's interests would be served if the Government 
intervened and performed field pricing actions on behalf ofthe_prime contractor 
or higher-tier contractor. CODSIA urges the DAR Council and CAA Council to 
retain this policy. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for the determination of price reasonableness for the prime contract, 
including subcontracting costs. The contracting officer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the 
prime contract price. This does not relieve the contracting officer from the responsibility to analyze the contractor's 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall· 

(I) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses iR the prise prepesal as part of its own cost or pricing data submission; 
and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its prise prapasal own cost or pricing data submission. 

CODSIA ANALYSIS 
CODSIA recommends that the present language of 15.504-3(b)(2) and (3) be 
retained. This will acknowledge the very real situation where it is not feasible 
to submit all required data at the time of initial price proposal submission and 
subcontract price analyses and subcontract cost or pricing data traditionally are 
provided with the prime contractor's cost or pricing data submissions. 

(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract, purchase order, or modification expected to exceed the cost or 
pricing data threshold, unless an exemption in 15.503-l(b) applies to that action. 

(1) The contra'Ctor shall ~forward, or cause to be suemittedforwardedby the subcontractor(s), cost or pricing 
data to the Government for subcontracts that are the lower of either • 

(i) $10,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than I 0 percent of the prime contractor's 
proposed price, unless the contracting officer believes such submission is unnecessary. 

(2)rThe contracting officer may requite the contractor or subcontractor to ~forward to the Government (or 
cause sl:lamissiaaforwarding of) subcontractor cost or pricing data below the thresholds in paragraph (c)(l) of this 
subsection that the contracting officer considers necessary for adequately pricing the prime contract. 

(3} Subcontractor cost or pricing data shall be submitted in the format provided in Table 15-2 of 15.508. 
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ISSUE 
52.212-1 Instructions to Offerors- Commercial Items 

DISCUSSION 

See Discussion in 15.208(c). 
RECOMMENDATION 

52.212-1 Instructions to Offerors--Commercial Items . 

• • • • • 
(f) Late offers. Offers or modifications of offers received at the address specified 
for the receipt of offers after the exact time specified for receipt of offers are 
''late." Late proposals, modifications, and final revisions may be accepted by the 
Contracting Officer provided--

( I) The Coatracting Officer eKteads the dee date fer all offerors; or 
(;!)(1) The Contracting Officer determines in writing on the basis of a 

review of the circumstances that the lateness was caused by actions, or inactions, 
of the Government; or 

(~) (2) In the judgment of the Contracting Offieer, the offeror 
demonstrates by submission of factual information that th~ circumstances causing 
the late submission were beyond the immediate control of the offeror. 
• • • • • 

WASH01 8:21708:1:07/14/97 
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ISSUE 
52.215-3 Request for Information· or Solicitation for Planning Purposes. 

DISCUSSION 

See Discussion in 15.001. 

RECOMMENDATION 

As prescribed in 15.209(c), irisert the following provision: 

Request for Information or Solicit~tion for Planning Purposes (Date) 

(a) The Government does not intend to award a contract on the basis of 
this solicitation or to otherwise pay for the information solicited except as 
provided in subsection 31.205-18, Bid and proposal costs, of the Federal 
Acquisition Regulation. 

(b) Although ''proposal" and. ''offeror" are used in this Request for 
Information, your response will be treated as information only. It shall not be used 
as a proposal as defined in 15.001. 

(c) This solicitation is issued for the purpose of: [state purpose]. 

(End of provision) 

WASH01 8:21708:1 :07/14197 
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ISSUE 
52.215-8 Order of Precedence--Uniform Contract Format. 

DISCUSSION 

See Discussion in 15.209(h). 
RECOMMENDATION 

lA,s prescribed in 15.209(h), iBSert the felle·;,.riflg elal:15e: 

Order ef Precedence Uniferm Centraet Fermat (Dat~ 

PaP.,· incensisteaey ia this selieitatiea er eentraet shall be resel,;ed ey 
giving precedence in the fellewiag erder: (a) The Schedl:lle (eKcll:lding the 
specificatieBS). 

(b) Perfermance reE{liirements (including the Sflecifieatiens and special 
terms and ceaditieas negetiated fer the eeatraet). 

(e) Other dect~meftts, eKhibits, Bfld attaebmeats. 
(d) Centract clal:lses. 
(e) Represeatatieas and eth~r instmetieBS. 

(End ef ela-ase) 

See Recommendation in 15 .209(h). 

WASH018:21708:1:07/14/97 
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MISCELLANEOUS CLARIFICATIONS AND CORRECT.IONS 
TO 

PROPOSED FAR PART 15 DATED MAY 14, 1997 

The material which follows consists of various clarifications of a minor nature and 
multiple corrections (typographical, some edits) to enhance the proposed rule. The 
material has been segregated into Group A and Group B. 

GROUP A 

Part 1. Change the title of Part 1 from "Federal Acquisitions Regulations System" to 
"Federal Acquisition Regulation System" .. 

15.000. The rewrite cites " ... competitive ~d noncompetitive negotiated acquisitions" 
(emphasis added). The term "other than competitive" is preferred to the term 
"noncompetitive", since, for instance, an offer can be noncompetitive (higher price, etc.) 

· in a competitive acquisition. 

In addition, the statement is made in 15.000 that "Negotiated procedures may 
include bargaining". This implies that the procedures have been the subject of a 
negotiation. Recommend that the sentence be reworded to state: "Negotiation procedures 
may include bargaining". 

15.002(a). In the first sentence, hyphenate sole-source. Hyphenation seems to be 
inconsistent throughout the rewrite (e.g. lowest priced proposal, but higher-priced 
proposal): Recommend a thorough recheck. 

15.101-1(a). Suggest rewording this paragraph as follows for clarity: 

"(a) This process is appropriate when it may be in the'best interest of the Government to 
consider award to [other than the lowest priced offeror.] an offeror other than the offeror 
that submitted the lowest-priced offer." 

15.203(a), (e). Need to standardize on either "at a minimum" or "as a minimum". 

15.203( d). Insert a comma between the words "proposals" and "modifications" so that 
the sentence reads " ... authorize receipt of proposals, modifications or revisions by 
facsimile." · 

15.204(c). Recommend this sentence be modified to read: "Contracts for supplies or 
. '' servtces .... 



15.204-2(a)(3)(viii). Recommend that the list of respondent information to be provided 
include also the respondent's e-mail address. 

2 

15.206(b). Subparagraph (b) allows the contracting officer to use oral notices when time 
is of the essence, with subsequent formalizing of the notice with an amendment. 
Recommend that electronic methods be utilized, and that subparagraph (b) include 
electronic methods in addition to (or in lieu of) oral notices. Speed and efficiency are 
maintained, since electronic notices can be sent to all offerors at virtually the same time. 
In add,ition, the fonnal amendment to the solicitation could be accomplished 
electronically. · 

15.206(g). In subparagraph (g) change the references at the end of the subparagraph from 
15.208(b) and 15.407(d), to 15.207(b) and 15.406(e), respectively. 

15.304(a)(3). In subparagraph (a)(3), delete the colon after "agency" so that the text 
reads " ... such as any agency upcoming solicitations; ... ". · 

15.306-2(a)(S). In subparagraph (a)(S), change "is" to "are" so that the text reads" ... 
team leader, or key personnel who are critical in achieving ... ". 

15.309(f)(3). In subparagraph (f)(3}, the words to be deleted are not contained in the text 
of the legend referred to in subparagraph (d). 

15.309(h)(3). Subparagraph (h)(3) incorrectly cites FAR 3.104-9 regarding the 
Procurement Integrity certifications to be obtained, et cetera. The proper citation should 
be either (or both) 3.104-4 "Statutory and related prohibitions, restrictions, and 
requirements" or 3.104-5 "Disclosure, protection, and marking of contractor bid or 
proposal infonnation and source selection infonnation". 

15.403(b)(6). Insert a period in lieu of a comma at the end of(6). 

15.404( d)(3)(iii). This paragraph states that past performance need not be evaluated if 
not appropriate to do so, and cites OFJ>P Letter 92-5 as the authority. Recommend that, 
rather than citing the OFPP Policy Letter which is subject to change, the 
requirement/reliefbe added to the FAR, making the FAR self-sufficient. If the citation of 
the OFPP Letter was meant as a potential source for the type of contracting officer 
documentation required, it could be cited as illustrative only. 

15.407(b).ln order to avoid any misunderstandings about the receipt and contracting 
officer handling of final proposal revisions which may be late to the established common 
cut-off date, it is recommended that this paragraph (b) be amended by adding the 
foiiowing sentence at the end of the paragraph: "The requirements of 15.208 concerning· 
timely submission of offers and the rules for consideration of late offers apply." 



. ------··-

15.606(a)(4)(ii). In subparagraph (a)(4)(ii) change the reference from "15.605(a)(ii)" to 
"15.605(a)(2)." 

3 

15.609(a). Rewrite 53.215-l(c) prescribes use of the SF 33 in conjunction with award of 
negotiated contracts, along with OF 307 and SF 26. However, 15.609(a) and (b) only 
cover the use of OF 307 and SF 26 to award negotiated contracts. It appears that 
reference to the SF 33 may have been unintentionally omitted in 15.609(a). 

52.215-7. The provision regarding Annual Representations and Certifications
Negotiation retains obsolete language. The language in the current clause at 52.215-35 
should be used in lieu of the language in rewrite clause 52.215-7. The proposed rewrite 
version of the clause does not reflect changes to the current FAR clause which deleted the 
requirement to certify to the existence of the annual representations and certifications. 

Part 53. Delete the prescription for use of the SF 1411 and SF 1448 from Part 53 of the 
rewrite (current FAR 53.215-2). 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

SUBPART 15.5- CONTRACT PRICING 

15.500 Scope of subpart. 

This subpart prescribes the cost and price negotiation policies and ·procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed 
bidding. . 

15.501 Definitions. 

Cost or pricing data (10 U.S.C. 2306a(b)(l) and 41 U.S. C. 254(d)) means all facts that, as of the date of price 
agreement or, if applicable, BB earlier another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 

CODSIA ANALYSIS 
CODSIA does not believe the proposed change to "an earlier date" is consistent 
with the amendments made to Truth in Negotiations Act (TINA) under sections 
1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." The proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 15.5 and related 
solicitation provisions and contract clauses. 

Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs' or projections, they do include the data forming the basis for that judgment. Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
contribute to the soundness of estimates of future costs and to the validity of determinations of costs already 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; infonnation on changes in 
production methods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information ·on management decisions that could have a 
significant bearing on costs. Caster prieiBg Elata m~ iBelaEie parametria estimates ef elemeats efeest er prise, ifem 
appre13riate valiEiateEI ealillrateEI parametria meEiels. 

CODSIA ANALYSIS 
CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique will vary from actual 
results, and the variances are traceable to imperfect assumptions and cause and 
effect relationships. It is unreasonable to view such imperfections as a basis for 
defective pricing allegations. These estimates are necessarily judgmental; they 
are neither factual nor verifiable. Therefore, they are not cost or pricing data. 
As a minimum, this change should be not be part of the Part 15 rewrite project 
and should, instead, be considered within the broader context of parametric 
estimating policies and procedures. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART lS.S REWRITE 

FAR CASE 95-019 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

Cast realism mecms em assessmeat efwhether er set tlie eests iR aa efferer's prepesal are realistie fer the vleriE te "e 
pelfem:1ed; refleet a elear Y&derstaadmg efthe rell}uiremeats; and are eessistest with the YarieYs elemests efthe 
efferer's teehnieal prepesal. 

CODSIA ANALYSIS 
Defmition duplicates coverage at FAR 15.504-l(d). Defmition should be deleted 
for same reasons defmitions of"commercial item," "cost analysis," field pricing 
support," "price analysis," and ''technical analysis" were deleted. 

Discount means a price reduction regularly applied In the normal course of business In accordance with a 
commercial company's established written policies or customary practices. Examples Include purchase volume 
discounts, reseller discounts, original equipment manufacturer discounts, national account discounts, 
educational institution discounts, state and local government discounts, etc. Price discounts do not Include 
concessions, such as trade-Ins; nonmonetary Incentives (e.g., ex/ended warranties, free supplies or services); 
discounts contingent upon otl1er events (e.g., coupons); and temporary promotional discounts (e.g.~ Inventory 
clearance sales, special marketing incentives). 

CODSIA ANALYSIS 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable defmition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR-52.215-41 and FAR 52.215-42. This is a hi2b-rjsk concern to industry 
because the FAR's ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 

Forward pricing rate agreement means a written agreeme~t negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contraFt, contract end item, or task. These projections may include rates for such things as labor, indirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor will not agree to a forward pricing rate agreement 

Information other than cost or pricing data means any type of information that is not required to be certified in · 
accordance with 15.506-2 and is necessary to determine price reasonableness or assess cost realism. For example, 
such information may. include pricing, sales, or cost information, and includes cost or pricing data for which 
certification is determined inapplicable after submission. 

I CODSIA ANALYSIS 
See COOS lA comment at FAR 15.503-3 • I 

. Price, as used in this subpart, means cost plus any fee or profit applicable to the contract type. 

Subcontract, as used in this subpart, also includes a transfer of commercial items between divisions, subsidiaries, or· 
affiliates of a contractor or a subcontractor. · 
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lS.SOl Pricing policy. 

Contracting officers shall -

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shafl not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the 
following order of preference in determining the type of information required: 

(I) No additional information from the offeror, if the price is based on adequate price competition, except as 
provided by 15.503-3(b). · 

(2) Information other than cost or pricing data: 

(i) Information related to prices (e.g., established catalog or market prices), relying fU'St on information available 
within the Government; second, on information obtained from sources other than the offeror; and, if necessary, on 
information obtained from the offeror. When obtaining information from the offeror is necessary, unless an 
exception under 15.503-I(b) (1) or (2) applies, such information submitted by the offeror shall include, at a 

'· minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for evalaati:Rg determining the reasonableness of the price. 

. See CODSIA comment at FAR 15.503-3. 
I CQQSJA ANALYSIS 

(ii) Cost information, that does not meet the defmition of cost or pricing data at 15.501. · 

(3) Cost or pricing data. The contracting officer should use every means available to ascertain whether a fair and 
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not require 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time,. and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not • 

{1) Use·proposed price reductions under other contracts as an evaluation factor; or 

{2) Consider losses or profits realized or anticipated Under other contracts." 

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract_ provides for 
a price adjustment based upon the occurrence of that contingency. 
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(d) Wilen acquiring a commercial item, the contracting officer shall seek a price that is fair and reasonable based 
011 prices at which same or similar items have been sold in tl1e commercial market with appropriate consideration 
given to differences in terms, conditions, and circumstances. The contracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial item was sold or will be sold to the general 
public. Solicitation notices and contract clauses which impose most favored customer pricing are prohibited. 

CODSIA ANALYSIS 
CODSIA continues to recommend strongly that the DAR Council and CAA 
Council adopt a rule which makes it clear that the contracting officer should nof 
seek or otherwise require commercial companies to offer or accept most favored 
customer pricing terms. However, an offeror may volunteer to provide most · 
favored customer pricing. The Government's pricing goal should be "fair and 
reasonable," as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet, has not been adequately dealt 
with by the Government 

15.503 Obtaining cost or pricing data (10 U.S.C 2306a and 41 U.S.C 254b). 

15.503-1 Prohibition on obtaining cost or pricing data (10 tJ.s.c. 2JOfia aad 41 tJ.s.c. 2S4lJ~ •. 

(a) Cost or pricing data should not be obtained for c.ontract actions below the pertinent threshold at 15.503-
4(a)(l). However, the head of the contracting activity, without power of delegation, may authorize the contracting 
officer to obtain cost or pricing data below the pertinent threshold upon making a written fmding that cost or 
prici11g data are necessary to determine whether the price is fair and reasonable and the facts supporting that , 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 1 5.503.!4(a)(2) to the list of 
prohibitions under 15.503-1 in order to make it clear that obtaining cost or 
pricing data below the TiNA threshold is prohibited, unless the HCA makes a 
written determination that such data is necessary. 

(b) Exceptions to cost or pricing data requirements. The contracting officer shall not require submission of cost or 
pricing data to support any contract action (sesa=ast5, &YhGeBB=aGt5, er medifisaliea~ (but may require information 
other t.ian cost or pricing data to support a determination of price reasonableness or IISsess cost realism) - · 

. . 

CODSIA ANALYSIS 
"Contract action'.' has already been defmed at FAR 2.10 1. 

See CODSIA comment at FAR 15.503-3. 

(1) When the contracting officer determines that prices agreed upon are based on adequate price competition (see 
standards at paragraph ( c X 1) of this subsection); 

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of this subsection); 
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(3) When a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection); 

(4) When a waiver has been granted (see standards at paragraph (c)(4) of this subsection); or 

(5) When modifying a contract or subcontract for commercial items (see standards at paragraph (cX3) of this 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements· (1) Adequate price competition. A price is 
based on adequate price competition if· · 

(i) Two or more responsible offerors, competing independently, submit priced offers m respease responsive to the 
Government's expressed requirement and if· · 

CODSIA ANALYSIS 
COOS !A is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generally understood that an offeror's 
proposal must be capable of being accepted by the Government. Merely 
responding to the solicitat~on has not been sufficient 

(A) A•.,,.ara will be made te the efferer whese prepesal represests tlie hest valae 'o\'Here Price is a substantial factor in 
seHree seleeties tile award decision; and 

CODSIA ANALYSIS 
CODSIA recommends that the DAR Council and CAA Council adopt the 
Comptroller General's long-standing position that price must be a substantial 
factor in the award decision. 

(B) There is no fmding that the price of the otherwise successful offeror is unreasonable. Any fmding that the price 
is unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer; 

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible 
offerors, competing independently, would submit priced offers iB respesse responsive to the solicitation's expressed 
requirement, even though only one offer is received from a responsible offeror and if· 

(A) Based on the offer received, the contracting officer can reasonably conclude that th~ offer was submitted with 
the expectation of competition, e.g., circumstances indicate that • · 

(I) The offeror believed that at least one other offeror was capable of submitting a meaniBgrul responsive offer; and 

(2) The offeror had no reason to believe that other potential offerors did not intend to submit an offer; and 

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer; or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or tenns and conditions under contracts that resulted from adequate price competition . 

. (2) Prices set by law or reg\llation. Pronouncements in the fonn of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Commercial items. Any acquisition for aa hem that meets-the a commercial item defmition in 2.101, er BRY 
meaifieatiea, as aefmea iB pcu=agFaph (e) (I) er (2) efthat defmitiea, that dees eat ehange the item. frem a 
eems;eFeial item te a aeaeemmeFeial item, is exempt from the requirement for cost or pricing data. Also exempt are 
modifications to contracts for commercial items, exempted under this section, as long as the modification does not 
change the contract to an acquisition of a noncommercial item. 

CODSIA ANALYSIS 
Rewrite confuses the meanings of product modification and con~ 
modification. Both were expressly addressed by FASA. 

(4) Waivers. The head of the contracting activity (HCA) may, without power of delegation, waive the requirement 
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting 
rationale shall be in writing. The HCA may eeasider waiYing waive the requirement if the price can be detennined 
to be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were 
furnished on previous production buys and the contracting officer determines such data are sufficient, when 
combined with updated information, a waiver may be granted. If the HCA has waived the requirement for 
submission of cost or pricing data, the contractor or higher-tier subcontractor to whom the waiver relates shall be 
considered as having been required to provide cost or pricing data. Consequently, award of any lower-tier 
subcontract expected to exceed the cost or pricing data threshold requires the submission of cost or pricing data 
unless an exception otherwise applies to the subcontract or the waiver specifically includes that subcontract. 
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JS,SOJ 2 Other eireumstaaees where east er prieing data are net FectuiFeda 

(a) The eJEereise ef aa eptiaa at the priee established at eaatfaet award ar initial aegatiatieR daes net re'J&ire 
suemissiea af east er prieing data 

(b) Cast er prieing data ar:e Ret reEfYired fer prepesals used salel~· fer e¥emm fimding er interim biUiBg pl1ee 
adjYstmeas. 

CODSIA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g., incremental funding actions, 
structuring contract fmancing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates, etc.). 

Renumbering of succeeding provisions is assumed. 

1S.S03-3 Requiring information other than cost or pricing data. 

(a) General. {1) The contracting officer is responsible for obtaining information that is adequate for evakiatiRg 
determining the reasonableness of the price or determiaiRg assessing cost realism. However, the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or e'laluating 
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer 
shall require submission of information from the offeror. Unless an exception under 15.503-l(b) (I) or(2) applies, 
such information submitted by the offeror shall ~elude, at a minimum, appropriate information on the prices at 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (IQ u.s.c. 23Q6a(d)(l) aRd 41 U.S.C. 2§49(e)(2n. 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to exercise greater care in 
maintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism, cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and this will no doubt lead to conflicts 
over required data, access to records, and audit rights. 

Similar changes were made throughout FAR Subpart IS.S. 

(2) The contractor's format for submitting such information should be used (see 1S.S03-S(bX2)). 

(3) The contracting officer shall ensure that information used to SUpport price negotiations is sufficiently CWTent t0 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
jnfonnation that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall 
not be certified in accordance with 15.506-2. · 

:'-' .... 
. ,. -· 
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(b) Adequate price competition. When adequate price competition exists (see 15.503-1(c)(l)), generally no 
additional infonnation is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to detennine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, the contracting officer may request information to determiBe assess the 
cost realism of competing offers er te e';alaate sempetiBg appreashes. 

CODSIA ANALYSIS 
CODSIA appreciates efforts to add clarity to the Governnient's intent to restrict 
submission of cost or pricing data or infonnation other than cost or pricing data 
where adequate price competition is expected. This continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA comment at 
FAR 15.504-l(d)). 

(c) Limitations relating to commercial items (10 U.S.C. 2306a(EI)(2) and 41 U.S.C. 2S4b(d)). (1) Requests for sales 
data relat~g to commercial items shall be limited to data for the same or similar items during a relevant time period. 

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for infonnation 
relating to commercial items to include only information that is in the fonn regularly maintained by the offeror as 
part of its commercial operations. 

(3) The co11tracting officer shall not require an offeror to disclose or ot!Jerwlse represent as accurate the lowest 
prices paid to the offeror by the general pub/lefor same or similar Items. 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to clarify that, consistent 
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a hi2h-risk concern to industry because many companies 
do not have the infrastructure necessary to identify the lowest prices paid on 
individual transactions. 

(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Infonnation Act (5 U.S.C. 552(b)) shall not be disclosed outside the Government 

15.503-4 Requiring cost or pricing data (10 tJ,S.C, 230fia aad 41 g,s,C, 1S4h). 

(a)( I) Cost or pricing data shall be obtained only if the contracting officer concludes that none of the exceptions in 
15.503-1 (b) applies. However, if the contracting officer has sufficient information available to determine price 
reasonableness, then a waiver under the exception at 15.503-1(b)(4) should be considered. The threshold for 
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before 
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing 
contracts, the threshold specified in the contract: 

(i) The award of any negotiated contract (except for undefmitized actions such as letter contracts). · 
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(ii) The award of a subcontract_at any tier, if the contractor and each higher-tier subcontractor have been required to 
furnish cost or pricing data (but see waivers at 15.503-1(b)(4)). 

(iii) The modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(l)(ii) of this subsection. Price adjustment amounts shall 
consider both increases and decreases (e.g., a $150,000 modification resulting from a reduction of$350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). This requirement does not apply when unrelated 
and separately priced changes for which cost or pricing data would not otherwise be required are included for 
administrative convenience in the same modification. Negotiated fmal pricing actions (such as termination 
settlements and total fmal price agreements for fiXed-price incentive and redeterminable contracts) are contract 
modifications requiring cost or pricing data if the total fmal price agreement for such settlements or agreements 
exceeds the pertinent threshold set forth at paragraph (a)(l) of this subsection, or the partial termination settlement . 
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set forth at 
paragraph (a)(l) of this subsection (see 49.10S(c)(15)). 

(2) Ualess prehibiteel heeaase aa eKeeptiaa at IS.SOJ I (b) if!plies, the head efthe eaatfaetmg aetivi~', witfta'Yt 
pa·.ver af elelegatiaa, may aathari2:e the eaatraetiBg affieer ta ebtaiB east er prieing Elata f.er prieing aat-ie&s helew 
the pertmeat th:eshelel in paragraph (a)(l) efthis sahseetiaa, pravieleel the aetieB eKeeeels the simplified aeEfYisitiea 
th:eshalel. The head efthe eeatraeting aeti'li~· shalljastify the relJairemeat fer easter prieing Elata. The 

1 deeameatatiea shall i:Aelaele a writteR fmEiing ~Bat easter prising data are aeeessary te eleteRBine whether the prise 
is fair tmEI reaseaable aaEI the fasts S'YflflBRiRg that iH:uliRg. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(a)(2) to 15.503-1(a) in 
order to make it clear that cost or pricing data should not be required below the 
}INA threshold. 

(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective 
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

(1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the format specified in 15.506-2, certifying that to the best of its 
knowledge and belief, the cost or pricing data were accurate, complete, and current as of the date of agreement on 
price or, if applicable, aR earlier another date agreed upon between the parties that is as close as practicable to the 

. date of agreement on price. 

(c) If cost or pricing data are requested and submitted by an .offeror, but an exception is later found to apply, the 
data shall not be considered cost or pricing data as defined in 15.501 and shall not be certified in accordance with 
15.506-2. 

(d) The requirements of this section also apply to contracts entered into by an agency on behalf of a foreign 
government. 

Page9 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

15.503-5 Instructions for submission or cost or pricing data or information other than cost or pricing data. 

(a) Taking into consideration the policy at 1 S.S02, the contracting officer shall spe&if¥ insert the solicitation 
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 1S.S08 (1) and (m)) when either 
cost or pricing data or information other than cost or prklng data are required- · 

(I) Vlhether east ar prising data are t=equifed; 

(2) That, in lieY ef _sYami~iag east er prising data, the effet=er m~· sYamit a reEIYest fer eMseptiea fi:em tke 
t=e'iYiF~meat ta sYamit east er prisiBg dam; · 

(3) AB~· iBfermatiea ether than easter prisi:ng data that is Fe(}Uifed; aad 

(4) }Iesessary 13reaward er pesta-\vard assess te efferar's reear4s. 

CODSIA ANALYSIS 
CODSIA is greatly concerned with the structure of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table IS-3 and Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result 
ofFASA. See CODSIA's proposed FAR 1S.S03-6. . 

(b)(l) Unless required to be submitted on one of the termination forms specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table IS-2 of IS.S08, specify an 
alternative format, or permit submission in the contractor's format 

(2) Information other than cost or pricing data may be submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation. 
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15.503-6 Access to records and audit rights. 

(a) Where cost or pricing data are submitted, tlte contracting officer or an autltorized representative has the right 
to f!XIlmine books, records, documents, or other directly pertinent records to evaluate the accuracy, completeness, 
and currency oftlte cost or pricing data for a·period ending J years after fmal payment under the contract (see 
52.214-26 and 52.215-2). 

(b) JJ'Itere information other than cost or pricing da!a are submitted, tlte contracting officer or an authorized 
representative has the limited right to f!XIlmlne, at any time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under tills provision and tile reasonableness of 
price (see 52.215-41 and 52.215-42). Access does not extend to cost or profit information or other data relevant 
solely to tlte offeror's determi11ation of the prices to be offered in the catalog or marketplace. 

CODSIA ANALYSIS 
Although CODSIA understands and supports the FAR rewrite goals to be 
economical in wording, this is one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 
inconsistent. We recognize that the principle embodied here, while reflected 
elsewhere in the FAR warrants specific attention in the context of 15.5. This is a 
high-risk concern to industry. 

15.504 Proposal analysis. 

15.504-1 Proposal analysis techniques. 

(a) General. The objective of proposal analysis is to ensure that the fmal agr:eed te agreed upon price is fair and 
reasonable. 

(I) The contracting officer is responsible for evaluating determining the reasonableness of the offered prices. The 
analytical techniques and procedures described in this section may be used, singly er in eemhinatiea with ethers, to 
ensure that the fiRaJ agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should determine the level of detail of the analysis required. 

(2) Price analysis shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15.504-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data 
are required. When appropriate, price analysis shall be used to verify that the overall price offered is fair and 
reasonable. 

CODSIA ANALYSIS 
CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always performed. As presented, when would a 
price analysis be appropriate? · 
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(4) Cast aaalysis m~· alse l:le l:lsea te e'lalYate i:nfeRBatiea ether than east ar prieing 4ata te aeteRBine east 
rea5eaableaess er east realism. 

CODSIA ANALYSIS 
As written, this guidance is meaningless and wiii confuse the relationships 
between cost analysis and information other than cost or pricing data. Mo~eover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 

(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis 
·is performed. · 

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror~s or contractor's 
proposal shall not be disclosed to the offeror or contractor without the concurrence of the contracting officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) The Air Force Institute of Technology (AFin and the Federal Acquisition Institute (FAI) jointly prepared a 
series of five desk references to guide pricing and negotiation personnel. The five desk references are: Price 
Analysis, Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues in Contract Pricing, and 
Federal Contract Negotiation Techniques. The references provide detailed discussion and examples applying pricing 
policies to pricing problems. They are to be used for instruction and professional guidance. However, they are not 
directive and should be considered informational only. Copies of the desk references are available on CD-ROM 
which also contains the FA~ the FTR and various other regulations and training materials. The CD-ROM may be 
purchased by annual subscription (updated quarterly), or individually (reference "List ID GSAFF," Stock No. 722-
009-0000-2). The individual CD-ROMs or subscription to the CD-ROM may be purchased from the Superintendent 
of Documents, U.S. Government Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550, or by 
mail order from the Superintendent of Documents, P.O. Box 3 71954, Pittsburgh, PA 15250-7954. Free copies of the 
desk references are available on the World Wide Web, Internet address: -
http://www .gsa.gov/staf£/v/guides/instructions.htm. 

(b) Price analysis. (1) Price analysis is the process of examining and evaluating a proposed price without evaluating 
its separate cost elements and proposed profit 

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price, 
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not limited to the 
following: 

(i) Comparison of proposed prices received in response to the solicitation. 

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for the same or 
similar end items, if both the validity of the comparison and the reasonableness of the previous price(s) can be 
established. 
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(iii) Application or" rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes, 
and discount or rebate arrangements. 

(v) Comparison of proposed prices with independent Government cost estimates. 

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (iBehuli:ng east er priemg data or infe~matiea ether thaa east er prising. dam), and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

(2) The, Go\·emmeFlt contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: 

(i) Verification of cost or pricing data and evaluation of cost elements, including -

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies; 

(B) Projection of the offeror's cost trends, on the basis of cUITent and historical cost or pricing data; 

(C) Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost
estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other factors. 

(ii) Evaluating the effect of the offeror's CWTent practices on future costs. In conducting this evaluation, the 
contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into 
the future. In pricing production of recently developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stability. 

(iii) Comparison of costs proposed by the offeror for individual cost elements with -

(A) Actual costs previously incurred by the same offeror; 

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items; 

(C) Other cost estimates received in response to the Government's request; 

(D) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost principles and 
procedures in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of 
the FAR looseleaf edition), Cost Accounting Standards. 

(v) Review to determine whether any cost or pricing data necessary to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are such 
data, the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance 
for the incomplete data. 

(vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2). 

(d) Cost realism analysis assessment. (1) Cost realism aBalysis assessment is the process of independently 
reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether the 
estimated proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the 
requirements; and are consistent with the unique methods of performance and materials described in the offeror's 
technical proposal. Cost realism does not equate to the Government's estimate of most probable cost. 

(2) Cost realism analyses assessments shall be perfonned on significant competitive cost-reimbursement contracts 
te determme the preeaale east efperl'ermaaee f.er eaek offerer. 

(i) The proeaele sest may differ from the proposed east and skeuld re~eet the Gevemmeat's hest estimate efdte 
east· ef any eestraet that is mast likel~· to result from die offerer's prepesal. The prehahle east shall he .\!Sed f.er 
IHirposes of evah:1aties to determiBe the hest vakle. 

(ii) The proeaale east is determined hy adjusting eaea efi'eJ=er's proposed east, aad fee v:aea appropriate, te refleet 
amy additiess er redustieas in east elemeats te realistie I eYe Is hased ea the results ef the east reaiMim aaa~·sMi. 

CODSIA ANALYSIS 
The purpose of a cost realism assessment should not be to determine the 
probable cost of performance. (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 

' understands the solicitation requirements. The purpose of cost realism is 
adequately stated in FAR 15.504-l(d)(1). · 

/ 
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(3) Cast realism BBal~·ses m~· alse be used ea eempetitive.f!Xed prise ineeative eeaa=aets er, iR exeeptieaal eases, 
eR ether eempetitive fixea prise ~'jle eeaa=aets wheR aew re£tl:lH=emeRts m~· aet be Rilly "Yndersteed b~· eempetiBg 
efferers, there are (}uality eeReems, er pa5t experieRee mdieates that eeRtTaeters' prepesed eests have resulted iB 
EJUality er serviee shertfaUs. Results efthe aaal)'sis may be used iR perferHumee rislc assessmeRts BBd respeasibili~ 
determi:Aatieas. He'.vever, preJ~esals shall be evaluated using the eriteria in the selieitatiea, aad the effered pr4ees 

. shall aet be adjusted a5 a result efthe aaalysis. 

CODSIA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
n·ot require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to firm fixed price contracts unless and until the CAS Board has exempted firm 
fixed price contracts that do not involve the submission of certified cost or 
pricing data. CODSIA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FASA implementation teams) and the CAS 
Board have not been adequately coordinated. This ·lack of coordination has led 
to a well-known problem where flllJl fixed price contracts have been exempte4 
from TINA but not CAS. For many companies, CAS is a key criterion for 
declining Government business. 

(3) Cost realism assessments shall not be performed on contracts for commercilllltems. 

CODSIA ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for commercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in F:AR 15.504-l(d)(l). 

(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or capability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of material proposed and the need 
for the types and quantities of labor hours and the labor mix. Any other data that may be pertinent to an assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. 

(f) Unit prices. (1) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost. 
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(2) E~reept fer the aG!ll.-lisitieR efeeRUBeFeiai items Contracting officers shall require that offerors identify in their 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such information 
shall be used to determine whether the intrinsic value of an item has been distorted through application of overhead 
and whether such items should be considered for breakout The contracting officer may require such information in 
all other negotiated contracts when appropriate. 

(3) This section does not apply to contracts for commercllllltems. 

CODSIA ANALYSIS 
CODSIA suggests revision so that it is clear that all FAR 15.504-l{f) does not· 
apply to contracts for commercial items. 

(g) Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of 
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of 
one or more contract line items is significantly over or understated as indicated by the application of cost realism 
assessments or price analysis teehni!lYes. The greatest risks associated with unbalanced pricing occur when -

CODSIA ANALYSIS 
CODSIA finds this substantially rewritten provision to be very confusing ( e~g., 
over or understated compared to what?). This· change will relate the assessment 
back to previously defmed methods of evaluation. 

(i) Startup work, mobilization, first articles, or frrst article testing are separate line items; 

(ii) Base quantities and option quantities are separate line items; or 

(iii). The evaluated price is the agsiegate of estimated quantities to be ordered under separate line items of an 
indefmite-delivery contract. 

(2) All offers with separately priced line items or sub line items shall be analyzed to determine if the prices are 
unbalanced. If cost or price analys~s techniques indicate that an offer is unbalanced, the contracting officer shall-

! 

(i) Consider the risks to the Govenpnent associated with the unbalanced pricing in determining the competitive 
range and in making the source selection decision; and 

(ii) Consider whether award of the 'contract will result in paying unreasonably high prices for contract perfo~ance. 

(3) An offer may be rejected if the contracting officer determines the lack of balance poses an unacceptable risk to 

the Government 
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15.504-l Information to support proposal analysis. 

(a) Field pricing assistance. (1) The contracting officer should request field pricing assistance when the information 
available at the buying activity is inadequate to determine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary information needed to conduct a technical or cost or pricing 
analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reports associated with the 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of information and 
level of detail requested will vary in accordance with the specialized resources available at the buying activity and 
the magnitude and complexity of the required analysis. 

(3) \\'hen field pricing assistance is requested, contracting officers are encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early communication with these experts will 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the information necessary to perform the review. 

(4) When requesting field pricing assistance on a contractor's request for equitable adjustment, the contracting 
officer shall provide the information listed in 43.204(bX5). 

(5) Field pricing information and other reports may include proprietary or source selection information (see 3.104-4 
G) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported directly to the contracting officer orally, in writing, or by 
any other method acceptable to the contracting officer. 

(i) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use 
telephonic and/or electronic means to request and transmit pricing information. 

(ii) When it is necessary to have written technical and audit reports, the contracting officer shall request that the 
audit agency concurrently forward the audit report to the requesting contracting officer and the administrative 
contracting officer (ACO). The completed field pricing assistance results may reference audit information, but need 
not reconcile the audit recommendations and technical recommendations. A copy of the information submitted to 
the contracting officer by field pricing personnel shall be provided to the audit agency. 

(2) Audit and field pricing information, whether written or reported telephonically or electronically, shall be made a 
part of the official contract file (see 4.807(f)). · 

(c) Audit assistance for prime or subcontracts. (1) The contracting officer may contact the cognizant audit office 
directly, particularly when an audit is the only field pricing support required. The audit office shall send the audit 
report, or otherwise transmit the audit recommendations, directly to the contracting officer. 

(i) The auditor shall not reveal the audit conclusions or recommendations to the offeror/contractor without obtaining 
the concurrence of the contracting officer. However, the auditor may discuss statements of facts with the Contractor. 

(ii) The contracting officer should be notified immediately of any information disclosed to the auditor after 
submission of a report that may significantly affeCt the audit fmdings and, if necessaJ}', a supplemental audit report 
shall be issued. 
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(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the infonnation 
already available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
detennining the reasonableness of the proposed indirect costs (41 U.S.C. 254d and 10 U.S.C. 2313). 

(3) The auditor is responsible for the scope and depth of the audit. Copies of updated infonnation that will 
significantly affect the audit should be provided to the auditor by the contracting officer. · 

(4) General access to the offeror's books and fmancial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACO, or their representatives from requesting that the offeror provide or 
make available any data or records necessary to analyze the offeror's proposal. 

(d) Deficient proposals. The ACO or the auditor, as appropriate, shall notify the contracting officer immediately if 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit. Oral notifications 
shall be conflnned promptly in writing, including a description of deficient or denied data or records. The 
contracting officer immediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refuse to provide adequate data, or provide access to necessary data, the contracting officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 

. the attempts made to resolve the matter and a statement of the practicability of obtaining the ·supplies or services 
from another source. 1 · 

(e) Subcontractor refusal to grant access to records. The contracting officer shaU be informed of circumstances 
where a prime contractor or higher-tier subcontractor has been denied acceSs to subcontractor records, including 
tile subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the Government Upon completion ofthefield pricing assistance, the 
contracting officer shall disclose t/Je results to t!Je prime contractor or higher-tier subcontractor only after 
obtaining permission from tile subcontractor.lft!Je subcontractor wit/Jholds permission on disclosure, the 
contracting officer shall perform a cost analysis or price analysis and provide general results to t/Je prime 
contractor or lligher-tier subcontractor without disclosing subcontractor proprietary data (e.g., range of fair and 
reasonable prices).lft!Je subcontractor requested an exception under 15.50J-l(b), the contracting officer shaU 
indicate to t!Je prime contractor or higher-.tier subcontractor whether the exception is approved. 

CODSIA ANALYSIS 
CODSIA does not agree that the long-standing policy on subcontractor refusal 
to grant a higher-tier subcontractor access to records, previously described at 
FAR 15.806-3(a)(3), is understood well enough to be removed. This guidance · 
was highly relevant, especially as competitors began teaming on particular 
projects but had to substantially limit access to records. In this case, it has been 
recognized that the Government's interests would be served if the Government 
intervened and performed field pricing actions on behalf of the .Prime contractor 
or higher-tier contractor. CODSIA urges the DAR Council and CAA Council to 
retain this policy. 
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15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for the determination of price reasonableness for the prime contract, 
including subcontracting costs. The contracting officer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the 
prime contract price. This does not relieve the contracting officer from the responsibility to analyze the contractor's 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall-

(1) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses iR tae pfise prepesaJ as part of its own cost or pricing data submission; 
and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its prise. prepesal own cost or pricing data submission. 

CODSIA ANALYSIS 
CODSIA recommends that the present language of 15.504-3(b)(2) and (3) be 
retained. This will acknowledge the very real situation where it is not feasible 
to submit all required data at the time of initial price proposal submission and 
subcontract price analyses and subcontract cost or pricing data traditionally are 
provided with the prime contractor's cost or pricing data submissions. 

(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract, purchase order, or modification expected to exceed the cost or 
pricing data threshold, unless an exemption in 15.503-1(b) applies to that action. 

· (1) The contractor shall ~forward, or cause to be sahmit:tedforwardedby the subcontractor(s), cost or pricing 
data to the Government for ·subcontracts that are the lower of either -

(i) $10,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's 
proposed price, unless the contracting officer believes such submission is unnecessary. 

(2) The contracting officer may require the contractor or subcontractor to ~forward to the Government (or 
cause sY'amissieRforwarding of) subcontractor cost or pricing data below the thresholds in paragraph (c)(l) of this 
subsection that the contracting officer considers necessary for adequately pricing the prime contract. 

(3) Subcontractor cost or pricing data shall be submitted in the format provided in Table 15-2 of 15.508. 
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(4) Subcontractor cost or pricing data shall be current, accurate, and complete as of the date of price agreement, or, 
if applicable, 1m earlier anotller date agreed upon by the parties and specified on the contractor's Certificate of 
Current Cost or Pricing Data. The contractor shall update subcontractor's data, as appropriate, during source 
selection and negotiations. 

(5) If there is more than one prospective subcontractor for any given work, the contractor need only submit cost or 
pricing data for the prospective subcontractor most likely to receive award to the Government 

15.504-4 Profit. 

(a) General. This section prescribes policies for establishing the profit or fee portion of the Government 
prenegotiation objective in price negotiations based on cost analysis. This section does not apply to contracts for 
commercilll items. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.504-4 does not apply 
to contracts for commercial items. This is inade necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 

(I) Profit or fee prenegotiation objectives do not necessarily represent net income to contractors. Rather, they 
represent that element of the potential total remuneration that contractors may receive for contract performance over 
and above allowable costs. This potential remuneration element and the Government's estimate of allowable costs io 
be incurred in contract perfonnance together equal the Government's total prenegotiation objective. Just as actual 
costs may vary from estimated costs, the contractor's actual realized profit or fee may vary from negotiated profit or 
fee, because of such factors as efficiency of performance, incurrence of costs the Government does not recognize as 
allowable, and the contract type. 

(2) It is in the Government's interest to offer contractors opportunities for financial rewards sufficient to stimulate 
efficient contract perfonnance, attract the best capabilities of qualified large and small business concerns to 
Government contracts, and maintain a viable industrial base. 

(3) Both the Government and contractors should be concerned with profit as a motivator of efficient and effective 
contract performance. Negotiations aimed merely at reducing prices by reducing profit, without proper recognition 
of the function of profit, are I)Ot in the Government's interest. Negotiation of extremely low profits, use ofhistorical 
averages, or automatic application of predetermined percentages to total estimated costs do not provide proper 
motivation for optimum contract performance. 

(b) Policy. (1) Structured approaches (see paragraph (d) of this subsection) for determining profit or fee 
prenegotiation objectives provide a discipline for ensuring that all relevant factors are considered. Subject to the 
authorities in 1.30 1 (c), agencies making noncompetitive contract awards over $100,000 totaling $50 million or 
more a year-

(i) Shall use a structured approach for determining the profit or fee objective in those acquisitions that require cost 
analysis; and 

(ii) May prescribe specific exemptions for situations in which mandatory use of a structured approach would be 
clearly inappropriate. 

(2) Agencies may use another agency's structured approach. 
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(c) Contracting officer responsibilities. (I} When the price negotiation is not based on cost analysis, contracting 
officers are not· required to analyze profit · 

(2) When the price negotiation is based on cost analysis, contracting officers in agencies that have a structured 
approach shall use it to analyze profit When not using a structured approach, contracting officers shall comply with 
paragraph (d)(l) of this subsection in developing profit or fee prenegotiation objectiv.es. 

(3) Contracting officers shall use the Government prenegotiation cost objective amounts as ·the basis for calculating 
the profit or fee prenegotiation objective. Before the allowability of facilities capital cost of money, this cost was 
included in profits or fees. Therefore, before applying profit or fee factors, the contracting officer shall exclude any 
facilities capital cost of money included in the cost objective amounts. If the prospective contractor fails to identify 
or propose facilities capital cost of money in a proposal for a contract that will be subject to the cost principles for 
contracts with commercial organizations (see subpart 31.2}, facilities capital cost of money will not be an allowable 
cost in any resulting contract (see 15.508(i)). 

( 4)(i) The contracting officer shall not negotiate a price or fee that exceeds the following statutory limitations, 
imposed by 10 U.S.C. 2306(e) and 41 U.S.C. 254(b): 

(A) For experimental, developmental, or research work performed under a cost-plus-fixed-fee contract, the fee shall 
not exceed 15 percent of the contract's estimated cost, excluding fee .. 

(B) For architect~engineering services for public works or utilities, the contract price or the estimated cost and fee 
. for production and delivery of designs, plans, drawings, and specifications shall not exceed 6 percent of the 

estimated cost of construction of the public work or utility, exclud~g fees. 

{C) For other cost-plus-fiXed-fee contracts,.the fee sha11 not exceed 10 percent of the contract's estimated cost; 
excluding fee. 

(ii) The contracting officer's signature on the price negotiation memorandum or other documentation supporting 
detennination of fair and reasonable price documents the contracting officer's determination that the statutory price 
or fee limitations have not been exceeded. · 

(iii) Agencies sit all not establish administrative ceUings or create administrative procedures that could be 
represented to contractors as de facto ceUings. 

CODSIA ANALYSIS 
CODSIA does not agree that the long-standing prohibitions on agency 
limitations, previously described at FAR 15.901, should be removed. The 
imposition of ceilings amounts, in effect, to cost sharing, is not always 
appropriate. · 

(5) The contracting officer shall not require any prospective contractor to submit breakouts or supporting rationale 
for its profit or fee objective. · 

(6) If a change or modification calls for essentially the same type and mix of work as the basic cOntract and is of 
relatively small dollar value compared to the total contract value, the contracting officer may use the basic contract's 
profit or fee rate as the prenegotiation objective for that change or modification. 

Page 21 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

(d) Profit-analysis factors- (1) Common factors. Unless it is clearly inappropriate or not applicable, each factor 
outlined in paragraphs (d)( I) (i) through (vi) of this subsection shall be considered by agencies in developing their 
structured approaches and by contracting officers in analyzing profit, whether or not using a structured approach. 

(i) Contractor effort. This factor measures the complexity of the work and the resources required of the prospective 
contractor for contract performance. Greater profit opportunity should be provided under contracts requiring a high 
degree of professional and managerial skill and to prospective contractors whose skills, facilities, and technical 
assets can be expected to lead to efficient and economical contract performance. The subfactors in paragraphs 
(d)(l)(i) (A) through (D) of this subsection shall be considered in determining contractor effort, but they may be 
modified in specific situations to accommodate differences in the categories used by prospective contractors for 
listing costs -

(A) Material acquisition. This subfactor measures the managerial and technical effort needed to obtain the required 
purchased parts and material, subcontracted items, and special tooling. Considerations include the complexity of the 
items required, the number of purchase orders and subcontracts to be awarded and administered, whether 
established sources are available or new or second sources must be developed, and whether material will be 
obtained through routine purchase orders or through complex subcontracts requiring detailed specifications. Profit 
consideration should correspond to the managerial and technical effort involved. 

(B) Conversion direct labor. This subfactor measures the contribution of direct engineering, manufacturing, and 
other labor to converting the raw materials, data, and subcontracted items into the contract items. Considerations 
include the diversity of engineering, scientific, and manufacturing labor skills required and the amount and quality 
of supervision and coordination needed to perform the contract task. 

(C) Conversion-related indirect costs. This subfactor measures how much the indirect costs contribute to contract 
perfonnance. The labor elements in the allocable indirect costs should be given the profit consideration they would · 
receive if treated as direct labor. The other elements of indirect costs should be evaluated to determine whether they 
merit only limited profit consideration because of their routine nature, or are elements that contribute significantly 
to the proposed contract. ' 

(D) General management. This subfactor measures the prospective contractor's other indirect costs and general and 
administrative (G&A) expense, their composition, and how much they contribute to contract performance. 
Considerations include how labor in the overhead pools would be treated if it were direct labor, whether elements 
within the pools are routine expenses or instead are elements that contribute significantly to the proposed contract, 
and whether the elements require routine as opposed to unusual managerial effort and attention. 

(ii) Contract cost risk. (A) This factor measures the degree of cost responsibility and associated risk that the 
prospective contractor will assume as a result of the contract type contemplated and considering the reliability of the 
cost estimate in relation to the complexity and duration of the contract task. Determination of contract type should 
be closely related to the risks involved in timely, cost-effective, and efficient performance. This factor should 
compensate contractors proportionately for assuming greater cost risks. 
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(B) The contractor assumes the greatest cost risk in a closely priced fmn-fixed-price contract under which it agrees 
to perform a complex undertaking on time and at a predetermined price. Some fmn-fixed-price contracts may entail 
substantially less cost risk than others because, for example, the contract task is less complex or many of the 
contractor's costs are known at the time of price agreement, in which case the risk factor should be reduced 
accordingly. The contractor assumes the least cost risk in a cost-plus-fiXed-fee level-of-effort contract, under which 
it is.reimbursed those costs determined to be allocable and allowable, plus the fiXed fee. 

(C) In evaluating assumption of cost risk, contracting officers shall, except in unusual circumstances, treat time-and
materials, labor-hour, and fmn-fiXed-price, level-of-effort term contracts as cost-plus-fiXed-fee contracts. 

(iii) Federal socioeconomic programs. This factor measures the degree of support given by the prospective 
contractor to Federal socioeconomic programs, such as those involving small business concerns, small business 
concerns owned and controlled by socially and economically disadvantaged individuals, women-owned small 
businesses, handicapped sheltered workshops, and energy conservation. Greater profit opportunity should be 
provided contractors that have displayed unusual initiative in these programs. 

(iv) Capital investments. This factor takes into account the contribution of contractor investments to efficient and 
economical contract performance. · 

(v) Cost-control and other past accomplishments. This factor allows additional profit opportunities to a prospective 
contractor that has previously demonstrated its ability to perform similar tasks effectively and economically. In 
addition, consideration should be given to measures taken by the prospective contractor that result in productivity 
improvements, and other cost-reduction accomplishments that will benefit the Government in follow-on contracts. 

(vi) Independent development. Under this factor, the contractor may be provided additional profit opportunities in 
recognition of independent development efforts relevant to the contract end item without Government assistance. 
The contracting officer should consider whether the development cost was recovered directly or indirectly from 
Government sources. 

(2) Additional factors. In order to foster achievement of program objectives, each agency may include additional . 
factors in its structured approach or take them into account in the profit analysis of individual contract actions. 

15.505 Price negotiation. 
r 

(a) The purpose of performing cost or price analysis is to 4evelop a negotiation position that permits the contracting 
officer and the offeror an opportunity to reach agreement on a {air and reasonable price. A fair and reasonable price 
does not require that agreement be reached on every element of cost, nor is it mandatory that the agreed price be 
within the contracting officer's iilitial negotiation position. Taking into consideration the advisory recommendations, 
reports of contributing specialists, and the current status of the contractor's purchasing system, the contracting 
officer is responsible for exercising the requisite judgment needed to reach a negotiated settlement with the offeror 
and is solely responsible for the fmal price agreement. However, when significant audit or other specialist 
recommendations are not adopted, the contracting officer should provide rationale that supports the negotiation 
result in the price negotiation documenta~ion. 

Page23 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-019 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTALICS 

(b) The contracting officer's primary concern is the overall price the Government will actually pay. The contracting 
officer's objective is to negotiate a contract of a type and with a price providing the .contractor the greatest incentive 
for efficient and economical performance. The negotiation of a contract type and a price are related and should be 
considered together with the issues of risk and uncertainty to the contJ:actor and the Government. Therefore. the 
contracting officer should not become preoccupied with any single element and should balance the·contract type, 
cost, and profit or fee negotiated to achieve a total result - a price that is fair and reasonable to both the Government 
and the contractor. · 

(c) The Government's cost obj~ctive and proposed pricing arrangement directly affect the profit or fee objective. 
Because profit or fee is only one of several interrelated variables, the contracting officer shall not agree on profit or 
fee without. concurrent agreement on cost and type of contract. 

(d) If, however, the contractor insists on a price or demands a profit or fee that the contracting officer considers 
unreasonable, and the contracting officer has taken all authorized actions (including determining the feasibility of 
developing an alternative source) without success, the contracting officer shall refer the contract action to a level 
above the contracting officer. Disposition of the action should be documented. 

15.506 Documentation. 

15.506-1 Prenegotiation objectives. 

(a) The prenegotiation objectives establish the Government's initial negotiation position. They assist in the 
contracting officer's determination of fair and reasonable price. They should be based on the results of the 
contracting officer's analysis of the offeror's proposal, taking into consideration all pertinent information including 
field pricing assistance, audit reports and technical analysis, fact-fmding results, independent Government cost 
estimates and price histories. 

(b) The contracting officer shall establish prenegotiation objectives before the negotiation of any pricing action. The 
scope and depth of the analysis supporting the objectives should be directly related to the dollar value, importance, 
and complexity of the pricing action. When cost analysis is required, the contracting officer shall document the 
pertinent issues to be negotiated, the cost objectives, and a profi~ or fee objective. 
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15.506-2 Certificate of Current Cost or Pricing Data. 

(a) When cost or pricing data are required, the contracting officer shall require the contractor to execute a Certificate 
of Current Cost or Pricing Data, using the fonnat in this paragraph, and shall include the executed certificate in the 
contract file. A certificate shall not be required for information other than cost or pricing data. 

CQDSIA ANALYSIS . 
CODSIA believes additional clarity is needed. 

Certificate of Current Cost or Pricing Data 

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defmed 
in section 1 S .SO 1 of the Federal Acquisition Regulation (FAR) and required under FAR 
subsection 15.503-4) submitted, either actually or by specific identification in writing, to the 
Contracting Officer ·or to the Contracting Officer's representative in support of • are 
accurate, complete, and current as of • •. This certification includes the cost or pricing 
data supporting any advance agreements and forward pricing rate agreements between the offeror 
and the Government that are part of the proposal. 

Fmm __________________ __ 
Signature. ______________ _ 
Name __________________ _ 
Title _________________ _ 

Date of execution~•·------

• Identify the proposal, quotation, request for price adjustment, or other submission involved, 
giving the appropriate identifying number (e.g., RFP No.). 

•• Insert the day, month, and year when price negotiations were concluded and price agreement 
was reached or, if applicable, aR earlier another date agreed upon between the parties that is as 
close as practicable to the date of agreement on price. 

• • • Insert the day, month, and year of signing, which should be as close as practicable to the date 
when the price negotiations were concluded and the contract price was agreed to. 

(End of certificate) 

(b) The certificate does not constitute a representation as to the accuracy of the contractor's judgment on the 
estimate of future costs or projections. It applies to the data upon which the judgment or estimate was based. This 
distinc;tion between fact and judgment should be clearly understood. If the contractor had information reasonably 
available at the time of agreement showing that the negotiated price was not based on. accurate, complete, and 
current data, the contractor's responsibility is not limited by any lack of personal knowledge of the infonnation on 
the part of its negotiators. 
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(c) The contracting officer and contractor are encouraged to reach a prior agreement on criteria for establishing 
closing or cutoff dates when appropriate in order to minimize delays associated with proposal updates. Closing or 
cutoff dates should be included as part of the data submitted with the proposal and, before agreement on price, data 
should be updated by the contractor to the latest closing or cutoff dates for which the data are available. Use of 
cutoff dates coinciding with reports is acceptable, as certain data may not be reasonably available before normal 
periodic closing dates (e.g., actual indirect costs). Data within the contractor's.or a subcontractor's organization on 
matters significant to contractor management and to the Government will be treated as reasonably available. What is 
significant depends upon the circumstances of each acquisition. 

(d) Possession of a Certificate of Current Cost or Pricing Data is not a substitute for examining and analyzing the 
contractor's proposal. · 

(e) If cost or pricing data are requested by the Ge•lemmeat contracting officer and submitted by an offeror; but an 
exception is later found to.apply, the data shall not be considered cost or pricing data and shall not be regarded liS 

certified in accordance with this subsection. Examples Include: · 

(1) Contractor unnecessarily submitted cost or pricing data when price WIIS based on adequate price competition. 

(2) Contractor submitted cost or pricing data when price was expected to exceed the pertinent threshold, but 
resulting contract action was less than the pertinent threshold. 

(3) Contracting officer required submission of cost or pricing data below the pertinent threshold without the 
written approval of the head of the contracting activity •. 

CODSIA ANALYSIS 
CODSIA believes additional clarity is needed, including examples of 
circumstances where certified cost or pricing data would be subsequently 
determined to be uncertified. 

15.506-3 Documenting the negotiation. 

(a) The contract file shall document the principal elements of the negotiated agreement. The documentation (e.g., 
price negotiation memorandum {PNM)) shall include the following: 

(I) The purpose of the negotiation. 

(2) A description of the acquisition, including appropriate identifying numbers (e.g., RFP No.). 

(3) The name, position, and organization of each person representing the contractor and the Government in the 
negotiation. 

(4) The current status of any contractor systems (e.g., purchasing, estimating, accounting, and compensation) to the 
extent they affected and were considered in the negotiation. 
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(5) If cost or pricing data were not required in the case of any price negotiation exceeding the cost or pricing data 
threshold, the exception used and the basis for it 

(6) If cost or pricing data were required, the extent to which the contracting officer-

(i) Relied on the cost or pricing data submitted and used them in negotiating the price; or 

(ii) Recognized as inaccurate, incomplete, or noncurrent any cost or pricing data submitted; the action taken by the 
contracting officer and the contractor as a result; and the effect of the defective data on the price negotiated. 

(7) If cost or pricing data were required in the case of any price negotiation below the cost or pricing data 
tltresllold, the head of the contracting activity's wrlttenjustijication-

(i) Wily tlae contracting officer could not determine the reasonableness of price wit/tout the cost or pricing data; 
and 

(ii) What efforts were taken to obtain the necessary data from sources other than the contractor. 

CODSIA ANALYSIS 
The price negotiation memorandum should contain a complete record of why 
cost or pricing data were obtained on contract actions below the pertinent 
threshold. 

~ (8) A summary of the contractor's proposal, any field pricing assistance recommendations, including the reasons 
for any pertinent variances from them, the Government's negotiation objective, and the negotiated position. Where 
the detennination of price reasonableness is based on cost analysis, the summary shall address each major cost 
element. \Vhen detennination of price reasonableness is based on price analysis, the summary shall include the 
source and type of data used to support the determination; 

~ (9) The most significant facts or considerations controlling the establishment of the prenegotiation objectives 
and the negotiated agreement including an explanation of any significant differences between the two positions. 

~ (10) To the extent such direction has a significant effect on the action, a discussion and quantification of the 
impact of direction given by Congress, other agencies, and higher-level officials (i.e., officials who would not 
normally exercise authority during the award and review process for the instant contract action). 

~ (11) The basis for the profit or fee prenegotiation objectiv~ and the profit or fee negotiated. 

(b) Whenever field pricing assistance has been obtained, the contracting officer shall forward a copy of the analysis 
to the office(s) providing assistance. When appropriate, information on how advisory field support can be made 
more effective should be provided separately. 
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15.507 Special cost or pricing areas. 

15.507-l)Dere~tive cost or pricing data. 

(a) If, before agreement on price, the contracting officer learns that any cost or pricing data submitted are 
inaccurate, incomplete, or noncurrent, the contractjng officer shall immediately bring the matter to the attention of 
the prospective contractor, whether the defective data increase or decrease the contract price. The contracting officer 
shall consider any new data submitted to correct the deficiency, or consider the inaccuracy, incompleteness, or 
non currency of the data when negotiating the cpntract price. The price negotiation memorandum shall re_flect the 
adjustments made to the data or the corrected data used to negotiate the contract price. 

(b)(l) If, after award, cost or pricing data are found to be inaccurate, incomplete, or noncurrent as of the date of 
fmal agreement on price or an earlier another date agreed upon by the parties given on the contractor's or 
subcontractor's Certificate of Current Cost or Pricing Data, the Government is entitled to a price adjustment, 
including profit or fee, of any significant amount by which the price was increased because of the defective data. 
This entitlement is ensured by including in the contract one of the clauses prescribed in 15.508 (b) and (c) and set 
forth in the provision at 52.215-22, Price Reduction for Defective Cost or Pricing Data, and 52.215-23, Price 
Reduction for Defective Cost or Pricing Data-Modifications. The clauses give the Government the right to a price 
adjustment for defects in cost or pricing data submitted by the contractor, a prospective subcontractor, or an actual 
subcontractor. 

(2) In arriving at a price adjustment, the contracting officer shall consider the time by which the cost or pricing data 
became reasonably available to the contractor, and the extent to which the Government relied upon the defective 
data. 

(3) The clauses referred to in paragraph (b)(1) of this subsection recognize that the Government's right to a price 
adjustment is not affected by any of the following circumstances: 

(i) The contra.ctor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position; 

(ii) The contracting officer should have known that the cost or pricing data in issue were defective even though the 
coptractor or subcontractor took no affumative action to bring the character of the data to the attention of the 
contracting officer; 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under such contract; or 

(iv) Cost or pricing data were required, however, the prime contractor or subcontractor did not submit a Certificate 
of Current Cost or Pricing Data relating to the contract. 

(4) Subject to paragraphs (b) (5) and (6) of this subsection, the contracting officer shall allow an offset for any 
understated cost or pricing data submitted in support of price negotiations, up to the amount of the Government's 
claim for overstated pricing data arising out of the same pricing action (e.g., the initial pricing of the same contract 
or the pricing of the same change order). 
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(5) An offset shall be allowed only in an amount supported by the facts and if the contractor-

(i) Certifies to the contracting officer that, to the best of the contractor's knowledge and belief, the contractor is 
entitled to the offset in the amount requested; and · 

(ii) Proves that the cost or pricing data were available before the date of agreement on price but were not submitted. 
Such offsets need not be in the same cost grouping~ (e.g., material, direct labor, or indirect costs). 

(6) An offset shall not be allowed if-

(i) The understated data was known by the contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(ii) The Government proves that the facts demonstrate that the price would not have increased in the amount to be 
offset even if the ~vailable data had b~en submitted before the date of agreement on price. 

(7)(i) In addition to the price adjustment amount, the Government is entitled to interest on any overpayments. The 
Government is also entitled to penalty amounts on certain of these overpayments. Overpayment occurs only when 
payment is made for supplies or services accepted by the Government Overpayments do not result from amounts 
paid for contract financing, as defmed in 32.902. 

(ii) In calculating the interest amount due, the contracting officer shall-

(A) Determine the defective pricing amounts that have been overpaid to the contractor; 

(B) Consider the date of each overpayment (the date of overpayment for this interest calculation shall be the date 
payment was made for the related completed and accepted contract items; or for subcontract defective pricing, the 
date payment was made to the prime contractor, based on prime contract progress billings or deliveries, which 
included payments for a completed and accepted subcontract item); and 

(C) Apply the underpayment interest rate(s) in effect for each quarter from the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed by the Secretary of the Treasury under 26 U.S.C. 662l(a)(2) .. 

(iii) In arriving at the amount due for penalties on contracts where the submission of defective cost or pricing data 
was a knowing submission, th~ contracting officer shall obtain an amount equal to the amount of overpayment 
made. Before taking any contractual actions concerning penalties, the contracting officer shall obtain the advice of 
counsel. · 

(iv) In the price reductiC)n modification or demand, the contracting officer shall separately include-

(A) The repayment amount; 

(B) The penalty amount (if any); 

(C) The interest amount through a specified date; and 

(D) A statement that interest will continue to accrue until repayment is made. 

I 

. ,, 
~ 
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(c) If, after award, pte contracting officer learns or suspects that the data furnished were not accurate, complete, and 
current, or were not adequately verified by the contractor as of the time of negotiation, the contracting officer shall 
request an audit to evaluate the accuracy, completeness, and currency of the data. The Government may evaluate the 
profit-cost relationships only if the audit reveals that the data certified by the contractor were defective. The 
contracting officer shall not reprice the contract solely because the profit was greater than forecast or because a 
contingency specified in the submission failed to materialize. 

(d) For each advisory audit received based on a postaward review that indicates defective pricing; the contracting 
officer shall make a determination as to whether or not the data submitted were defective and relied upon. Before 
making such a determination, the contracting officer should give the contractor an opportunity to support the 
accuracy, completeness, and currency of the data in question. The contracting officer shall prepare a memorandum 
documenting both the determination and any corrective action taken as a result. The contracting officer shall send 
one copy of this ~emorandum to the auditor and, if the contract has been assigned for administration, one copy to 
the administrative contracting officer (ACO). A copy of the memorandum or other notice of the contracting officer's 
determination shall be provided to the contractor. · 

(e) If both the contractor and subcontractor submitted, and the contractor certified, or should have certified, cost or 
pricing data, the Government has the right, under the clauses at 52.215-22, Price Reduction for Defective Cost or 
Pricing Data, and 52.215-23, Price Reduction for Defective Cost or Pricing Data-Modifications, to reduce the prime 
contract price if it was significantly increased because a subcontractor submitted defective data. This right applies 
whether these data supported subcontract cost estimates or s1._1pported finn agreements between subcontractor and 
contractor. 

(f) If Government audit discloses defective subcontractor cost or pricing data, the information necessary to support a 
reduction in prime contract and subcontract prices may be available only from the Government. To the extent · 
necessary to secure a prime contract price reduction, the contracting officer should make this information available 
to the prime contractor or appropriate subcontractors, upon request. If release of the information would compromise 
Government security or disclose trade secrets or confidential business information, the contracting officer shall 
release it only under conditions that will protect it from improper disclosure. Information made available under this 
paragraph shall be limited to that used as the basis for the prime contract price reduction. In order to afford an 
opportunity for corrective action, the contracting officer should give the prime contractor reasonable advance notice 
before determining to reduce the prime contract price. 

(1) 'When a prime contractor includes defective subcontract data in arriving at the price but later awards the 
subcontract to a lower priced subcontractor (or does not subcontract for the work), any adjustment in the prime 
contract price due to defective subcontract data is limited to the difference (plus applicable indirect cost and profit 
markups) between the subcontract price used for pricing the prime contract, and either the actual subcontract price 

. or the actual cost to the contractor, if not subcontracted, provided the data on which the actual subcontract price is 
based are not themselves defective. 

(2) Under.cost-reimbursement contracts and under all flXed-price contracts except fmn-flXed-price contracts,.and 
flXed-price contracts with economic price adjustment, payments to subcontractors that are higher than they would be 
had there been no defective subcontractor cost or pricing data shall be the basis for disallowance or nonrecognition 
of costs under the clauses prescribed in 15.508 (b) and (c). The Government bas a continuing and direct fmancial 
interest in such payments that is unaffected by the initi~I agreement on prime contract price. 
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15.507-2 Make-or-buy programs. 

(a) General. The prime contractor is responsible for managing contract performance, including planning, placing, 
and admiriistering subcontracts as necessary to ensure the lowest overall cost and technical risk to the Government. 
When make-or-buy programs are required, the Government may reserve the right to review and agree on the 
contractor's make-or-buy program when necessary to ensure negotiation of reasonable contract prices, satisfactory 
performance, or implementation of socioeconomic policies. Consent to subcontracts and review of contractors' 
purchasing systems are separate actions covered in part 44. This section does not apply to contracts for commercllll 
items. 

(b) Defmitions. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.507-2 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 

Buy item means an item or work effort to be produced or performed by a subcontractor. 

Make item means an item or work effort to be produced or performed by the prime contractor or its aftlliates, 
subsidiaries, or divisions. · 

Make-or-buy program means that part of a contractor's written plan for a contract identifying those major items to 
be produced or work efforts to be performed in the prime contractor's facilities and those to be subcontracted. 

(c) Acquisitions requiring make-or-buy programs. (1) Contracting officers may require prospective contractors to 
submit make-or-buy program plans for negotiated acquisitions requiring. cost or pricing data whose estimated value 
is $10 million or more, except when the proposed contract is for research or development and, if prototypes or 
hardware are involved, no sign_ificant follow-on production is anticipated. 

(2) Contracting officers may require prospective contractors to submit make-or-buy programs for negotiated 
acquisitions whose estimated value is under $10 million only if the contracting officer -

(i) Determines that the information is necessary; and 

(ii) Documents the reasons in the contract file. 

(d) Solicitation requirements. When prospective contractors are required to submit proposed make-or-buy programs, 
the solicitation shall include- · 

( 1) A statement that the program and required supporting information must accompany the offer; and 

(2) A description of factors to be used in evaluating the proposed program, such as capability, capacity, availability 
of small, small disadvantaged, and women-owned small business concerns for subcontracting, establishment of new 
facilities in or near labor surplus areas, delivery or performance schedules, control of technical and schedule 
interfaces, proprietary processes, technical superiority or exclusiveness, and technical risks involved. 

(e) Program requirements. To support a make-or-buy program, the following information shall be supplied by the 
contractor in its proposal: 
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(1) Items and work included. The infonnation required from a contractor in a make-or-buy program shall be 
confmed to those major items or work efforts that nonnally would require company management review of the 
make-or-buy decision because they are complex, costly, needed in large quantities, or require additional facilities to 

. produce. Raw materials, commercial items (see 2.101 ), and off-the-shelf items (see 46.101) shall not be included, 
unless their potential impact on contract cost or schedule is critical. As a rule, make-or-buy programs should not 
include items or work efforts estimated to cost less than 1 percent of the total estimated contract price or any 
minimum dollar amount set by the agency. 

(2) The offeror's program should include or be supported by the following information: 

(i) A description of each major item or work effort. 

(ii) Categorization of each major item or work effort as "must make," "must buy" or "can either make or buy." 

(iii) For each item or work effort categorized as "can either make or buy," a proposal either to "make" or to "buy." 

(iv) Reasons for categorizing items and work efforts as "must make" or "must buy," and proposing to "make" or to 
"buy" those categorized as "can either make or buy." The reasons must include the consideration given to the 
evaluation factors described in the solicitation and be in sufficient detail to permit the contracting officer to evaluate 
the categorization or proposal. · 

(v) Designation ofthe plant or division proposed to make each item or perform each work effort, and a statement as 
to whether the existing or proposed new facility is in or near a labor surplus area. 

(vi) Identification of proposed subcontractors, ifknown, and their location and size status (see also subpart 19.7 for 
subcontracting plan requirements). 

(vii) Any recommendations to defer make-or-buy decisions when categorization of some items or work efforts is 
impracticable at the time of submission. 

(viii) Any other infonnation the contracting officer requires in order to evaluate the program. 

(f) Evaluation, negotiation, and agreement Contracting officers shall evaluate and negotiate proposed make-or-buy 
programs as soon as practicable after their receipt and before contract award. 

(1) When the program is to be incorporated in the contract and the design status of the product being acquired does 
not penn it accurate precontract identification of major items or work efforts, the contracting officer shall notify the 
prospective contractor in writing that these items or efforts, when identifiable, shall be added under the clause at 
52.215-21, Changes or Additions to Make-or-Buy Program. 

(2) Contracting officers normally shall not agree to proposed "make .items" when the products or services are not 
regularly manufactured or provided by the contractor and are available- quality, quantity, delivery, and other 
essential factors considered - from another fmn at equal or lower prices or when they are regularly manufactured or 
provided by the contractor, but availabl~- quality, quantity, delivery, and other essential factors considered- from 
another fmn at lower prices. However, the contracting officer may agree to these as ''make items" if an overall 
lower Government wide cost would result or it is otherwise in the best interest of the Government If this situation 
occurs in any fixed-price incentive or cost-plus-incentive-fee contract, the contracting officer shall specify these 
items in the contract and state that they are subject to paragraph (d) of the clause at 52.215-21, Changes or 
Additions to Make-or-Buy Program (see 15.508(a)). If the contractor proposes to reverse the categorization of such 
items during contract performance, the contract price shall be subject to equitable reduction. 
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(g) Incorporating make-or-buy programs in contracts. The contracting officer may incorporate the make-or-buy 
program in negotiated contracts for - · 

(1) Major systems (see part 34) or their subsystems or components, regardless of contract type; or 

(2) Other supplies and services if-

(i) The contract is a cost-reimbursable contract, or a cost-sharing contract in which the contractor's share of the cost 
is l~ss than 25 percent; and · 

(ii) The contracting officer determines that technical or cost risks justify Government review and approval of 
changes or additions to the make-or-buy program. 

15.507-3 Forward pricing rate agreements. 

(a) When certified cost or pricing data are required, offerors are required to describe any forward pricing rate 
agreements (FPRA's) in each specific pricing proposal to which the rates apply and to identify the latest cost or 
pricing data already submitted in accordance with the agreement. All data submitted in connection with the 
agreement, updated as necessary, form a part of the total data that the offeror certifies to be accurate, complete, and 
current at the time of agreement on price for an initial contract or for a contract modification. 

(b) Contracting officers will use FPRA rates as bases for pricing all contracts, modifications, and other contractual 
actions to be performed during the period covered by the agreement. Conditions that may affect the agreement's 
validity shall be reported promptly to the ACO. If the ACO determines that a changed condition invalidates the 
agreement, the ACO shall notify all interested parties of the extent of its effect and status of efforts to establish a 
revised FPRA. 

(c) Contracting officers shall not require certification at the time of agreement for data supplied in support of 
FPRA's or other advance agreements. When a forward pricing rate agreement or other advance agreement is used to 
price a contract action that requires a certificate, the cert.ificate supporting that contract action shall cover the data 
supplied to support the FPRA or other advance agreement, and all other data supporting the action. 

(d) When an FPRA is invalid, the contractor should submit and negotiate a new proposal to reflect the changed 
conditions. If an FPRA has not been established or has been invalidated, the ACO will issue a forward pricing rate 
recommendation (FPRR) to buying activities with documentation to assist negotiators. In the absence of a FPRA or 
FPRR, field pricing information will include support for rates utilized. 

. ~ 

(e) The ACO may negotiate continuous updates to the FPRA. The FPRA will provide specific terms and conditions 
covering notification, application, and data requirements for systematic monitoring to assure the validity of the 
rates. 
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15.507-4 Should-cost review. 

(a) General. (1) Should-cost reviews are a specialized form of cost analysis. Should-cost reviews differ from 
traditional evaluation methods because they do not assume that a contractor's historical costs reflect efficient and 
economical operation. Instead, these reviews evaluate the economy and efficiency of the contractor's existing work 
force, methods, materials, facilities, operating systems, and management. These reviews are accomplished by a 
multi-functional team of Government contracting, contract administration, pricing, audit, and engineering 
representatives. The objective of should-cost reviews is to promote both short and long-range improvements in the 
contractor's economy apd efficiency in order to reduce the cost of performance of Government contracts. In 
addition, by providing rationale for any recommendations and quantifying their impact on cost, the Government will 
be better able to develop realistic objectives for negotiation. 

(2) There are two types of should-cost reviews- program should-cost review (see paragraph (b) of this subsection) 
and overhead should-cost review (see paragraph (c) of this subsection). These should-cost reviews may be 
perfonned together or independently. The scope of a should-cost review can range from a large-scale review 
examining the contractor's entire operation (including plant-wide overhead and selected major subcontractors) to a 
small-scale tailored review examining specific portions of a contractor's operation. 

(b) Program should-cost review. (1) Program should-cosfreview is used to evaluate significant elements of direct 
costs, such as material and labor, and associated indirect costs, usually associated with the production of major 
systems. When a program should-cost review is conducted relative to a contractor proposal, a separate audit report 
on the proposal is required. 

(2) A program should-cost review should be considered, particularly in the case of a major system acquisition (see 
part 34), when-

(i) Some initial production has already taken place; 

(ii) The contract will be awarded on a sole-source basis; 

(iii) There are future-year production requirements for substantial quantities of like items; 

(iv) The items being acquired have a hi~tory of increasing costs; 

{v) The work is sufficiently defmed to permit an effective analysis and major changes are unlikely; 

(vi) Sufficient time is available to plan and adequately conduct the should-cost review; and 

(vii) Personnel with the required skills are available or can be assigned for the duration of the should-cost review. 

(3) The contracting officer should decide which elements of the contractor's operation have the greatest potential for 
cost savings and assign the available personnel resources accordingly. The expertise of on-site Government 
personnel should be used, when appropriate. While the particular elements to be analyzed are a function of the 
contract work task, elements such as manufacturing, pricing and accounting, management and organization, and 
subcontract and vendor management are normally reviewed in a should-cost review. 
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(4) In acquisitions for which a program should-cost review is conducted, a separate program should-cost review 
team report, prepared in accordance with agency procedures, is required. The contracting officer shall consider the 
findings and recommendations contained in the program .should-cost review team report when negotiating the 
contract price. After completing the negotiation, the contracting officer shall provide the ACO a report of any 
identified uneconomical or inefficient practices, together with a report of correction or disposition agreements 
reached with the contractor. The contracting officer shall establish a follow-up plan to monitor the correction of the 
uneconomical or inefficient practices. 

(5) When a program should-cost review is planned, the contracting officer should state this fact in the acquisition 
· plan or acquisition plan updates (see subpart 7.1) and in the solicitation. 

(c) Overhead should-cost review. (1) An overhead should-cost review is used to evaluate indirect costs, such as 
fringe benefits, shipping and receiving, facilities and equipment, depreciation, plant maintenance and security, 
taxes, and general and administrative activities. It is normally used to evaluate and negotiate· an FPRA with the 
contractor. When an overhead should-cost review is conducted, a separate audit report is required. 

(2) The following factors should be considered when selecting contractor sites for overhead should-cost reviews: 

{i) Dollar amount of Government business. 

(ii) Level of Government participation. 

(iii) Level of noncompetitive Government contracts. 

(iv) Volume of proposal activity. 

(v) Major system or program. 

(vi) Corporate reorganizations, mergers, acquisitions, or takeovers. 

(vii) Other conditions (e.g., changes in accounting systems, management, or business activity). 

(3) The objective of the overhead should-cost review is to evaluate significant indirect cost elements in-depth, and 
identify and recommend corrective actions regarding inefficient and uneconomical practices. If it is conducted in 
conjunction with a program should-cost review, a separate overhead should-cost review report is not required. 
However, the fmdings and recommendations of the overhead should-cost team, or any separate overhead should
cost review report, shall be provided to the ACO. The ACO should use this information to form the basis for the 
Government position in negotiating an FPRA with the contractor. The ACO shall establish a follow-up plan to 
monitor the correction of the uneconomical or inefficient practices. 
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15.507-5 Estimating systems. 

(a) Using an acceptable estimating system for proposal preparation benefits both the Government and the contractor 
by increasing the accuracy and reliability of individual proposals. Cognizant audit activities, when it is appropriate 
to do so, shall establish and manage regular programs for reviewing selected contractors' estimating systems or 
methods, in order to reduce the scope of reviews to be perfonned on individual proposals, expedite the negotiation 
process, and increase the reliability of proposals. The results of estimating system reviews shall be documented in 
survey reports. 

{b) The auditor shall send a copy of the estimating system survey report and a copy of the official notice of 
corrective action required to each contracting office and contract administration office having substantial business 
with that contractor. Significant deficiencies not corrected by the contractor shall be a consideration in subsequent 
proposal analyses and negotiations. 

15.508 Solicitation provisions and contract clauses. 

(a) The contracting officer shall insert the clause at 52.215-21, Changes or Additions to Make-or-Buy Program, in 
solicitations and contracts when it is contemplated that a make-or-buy program will be incorporated in the contract. 
If a less economical "make" or "buy'~ categoriZation is selected for one or more items of significant value, the 
contracting officer shall use the clause with -

(1) Its Alternate I, if a fiXed-price incentive contract is contemplated; or · 

(2) Its Alternate II, if a cost-plus-incentive-fee contract is contemplated. 

(b) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-22, Price Reduction 
for Defective Cost or Pricing Data, in solicitations and contracts when it is contemplated that cost or pricing data 
will be required from the contractor or any subcontractor (see 15.503-4). 

(c) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-23, Price Reduction 
for Defective Cost or Pricing Data-Modifications, in solicitations and contracts when it is contemplated that cost or 
pricing data will be required from the contractor or any subcontractor (see 15.503-4) for the pricing of contract 
modifications, and the clause prescribed in paragraph (b) of this section has not been included. 

(d) The contracting officer shall insert the clause at 52.215-24, Subcontractor Cost or Pricing Data, in solicitations 
and contracts when the clause prescribed in paragraph (b) ofthis section is included. 

(e) The contracting officer shaii insert the clause at 52.215-25, Subcontractor Cost or Pricing Data-Modifications, in 
soJicitations and contracts when the clause prescribed in paragraph (c) of this section is included. 
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(f) The contracting officer shall insert the clause at 52.215-26, Integrity ofUnit Prices, in solicitations and contracts 
for other than -

(I) Acquisitions at or below the simplified acquisition threshold; 

(2) Construction or architect-engineer services under part 36; 

(3) Utility services under part 41; 

(4) Service contracts where supplies are not required; 

(5) Acquisitions of commercial items; and 

(6) Contracts for petroleum products. The contracting officer shall insert the clause with its Alternate I when 
contracting without full and open competition or when prescribed by agency regulations. 

(g) The contracting officer shall insert the clause at 52.215-27, Termination ofDefmed Benefit Pension Plans, in 
solicitations and contracts for which it is anticipated that cost or pricing data will be required or for which any 
preaward or postaward cost determinations will be subject to part 31. 

(h) The contracting officer shall insert the provision at 52.215-30, Facilities Capital Cost of Money, in solicitations 
expected to result in contracts that are subject to the cost principles for contracts with commercial organizations (see 
subpart 31.2). 

(i) If the prospective contractor does not propose facilities capital cost of money in its offer, the contracting officer 
shall insert the clause at 52.215-31, Waiver of Facilities Capital Cost of Money, in the resulting contract. 

G) The contracting officer shall insert the clause at 52.215-39, Reversion or Adjustment of Plans for Postretirement 
Benefits (PRB) Other Than Pensions, in solicitations and contracts for which it is anticipated that cost or pricing 
data will be required or for which any preaward or postaward cost determinations will be subject to part 31. 

(k) The contracting officer shall insert the clause at 52.215-40, Notification of Ownership Changes, in solicitations 
and contracts for which it is contemplated that cost or pricing data will be. required or for which any preaward or 
postaward cost determination will be subject to subpart 31.2. 

(I) Considering the hierarchy at 15.502, the contracting officer may insert the provision at 52.215-41, Requirements 
for Cost or Pricing Data or Information Other Than Cost or Pricing Data, in solicitations if it is reasonably certain 
that cost or pricing data or information other than cost or pricing data will be required. This provision also provides 
instructions to offerors on how to request an exception. The contracting officer shall-

(1) Use the provision with its Alternate I to specify a format for cost or pricing data other than the fonnat required 
by Table 15-2 of this section; 

(2) Use the provision with its Alternate II if copies of the proposal are to be sent to the ACO and contract auditor; 

(3) Use the provision with its Alternate m if submission via electronic media is required; and 

( 4) Replace the basic provision with its Alternate IV if cost or pricing data are not expected to be required because 
an exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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(m) Considering the hierarchy at 15.502, the contracting officer may insert the clause at 52.215-42, Requirements 
for Cost or Pricing Data or Information Other Than Cost or Pricing Data-Modifications, in solicitations and 
contracts if it is reasonably certain that cost or pricing data or information other than cost or pricing data will be 
required for modifications. This clause also provides instructions to contractors on how to request an exception. The 
contracting officer shall -

(I) Use the clause with its Alternate I to specify a format for cost or pricing data other than the format required by 
Table 15-2 of this section; 

(2) Use the clause with its Alternate II if copies of the proposal are to be sent to the ACO and contract auditor; 

(3) Use the clause with its Alternate III if submission via electronic media is required; and 

(4) Replace the basic clause with its Alternate IV if cost or pricing data are not expected to be required because an 
exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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Table 15-l. Instructions for Submitting Cost or Pricing Data 

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are 
required. 

Notices 

I. There is a clear distinction between submitting cost or pricing data and merely making available books, records, 
and other documents without identification. The requirement for submission of cost or pricing data is met when all 
accurate cost or pricing data reasonably available to the offeror have been submitted, either actually or by specific 
identification, to the Contracting Officer or an authorized representative. As .later information comes into your · 
possession, it should be promptly submitted to the Contracting Officer demonstrating how the information relates to 
your price proposal. The requirement for submission of cost or pricing data continues up to the time ofagreement 
on price, or ae earlier another <fate agreed upon between the parties if applicable. · 

2. By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to 
examine records that formed the basis for the pricing proposal. That examination can take place at any time before 
award. It may include those books, records, documents, and other types of factual information (regardless of form or 
whether the information is specifically referenced or included in the proposal as the basis for pricing) that will 
permit an adequate evaluation of the proposed price. 

General Instructions 

1. You must provide the following information on the fU"St page of your pricing proposal: 

(a) Solicitation, contract and/or modification number; 

(b) Name and address of offeror; 

(c) Name and telephone number of point of contact; 

(d) Name of contract administration office (if available); 

(e) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, 
unpriced order, or other); 

(f) Proposed cost, profit or fee, and total; 

(g) \Vhether you will require the use of Governrilent property in the performance of the contract, and, if so, what 
property; 

(h) Whether your organization is subject to cost accounting standards, whether the proposal is consistent with your 
established estimating and accounting principles and procedures and FAR part 31, Cost Principles, and, if not, an · 
explanation; · 
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(i) The following statement: 

This proposal reflects our estimates and/or actual costs as of this date and conforms with the instructions in FAR 
15.503-5(b)(1) and Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized 
representative(s) the right to examine, at any time before award, those records, which include books, documents, 
accounting procedures and practices, and other data, regardless of type and form or whether such supporting 
information is specifically referenced or included in the proposal as the basis for pricing, that will permit an 
adequate evaluation of the proposed price. 

G) Date of submission; and 

(k) Name, title and signature of authorized representative. 

2. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data 
and information accompanying or identified in the proposal. In addition, you must annotate any future additions 
and/or revisions, up to the date of agreement on price, or an earlier another date agreed upon by the parties, on a 
supplemental index. 

3. As part of the specific information required, you must submit, with your proposal, cost or pricing data (that is, 
data that are verifiable and factual and otherwise as defmed at FAR 15.501). You must clearly identify this data as 
"Cost or Pricing Data." In addition, you must submit with your proposal any information reasonably required to 
explain your estimating process, including-

a. The judgmental factors applied and the mathematical or other methods used in the estimate, including those used 
in projecting from known data; and 

b. The nature and amount of any contingencies included in the proposed price. 

4. You must show the relationship between contract line item prices and the total contract price. You must attach 
cost-element breakdowns for each proposed line item, using the appropriate format prescribed in the "Formats for 
Submission of Line Item Summaries" section of this table. You must furnish supporting breakdowns for each cost 
element, consistent with your cost accounting system. 

5. When more than one contract line item is proposed, you must also provide summary total amounts covering all 
line items for each element of cost. 

6. Whenever you have incurred costs for work performed before submission of a proposal, you must identify those 
costs in your cost/price proposal. 

7. If you have reached an agreement with Government representatives on use of forward pricing rates/factors, 
identify the agreement, include a copy, and describe its nature. 

8. As soon as practicable after fmal agreement on price or an ear1ier another date agreed to by the parties, but 
before the award resulting from the proposal, you must, under the conditions stated in FAR 15.506-2, submit a 
Certificate of Current Cost or Pricing Data. 
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Cost Elements 

Depending on your system, you must provide breakdowns for the following basic cost elements, as applicable: 

A. Materials and services. Provide a consolidated priced summary of individual material quantities included in the 
various tasks, orders, or contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, 
etc.). Include raw materials, parts, components, assemblies, and services to be produced or performed by others. For 
all items proposed, identify the item and show the source, quantity, and price. Conduct price analyses of all 
subcontractor proposals. Conduct cost analyses for all subcontracts when cost or pricing data are submitted by the 
subcontractor. Include these analyses as part of your own cost or pricing data .submissions for subcontracts expected 
to exceed the appropriate threshold in 15.503-4. Submit the subcontractor cost or pricing data as part of your own 
cost or pricing data as required in subparagraph A(2) of this tab~e. These requirements also apply to all 
subcontractors if required to submit cost or pricing data. 

(I) Adequate Price Competition. Provide data showing the degree of competition and the basis for establishing the 
source and reasonableness of price for those acquisitions (such as subcontracts, purchase orders, material order, etc.) 
exceeding, or expected to exceed, the appropriate threshold set forth at 15.503-4 priced on the basis of adequate 
price competition. For interorganizational transfers priced at other than the cost of comparable competitive 
commercial work of the division, subsidiary, or affiliate of the contractor, explain the pricing method (see 31.205-
26(e)). 

(2) All Other. Obtain cost or pricing data from prospective sources for those acquisitions (such as subcontracts, 
purchase orders, material order, etc.) exceeding the threshold set forth in 15.503-4 and not otherwise exempt, in 
accordance with 15.503-l(b) (i.e., adequate price competition, commercial items, prices set by law or regulation or 
waiver). Also provide data showing the basis for establishing source and reasonableness of price. In addition, 
provide a summary of your cost analysis and a copy of cost or pricing data submitted by the prospective source in 
support of each subcontract, or purchase order that is the lower of either $10,000,000 or more, or both more than the 
pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's proposed price. The 
Contracting Officer may require you to submit cost or pricing data in support of proposals in lower amounts. 
Subcontractor cost or pricing data must be accurate, complete and current as of the date offmal price agreement, or 
aa earlier another date agreed upon by the parties, given on the prime contractor's Certificate of Current Cost or 
Pricing Data. The prime contractor is responsible for updating a prospective subcontractor's data. For standard 
commercial items fabricated by the offeror that are generally stocked in inventory, provide a· separate cost 
breakdown, if priced based on cost. For interorganizational transfers priced at cost, provide a separate breakdown of 
cost elements. Analyze the cost or pricing data and submit the results of your analysis of the prospective source's 
proposal. When submission of a prospective source's cost or pricing data is required, it must be included along with 

. your own cost or pricing data submission, as part of your initial pricing proposal. You must also submit any other 
cost or pricing data obtained from a subcontractor, either actually or by specific identification, along with the results 
of any analysis perfonned on that data. 

B. Direct Labor. Provide a time-phased (e.g., monthly) breakdown of labor hours, rates, and cost by appropriate 
category, and furnish bases for estimates. 

C. Indirect Costs. Indicate how you have computed and applie4 your indirect costs, including cost breakdowns. 
Show trends and budgetary data to provide a basis for e-;al1:1&Mg determining the reasonableness of pro~sed rates. 
Indicate the rates used and provide an appropriate explanation. · 
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D. Other Costs. List all other costs not otherwise included in the categories described above (e.g., special tooling, 
travel, computer and consultant services, preservation, packaging and packing, spoilage and rework, and Federal 
excise tax on fmished articles) and provide bases for pricing. 

E. Royalties. If royalties exceed $1,500, you must provide the following information on a separate page for each 
separate royalty or license fee: 

(1) Name and address of licensor. 
(2) Date of license agreement. 
(3) Patent numbers. 
(4) Patent application serial numbers, or other basis on which the royalty is payable. 
(5) Brief description (including any part or model numbers of each contract item or component on which the royalty 
is payable). 
(6) Percentage or dollar rate of royalty per unit. 
(7) Unit price of contract item. 
(8) Number of units. 
(9) Total dollar amount of royalties. 
( 1 0) If specifically requested by the Contracting Officer, a copy of the current license agreement and identification 
of applicable claims of specific patents (see FAR 27.204 and 31.205-37). 

F. Facilities Capital Cost of Money.· When you elect to claim facilities capital cost of money as an allowable cost, 
you must submit Form CASB-C:MF and show the calculation of the proposed amount (see 31.205-10). 

Formats for Submission of Line Item Summaries 

A. New Contracts (Including Letter Contracts) 

Proposed Proposed 
contract contract 

Cost estimate- estimate-
elements total cost unit cast Reference 

(1) (2) (3) (4) 

Column and Instruction 

( 1) Enter appropriate cost elements. 

(2) Enter those necessary and reasonable costs that, in your judgment, will properly be incurred in efficient contract 
perfonnance. When any of the costs in this column have already been incurred (e.g., under a letter contract), 
describe them on an attached supporting page. When preproduction or startup costs are significant, or when 
specifically requested to do so by the Contracting Officer, provide a full identification and explanation of them. 

(3) Optional, unless required by the Contracting Officer. 

(4) Identify the attachment in which the information supporting the specific cost element may be found Attach 
separate pages as necessary 
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B. Change Orders, Modifications, and Claims 

Cost of 
Estimated deleted work 

Cost cost ofaJI already Net cost to Costofwork Net cost of 
clements work deleted pcrfonncd be deleted added change 

(1) (2) {3) {4) {5) (6) 

Column and Instruction 

(1) Enter appropriate cost elements. 

Reference 
{7) 

(2) Include the current estimates of what the cost would hav~ been to complete the deleted work not yet performed 
(not the original proposal estimates), and the cost of deleted work already performed. 

{3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or, if actuals are 
not available, estimates from your accounting records. Attach a detailed inventory of work, materials, parts, 
components, and hardware already purchased, manufactured, or performed and deleted by the change, indicating the 
cost and proposed disposition of each line item. Also, if you desire to retain these items or any portion of them, 
indicate the amount offered for them. 

( 4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted work 
already performed. Column (2)- Column (3) =Column (4). 

(5) Enter your estimate for cost ~fwork added by the change. When nonrecurring costs are significant, or when 
specifically requested to do so by the Contracting Officer, provide a full identification and explanation of them. 
When any of the costs in this co~umn have already been incurred, describe them on an attached supporting schedule. 

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted. Column {5)
Column (4) =Column (6). When this result is negative, place the amount in parentheses. 

(7) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. -
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C. Price Revision/Redetermination 

Number of units Number of unit 
Cutoff date 

{I) 

Incurred ~sts 

Cost elements preproduction 
{7) (8) 

(Use as applicable) 

~mpleted . . to be ~mple,ted 

(2) (3) 

Incurred ~St· 
~mpleted 

units 
(9) 

Incurred ~st· 
work in 
process 
(10) 

Contract 
amount 

(4) 

Total incurred 
cost 
(11) 

Column and Instruction 

(l) Enter the cutoff date required by the contract, if applicable. 

Redetenninatio 
n Difference 

proposal 
amount 

(S) (6) 

Estimated 
~stto Estimated 

~mplete total cost 
(12) (13) 

Reference 
(14) 

(2) Enter the number of units completed during the period for which experienced costs of production are being 
submitted. · 

(3) Enter the number of units remaining to be completed under the contract. 

(4) Enter the cumulative contract amount. 

(5) Enter your redetermination proposal amount. 

(6)·Enter the difference between the contract amount and the redetermination proposal amount. When this result is 
negative, place the amount in parentheses. Column (4)- Column (5) =Column {6). 

(7) Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-price
incentive and fixed-price-redeterminable arrangements should be net ofthe fair market value of such inventory. In 
support o( subcontract costs, submit a listing of all subcontracts subject to repricing action, annotated as to their 
status. 

(8) Enter all.costs incurred under the contract before starting production and other nonrecurring costs (usually 
referred to as startup costs) from your books and records as of the cutoff date. These include such costs as 
preproduction engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs 
such as initial rework, spoilage, pilot runs, etc. In the event the amounts are not segregated in or otherwise available 
from your records, enter in this column your best estimates. Explain the basis for each estimate and how the costs 
are charged on your accounting records (e.g., included in production costs as direct engineering labor, charged to 
manufacturing overhead). Also show how the costs would be allocated to the units at their various stages of contract 
completion. · 

(9) Enter in Column (9) the production costs from your books and records (exclusive of preproduction casts 
reported in Column (8)) of the units completed as of the cutoff date. 
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(10) Enter in Column (10) the costs of work in process as determined from your records or inventories at the cutoff 
date. When the amounts for work in process are not available in your records but reliable estimates for them can be 
made, enter the estimated amounts in Column (10) and enter in Column (9) the differences between the total 
incurred costs (exclusive of preproduction costs) as of the cutoff date and these estimates. Explain the basis for the 
estimates, including identification of any provision for experienced or anticipated allowances, such as shrinkage, 
rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from inception of contract to the 
cutoff date, improvement curves, and any other available production cost history pertaining to the item(s) to which 
your proposal relates. · 

(11) Enter total incurred costs (Total of Columns (8), (9), and (1 0)). 

{12) Enter those necessary and reasonable costs that in your judgment will properly be incurred in completing the 
remaining work to be performed under the contract with respect to the item(s) to which your proposal relates. 

(13) Enter total estimated cost (Total of Columns (11) and (12)). 

(14) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 

Page45 



.CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-019 

CODSIA RECOMMENDATIONS SHOWN IN BOLDRTAUCS 

PART 51- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

5l.l15-ll Changes or Additions to Make-or-Buy Program. 

As prescribed in 15.508(a}, insert the following clause: 

Changes or Additions to Make-or-Buy Program (Date) 

(a) The Contractor shall perform in accordance with the make-or-buy program incorporated in this contract. If the 
Contractor proposes to change the program, the Contractor shall, reasonably in advance of the proposed change, (1) 
notify the Contracting Officer in writing, and (2) submit justification in sufficient detail to permit evaluation. 
Changes in the place of perfonnance of any "make" items in the program are subject to this requirement. 

(b) For items deferred at the time of negotiation of this contract for later addition to the program, the Contractor 
shall, at the earliest possible time -

(I) ·Notify the Contracting Officer of each proposed addition; and 

(2) Provide justification in sufficient detail to permit evaluation. 

(c) Modification of the make.;.or-buy program to incorporate proposed changes or additions shall be effective upon 
the Contractor's receipt of the Contracting Officer's written approval. . 

(End of clause) 

Alternate I (Date). As prescribed in 15.508(a)(l) add the following paragraph (d) to the basic clause: 

(d) If the Contractor desires to reverse the categoriZJltion of"make" or "buy" for any item or items designated in the 
contract as subject to this paragraph, it shall- · 

(1) Support its proposal with cost or pricing data when pennitted and necessary to support evaluation, and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the contract 
price in accordance with paragraph (k) of the Incentive Price Revision-Finn Target clause or paragraph (m) of the 
Incentive Price Revision-Successive Targets clause of this contract. 

Alternate II (Date). As prescribed in 15.508(a)(2), add the following paragraph (d) to the basic clause: 

(d) If the Contractor desires to reverse the categoriZJltion of "make" or "buy" for any item or items designated in the 
contract as subject to this paragraph, it shall-

(I) Support its proposal with cost or pricing data to permit evaluation; and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in dle 
contract's total estimated cost and fee in accordance with paragraph (e) of the Incentive Fee clause of this _contract. 
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52.215-22 Price Reduction for Defective Cost or Pricing Data. 

As prescribed in 15.508(b), insert the following clause: 

Price Reduction for Defective Cost or Pricing Data (Date) 

(a) If any price, including profit or fee, negotiated in connection with this contract, or any cost reimbursable under 
this contract, was increased by any significant amount because -

(1) the Contractor or a subcontractor furnished cost or pricing data that were not complete, accurate, and current as 
certified in its Certificate of Current Cost or Pricing Data; 

(2)-a subcontractor or prospective subcontractor furnished the Contractor cost or pricing data that were not 
complete, accurate, and current as certified in the Contractor's Certificate of Current Cost or Pricing Data; or 

(3) any of these parties furnished data of any description that were not accurate, the price or cost shall be reduced 
accordingly and the contract shall be modified to reflect the reduction. 

(b) Any reduction in the contract price under paragraph (a) of this clause due to defective data from a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which -

(I) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(c)(l) If the Contracting Officer detennines under paragraph (a) of this claU$e that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as·a defense: 

(i) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargainmg position 
and thus the price of the contract would not have been modified even if accurate, complete, and current cost or 
pricing data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no aff1Illlative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract. 

(iv) Th~ Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2)(i) Except as prohibited by subdivision ( c X2)(ii) of this clause, an offset in an amount detennined appropriate by 
the Contracting Officer based upon the facts· shall be allowed against the amount of a contract price reduction if-

(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and 
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·(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. · · · 

(ii) An offset shall not be allowed if-

(A) The understated data were known by the Contractor to be under&'ted when the Certific~te of Current Cost or 
Pricing Data was signed; or · 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the 
amount to be offset even if the available data had been submitted before the date of agreement on price or an earlier . 
date agreed upon by the parties. 

(d) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid -

(1) Simple interest on the amount of such overpayment to be computed from the date(s) of overpayment to the 
Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncurrent. 

(End of clause) 
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52.215-23 Price Reduction for Defective Cost or Pricing Data- Modifications. 

As prescribed .in 15.508(c), insert the following clause: 
( 

Price Reduction for Defective Cost or Pricing Data - Modifications (Date) 

(a) This clause shall become operative only for any modification to this contract involving a pricing adjustment 
expected to exceed the threshold for submission of cost or pricing data at FAR 15.503-4, except that this clause does 
not apply to any modification if an exception under FAR 15.503-1 applies. 

(b) If any price, including profit or fee, negotiated in connection with any modification under this clause, or any cost 
reimbursable under this contract, was increased by any significant amount because (1) the Contractor or a 
subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in its 
Certificate of Current Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished the 
Contractor cost or pricing data that were not complete, accurate, and current as certified in the Contractor's 
Certificate of Current Cost or Pricing Data, or (3) any of these parties furnished data of any description that were not 
accurate, the price or cost shall be reduced accordingly and the contract shall be modified to reflect the reduction. 
This right to a price reduction is limited to that resulting from defects m data. relating to modifications for which this 
clause becomes operative un?er paragraph (a) of this clause. 

(c) Any reduction in the contract price under para~ph (b) of this clause due to defective data from a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which -

(l) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
~m~~~ . 

(d)( I) If the Contracting Officer determines under paragraph (b) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as a defense: 

(i) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position 
and thus the price of the contract would not have been modified even if accurate, complete, and current cost or 
pricing data had been submitted 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affumative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract. 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2)(i) Except as prohibited by subdivision (dX2Xii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if-
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(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and · 

(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 

· submitted before such date. · 

(ii) An offset shall not be allowed if-

(A) The understated data were known by the Contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the 
amount to be offset even if the available data had been submitted before the date of agreement on price, or an earlier 
date agreed upon by the parties .. 

(e) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid • 

(l) Simple interest on the amount of such overpayment to be computed from the date(s) of oveq)ayment to the 
Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(aX2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncurrent. 

(End of clause) 
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S2.2iS-24 Subcontractor Cost or Pricing Data. 

As prescribed in 15.508(d), insert the following clause: 

Subcontractor Cost or Pricing Data (Date) 

(a) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503~1 applies. 

(b) The Contractor shali require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (a) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price. of the subcontract or subcontract 
modification. 

(c) In each subcontract that exceeds the threshold for submission of cost or pricing data at FAR 15.503-4, when 
entered into, the Contractor shall insert either -

(I) The substance of this clause, including this paragraph (c), if paragraph (a) of this clause requires submission of 
cost or pricing data for the subcontract; or 

(2) The substance of the clause at FAR 52.215-25, Subcontractor Cost or Pricing Data- Modifications. 

(End of clause) 
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Sl.21S-2S Subcontractor Cost or Pricing Data- Modifications. 

As prescribed in 15.508(e), insert the following clause: 

Subcontractor Cost or Pricing Data- Modifications (Date) 

(a) The requirements of paragraphs (b) and (c) of this clause 
shall-

(1) Become operative only for any modification to this contract involving a pricing adjustment expected to exceed 
the threshold for submission of cost or pricing data at FAR 1 5.503-4; and 

(2) Be limited to such modifications. 

(b) Before awarding any subcontract expected to exceed the thfeshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(c) The Contractor shall require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (b) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(d) The Contractor shall insert the substance of this clause, including this paragraph (d), in each subcontract that 
exceeds the threshold for submission of cost or pricing data at FAR 15.503-4 on the date of agreement on price or 
the date of award, whichever is later. 

(End of clause) 
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52.215-26 Int~grity or Unit Prices. 

As prescribed in 15.508(f), insert the following clause: 

Integrity or Unit Prices (Date) 

(a) Any proposal submitted for the negotiation of prices for items of supplies shan distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to the items' base cost (e.g., manufacturing or acquisition 
costs). Any method of distributing costs to line items that distorts unit prices shan not be used. For example, 
distributing costs equally among line items is not acceptable except when there is little or no variation in base cost. 
Nothing in this paragraph requires submission of cost or pricing data not otherwise required by law or regulation. 

{b) When requested by the Contracting Officer, the Offeror/Contractor shall also identify those supplies that it will 
not manufacture or to which it will not contribute significant value. 

(c) The Contractor shall insert the substance of this clause, less paragraph (b), in all subcontracts for oth~r than: 
acquisitions at or below the simplified acquisition threshold; construction or architect-engineer services under FAR 
Part 36; utility services under FAR Part 41; services where supplies are not required; commercial items; and 
petroleum products. 

(End of clause) 

Alternate I (Date). As prescribed in 15.508{f), substitute the following paragraph (b) for paragraph (b) of the basic 
clause: 

(b) The Offeror/Contractor shall also identify those supplies that it will not manufacture or to which it will not 
contribute significant value. 
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52.215-27 Termination of Defined Benefit Pension Plans. 

As prescnoed in 15.508(g), insert the following clause: 

Termination of Defined Benefit Pension Plans (Date) 

The Contractor shall promptly notify the Contracting Officer in writing when it determines that it will terminate a 
defmed benefit pension plan or otherwise recapture such pension fund assets. If pension fund assets revert to the 
Contractor or are constructively received by it under a termination or otherwise, the Contractor shall make a refund 
or give a credit to the Government for its equitable share as required by FAR 31.205-60)( 4). The Contractor shall 
include the substance of this clause in all subcontracts under this contract that meet the applicability requirement of 
FAR 15.508(c). 

(End of clause) 
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52.215-41 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data. 

As prescribed in 15.508(1), insert the following provision: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data (Date) 

(a) Exceptions from cost or pricing· data. (1) In lieu of submitting cost or pricing data, offerors may submit a written 
request for exception by submitting the information otl1er than cost or pricing data described in the following 
subparagraphs. The Contractmg Officer may require additional supporting information, but only to the extent 
necessary to determine whether an exception should be granted, and whether the price is fair and reasonable. 

(i) Identification of the law or regulation establishing the price offered. lfthe price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

. ' 
(ii) For a commercial item exception, the offeror shall submit, at a minimum, information on prices at which the 
same item or similar items have previously been sold in the commercial market that is adequate for evaluating the 
reasonableness of the price for this acquisition. Sucli information may include - · 

(A) For catalog items, a copy of or identification pfthe catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists (pYelished er YBpYelished), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 
established catalog price," including how the proposed price relates to the price of recent sales iii quantities similar to 
the proposed quantities; 

CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.501. If the DAR Council and CAA Council 
decides not to provide a workable defmition of discount, the offeror's obligation 
to disclose unpublished discounts should be removed. It is unfair to impose such 
disclose risks on industry.). This is a bigh-rjsk concern to industry. 

(B) For market-priced items, the source and date or period of the market quotation or other basis for market price, 
the base amount, and applicable discounts. In addition, describe the nature of the market;· 

(C) For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract, proof that an exception has been granted for the sch.edule item. 

(2) In submitting information other than cost or pricing data, the offeror grants the Contracting Officer or an 
authorize.d representative the right to examine, at any time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under this provision, and the reasonableness of 
price. Access does not extend to cost or profit information or other data relevant solely to the offeror's determination 
of the prices to be offered in the catalog or marketplace. 
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(b) Requirements for cost or pricing data. If the offeror is not granted an exception from the requirement to submit 
cost or pricing data, the following applies: 

(I) The offeror shall prepare and submit cost or pricing data and supporting attachments in accordance with FAR 
Table 15-2. 

(2) As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as 
letter contracts), the offeror shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.506-
2. 

(J) 111 submitting cost or pricing data, the offeror grants the Contracting Officer or an authorized representative 
the rig/It to examine books, records, documents, or ot/Jer directly pertinent records In accordance with the 
provisions of 52.215-2. 

( CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.503-5 and FAR 15.503-6. CODSIA 
believes that the access to records and audit rights must be absolutely clear, 
particularly if Table 15-3 and Standard Form 1448 are eliminated. 

(End of clause) 

Alternate I (DATE). As prescribed in 15.508(1), substitute the following paragraph (b)(l) for paragraph (b)(l) of the 
basic provision: 

(b)(l) The offeror shall submit cost or pricing data and supporting attachments in the following format: 

Alternate II (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision: 

(c) When the proposal is submitted, also submit one copy each to: (1) The Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate Ill (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision (if 
Alternate II is also used, redesignate as paragraph (d)). 

(c) Submit the cost portion of the proposal via the following electronic media: [Insert media format, e.g., electronic 
spreadsheet format, electronic mail, etc.] 

Alternate IV (DATE). As prescribed in 15.5~8(1), replace the text of the basic provision with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 
15.503-3.] 
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52.215-42 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data-
Modifications. · 

As prescribed in 15.508(m), insert the following clause: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data - Modifications (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data for modifications under this 
contract, for price adjustments expected to exceed the threshold set forth at FAR 15.503-4 on the date of the 
agreement on price or the date of the award, whichever is later, the Contractor may submit a written request for 
exception by submitting the information other than cost or pricing data described in the following subparagraphs. 
The Contracting Officer may require additional supporting information, but only to the extent necessary to 
determine whether an exception should be granted, and whether the price is fair and reasonable-

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

(ii) Information on modificatio~s of contracts or subcon~cts for commercial items. (A) If-

(I) The original contract or subcontract was granted an exception from cost or pricing data requirements because the 
price agreed upon was based on adequate price competition or prices set by law or regulation, or was a contract or 
subcontract for the acquisition of a commercial item; and 

(2) The modification (to the contract or subcontract) is not exempted based on one of these exceptions, then the 
Contractor may provide information to establish that the modification would not change the contract or subcontract 
from a contract or subcontract for the acquisition of a commercial item to a contract or subcontract for the 
acquisition of an .item other than a commercial item. 

(B) For a commercial item exception, the Contractor shall provide, at a minimum, information on prices at which 
the same item or similar items have previously been sold that is adequate for evaluating the reasonableness of the 
price of the modification. Such information may include - · 

(I) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists @uhlisheEI er YBpYhlisheEI), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 

· established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities. 

(2) For market-priced items, the source and date or period of the market quotation or oth~r basis for market price, 
the base amount, and applicable discounts. In addition, describe the nature of the market. 

(3) For items included on an active Federal Supply Service or Information Technology Service Multiple .Award 
Schedule contract, proof that an exception has been granted for the schedule item. · 
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(2) 111 submitting informatitJn other than cost or pricing data, the Contractor grants the Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, docum~nts, or other 
directly pertinent records to verify any request for an exception under this clause, and the reasonableness of price. 
Access does not extend to cost or profit information or other data relevant solely to the Contractor's detennination of 
the prices to be offered in the catalog or marketplace. · 

(b) Requirements for cost or pricing data. If the Contractor is not granted an exception from the requirement to 
submit cost or pricing data, the following applies: · 

(I) The Contractor shall submit cost or pricing data and supporting attachments in accordance with FAR Table 15-2. 

(2) As soon as practicable after agreement on price, but before award (except for unpriced actions}, the Contractor 
shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.506-2. 

(3) In submitting ~ost or pricing data, the offeror grants the Contracting Officer or an authorized representative 
tlte right to examine books, records, documents, or other directly pertinent records in accordance wllh the 
provisions of 52.215-2. 

(End of clause) 

Alternate I (DATE). As prescribed in 15.508(m), substitute the following paragraph (b)(l) for paragraph (b)(l) of 
the basic clause. 

(b)( 1) The Contractor shall submit cost or pricing data and supporting attachments prepared in the following format: 

Alternate II (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause: 

·(c) \Vhen the proposal is submitted, also submit one copy each to: (1) the Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate III (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause (if Alternate 
II is also used, redesignate as paragraph (d)): · 

(c) Submit the cost portion of the proposal via the following electronic· media: [Insert media format] 

Alternate IV (DATE). As prescribed in 15.508(m), replace the text of the basic clause with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price ~ accordance with 
15.503-3.] 
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CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.503-5, FAR 15.503-6, FAR 52.215-41, and 
FAR 52.21 5-42. CODSIA is concerned that the proposed rewrite obscures the 
bright-line test which was created as a result ofFASA. CODSIA supports 
eliminating the Standard Fonn 1448 WJ.IU( it is replaced with clear guidance in 
FAR Subpart 15.5 and the solicitation provision at FAR 52.215-41 and contract 
clause at FAR 52.215-42. This is a high-risk concern to industry. 
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PART 99- COST ACCOUNTING STANDARDS 

CODSIA understands that the DAR Council and CAA Council are not responsible for the regulations promulgated 
by the CAS Board. However, CODSIA believes it is important 1:1se all related opportunities to continue expressing 
its concern with the Board's failure to implement necessary refonns and to coordinate its activities with the 
Government's changing pricing rules. CODSIA urges the DAR Council and CAA Council to not implement the 
guidance at FAR 15.504-1(d) on cost realism unless and until the CAS Board has exempted at 48 CFR 9903.201-
1 (b)( 1 5) for frrm flXed price contracts that do not involve the submission of certified cost or pricing data. 

. · .. · 
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15.502(b). Recognizing the lead-in text under 15.502, recommend that paragraph (b) be 
rephrased to read: "(b) Price each contract separately and independently and shall not _ .. , 

15.503-1(c). In subparagraph (c)(iii)(4), clarify the fourth sentence: "For example, if cost 
or pricing data were furnished on previous production buys and the contracting officer 
determines such data are sufficient/or the current acquisition, when ... " 

15.504-3(c)(l). In paragraph (c)(l), what does "the lower of' mean? Does this require a 
calculation in relation to subparagraph (ii) and a comparison between the amounts in 
subparagraphs (i) and (ii)? Or does it simply mean that if either one of the two tests 
applies, subcontractor cost or pricing data is to be submitted? 

In addition, does the. phrase "unless the contracting officer believes such submission is 
not necessary" at the end of subparagraph (c)(1)(ii) apply to subparagraph (ii) only? Or is 
it intended to apply to both subparagraphs (i) and (ii)? · 

Subparagraph(c)(3) should be revised to read as follows: "Subcontractor cost or pricing 
data may be submitted in the format provided in Table 15-2 of 15.508 or in the format 
specified in the solicitation." This conforms to subparagraph 15.503-5(b) in the proposed 
rule, which allows submission of cost or pricing data in the Table 15-2 fonnat, an 
alternate format specified by the contracting office, or in the contractor's format. 

Subparagraph (c)(5) should be rewritten to properly place the phrase "to the 
Govenunent", such as" ... the contractor need only submit to the Government cost or 
pricing data for ... ". 

15.506-1(a). Reword the second sentence of paragraph (a) to read:" Such objectives 
assist the contracting officer in making a determination of fair and reasonable price." 

15.507. The sections on Should-Cost Review (15.507-4) and Estimating Systems 
(15.507-5) should be moved to a separate section entitled "Related Matters" to avoid the 
perception that these areas are to be treated as cost or pricing data. 

15.507-l(f)(l). At the end of this subparagraph, a downward only change ~'reduction" iS 
noted for a make-or-buy decision reversal. Recommend that the p~" .•. shall be 
subject to equitable reduction" be revised to" •.• shall be 5ubject to equitable 
adjustment". 

T~ble 15-2. Table 15~2, Paragraph 1, of the rewrite should be changed to confonn to the 
current FAR standard (FAR 15.804-6, Table 15-2), which requires that later cost or -
pricing information be submitted to the Contracting Officer in a manner that clearly 
.shows how the information relates to the o.fforor 's price proposal. The rewrite now 
requires that the contractor demonstrate how the information relates to the pri~ proposal. 
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COMMENTS OF 
THE MULTI-ASSOCIATION SMALL BUSINESS TASK FORCE 

ON THE FEDERAL ACQUISITION REGUlATION PART 15 REWRITE 

The Multi-Association Small Business Task Force (Task Force) is pleased to 
submit these comments on the proposed rewrite of Federal Acquisition Regulation (FAR) 
Pan 15, as published in the May 14, 1997 Federal Register (62 Fed. Reg. 26639). Task 
Force members are national trade associations whose members are predominantly small 
businesses. They include: 

The Computing Technology Industry Association, which represents more than 
6,000 microcomputer resellers, software publishers, distributors, integrators, service 
companies, and manufacturers of computers, peripheral equipment, and semiconductors. 

. AD P A/NSIA, which merged on March 1, 1997, represents· over 900 companies; 
these businesses, the majority of which are smaller companies, are involved in all sectors of 
the industrial base, including defense, aerospace, electronics, shipbuilding and services. 

The Electronic Industries Association (EIA) was established in 1924 and is the · 
national trade organization representing U.S. electronics manufacturers.· Committed to the 
competitiveness of the American producer, EIA represents the entire spectrum of 
companies involved in the manufacture of electronic components, parts, systems and 
equipment for communications, industrial, government and consumer-end users. 

In our previous comments concerning the September 12, 1996 proposed FAR 
Pan 15 Rewrite, the Task Force expressed its encouragement over the new procedures that 
establish common-sense procurement methods that are, in many ways, similar to those used 
by a vast majority of our commercial members. The proposed regulations simplified the 
process of negotiated procurements and eliminated regulations that imposed unnecessary 
burdens on both industry and the government. In those comments, the Task Force 
recognized that the rewrite should entice more private companies to compete to fulfill the 
government's needs. As a result, the government would be able to receive the best 
products and services, at the best prices, in an environment of robust competition. 

In those comments, the Task Force also noted some points that needed 
clarification to ensure that industry -- particularly small businesses -- would be treated fairly 
in the government's new regime of procurement efficiency and effectiveness. The May 14, 
1997 rewrite addressed many of the Task Force's concerns. We are heartened particularly 
by the revised provisions that: 

·'" 
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+ Permit enhanced communications between the government 
and industry, thus enabling industry to better understand 



the government's requirements and the government to 
better understand industry's proposals; 

• Emphasize that no offeror, otherwise eligible to submit a 
proposal in response to a government solicitation, will be 
excluded from the competitive range without its proposal 
being initially reviewed and evaluated; . 

• Emphasize that the government must evaluate all proposals 
received based upon the criteria in the solicitation; 

• Reduce industry's bid and proposal preparation costs by 
providing feedback as early as possible as to whether 
submitted proposals are competitive; 

• Clarify the standard for admission into the competitive 
range; 

• Delete the language concerning limiting the estimated 
number of proposals in the competitive range for reasons of 
efficiency; 

• Establish a common cut-off date and time for receipt of · 
final proposals, which promotes fairness among competing 
offerors. 

Although the Task Force believes that the May 14, 1997 rewrite is a significant 
step forward in the government's move towards a more commercial purchasing model, 
there are a few items that need to be clarified or refined. Thus, the Task Force submits the 
following comments and suggestions for consideration by the Rewrite Committee to 
further assist the Committee in implementing its goals. 

1. Multiphase Acquisition Technique: The Task Force endorses, in certain 
circumstances, the proposed 11 multiphase acquisition technique," which authorizes the 
government to conduct "downselects" based on limited information under FAR 15.102. 
The rewrite should, however, explain the substantive differences between "single phase 
acquisition 11 and multiphase acquisition, as well as provide government contracting officials 
with guidance in determining which technique best suits the government's needs in a given 
procurement. 

For example, single phase acquisition is apropos if cost or price is the dominant 
evaluation factor, and it may· be appropriate for those procurements requiring limited 
tradeoffs between cost and non-cost factors. Under such circumstances, communications 
between the government and offerors should be few in number and limited in scope. On 
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the other hand, multiphase acquisition may be appropriate when submission of detailed 
proposals at the beginning of source selection would be burdensome for offerors to prepare 
and for the government to evaluate. 

2. Communications With Offerors: The Task Force is encouraged by the 
proposed FAR 15.406, which gives the government latitude to communicate with offerors 
openly about their proposals and the government's needs prior to competitive range 
determinations. By enabling contractors and the government to establish a free flow of 
information about perceived strengths and shortcomings of offers, as well as government 
needs, the proposed rule should save both industry and the government considerable; time, 
money and effort. 

The Task Force recommends that the Committee consider clarifying when 
proposal revisions by offerors are permitted in the context of communications and 
discussions. FAR 15. 406( b) clearly prohibits proposal revisions that result from 
communications prior to establishment of the competitive range. However, FAR 
15.406(d) does not make clear that proposal revisions can result from discussions between 
the government and offerors. This is an important distinction that should be highlighted 
in the FAR. 

3. Past Performance: The Task Force recognizes the importance of past 
performance evaluations that allow the government to assess the performance risk of 
offerors and lauds the Committee's decision to consider private contracts in assessing past 
performance. However, in light of the government's increasing use of past performance 
evaluation as a key consideration for award, we are concerned that offerors lacking a 
relevant past performance history may be categorically excluded from competing for 
government requirements. 

The proposed past performance evaluation under FAR 15.405(a)(2) gives those 
companies with no relevant experience a "neutral" past performance rating. As the 
Committee acknowledges, this rating should not affect the evaluation of the inexperienced 
con tractor unless all other contractors are more experienced (or all less experienced, which 
is highly improbable). The Task Force believes that the current revision has a 
disproportionate impact on small businesses and may run afoul of the SBA's .Certificate of 
Competency (COC) program. Under the COC program, the government must accept the 
SBA's determination of competency -- i.e., that a company is responsible. The proposed 
rule seems to be inconsistent with the program because the government could still claim 
that the company's past performance is lacking "Pis-a-"Pis other offerors and, thus, is not the 
n best ValUe. II 

4. Preaward Debriefings: The Task Force lauds the government's abolition 
of preVious procurement laws that prohibited preaward de briefings. The Task Force 
believes that preaward de briefings should be mandatory for offerors requesting them .. The 
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current proposed rule allows the contracting officer to refuse preaward debriefing requests 
for "compelling reasons." We believe that this "exception" is unnecessary and should be 
removed because of the specific limitations already placed on preaward de briefings by p .L. 
104-106 (§ 4104). These statutory limitations will be su.fficient to ensure that conducting 
a preaward debriefing prior to contract award does not compromise the integrity of the 
procurement process. 

In addition, the Cominittee should ensure that the preaward debriefing 
provisions are consistent with the General Accounting Office's (GAO) bid protest , 
regulations. For example, the proposed rule permits offerors to request a delay of the 
preaward debriefing until after contract award (when more information can be provided by 
the government). However, the proposed rule also states that bid protest timeliness will be 
measured from the date the offeror knew of its exclusion from the competition. Because 
GAO's bid protest regulations require that protests be made with specificity, a delayed 
debriefing under the proposed rule may place the aggrieved offeror between a rock and a 
hard place: a delayed debriefing may adversely affect the protest's timeliness, whereas an 
"early" debriefing may impact the offeror's ability to protest with specificity, which could 
lead to summary dismissal of the protest. 

The Task Force urges the Rewrite Committee and the FAR Council to vigilantly 
monitor the implementation of the final regulations. As SBA Chief Counsel for Advocacy, 
Jere Glover pointed out at the April10, 1997 House Small Business Committee hearing, 
the government's increased use of blanket purchase agreements,· ID/IQ contracts, the 
multiple award schedule, and GWACS has resulted in a smaller share of federal contract 
dollars for small businesses. To the extent that these contract methods result in the best 
value for the taxpayer, they should continue to be used. Some portion of the expanded 

11 large 11 business market share will flow down to small suppliers and subcontractors anyway. 

However, while the convenience of these procurement methods alone may 
appeal to many overworked contracting officers, convenience does not always equate to 
efficiency or best value. We should ensure that streamlining results in efficiency and best 
value to the government and should not simply be an avenue of convenience for 
contracting officers. 

For these reasons, we urge ongoing careful review of the results of the 
implementation of the final FAR regulations, with modifications made where needed to 
assure that competitive small businesses continue to be afforded the opportunity to have 
their proposals considered and evaluated objectively. 

The Task Force appreciates this opportunity to submit these comments to the 
Rewrite Gommittee. The Task Force looks forward to working with government 
representatives to finalize and implement this keystone of the administration's acquisition 
reform initiatives. 

;: 
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FAX TRANSMIITAL 

TO: FAR Secretariat (VRS) f< e. · C A .t c.. 

1. We understand you are looking for information to document FAR rev..Tite. Enclosed 
Information Paper provides a view into our experience with Oral Presentations. 

Linda H Smith 
Principal Assistant Responsible for 
Contracting 

PACE 

JUL I 5 1991 
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INFORMATION PAPER 

SUBJECT: Oral Presentations 

1. Purpose. To document the Central Contracting Of'fice's 
(CCO's) experience with oral presentations. 

2. Points of ~ajor interest and facts. 

a. We have successfully used oral presentations to award 
contracts, conduct market research, and select awardees fc,r 
individual orders under multiple award task order contrac1:s. We 
initially wanted to use oral presentations to do a better job of 
selecting the "right" contractor. Several of our contractors had 
hired or developed expert proposal writers who were much better 
at preparing proposals than they were at performing.' Even though 
we had applied .the latest "best value" techniques, we still found 
ourselves awarding to other than the best possible contractor. 
Some folks initially said that with oral presentations 
contractors would simply replace the "proposal writers" with 
"actors" and we would still be awarding to other than the "best" 
contractors. That has not been the case because we require the 
offerors to have the actual people who will be performing the 
contract, if awarded, make the oral presentations. We have found 
oral presentations to be the best contracting innovation in 
years. We are getting the right contractors and significantly 
reduced lead times. Additionally, all the 
stakeholders--contractors, government customers, and gove1·nment 
contracting personnel--end up with a much better understanding of 
exactly what the contractor is going to do. 

b. Our interest in the use of oral presentations actually 
goes back 3 or 4 years. rt began with concerns about providing 
urgently needed health care services in a· fast-changing 
environment in addition to the need to select the very best 
contractors. 

c. In this environment of searching for better ways to meet 
customers·' needs, we concluded that the existing Defense 
acquisition/contracting courses simply did not get us thex·e. We 
began a comprehensive training progr~ to stay abreast of current 
acquisition initiatives and innovations. Our personnel attend 
commercially available courses on contemporary ·topics that are 
not taught by government schools. They return to ceo to train 
othe+s during regularly scheduled training sessions. They have 
disseminated information about use of oral presentations in lieu 
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of portions of written technical proposals. During oral 
presentations~ we have continually required other contract 
specialists and contracting officers to sit in and obserV<l the 
proceedings. This has done wonders to decrease staff resistance. 

d. We first used oral presentations for a contract award in 
December 1995 to expedite an urgently needed requirement for the 
mov·ement of equipment, supplies, autom.ated systems, .etcett!ra from 
the old buildings to the newly-constructed Brooke Army Medical 
Center. For this initial trial, we used oral presentations to 
facilitate understanding of the technical proposals and expedite 
the process. This first initiative took only 55 days for thee 
entire contracting process and resulted in a consensus that we 
had selected the very best contractor following seven separate 
presentations. 

e. Later, we contracted with Federal Publications to have a 
nationally recognized and widely published legal authority on 
government contracting conduct a 2 day on-site class on oral 
presentations at Fort Sam Houston for CCO and Medical Comn1and 
personnel. The course reinforced and institutionalized the use 
of oral presentations in ceo. 

f. We then used oral presentations to expedite other 
significant high dollar value procurements, such as: 

(1} The contract for the Primary Care Outpatient Clinics 
at Fort Belvoir (total value of $70.6 million). Contracting 
average lead time (CALT) !or this acquisition was 5 months. 

·While being extremely short for_a project of this magnitude, it 
is particularly noteworthy since CALT for contracted elini.cs was 
generally 13-15 months on previous procurements. 

(2) A requirement for integrated modular medical support 
system (total value of $20 million). This is an "open-ended"· 
contract for use by CONOS and OCONUS medical treatment 
facilities; CALT was 91 days. 

{3) Four indefinite delivery indefinite quantity 
contracts (one each for Pacific, Southeast, North Atlantic, and 
Great Plains regions) for emergency room services. Contracts 
allow for addition of indefinite requirements when they become 
known. Only written past performance and cost information were 
required prior to the oral presentation. 

(4) Competitive task orders issued under multiple award 
contracts for automatic data processing and contracted advisory 
and assistance services. In all cases, oral presentations have 
resulted in expedited.awards and better understanding by 811 
stakeholders. · · 
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9· Oral presentations have proven invaluable in researching 
the market for commercial market pra·ctices. 

(1) One example is maintenance of medical imagin~J 
equipment. Obta~ning contract maintenance for such equipment had 
been a problem for many years. Contracts throughout the command 
were either awarded on a questionable sole source basis tc> the 
original equipment manufacturer (OEM) or were awarded to third 
parties who then often failed to perform because they could not 
obtain the parts or technical expe~tise required for the 
maintenance. Since these maintenance contracts were vital totthe 
delivery of health care, we sought to find solutions to the . 
contracting problems through market research. 

(2) Through oral presentations by potential contractors, 
we learned that the market had changed significantly to the 
extent that all the OEMs are now maintaining each other's 
equipment, or are willing to subcontract with each other as 
needed. This represents a "breakthrough" because a single 
contract can be awarded to a single contractor to maintain all 
equipment in a medical treatment facility. We are now 
negotiating command-wide maintenance contracts very similar to 
those used in the civilian sector by large hospital chains. We 
first learned about these through the market research oral 
presentations. 

h. We have used oral presentations on over 20 separate 
actions for market research; 10 contract awards, with 6 pending; 
and competition of several task orders. We have evolved by 
continually decreasing the extent of written proposals. 
Possibly, the most significant demonstration of the value and 
savings was when the Federal Express truck pulled up in front of 
our building to bring in a proposal for the operation of a 
primary care clinic. The driver walked into our building with 
one envelope. Previously, the same p.roposal would have involved 
at least two trips with a two-wheel dolly stacked as high as 
possible with boxes. 

i. Favorable comments have been received from high level 
officers of major corporations about our use of oral 
presentations. The consensus seems to be that both parties saved 
time and money by using oral presentations rather than adhering 
to voluminous written proposals, and that the process is fair to 
all competing offerors. In this reqard, no protests have been 
filed about oral presentations. 

j~ The ceo continues to increase the·use of oral 
presentations. The n~erous benefits include: 
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(1) Selection of the most advantageous offer~~~;?~~~~ 
value procurements and facilitated review and understanding of 
complex technical issues. 

(2) Facilitated awards because proposals can be 
evaluated with the submission of ext-remely limited printed 
material. With the use of oral presentations, proposals can be 
evaluated on as little written information as past perfornlance 
and financial capability. This redu.ces the number of evaluation 
factors, simplifies the evaluations, and sa'Ves time and mc>ney. 

(3} Significant savings in administrative lead time, 
resulting in reduced costs to competing contractors-and the · 
government. 

(4) Greatly enhanced communications among customers, 
contracting personnel, legal and policy support, and competing 
offerors. In fact, the customer plays a much more significant 
role in the source.selection process. 

k. The best practices for oral presentations that we have 
·identified inctude: 

(1) Limiting written proposals to a certain number of 
pages and requiring evaluators to read and become familiar with 
them beforehand. 

(2) Requiring past performance submission with written 
proposal and performing the actual review of that information 
beforehand. 

(3) Video taping the presentations. 

_(4) Limiting attendance. 

(5) Limiting the process, normally to somewhere between 
1 and 2 hours. 

(6) Limiting the presentation media to black and white 
overhead transparencies. 

(7) Including·required topics in the solicitation 
instructions. 

l. We are continually improving our oral presentations 
process. Currently, we are experimenting with obtaining 
presentations by both videoconference and telephone conference. 
In appropriate cases, this may create further savings for both 
the.government and pr9spective contractors. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE __,__, 

3000 DEFENSE PENTAGON ah IJ·2o //_A 
WASHINGTON. DC 2030 1·3000 /i_/ / 7 - Y'J . 

ACQUISITION ANQ 
TEC:MNOLOG"'" . i 

Generkl Services Administration 
FAR Secretariat (VAS) 
1 800 F 5 treet NW 
Washington, D.C. 20405 

Dear ¥r. Edward Loeb: 

1 4 JUL J997 

' t 
~ This letter is in reference to FAR Case 95-029. A review of approximately 60, contracts 

awarded by the Air Force during FY96 and FY9T reveals no instance where the award was 

made to a small business when the small business was not in the top three after initial 

evaluations. If any additional information is required please contact Mr. Tim Denhardt in my 

office ~t (703)693-7789. 

·'' 

~!}J-J? 

I David A. Drabkin 
Assistant Deputy Under Secretary of Defense 

(Acquisition Process and Policies) 

JUL f 5 1997 
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Author: Joyce Milner at HQS2 
Date: '/14/97 3:17 PM 
Priorir:y: Normal 
Receipt Requested 
TO: 9S-029B@www.gsa.gov at SMTP 
CC: Mile Fogle at SCAl 
CC: Oale Siman at S~ 
CC: Eric Mens at HQS4 
CC: DIANE MCKAIN at S~ 
CC: Joy=e Milner 

. ' 
· ... _, 

Subject: DISA_ Comments en case 95·029, FAR 15 Proposed Rule 

-----------------------------~------ Message Contents ---R·------~------------------------
TO: GSA, FAR Secretariat 

A~r:ached is _the Defense Information Systems Agency's comments en Case 
95-029, FAR lS proposed rule as published in the 14MAY97 Federal 
Register. 

Questions on the a~tached may be addressed eo Joyce Milner an 
703-607·6917. 

Attachment: a/s 

JUL I ·s 1997 
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DEFENSE INFORMATION SYSTEMS AGENCY 
Procurement Management Division, Code.D~l 

Comments on FAR Case 95-029 

Per the 14MAY97 Federal Reoister, the Defense Information Systems 
Agency (DISA), Procurement Management Division, Code 041 has the 
following comments on the proposed rule for the Federal 
Acquisition Regulation (FAR), Case.95-029, Part lS·Rewrite: 

1. Group A, comments relating to Subparts 15 .. 00, 15.1, 15.2, 
15.3, 15.4 and 15.6 and conforming revisions .to Part 1, 5, 6, 14, 
36, 52 and 53: 

15.407(b)/Definitions of Discussions and 15.001 seem to be in 
conflict. 15.001, definition of "Discussions" states: 

Discussions are negotiations that occur after 
establishment of the competitive range that may, at the 
contracting officer's discretion, result in the offeror 
be~ng allowed to ravise its proposal. 

15.407(b) states: 

The contracting officer may re~uest proposal rev~s~ons 
that clarify and document understandin9s reached during 
negotiations. At the conclusion of ·discussions, each 
offeror stil~ in the competitive ~ange shall be given 
an opportunity to s~t a final proposal revision. 

As 15.407(b) is stated, offerors can submit a final proposal 
revision inclusive of both their cost and noncost proposals, 
regardless of the fact that the contracting office may not have 
requested the changes. Usually, a price proposal is required, 
but changes to the noncost portions of the of~erors proposals are 
usually not required nor desired. 

2. Group B, comments relating to Subpart 15.5 and conforming 
revisions to Part 4, 7, 11, 16, 42 43, and 52: 

No conunents. 

·,~ 
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FROM :NORTHROP /GRUMMRN CORP. 

NORTHROP GRUHHAN 

~ 

Person: General Services Administration 
FAR Secretariat (VRS) 
1800 F Streets NW 
Washington, DC 20405 

FAR Part lS Rewrite 
FAR Case 95-029 

Dear.F AR. Secretariat: 

1997.07-14 12:ss #748 P.02/ms 

Nortlarop Grumman Carparfltion 
1840 Century Parle Ea$t 

Los Angeles. California 90067-2199 

Tc::lc::phonc 310-553-6262 

(310) 201-3346 

July 14, 1997 

Northrop Grumman Cotpora.tion appreciates the opportunity to comment on this very important 
Acquisition Language. You are to be commended for the improvements that have been made 
during Phases I and ll. Attached you will find our comments for your considerati.on. 

C!) Recycled p11per 
_.f/ 

Sincerely, 

Corporate Contracts 

J.l I 5 1997 
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Northrop Grumman Comments on 

FAR PART 15 REWRITE 

July 14, 1997 

• Section 4.1001 Policy- It is recommended this policy be expanded to allow contractors to 
propose CLIN structures which improve contractor cash flow without the Government seeking 
consideration. ! 

• Section 15.102 Tradeoff Process- Northrop Grumman recommends that the kinds of tradeoff's 
that will be considered in the acquisition and the relative importance of key parameters be 
identified in the solicitation. The Multi-Step Source Selection technique must be utilized 
judiciously to avoid the resurrection of multiple BAFO's. There needs to be some policy limits 
on the use of this technique. 

• Section 15.203 Requests for Proposals· (a)(2){i)- see comments to 4.1001 above 

• Section 1 S .206 Amending the Solicitation - N ortbrop Grumman concurs in the principle of 
modifying the solicitation reflected in paragraph (g) but does not feel the reason or basis is 
sufficiently clear. 

• Section 15.309- Limited use of Data (Unsolicited Proposals) and 15.207 (Solicitations) .. Provide 
for safeguards of source selection information at the time of proposal submittal. These clauses do 
not provide protection of additional information submitted up to contract award by way of 
discussions, CR's and DR's. This point should be addressed. · 

• Section 15.404 Evaluation Factors and Subfactors -Northrop Grumman does not believe 
reducing the Past Performance threshold to $100,00 in 1999 to be in either the Government or 
Industry's best interest. 'Ibis change 'Will significantly increase the administrative time required to 
compile, maintain, evaluate and verify reference information. It is recommended that the 
threshold remain at $1.,000,000. Additionally., 15.404(d)(3)(i) says "past performance shall be 
evaluated ... ". However, 1S.404(d)(3)[ui) states: 11Past performance need not be evaluated if the 
contracting officer documents the reason past performance is not an appropriate evaluation factor 
for the acquisition." It is recommended that the clause be rewritten to clarify where the 
contracting officer is then required to inform the contractors in the solicitation that past 
performance will NOT be an evaluation factor. And, if the R.FP so states, will it tell us "why 
not"? 

• Section 15.405 Proposal Evaluation - (a)(2) Put perfonnanee: It is recommended that off'erors 
be notified of any negative past performance information that will be used in the source selection 
process and that the offeror be provided an opportunity to comment on tbat information prior to 
its use. In addition, the source of the negative information should be identified .. (a)(2)(ii and iv) 
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tf'S. t329- L/;/ 
Offerors with no relevant past performance history: It js considered unreasonable for an 
offeror with no relevant past performance to be given a neutral evaluation. An offeror with no 
rel~vant past performance experience should be given a negative rating on some type of sliding 
scale based on the complexity of the item. or service being procured; the more complex the item 
the more severe the rating. Northrop Gnunman endorses the position of AIA regarding the 
Contracting Officer's usc of infonnation related to a contract that is in dispute or litigation. 
Specific restrictions should be imposed against utilizing information related to a contract ~at is 
the subject of a dispute or litigatioa 

• Section 15.406 Communications with offerors- It is recommended paragraph (b)(4) be changed to 
read "Shall address adverse past performance information." and delete the remainder of that 
sentence (i.e., "on which the offeror has not previously bad an opportunity to comment"). The 
latter wording is, at best, vague. Regarding paragraph ( e )(2) it is recommended that the phrase 
"innovative and unique uses" be deleted; this should not be restricted or limited in any way. 
Nothing regarding a competitor's solution should be revealed. 

• Section 15.501 Definitions- 15.501- At the end of the first paragraph of this section there is 
reference to parametric estimates using validated, calibrated parametric models. The provisions 
for price adjustment for defective cost or pricing data should limit their application to cost or 
pricing data used to validate and calibrate parametric models if that is the estimating technique 
used by the contractor ~d accepted by the Government for any particular pricing action. Just as 
the Government is encouraged to mutually agree to cut-off dates (see for example 15.506-2(c) or 
1S.504-3(c)(4)), the Government should also be encouraged. to adopt parametric techniques. The 
last paragraph of Section 15-501 treats the transfer of commercial items between divisions as a 
subcontract. It should be made clear that these transfers are at price as opposed to those dealt with 
in Table 15·2 Cost Element A(2). 

• Section 15.502 Pricing Policy .. (a)(3) Consistent with the phraseology of 15.503-1 (a), it is 
believed that the Contracting Officer "must" or "shall" use every means to assure a fair and 
reasonable price can be determined before requesting cost or pricing data. 

• Section 1S~504-3(b){2) and (3) It is recommended that these paragraphs be rewritten to require 
submission of the contractor's analysis of proposed subcontract prices and the subcontractor's 
cost or pricing data submission as a part of the Contractor's Cost and Pricing data submission, not 
as a part of the contractor's price proposal. 

• Section 15.507-5 Estimating Systems- It is recommended the cxi.teria contained in current FAR 
1 S .811, which the auditor should consider in determining whether a contractor's estimating 

. system is acceptable. should be included in the rewrite of this paragraph. 

• Section 15.605 Pre award Debriefing of Ofi'erors- Paragraph (a){2) The offeror should be given 
the opportunity to have both a pre and post award debriefing or if the offeror opts to have the post 
award debriefing, the time for protest should be based on the time in which he received the 
debriefing as opposed to "the date the offeror knew or should have known ... ". Paragraph CO 
Preaward de briefings should bot be left completely to the discretion of the Contracting Officer. 

!'' 
·'' 
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Contractors spend significant sums of money in preparing and supporting a proposal and they 
should be assured of a complete and adequ11te debriefing. 

• Section 15.606- Postav.rard Debriefing of Offerors- As reflected above for Preaward de briefings, 
Postaward debriefings should not be left completely to the discretion of the Contracting Officer. 
Contractors spend significant sums of money in preparing and supporting a proposal and they 
should be assured of a complete and adequate debrieft.ng. 

• Table 15-2 Cost Element (A)(2)- There is language in this section which seems to indicate that 
the contractor needs to conduct a cost or price analysis (see 15.504-1) on interorganizational 
transfers at cost and submit that analysis with the initial pricing proposal. Since t 
interorganizational transfers at cost are not subcontracts (contra lS.SOllast paragraph), a cost or 
price analysis should not be required. Interorganizational transfers at cost should require no more 
cost element breakdown than any other "make" item included in the contractor's proposal. 
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Attn: Ms. Beverly Fayaon 

Re: FAR Case No.: 95·029 (Group A) 

Dear Ms. Fayaon: 

CONTRACTS 

Electronic Data System a has reviewed the revised rewrite of FAR Part 15 (Group A), 
and Ia pleased that the revised rewrite is responsive to comments submitted by EDS in 
November, 1998. EDS supports the revised rewrite and we urge you to proceed 
promptly with publication. 

Sine~ rely yours, 

Fred W. Geldon 
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General Services Administration 
FAR Secretariat (VRS) 
Room4035 
18th & P Streets, N.W. 
Washington. D.C. 2040S 

RE: FAR CASE 95·029 

July 14. 1997 

.( ) 

95"~2?-~9' 
National Association of 
Surety Bond Producers 
5225 Wi5consin Avenue, NW, Suite 600 
Washi,.,gton, DC 20015-2014 
(202) 686-3700 • FAX (202) 686·36S6 . 

The National Association of Surety Bond Producers is an organization of 560 Insurance 
agencies and brokerages recognized as specialists in providing surety bonds and insurance to 
const.r:uction contractors. Our chief concern is that competitive negotiation cannot be satisfactorily 
applied to construction contracts. The sealed competitive bidding system in which bid bonds arc 
required of all offerors and Miller Act performance and payment bonds are required of the fmal 
offeror is the best system for the award of consttuction contracts. 

We thank you for the attention this revised proposal now gives to private sector concerns. 
Especially with respect to our concerns about ''efficiency" being the driving force for the inclusion 
or exclusion of proposals in the competitive-range. 

We still fear however, that the May 14 proposars competitive range provisions will lead to 
unfair competition in which contracting officers may engage in favoritism, exclusion of worthy 
proposals and political influence over contract awards. In addition, your concepts of risk aversion and 
risk management are not clear to us. we·re concerned that a federal policy on risk management favors 

. large contractors because they are perceived as being able to absorb problems when things go wrong. 

. The FAR Part lS rewrite calls for oral discussions to help work out problems with change 
orders and revisions. We argue that these result from acquisition planning problems and not from 
contracting problems. Contracting officers should be required to decide what they want up front and 
not be allowed to change the nature of the acquisition just because one of the offerors exceeded the 
-contract specifications. The fact that contracting officers can extend the award date for every bidder 
merely favors the one contractor who has requested an extension. This is unfair to the offeror who 
was ready to go on bid date. 

We have a stable procurement system now in which the protections that are in the law are not 
subject to changes made at the discretion of contracting officers. The federal procurement system 
should avoid a constant shifting of standards in the negotiation process. A fluid system can only be 
effective if the fluidity is understandable. 

:'' 
.'" 

Sincerely, 

-/l~11l/L 
Vice President of Government Affairs 
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l1S. Department of 
Trcmsportatian 

Office or The Secrerory 
of Transportation 

July 14, 1997 

Ms. Beverly Fayson 
FAR Secretariat 
General Services Administration 
18th & F Streets N.W., Room 4035 
washington, DC 20405 

Dear Ms. Fayson: 

400 Seventh 51.. S.W. 
Wasningtan, C.C. 20590 

The Department of Transportation (DOT) has reviewed the second 
iteration of Federal Acquisition Regulation (FAR) Case 95-029, 
Phase I Rewrite of FAR Part 15, Contracting by Negotiation, 
published in the Federal Register on May 14, 1997. 

We would like to commend the eommittee for making improvements 
to this latest version, giving consideration to many of our 
concerns, and ·adopting some of our recommended changes to the 
September 1996 version of the proposed rule. The rewrite is 
such a fundamental change in the way the Government does 
business, we believe it is important that the Government have a 
well thought out implementation strategy, including adequate 
training for the work force, before the new procedures become 
effective. We, therefore, recommend that the final rule not 
become effective until at least 6 months after the final rule 
is published in the Federal Register or that you give agencies 
the option·to delay implementation until training can be 
accomplished. 

We had a team, ·consisting of both policy experts and front line 
professionals from our operating elements, review the proposed 
coverage. Therefore, these comments reflect an operational 
perspective. The comments are primarily requests for clarifi
cations in those areas we perceive to be critical in the source 
selection techniques and processe~. Please feel free to contact 
Charlotte Hackley of this office should you have questions. She 
may be reached at (202) 366-4267. 

r;:sc.erely~ 

Da~Litman 
Director of Acquisition 

and Grant Management 

Enclosure JUL 1 5 \991 
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DEPARTMENT OF TRANSPORTATION COMMENTS 
(FAR CASE 95-029) 

4.1001. We believe this coverage would be more appropriate under 
15.204-2, Part 1- The Schedule (Section B) which sets forth the 
.formatting requirements for a solicitation. 

15.001. Definitions. 

a. As written, ~his paragraph leads the reader to believe that 
all definitions for Part 15 are listed under 15.001 which is 
not the case. We do recommend that all definitions for Part 
15 be shown under 15.001 to facilitate use of the Part by . 
contracting personnel. ! 

b. We recommend the term "negotiation" be deleted to reduce 
confusion becween this definition and the concepts of 
"negotiated procedures" and "negotiated contract." Also, this 
definition is no longer eri~ical since the proposed 15.506-3 
does not require preparation of a price negotiation memorandum 
"at the conclusion of each negotiation"~ Since we believe 
this was the primary reason the term "negotiation" is included 
in the current FAR, we do not see the need to reeain the 
definition. Please also be advised that the Truth in 
Negotiation Act (10 U.S.C. 2306a and 41 U.S.C. 254b) does not 
use t.he term "negotiation" concerning the requirements to 
submit certified cost or pricing data. 

15.101-l. Add a ne"' paragraph to read: (c) "Communications may 
occur (see 15.406) 11

• This language dupli~ates that in 15.101-
2(b) (4) for the ... lowest price technically acceptable source 
selection process. 11 Since "communications" can occur under the 

. "tradeoff process, •• we believe it is appropriate to include it 
also in 15.101-1. 

15.101-l{b) (1). Change paragraph (2) to read (b): This pro~ess 
permits tradeoffs among cost or price and non-cost factors as 
required under 15.404(£). 

15.101-2. We recommend the title of this subsection be changed to 
read: . ''Lowest price acceptable quality source selection. " This 
conforms the title to the requirement of 15.404 (i.e., evaluate 
the quality 9f the product or service which includ~s all of the 
non·cost evaluation factors, including technical excellence and 
past performance) . We believe the title of this subsection could 
erroneously be interpreted to mean that technical excell.ence is 
the only non-cose evaluation faetor. 

15.101-2(a). For the reasons seated in the preceding paragraph, 
we recommend changing 15.l0l-2(a) to read: 11 This process is 
appropriate when best value is expected to result from selection 
of the proposal with the lowest evaluated price from amongst those 
proposals which are evaluated as having acceptable quality (see 
15 .404} • II . 
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15.102 (b) . Change· the second sentence to read: "While the 
solicitation will not require the submission of full proposals 
in the first step; it shall require, at a minimum, submission of 
price or cost and quality information (see 15.404) . 11 This change 
makes the policy consistent with 15.404 and allows the contracting 
officer the option to not evaluate past performance. As written, 
the contracting officer is required to evaluate· past performance 
which is contrary to 15.404 (d) _(3) (iii). 

15.103. "Oral p'resentations" is a relatively new technique. 
Therefore, we recommend the coverage clarify that use of oral 
presentations pr'ior to determining the competitive range does 
not preelude awa'rding without discussions. 

15.103(c) (6). The coverage requires that the solicitation state 
"whether or not ;discussions will be permitt.ed during oral 
presentations (see 15.406{d))" We are concerned that readers may 
misinterpret this to mean that oral presentations may include 
discussions prior to establishment of the competitive range. We 
therefore recommend that the caveat "after establishme.nt of the 
competitive range•• be added. Change 15.103 (c) (6) to read: 
"state whether or not discussions will be permitted during oral 
presentations conducted after establishment of the competitive· 
range (see 15.406(d)) 11

• 

15.201. 

a. Subparagraph (e) (5). To aid the reader., add reference to 
5.204 which requires presolicitati.on notices. 

b. Under current FAR 5.204, correct the reference (15.404) to 
read (15. 201 (c) (5)). 

c. We.believe specific guidance should be provided regarding the 
appropriate timeframe for releasing the information publicly. 
Therefore, i'n the second sentence of 15.201 (f), after the word 
' 1possible 11 , add the following: usually no later than 10 days 
after disclosure. 

d. The current FAR coverage at 15.404(b) (2) should be retained 
and shown a~ 5.204 since it describes what should be in a 
presolicitation notice. 

15.202. The title "Advisory multi-step source selection" should 
be changed to read "Presolicitation advisory process". our 
recommended title is a more accurate description of the process 
and it makes a clear distinction between these procedur~s and the 
"multi-step source selection techniqu~n discu$sed under 15.102. 
In fact, we recommend moving 15.202 to Subpart 15.1 (i.e., change 
l5.202 to read 15.102 and renumber 15.102 to read 15.103). 

,, 
. ,, 



15.203(a) (4). Add the words "and their relative order of 
importance" at the end of the sentence. 

·15. 203 (f) (l) (ii).. We recommend deleting the requirement for a 
written justification to support an oral solicitation. Reasons 
for requesting an oral RFP is clearly stated in this paragraph; 
therefore, the contracting officer should be trusted to comply 
with the FAR requirements. In addition, chis documentation 
requirement impqses an additional administrative burden on 
contracting personnel. 

15.204. 
t 

a. We recommend changing the words "standard contract format" to 
"uniform contract format (UCF)" throughout this subpart for 
consistency since the UCF is mandatory. 

b. We recommend that the level of approval for exemption from the 
uniform contract format be changed from the ''agency head or 
designee" to the senior procurement executive (SPE) or 
designee." The SPE is responsible for management direction of 
the procurement system of the agency, including implementation 
o! the procurement policies, regulations, and standards of the 
agency. 

15.204-2. The prescription for use of Standard Form 33 is not in 
this subsection but this form is cited under Part 53. Please 
correct the discrepancy. 

15.204-2(a) (3) (viii). This paragraph and others (e.g., 15.204-
5 (b), 52.215-3 and other clauses) uses a new term ''respondent.'' 
If it is intended that a "respondent" be treated the same as a 
"quoter" in response to a request for quotation", we recommend 
tha~ it be clearly stated that a response to an RFI is not an 
offer and as such, the data submitted can be only accepted as 
informa~ion and is not binding. Also, the term "respondent" 
should be defined to mean "one who submits data in response to a 
request for information." This would be in consonance with 13.108 
which covers the legal effect of an offer in response to a request 
for quotation. · 

l5.206(a). We recommend rearranging the paragraphs ·as indicated 
below· for clarity. 

(a) A solicitation shall be amended:· 

(1) When, either before or after receipt of proposals, the 
Government changes, relaxes, increases or otherwise modifies its 
requirements or terms and conditions; 

3 



'(2) When (in accordance with the evaluation criteria) a 
proposal that is considered to be most advantageous to the 
Government, involves a departure from the stated requirements, 
provided the solicitation can be amended without revealing to 
the other offerors) the alternate solution proposed or any other 
information that is entitled to protection (see 15.207(b)); 

(3) When, based on market research or in the judgment of 
the contracting of~icer, an amendment issued after offers are 
received is so substantial that it is beyond what prospective 
offerors could have reasonably anticipated and that additional 
sources likely would have submitted offers, che original 
solicitation shall be canceled and a new one issued, regardless of 
the s~age of the acquisi~ion; 

(b) Amendment ~o solicitations issued before the established time 
and date for receipt of proposals shall be issued to all parties 
who receive the solicitation. 

(c) Amendments to solicitations issued after the established time 
and date for receipt of proposals shall be sent to all offerors 
who have not been eliminated from the competition. 

I 

(d) Oral notices. of changes to the solicitation ·may be issued 
when time is of the essence. The contracting officer shall 
document the contract file and confirm the oral notice with a 
written amendment to the solicitation. 

(e) At a minimum, the following information should be included in 
each amendment: etc .... 

15.2Q7. The processes for responding to RFPs and RFis are 
commingled. We recommend a clear distinction be made between the 
two processes. 

15.207(b}. This paragraph refers the reader to 3.104(5) (b) which 
references 15.411 and 15.413. These FAR Part 15 references should 
be corrected to read 15.207. 

l5.20S(a). As currently written, section l5.20B(a) does not 
.appear to provide for situations where multi-step source selection 
techniques are used, or where oral presentations may comprise part 
of the proposal. Accordingly, we suggest revising (changes are 
bolded) the last sentence to read: "Unless the solicitation 
states a specific time, the ti.me for receipt of written proposal 
information is 4:30p.m., local time, •.. etc. Also, add new 
paragraph (b) to 15.208 to read: "(b) Where multi-step source 
selection techniques are used (see 15.102 and 15.202), the 
solicitation shall, as a minimum, state the specific time and date 
for submission of first-step information. The_ Contracting Officer 
shall establish common cue-off dates for subsequent steps." These 
recommended changes will require the subsequent subparagraphs to 
be renumbered. 

4 



15.20B(e). The proposal should be withdrawn by "an authorized 
representative of the offeror". Therefore, we recommend the 
following substitution for the second sentence: It may be 
withdrawn in person by an authorized representative of the 
offeror, if the identi~y of the person requesting withdrawal 
is established by the contracting officer and the authorized 
representative signs a receipt for the proposal". If our proposed 
change is not amenable, we recommend that the text of 52.215-
1 (c:) (2) (v) be repeated under 15.208 (e) . 

1S.209(h). A new order of precedence clause is cited here; 
therefore, the old clause 52.215-33, Order of Precedence, should 
be deleted. 

15.302. This paragraph implies that the Government's policy.is 
only to encourage new and innovative ideas by responses to Broad 
Agency Announcements, etc. which is not the case. To make the 
policy clear and unconditional, we recommend changing this 
paragraph to read: ''It is the policy of the Government to 
encourage the submission of new and innovative ideas. To promote 
submission of these ideas, the Government uses Broad Agency 
Announcements, . .' .. When new and innovative ideas do not fall under 
these ..... n 

15.3. This subpart on Unsolicited Proposals disrupts the flow 
of Part 15, Contracting by Negotiation. We recommend moving 
the entire Part 15.3 to the end of Part 15 or relocating it to 
Part 17, Special Contracting Methods. 

15.401. Delete the ~irst sen~ence of the last paragraph because 
there isn't a clear distinction between a "weakness" and a 
"significant weakness. 11 

15.403(a). Insert t;he acronym "SSA" after the term "source 
selection autho~ity" so the acronym in lieu of the term may be 
shown wherever it appears in 1S.403(b). 

15.403. We believe that all major source selection decision 
making responsibilities should be identified and assigned to 
either the con~racting officer or source selection authority under 
this subsection. These responsibilities include determination of 
the competitive range(s) and selection of these respondents who 
will be advised they are unlikely to be viable competitors under 
the advisory mu~ti-step source selection process. 

15.405(a). Change the last sentence to read: The relative 
.strengths, eign~ficant weaknesses, and deficiencies, and risks 
shall be documented in the contract file. Please also see 
15.406(d) (3) and lS.506(d) (l) and make the coverages consistent 
with our recommended change. 

·s 

.. 



15.406. The·title of this subsection leads the reader to believe 
that the coverage only pertains to "communications with offerors••; 
however, it includes the procedures for establishing the 
"competitive range." We recommend changing the title of the 
subsection to read: Communications with offerors and establish
ment of the competitive range. 

I 

15.406{a) {2), second sentence. We recommend deletion of the 
requirement to document the file with the rationale·for holding 
discussions because 41 U.S.C. 253b{d) (1) (B) does not require it 
and i~ adds no value. · · 

I 

15.406(b) (3) (i). Change to read: hPerceived deficiencies, t 

significant weaknesses, ambiguities, errors, omissions, mist~kes 
(see 14.40?), etc.". 

15.406 (c} (2) Correce the FAR cite to read 52.215- (1) (f) (4). 

15.406-(d) (3). Please clarify the word 11 performance 11 • This can be 
inferred to mean "past performance 11 or "technical performance 11·• 

15.407(a). Move ehe first sentence to l5.406(d), after paragraph 
(3) and number ie paragraph (4). At the end of the new paragraph 
(4), reference 15.605 and reference ~he paragraph that requires a 
rationale for eliminating offerors. Adjust other paragraphs 
accordingly. 

15.408. We believe a more appropriate caption for this subsection 
is "souice s~lection decision" so as not to confuse it with the 
subpart ti1:le "source selectionn. Also, we recommend that the 
decision of the SSA shall· be documented and signed by.the SSA. 

15.502(a) (l); After the words 11 adequate price competition", add 
the words: (see 15.503-1(c)). 

15.503-1(c) (3). The proposed coverage exempts commercial items 
from the requirement for cost or pricing data but the FAR does not 
promulgate commercial pricing techniques. The term "commercial 
item'' is broadly defined under FAR 2.101 and includes items of a 
type customarily used for nongovernment purposes, but which do not 
necessarily have prices established in the nongovernment market. 
This poses a significant pricing situation which has not been 
addressed. Overall, the pricing approach proposed in the FAR 15 
rewrite is to use the "old" price analysis policies in the "new" 
world of pricing commercial items as though those policies are 
still appropriate. 

6 
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15.5~-2. We rjc~end deleting this entire coverage since there 
is no value add~d. However, if it is retained, the exemption for 
the exercise of 'ioptions c:ould be of value if the coverage is 
expanded to inc~ude all circumstapces (e.g., the exerci-se of 
negotiated pric~d options added by modification of an existing 
contract). If ~S.S03-2(b) is retained, the decision to request 
cost·and pricing data for overrun funding should be left to the 
discretion of tHe concracting·officer. . 

15.503-4 (a) •. ~elete the words "expected to exc~ed" and replace . 
with·the words valued at or above" because ehe threshold is gt, 
not above $500, · 00. Other sentences in this subsection als·o must 
be ad~usted to ~orrect this error. . 

15.503-S(a). · B~ inclusion of the word "and" in subparagraph {3), 
the contracting_Jofficer is required to address each of the four 
cited areas. Tijis is not logical in some instances. For 
instance, if co$t or pricing data is not requested, there is no 
need to state in the solicitation that the offeror may submit a 
request for exc~pcion to the requirement. We therefore.recommend 
this coverage befrevised for consistency . 

. 15.504-4(c) (4)i~). It should be noted that there is not a 
requirement for .the contraceing officer to determine, in writing, 
that the pric:e ~s fair and reasonable. Also, there is no 
requirement to !lave a document titled "price negotiation 
memorandum... T~is sentence should be revised to be consistent 
with ·the re~ir,ments of 15,506-3. . 

lS.SO:S(a). We ~ecommend the words "negotiated settlement 11 be 
changed t:o read:: "negotiated agreement". 

15.506-1. Ther~ are three concerns regarding documentation of 
prenegotiation dbjectives. First·, if the price is deeermined to 
be fair and rea~onable based on adequate priee competition without 
bargaining, it ~hould be clear there is not a requirement to 
establish a pre~egotiation objective. Second,. the policy should 
state the contr eting officer shall approve the prenegotiation 
objectives. Th'rd, a sentence should'be added in paragraph (b) 
to address the documentation requirements when only price analysis 

• I d I 1s requ~re - 1 

15.5~-J(a). ··TJe first ·two sentences should be changed to read: 
~The eontractin: officer shall approve by signature documentation 
the principal e ements of ehe negotiated agreement. This 
documentat:.ion ( .g., price negotiaeion memora1;1dum (PNM) ) shall be 
part of the con ract file and it shall include the following:" 
Our change requ·res signaeory approval of the documentation by the 
contDacting off"cer which is consistent with l5.S04-4(c) (4) Cii). 
As written, the ·

1
contract file, in lieu of a person, is required to 

pzcv~e the doc,ment~tion. 

t 
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15.603(b) (i) ~ When using electronic commerce (i.e., internet), 
the contracting·officer can·not determine the number of offeror's 
solicited. Therefore, delete this sentence or if the sentence 
is determined necessary, modify it as follows: (i) the number of 
offerors solicited except when the solicitation is posted 
electronically. 

15.606(a) (l). We recommend it be stated "the Government may 
presume the offeror received the notice of contract ,..award three 
days after the notice is mailed by the Government." 

36.520. Clause 52.236-28(d) state~ "alternate proposals ~ill 
not be ·considered unless this solicitation authorizes their 
submission". We recommend modifying 36.520 to include the . 
statement that ·~the evaluation approach for alternate proposals 
shall be described in the solicitation." 

OF-307 --

a. Block 11, part IV, should be deleted in its entirety because 
sections K, L, and M do not apply to contract award. This 
also applies to the SF 26. Please be aware that changing the 
SF 26 will require change$ to current electronic systems. 

b. Block 14a . Delete the word 11 four'' and replace with a blank 
for insertion by the contracting officer. 

c. It is unclear whether an OF 307 may be used for sealed bid 
solicitations. If the OF 307 is intended only for negotiated 
acquisitions, the title of the form should be changed to read:. 
Contract Award - Negotiated Acquisitions. 

B 
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SMALL BUSINESS ROUNDTABLE 
1000 Potomac Street, N.W. 
The Flour MUI, Suite 300 
Wuhingtoa, D.C. Z0007 

Phoae:(20l)337-6200 
FAX: (101) 333-0171 

VIA FACSJMaE (202) SOl-4067 

July 14, 1997 

General Services Administration 
FAR Secretariat (VR.S) 
lloom403S 
1100 F Street, N.W. 
Washington. D.C. 20405 

231 P02/08 JUL 14 '97 17:23 

RE: FAR Case 9S-Dl9 Federal Acquisition Regulation: Part 1! Rewrite 

The Small Business Roundtable C'SBR") endorses the comments submitted July 
14, 1997 by the Free and Open Competition Coalition ("FOCC"). 

In preparing those comments, time did not permit the FOCC to complete the 
development and coordination required to provide specific language changes to the FAR 
1 S Rewrite. The FOCC believes specific revisioM to the proposed FAR 1 S Rewrite are 
important and has requested the SBR to submit its enc:losed recommended language 
revisions on the subject ofPa.st ~erformance for the FAll Councils' consideration. 

Howe:vcr. the FOCC and SBll have not. as requested by the Notice, been able to 
separate their comment& into the three groups: Groups A and B. into distinct groupings 
on selected FAR 1 S Subparts and provide conforming analysis and comments on the 
revisions to fourteen ( 14) separate FAR Parts. In addition, the Notice requested small 
entities provide their comments separately. To do justice to these three requests would be 
a mammoth task to undenake successfUlly within the sbay-day period given for 
comments 10 achieve a meaningful result; neither the SBll nor the FOCC has undertaken 
to do sa. It is our understanding that such a detailed analysis was to be undertaken by 
OFPP, but has not been made available. Therefore, it is hoped that OFPP concludca that 
such an analysia should still be undertaken and completed before the finalization ofF All 
lS. 

·'' 
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. Letter to General Services Administration/FAR Secretariat (YRS) 
July 14, 1991 

231 P03/08 JUL 14 '97 17:23 

The SBR endoses its comments on the requested segmentation as Enclosure A 
The SBB:a suggested changes to the proposed FAR IS Rewrite are limited to· past 
performance and are set out in Enclosure B u revisions to proposed FAR. IS.lOl-1, 
Tradeoff Processes; 1 S .1 01-2, Lowest Price Technically Acceptable Source Selection 
Proceu; lS.404(d){3)(i}{iii), 15.404(e), Evaluation Facton And Subfacton; 
15.405(2), Proposal Evaluation-Put Performance Evaluation; and 1S.406(a), 
Communications Witb OfTeron-Communlcations And Award Without DiJcussionl. 

The SBR. is also concerned with OFPP's conclusions and recommendations in its 
Initial Regulatory Flexibility Analysis Report ("Reg/Flex lleport") as well as OFPP' 1 

summary as set for the FAll 1 S Rewrite. That Reg/Flex lleport raises serious questions 
regarding the OFPP's conclusions that the FAR lS changes arc good for small business, 
are consistent with the policies of the Clinger-Cohen Act, and that uthe past performance 
requirements use pJain English" and therefore .. no alternatives to this approKb were 
considered." OFPP Regulatory Flexibility Act Btpon at Paragraph B. Although the 
Reg/Flex Report makes numerous questionable conclusions that are favorable to small 
businesses' future under the proposed regu1atio~ there are few if any specific references 
to small businesses' historical panicipatory role in the acquisition process in the proposed 
re'Written Nlc. 

The FOCC and SBR do not understand or agree with the Reg!Flex Report' a 
conclusion that only 7,000 small businesses will be affected by the F Alt 1 S llevnite. The 
computations are completely misleading. OFPP's conclusions appear to be based on the 
Federal Procurement Data System's FY 9S Recorda. Those reeords are based on awards. 
and do not reflect the number of small businesses that ,ompeted for those awards in both 
unrestricted and restricted ~mpetitive acquisitions, i.e. The Department of Defense alone 
has 28,000-30,000 small businesses on ita lists that have re~eived contracts. On a total 
executive branch estimat~ there may be u many as 200,000 to SOO,OOO small businesses 
successfully involved in the acquisition process that will be directly and/or indirectly 
affected by the past performance provisions in FAR 1 S as now proposed. However, as 
the Government continues to move forward with its commercial acquisition policies. the 
pool of small businesses that may be affected will increase substantially or possibly 
double. 

Small entities and the SBR. u well u the General Accounting Office. arc 
c:oncemed that FAR 1 S aa proposed does not fully emphasize that the contracting 
officers, by statute and regulation. must be aware ofthe provisions ofFAR. Subpart 19.6, 
the Certificate of Competency ("COC") Prosram in applying any past performance · 
evaluation• that result in the elimination of small businesses from consideration without 
first requesting the SBA review. That COC Program was established in accordance with 
a national policy to assist and protec:t small businesses. With reference to the General 
Accounting Office's ~GAO') June 26. 1997letter to FAll Secretariat at page 2, Section 
lS.lOl-2. Lowest Price Technically Acceptable Source Selection Process. The GAO 
recommends the reference to the CCC process be emphasized by addins to Section 
1S.l01.2. We concur with that recommendation and suggest the emphasis also be added 
to 1S.40S(a)(2Xi). 

2 
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Utter to General Services Adminlstration/F AR SeCretDTiat (YRS) ./J'_j,. / /)2 {j ~ r"/ 
J11ly u. 199., /Y ""V f -.:,; 1 

We recognize and commend the efforts taken to achieve the current status of the 
project, and fUlly appreciate the opportunity to participate in the comment process. We 
are also prepared to provide fUrther input, should the opportunity arise. 

Sincerely, 

Coordinator, Small Busineaa R.oundt.ablc 

Enclosures 

cc: Jody Olm~. Chairperson. POCC 
SBR. Members 
David M.F. Lambert. Counsel, SBR. 

, 
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Request for Com menta on Listed Cooforming Sections of FAR 

EnclOSIIre ..4 
Page I ofl. 

July 14, 1991. 

The requested segmentation of commenu on the proposed revision to FAll 1 S and 
confonning comments on seven separate FAR subparts, plua providing separate comments ftom 
small business, is a massive undenaking. Although required by F ASA and Executive Order 
#12818, October 13, 1994, such a broad request cannot be considered as discharging OFPP·s 
statutory requirement to make its own review, identifY· and report on any inconsistencies between 
the implementing F ASA and F ARA regulations and the Small Business Ad and implementing 
regulations, including those alrudy in the FAll There i• no public re<A>rd that such an analysis 
and report hu been made by OFPP or any other orpnization. • 

The notice for comment published in the May 14. 1997 Federal Register requested 
comments on the Proposed Revisions to FAR Put 1 S be segmented into three (or more) distinct 
Groupings: 

(1) Group A- comments were requested that related to six (6) designated Far lS Subparts 
(along with comments on confonning regulations for seven separate FAR. Parts). The FAR 
IS Subparts are: lS.O, SCOPE; IS. I. SOURCE SELECTION PROCESSES AND 
TECHNIQUES; 1S.2, SOLICITATION AND RECIEPT OF PROPOSALS AND 
INFORMATION; 15.3, UNSOLICITED PROPOSALS; 1S.4. SOURCE SELECTION; and 15.6, 
P1lE·AW ARD, AWARD AND POST-AWARD NOTIFJCA TIONS, PJlOTESTS AND 
MISTAKES, as well as seven (7) specified ~nforming provisions to FAll: Pan 1, 
FEDERAL ACQUISmON REGULATIONS SYSTEMS~ PartS, PUBLICIZING CONT.RAcr 
ACTIONS; Part 6, COMPETffiON REQUIREMENTS; Part 14. SEALED BmS; Part 36, 
CONSTRUCllON AND AllCinTECT·ENGINEER CONTRACTS; Part 52, SOLICITATION 
PROVISIONS AND CONTRACT CLAUSES; and Part SJ, FORMS. 

(2) Group B- requested &eparalc ~mments on Sub-Part 15.5, Contract Pricing and seven (7) 
conforming provisions to FAll Patti: 4, ADMINISTRATION MAITERS; Part 7, 
ACQUlSffiON PLM'NING; Part 11, DESCRIBING AGENCY NEEDS; Part 16, 1YPES OF 
CO:NTR.ACTS; Part 4~ CO:NTR.ACT ADMINJSTRA TION; Part 43, ·coNTRACT 
MODIFICATIONS; and Pan S2, SOLICITATION PROVISIONS AND CONTRACT CLAUSES . . 

Many of ~hese segmented FAll Parts for which the notice requested confonning analysis 
have been revised several times sina: OFPP began implementing FASA (October 1994) and 
FAR (January 1996}-5ome without providing for public; comment. Without such an analysis, 
each of these piecemeal amendments to the referenced FAils singularly and collectively may 

· have adversely affected the institutionalized Congressional small business mandate• in IS U.S.C. 
631, et seq. and implementing FAR regulations includins FAR. 19. SMALL BUSINESS. SMALL 
DISADVANTAGED BUSINESS (WOMEN OWNED BUSlNESS). Time did not permit OFCC 
and/or SBR. to provide such an analysis Cor OFPP and the FAR. Councils' consideration. SBll 
has limited its comments to FOCC's July 14. 1997 letter at Paragraph 7, Past Perf0T1111D'1ce. 

·'' 
·'' 
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Enclosute B 
Page J ofJ 

July 14. 1997 

RECOMMENDED LANGUAGE CHANGES 

Recommended at lS. 101-Z: 

Delete last sentence in proposed 1S.101-2(b)(l), "[U]nlcss the contr•cting officer has 
detemUned that the evaluation of put pcrformanc;e is not appropriate" l5.404(dX3)(iii). 
Also delete the first part ofthe sentenus in 1S.404(d)(3)(i) and (ii) that states "[B]xcept 
u let fon.h in paragraph (d)(J)(iii) ofthis section." S~ion (iii) provides that" ... [p]ast 
perfonna.ncc need not be evaluated if the contracting officer documents the reason past 
performance is not an appropriate evaluation factor for the acquisition." OFPP Policy 
Letter No. 92-S. 

The OFPP Policy Letter No. 92-S does not provide any criteria for the contraaing officer 
to justify taking such action in the f~ ofOFPP's presently stated policy to .. make past 
performance a major selection criterion in the award of contracts.'' See: OFPP'a May 
1995 Guide to Best Practices for Past Performance for implementing OFPP Policy Letter 
No. 92 .. 5. 

2) Recommended at 1 S.404(e), Evaluation Factors and Subfactors: 

Delete: --:rhe rating method need not be disclosed in the solicitation. The general 
approach to evaluating· past performance shall be described." Replace with "The details 
of the rating method. including the specific evaluation of past performance, shall be 
described in each solicitation, u set fonh in lS.lOl-l(b)(l),. Tradeoff Policies and 
1S.l01-2(b)(l). Lowest Price Technically Acceptable Source Selection Process." 

The Jast sentence in Section (e) u proposed conflicts with the proposed language in 
lS.lOl('o)(l), Tradeoff P,ocesses, whith states. "[A]ll evaluation factors and significant 
subfa.ctora that will affect cqntract awards and their relative importance shalJ be clearly 
stated in the solicitation," and (2) "[t]he ·solicitation shall state whether evaluation factors 
other than cost or price when combined arc significantly more important than, 
approximately equal to. or significantly less important to cost or price."' The propoaecl 
language recommended for deletion in the FAR 15 llewrito of 1S.404(e) also contlicts 
with 1S.l01-2(b)(l), Lowest Price Technically Acceptable Source Selection Process. 

Recommended replacement language is consistent with the policy that the "aource 
selection evaluation criteria be clearly stated." 1S.404(o). 

3) Recommended at 1 S,40SCa)(2)0), Proposed Evaluation-Past Petjormance Evaluation: 

The meaning of the first two sentences in the proposed regulation does not provide 
authority for wntracting officers to use c;omparative past performance assessments to 

,, 
~, 
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eliminate small businesses ftom the competitive range based on a negative put 
performance rating, nor does lS U.S.C. 637(b)(7) and FAll Subpart 19.6 pennit 
exclusion without first submitting the adverse findins to the Small Business 
Administration ("SBA ") under the Certificate of Competency ("COC") Program. Put 
performance (capacity, tenacity, perseverance. integrity, etc.) by definition is one of the 
elements of the affirmative responsibility determination. and (:annot be merged into 
technical evaluations that obscure other institutionalized Congressionally mandated 
st.atutory provisions to usist and protect small businesses fi'om subjective determinations 
of non-respo~sibility that are unsupported by the record and that result in elimination of a 
small business from being the recipient of an award. 

OFPP'a authorization proscribes that it is Congressional Palicy and the " ... policy of the 
United States Government to promote economi~ efficient and effectiveness in the 
procurement of property and services by the executive branch or the Federal Government 
by ... (2) establishing policies and procedures that en~urage the consideration ofofferors' 
past perfonnance in the selection of contractors." 41 U.S.C. 409(14). However, the cited 
language ofOFPP's authorizing statute does not in and ofitselfauthorize use of past 
performance to expand the required affirmative responsibility determination to 
encompass a comparative process of determinins as between offerors the degree to which 
one is the more responsible based on past performance. · 

The proposed FAR 1 S regulations must be fUlly harmonized with the Small Business Aa 
and FAR. 19 due to the proposecl regulations' numerous conflicts, inconsistencies and 
noncompliance with existing FAll small business provisions and the Small Business Act 

·with its regulations. UnJess this harmonization is made, or in the alternative. OFPP 
requests a change in the COC statutory provisions and the other provisions affected in the 
Small Business Act, the resulting chaos will be left to Courts and/or the ComptroJler 
General to resolve. In either alternative, small businesses will be put to great expense to 
resolve these conflicts due in part to the lack of attention to resolving those ~nflicts 
before the proposed FAR 1 S regulations are issued in their final form. 

With the ~ignins of Public Law No. 103-JSS, the President,s Executive Order charged 
the Admit:listrator of OFPP to "identify major inconsistencies in law and policies relating 
to procurement that impose unnecessary burdens on the private sector and Federal 
procurement officials.. and, following the coordination with executive agencies, 
submitting necessary legislative initiatives to the Office of Management and Budget for 
the resolution of such inconsistencies:· Executive Order No. 12111, Sec. l(d). Oct. 13, 
1994. Cleu dir~tion is the preferable way to resolve the issues of past perfonnance and 
small business. 

If OFPP on review considers the Small Business Ar:t provisions to be inconsistent with 
F ASA and F AJ!..A, ancl/or the implementing regulations, the Administrator is to initiate 
authorized pro,edurea to harmonize the statutes and regulations. Otherwise, OFPP 
implementing regulations are in direct conflict with the specific Congressional mandates 
in the Small Business Act. 

2 
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If. on the other hand. OFPP wishes to make soun:c selection decisions based on past 
performance, without conflicting with the Small Business Act. the r~ommended 
language may accomplish that worthwhile objective. 

4) Recommended at IS.40S(Al(2)Gi): 

The Jut aentenu in 1S.40S(a)(2)(ii) should be changed to read: 

''The tontracting officer may determine the relevancy of similar past performance 
information if the limits or relevancy are fUlly set out in the solicitation." 

The Comptroller General decisions on past perfonnance are decided on the degree of 
specificity of the source selection evaluation criteria. 

S) Recommended at 1 S.405(a)C2)(iii): 

The following should be added u 1 S.40S(a)(2)(iii): 

"All offerors must be advised and given an opportunity to comment on any past 
performance information used by the contracting officer in any "'!uisition where 
the information results in the offeror• a ranking or other quality qualifications 
requ~ed under PAR. lS that may be the basis for the elimination of the offeror 
from the competitive range and/or the award (including an award made without 
disc:us1ion 1S.406(a)) if the offeror was otherv.rise qualified for such award. In the 
absence of notice to the offeror and with the oppo1111nity to provide comments, the 
contracting officer must identify for the record and exclude that adverse 
infonnation from any source sele,tion evaluation .. •• 

[Current (iii) becomes (iv); a~rrent (iv) becomes (v).] 

,, .,_.,. 
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July 1 o. 1997 

RLL IR'IT TeiSYYS FVR 

General Service Administration 

FAR. Secretariat (VRS) 
1800 F. Streets, NW. Room 4035 
Wa..shingt~ D.C. 2040S 

FAR Council. 

~~~ CAAC Ill ooz 
612 931 6905 P.02 

TECH SYSTEMS 

cj5tJZ9~ 5 ;L 
Alii ant T echsystams Inc. 
600 SE!CJOd Street NE 
Hopldns. MN 55343-8384 

. Tel 612 931.fa~J 

We appreciates the acquisition streamlining changes that the FAR Council has implcmc:nted 
under F ASA 94 and are recommending under the proposed rule, FQAR Case 95-029. This 
proposal seeks to rewrite Federal A~uisition Regulation (FAR) Part lS, contracting by 
negotiation. Attached are our comments and recommendations in response to this proposal. 
Although our attached recommendations may seem insignificant con1pared to Those sweeping 
a~uisition reform changes, couatless resources are wasted by govenunent and industry personnel 
debating this interpretation of certain paragraphs of the F A.R language. 

We thank you for the opportunity to submit these c:onunents in response to the rewrite of FAR 
Part 15. . 

s/J~£_ 
tZK;.uCQ 
Manager, Cost Estimating 
Alliant T echsyste:ms Inc:. 
Defense Systems and Ammunitions Ciraups 
(612) 931-6247 

Enclosure 

JUL I 5 1997 
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FAR PART IS RECOMME~J>ATIONS 

15.501 Definitions · 
• Cost or Pricing Data Paragraph 

-+-+-+ CAAC Ill 003 
612 931 6905 p. 03 

Delete '·Cost or pricing data may include parametric estimates of elements of cost or 
price, from appropriate validated calibrated parametric models., Add factual data 
elements of parametric estimates." 

The revised wording would read as follows: 

. ~ 

••.. such factors as: vendor quotations; non-recurring costs; factual data elemen~ 
of parametric estimates; informatiou on • • •. That could have a significant bearing 
on costs. 

Rationale: As with any estimating technique, only the factual information is considered 
cost or pricing data. Although is it encouraging for FAR to recognize parametric 
techniques, only the factual data, not judgmental data (parametric estimates) should be 
defined as cost or pricing data. The requirement for appropriately validated calibrated 
parametric models is an estimating systems requirement that could be more appropriately 

· handled in the Defense Contract Audit Manual or in the DF ARS section on Estimating 
Systems. 

15.504-1 Proposal Analysis Techniques 
• Paragraph (a) (2) 

Add the words "for all significant subcontracts'' 

The revised wording would read as follows: 

(2) Price analysis sball be used for all significant subcontracts when cost or pricing 
data are not required .•••• 

Rationale: The proposed rewrite eliminated the word &&signifiCC~nt when referring to the 
preparation of price analysis on subcontracts where eost or pricing data is not required. 
This would increase the data to be provided and is contrary to the streamline process. 
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IS.S04-1 Proposal Analysis Techniques 
• Paragraph (a) (6) 

Add the words "and the contractor's attention" 

The revised wording would read as follows: 

,..,..,.. CAAC Ill 004 
612 931 6905 P.B4 

(a) (6) Any discrepancy or mistake of fact ..•• shall be brought to the contracting. 
officer's attention and the contractor's artention for appropriate action. 

Ration81e: Factual errors should not be considered part of the contracting officer7
S 

negotiation strategy. When they are concealed until negotiations, the contractor must . 
verizy the error during negotiations. thus prolonging the negotiation process. The al]eged 
error could be resolved prior to negotiations. The current wording does not seem 
consistent with the lPT process. 

• Paragraph (g) (3) 

Add c.If an offer appears to include unbalanced pricing, the contracting officer shall 
, contact the offeror to obtain an explanation and shall consider this explanation in 

determining the risk posed to the Government. 

The revised wording would read: 

(g) (3) If an offer appean to include unbalanced pricing, the contracting officer 
shall contact the offeror to obtain an explanation and shall consider this explanation 
in detennining the risk posed to the Government. All offer may be rejected if tbe 
contracting officer determines •••. 

Rationale: The proposed rewrite allows a highly subjective opinion to n=sult in an ofFer 
being rejected or not considered without requiring the Government to ascertain if the risk 
is real or perceived; offeror·s should not be rejected because of differences caused by 
following their disclosed accounting practices . 

. ~ 
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15.504-3 Subcontract Pricing Consideration 
• Paragraph (b) (2) 

...... CAAC flJ 005 
612 931 69e5 p. 05 

Delete the words ·'the price proposal" ~nd add "their own cost or pricing data 
submissions', 

The revised wording would read as follows: 

(2) Include the results of these analyses in their OWD cost or pricing data 
submissions. 

Rationale: The requirement to obtain subcontractor cost or pricing data, to perform cost 
analyses and to submit subcontractor data appears a number of times in part IS.· Each 

. time it is stated slightly differently. It is not possible to obtain subcontractor cost or 
pricing data for every proposal in time to be submitted \Vith the initial pricing proposal. 
In most cases the contracting officer, local oversight and the contractor agree that if the 
cost analyses are performed and the data are submitted prior to agreement on price the 
requirement is satisfied (reference table 1 S-2, Cost Elements, paragraph A). In order to 
preclude local interpretations. it is recommended that the FAR requirements for 
subcontractor data be made consistent throughout part IS. 

• Paragraph (b) (3) 

Delete the words "price proposal" and add the words "cost or pricing data submissions''. 

The revised wording would read as follows: 

(3) When required by paragraph (c) or this subsection, submit subcontractor cost 
or pric:ing data to the government as part of its cost or pricing data submissions. 

Rationale: Same as 1 S .504-3 (b) (2) 

• Paragraph (c) (1) (u) 

Delete the words "the peninent cost or pricing threshold.'. change 10% to 20%, and add 
$5,00031000. 

The revised wording would read as follows: 

(c) (1) (ii) Botb more than SS,OOO,OOO and more than lO percent of the prime 
~on tractor's prop~sed price, unless the contracting officer •••• 

Rationale: The previous $1,000,000 threshold was raised ten times to SlO,ooo.ooo: 
however the other thresholds of the pertinent cost or pricing data threshold ( c:urrendy 
$500,000) or 10% were not adjusted. If the desired affect ofthe revised wording was to. 
reduce the amouitt of subcOntractor GOSt or pricing data that is required to be submitted 

I 

the remaining t~sholds should be revised appropriately or the 510,000,000 change will 
have no positive ~pact on streamlining the process. 

i , 
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15.504-3 Subcontract Pricing Consideration · 
• Paragraph (c) (3) 

Change the word a•sball'" to "may" and add "in a similar contractor format. or in the . 
format specified in the solicitation'' 

The revised wording would read as follows: 

(3) Subcontractor cost or pricing data may be submitted in the format provided on 
Table 15-2 of 15.508, in a similar contractor format, or in the format specified in the 
solicitation. 

Rationale: With table lS-3 eliminated. provision should be made to allow the contracting 
officer to specify the format they believe is required to adequately evaluate the data. 
Contractors should not be required to develop data that is not required. 

• Paragraph (c) (4) 

Delete the last sentence "The contractor shall update ... during source selection and 
negotiations.'' 

Rationale: This sentence is redundant to the first sentence and could be interpreted to 
require updates from "the earlier date agreed upon" to ,.the date of price agreement"'; 
which would negate the benefit of c;ut-of£ dates. 

1S.SD6-3 Documenting the Negotiation 
• Paragraph (a) (6) 

Add "the PNM should specifically identify the extent on which cost or pricing data 
were relied upon for each element of cost. General statements should. be avoided" 

The revised wording would read as foDows: 

(6) If cost or pri~iDg data were required. the PNM sbould specifically identify the 
extent on wbic:hi the cost or pri(ing datA were relied upon for each elemeat of cost. 
General statemdnts should be avoided. The contracting officer ••• 

R.atio·naJe: The contracting officer bas many sources of data available to detennine . 
their position (IE: DCMC, DCAA, Independent cost analyses. contractor cost or 
pricing data.. etc.). When contracting officers use blanket statements such as: ·a11 cost 
or pricing data was used or relied on", industry and government representatives waste 
resources trying to recreate the circumstances of negotiations years later. In many 
instances the .Contracting Officer has moved on to another location. 
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1S.S07-S Estimating Systems 
• Paragraph (b) 

-+-+-+ CAAC llJ 007 
612 931 6905 P.07 

Add the words "the contractor~s responses and the Administrative Contracting Officer's 
resolution" 

The revised woryfing would r-ead u follows: 

(b) The auditor shall send a c:opy of the estimating system survey report, a copy of 
the official uotice o·r corrective action required, the contractor's responses and the 
Administrative Contracting Officer's resolution to each contracting office ••• 

Rationale: This would insure that the contracting officer receives the complete 
information on the signific:ance and resolution of the deficiencies noted. 

Table l~l InstrUctions for Submitting Cost or Pricing Data 
• General Instructions, paragraph (3): 

Add the words: "on the proposal c:;over sheet" 

The revised ~·ording would read as follows: 

You must clearly identify this data as "Cost or Pricing Data" on the proposal cover 
sheeL 

Rationale: This would clarify that the phrase '·cost or Pricing Data,. . is only required on 
the proposal cover sheet and not on eaeh page of a cost proposal submitted. 

• General Instructions, paragraph (4): 

Add the words ''or other-vise directerl by the RFP" 

Tbe revised wording would read as follows: 

. (4) •.•• You mus~ attach cost element breakdowns Cor each proposed line item, usinz 
the appropriate format prescribed in the "Format for Submission of Line Item 
Summaries"{ section of this table, or otherwise directed by the RFP. 

Rationale: The RFP direction would override the format presc;ribed to in FAR. 
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Table l>llnstructions for Submitting Cost or Pricing Data 
• Cost Elements, Paragraph A. Materials and Services 

~~~ CAAC Ill 008 
612 931 69B5 p. ee 

Add wording that allows for estimating techniques other than the detaJ1ed bonoms-up 
methodology. 

The revised wording would read as follows: 

"Materials- Provide a pric:ed summary of the various tasks, orders, or contract line 
items being proposed and a desc~ptioD of the estimating method or technique used 
to estimate material costs. When the detailed estimating method is used, provide a 
consolidated priced summary of individual material quantities included iD the l 

various tasks, orders, or contract line items being proposed and the basis for the · 
pricing (vendor quotes, invoice prices, estimates, ete..) Include raw materials, parts, 
components, assemblies, and services to be produced or performed by others. For 
all jtems proposed, identify the item and show the source, quantity, imd price. 
When techniques other than the detailed estimating method are used, provide a 
detailed explanation as to how the cost estimate was derived and furnish supporting 
data and documentation suitable for a detailed analysis of' the proposed cost. ···-w 

Rationale: Other estimating techniques have been widely used and accepted by both 
goverrunent and industry for years, hoVw'cver» this paragraph in the FAR. specifies the 
requirements for the bottoms-up methodology only. 

• Cost Elements, Paragraph A 

Add: ''When comparative price data e~sts" and .. significant" 

The revised wording would read as follows: 

A. When comparative price data exists, conduct price analyses of all significant 
su be on tractor proposals. 

Rationale: On new development and change order proposals, price analysis data will not 
exist. 

• Cost Elements, Paragraph A 

· Add the word "5ubmiSsiaDSn 

; 

The revised wor,ding would read as foUows: 

A. Submit the subcontractor cost or pricing data as part of' your own cost or pricing 
data submissio~s as required in subparagraph A (2) of this table. 

Rationale: Sam4 as 15.504-3 (b) (2) 
l 

I 
* I 
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Ta~le 15-1 Instructions for Submitting Cost or Pricing Data 
• Cost Elemen~ Paragraph A (2) 

~~~ CAAC laJ 009 
612 9':31 69e5 p. 1219 

Delete the words: '~e pertinent cost or pricing threshold." . change 10% to 20%, and add 
ss.ooo,ooo 

The revised wording would read as foUows: 

A (2) Or purctia,se order that is the lower of either 510,000,000 or more, or both 
more than ss,o~o,ooo and more than 20 percent ofthe prime contractor's proposed 
price. · · 

Rationale: The pre~ous SI.OOO.OOO threshold was raised ten times to Slo,ooo.ooo; 
however .the other thresholds of the pertinent cost or pricing data threshold (c:urrently 

· $500,000) or 10°/c, were not adjusted. If the desired affect of the revised. wording was to 
reduce the amount of subcontraCtor cost or pricing data that is required to be submitted, 
the remaining thr~sbolds should be revised appropriately or the Slo.ooo.ooo change will 
have no positive impact on streamlining the process. 

1 

• . Cost Elements., Paragraph A (2) 

Delete the word .. source's', replace with the word "'subcontractor's"' add the words 
"As required by 15.504-3," 

The revised wording would read as follows: 

(2) .•.• In additi~n, provide a summary of you cost analysis and a copy of cost or 
pricing data~ submitted by the prospective subcontractor in support or eac:h 
subcontract,: or purchase order •••••• ; 

and 

(2) As required! by 15.504-3, analyze the cost or pricing data and submit the results 
·of your analysis; of the prospective subcontnctor's proposal. When submission of a 
prospective subtontractor's cost or pricing data is required, •.•• 

Rationale: This clarifies that subcontractor's cost or pricing data are required to be 
analyzed and su~· ·ned. when required by 15.504-3; but. interorganizational transfers_ 
that are a make i ems (15.507-2), do not require cost analysi.s. To require cost .~alyses 
on interorganiza onal transfers, would represent a new reqwrement. cause addttional 
burden to contra tors, protract the acquisition cycle time and could represent a conflict of 
• I Interest. · 

-~ .. 
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Table IS-2 Inst~ction.s for Submitting Cost or Pricing Data 
• Cost E.lemen~:. Paragraph A (2) 

~~~ CAAC ~ 010 
612 931 69BS P.10 

Add an ·'s!' to tpe word submission and delete the words: "as pan of your initial pricing 
proposal" · 

The revised wording would read as fonows: 

A (l) When su~mission of a prospective source's cost or pricing data is required, it 
must be intludetl along with your own cost or pricing data submissions .. 

Rationale: Same. as 15.504-3 (b) (2) 

• Cost Elemen~s, Paragraphs B. C. D 

Add the words: :'When the detailed estimating method is used 

The revised wo~ding would read as follows: 

A. Direct Labor .. When the detailed estimating method is use~ provide a time 
phased.... .. 

B. Indirect costs. When the detailed estimating method is used, indicate bow •••• 
C. Other costs~ .. When the detailed estimating method is used list all ••• 

Rationale: Same·· as 15.508. Table 15-2, Cost Elements, paragraph A Material and 
Services. 
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July 14, 1997 _ .............. -------

General Services Administration 
FAR Secretariat (VRS) 
Room 4035 
18th & F Streets, N.W. 
Washington, D.C. 20405 

Re: FAR CASE 95-029 
FEDERAL ACQUISITION REGULATION; PART 15 REWRITE 

The undersigned organizations and businesses comprising the 
Full and Open Competition Coalition ("FOCC") are pleased·to 
submit these comments on the propose.d rule published jointly 
by the Department of Defense ("DoD"), the General Services 
Administration ("GSA") and the National Aeronautics and Space 
Administration ( nNASA") concerning the combined Phases I and 
II of the rewrite of Federal Acquisition Regulation ("FAR") 
Part 15. This proposed draft of the rule was published in 
the Federal Register on May 14, 1997 (62 F.R. 26640). 

The FOCC is comprised of more than 100 small business 
associations and corporations with an underlying membership 
of more than three million businesses. The FOCC is committed 
to ensuring . that full and open competition remains the 
standard and guiding principle of the federal procurement 
system. 

These comments are intended to represent the views of both 
the small business community and large corporations and 
should be considered as such. The ability of small business 
to participate in the $200 billion spent annually by the 
federal government has been identified as a priority issue in 
1980, 1986 and 1995 at each of the three White House 
Conference on Small Business. Through the Small Business Act 
of 1953, Congress specifically stated that: "The Government 
should ensure that a fair proportion of the total purchases 
and contracts or subcontracts for property and services . . 

· . be placed with small business enterprises." Since the 
enactment of that important legislation, the percentage of 
federal contracts awarded to small business has hovered 
between.20.3% in 1967 to 22.2% in 1979 and 22% in 1995. 1 

The small business community has consistently 
streamlining the procurement process and made 

embraced 
specific 

1Bui1ding the Foundation for a New Century, First ·Annual Report on Implementation of the 
Recommendations of the 1995 White House Conference on Small Business (1996) at 18; 
America's Small Business Economy: Agenda for Action, Report to the President, White House 
Conference on Small Business (April 1986) at 76. 
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recommendations in the 1986 Conference report. The small 
business community is joined by larger corporations, however, 
when streamlining initiatives vest discretion in the 
contracting officer without appropriate guidelines and 
internal checkpoints to guard against erosion of full and 
open competition through the exclusion of valid proposals for 
vague efficiency purposes and the funneling of contract money 
on partisan or personal bases. 

SUMMARY 

Only a very small portion of the May 14 proposed rule ~s 
designed to implement provisions of the Federal Acquisit~on 
Reform Act, hereafter "FARA" {Public Law 104-106) . 
Moreover, there is no documented need for the proposed 
changes nor any study that concludes that these changes will 
result in the benefits claimed by the Office of Federal 
Procurement Policy. 

The FAR Council originally published the more narrow 
regulations directly related to the implementation of FARA in 
its proposed rule published July 31, 1996. The FAR Council 
subsequently asked for comments on the July 31 rule to be 
submitted by taking into account the expanded coverage in FAR 
Part 15 included in the Phase I rewrite of Part 15 published 
September 12, 1996 .. In response to public comments, the FAR 
Council further revised the Part 15 rewrite and published the 
new proposed rule on May 14, 1997. 

We appreciate the attention the FAR Council has given to 
private sector concerns. We specifically note that while 
some accommodation was made regarding our .concern that 
efficiency was the driver for the· inclusion or exclusion of 
proposals in the competitive range, we maintain that the May 
14 proposed rule still is not consistent with FARA. Quite 
simply, rather than write the proposed rule in language 
tracking the statutory language and specific documented 
intent of Congress, the proposed rule ~n its various three 
drafts has employed creative, crafty, or contrary language in 
the regulations to enable the practice of full and open 
competition to be narrowed or unfairly whittled. 

·We do not believe that the July 31, 1996, the September 12, 
1996 or the May 14, 1997 proposed rules are in compliance 
with FARA, but in fact, attempt to implement via regulation 
a competitive system specifically rejected by Congress. At 
a minimum, the competitive range provisions leave the basic 
determination of fair competition open to such wide 
discretion by the contracting officer that it will almost 
certainly at times lead to favoritism, political funnelling 

, .... 
. '' 
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of contract money, or the exclusion of valid and worthy 
proposals at the convenience of the officer. 

The balance of the May 14 proposed rule comprises Executive 
Branch initiatives to rewrite this critical chapter of the 
federal acquisition process. Several of these initiatives 
make beneficial changes to the federal acquisition process 
that we support. However, these limited number of beneficial 
changes remain overshadowed by provisions that upset the 
basic tenets of· federal procurement policy. Thus, ·we do not 
support many provisions of this rule and once again cannot 
support the implementation of this rule and recommend that 
the- rule not be adopted in its_ present form. In our vie~, 
the rule is inconsistent with FARA, will fundamentally al~er 
th~ principles that are the foundation of the federal 
procurement system, and will have significant adverse 
consequences for all business, but particularly small 
businesses, that seek an opportunity to do business under the 
Federal Acquisition Regulations with federal agencies. 

Notwithstanding the assertions .of the FAR Council in the 
Federal Register notice, we also strongly believe that the 
May 14 rule is a "major rule" under the definitions of the 
Congressional Accountability Act (5 U.S. C. Section 804) . The 
refusal to declare any of the three versions of the proposed 
Part 15 rule a "major rule" as mandated by the Small Business 
Regulatory Enforcement Fairness Act ("SBREFA") is a blatant 
attempt by the Office of Management and Budget ( "OMB") to 
circumvent the statutory review and approval scheme enacted 
by Congress. Mr. Raines, Director of OMB, has publicly 
stated that he believes the proposed Part 15 rule is 
necessary to streamline government and balance the federal 
budget. Therefore, the proposed rule must have ·an impact of 
$100 million or more on the economy and meets the criteria 
for a major rule. We urge the FAR Council to reconsider this 
important aspect of the rule-making process and urge the OMB 
Office of Information and Regulatory Affairs to declare the 
proposed rule a major rule. 

We appreciate the recognition that this rule is a 
"significant regulatory action" pursuant to Executive Order 
12866. We applaud the improvement in the flexibility 
analysis performed pursuant to the Regulatory Flexibility Act 
on the May 14 rule. 

The Full and Open Competition Coalition believes that, if 
implemented as published, th_e proposed rule will lead to the 
following consequences: 

* Arbitrary discretion vested in contracting officers 
enable them to funnel money to favorite states or 

, 
;,. 
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contractors. 

* Piecemeal promulgation of regulations makes assessment 
of the impact of all the changes impossible. FAR Part 
15 and other FAR regulations are being issued in 
"pieces" so the total impact is impossible to assess. 

* Arbitrary discretion vested in contracting officer 
lowers incentives to increase competition, rather 
it offers an incentive to the contracting officer 
to decrease competition. 

* Moves the locus from the best possible 
price/quality of service or good to the best 
possible marketing of the contracting officer or 
the best "relationship" with the contracting 
officer. "Long term relationships" as such 
translate to favoritism. 

* The proposed rule upsets the basic tenets of the 
federal procurement process. Therefore it will 
lead to considerable litigation that would not 
have otherwise occurred and will be 
counterproductive to the Administrations's efforts 
to reduce litigation. 

1. PRIOR RULEMAKING AND COMMENTS 

The FOCC submitted comments regarding the July 31 and 
September 12 proposed rules. On September 30, eight trade 
and professional associations, including many who are members 
of the FOCC, submitted extensive comments in opposition to 
the July 31 proposal. The September 12 proposed rule 
incorporated the same changes to the FAR in the proposed rule 
entitled "Competitive Range Determinations" published in the 
Federal Register on July 31, 1996 {61 F. R. 40116). Since 
the subject matter and the proposed coverage of the two rules 
overlapped, on November 26, 1996, these concerns were 
reiterated in comments submitted by members of the FOCC on 
the September 12 rule . · 

2 • MAJOR RULE 

The proposed rule was not declared a "major rule" as mandated 
by the Small Business Regulatory Enforcement Fairness Act 
(SBREFA) . SBREFA specifically defines a major rule as any 
proposed rule w~ich {1) has an annual impact on the economy 
of $100 million or more, {2) has adverse effects on 
competition, employment, investment, productivity,· and· 
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innovation, .QX (3) causes a major increase in costs or 
prices. Frank Raines, Director of the Office of Management 
and Budget, has specifically stated that the FAR 15 proposed 
rule is a necessary step to balancing the federal budget, 
thus admitting that the proposed rule will have a $100 
million or more impact on the economy. Yet his own 
department, OMB, refuses to classify it as such. 

The Administration should declare the proposed rule a "major 
rule" as mandated by SBREFA. 

3 • PORTIONS OF THE MAY 14 ·PROPOSED RULE ARE NOT 
CONSISTENT WITH FARA 

As we indicated in our previous two comments submitted 
regarding the July 31 and September 12 proposed rules, the 
coverage under the May 14 proposed rule also fails to 
properly implement the two key provisions of FARA affecting 
competition and the· competitive range determination. 
Likewise, the expanded coverage of the proposed rule fails to 
properly implement the statute, undercutting the bedrock 
procurement principle of full and open competition. 

Competitive Range 

(1) The rule allows contracting officers to limit the number 
of proposals in the competitive range to those proposals 
"most highly rated." This would enable the contracting 
officer to only allow the top two proposals in the 
competitive range. 

FARA mandates that the contracting officer can limit "the 
number of proposals in the competitive range, in accordance 
with the criteria specified in the solicitation, to the 
greatest number that will permit an efficient competition 
among the offerors rated most highly in accordance with such 
criteria." The rewrite eliminates the requirement to include 
the "greatest number" of proposals in its primary definition 
of the competitive range, by stating that "the contracting 
officer shall establish a competitive range comprised of 
those proposals most highly rated .... " 

Thus, the contracting officer can always limit the 
competitive range to as few as two proposals because the top 
two proposals would have the greatest likelihood of award. 
The Full and Open Competition Coalition recommends 15.406(c) 
be amended to read as follows: "(1) . Based on the 

· ratings of each proposal against all evaluation criteria, the 
contracting officer shall establish a competitive range 
comprised of all of those proposals most highly rated, unless 
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the range is ·.further reduced for purposes of efficiency 
pursuant to paragraph (c) (2) of this section." 

The use of the word "all" also has the advantage of 
establishing a "bright line" test that will be easy to apply. 
The proposed rule does not require.a "bright line" test for 
determining the proposals with the greatest likelihood of 
award as those within the COqlpeti ti ve range. Thus I the 
competitive range for proposals ranked 98, 96, 94, 92, 89, 
72, 70 could be drawn between 94 and 92 or between 92 and 89 
rather than between the "bright line" of between 89 and 72. 

Efficient Competition Provisions of PARA 

The proposed rule fails to implement the prov~s~ons . of 
"competition" as required by FARA. Section 4101 of FARA 
states, in part, that: 

"The Federal Acquisition Regulation shall ensure that 
the requirement to obtain full and open competition is 
implemented in a manner that is consistent with the need 
to efficiently fulfill the Government's requirements." 

The statement of the managers accompanying the conference 
report explains clearly that: 

"This provision [FARA Section 4101] makes no change to 
the requirement for full and open competition or to the 
definition of full and open competition." 

The proposed rule states that the "(2) ... the contracting 
officer may determine that the number of most highly rated 
proposals that might otherwise be included in the competitive 
range exceeds the number at which an efficient competition 
can be conducted." Thus, instead of the FAR ensuring that 
the requirement'of full and open competition is impl~mented 
in a manner consistent with the need to efficiently fulfill 
the government's requirements, the contracting officer is 
allowed to select procedures to meet this requirement. 

The Full and Open Competition Coalition recommends that 
15.406 (c) (2) be amended to ensure that the contracting 
officer considers the greatest number of proposals most 
highly rated: "the contracting officer may determine that the 
greatest number of proposals that might otherwise be 
included. . . . " 

The FAR should specify the factors to be considered in making 
efficiency determinations for purposes of the elimination of 
proposals from the competitive range. The FAR should also 
specify the documentation required· when proposals are 

6 

'.• 



eliminated for reasons of efficiency. The Full and Open 
Competition Coalition recommends the addition of a definition 
for "efficient competition" in 2 .101. The FAR could also 
require agencies to first streamline their procurement 
process, for example, utilizing electronic mechanisms, such 
as the SBA pilot initiative PRONET. Small business would be 
opposed, however, to mandated electronic submissions. See 
discussion, infra, regarding Participation Through Electronic 
Contracting. Agencies should not be able to use lack of 
advance planning for the procurement to justify limiting the 
number of proposals in the competitive range. See FAR 
6.301(c). · 

As written, the proposed rule works against market forces by 
eliminating proposals that would otherwise be competitive and 
considered but for "efficiency" reasons or contracting 
officer discretion. We recognize that the federal workforce 
is being reduced, and acknowledge that the downsizing of the 
workforce will also impact on the number of acquisition 
personnel available. In light of these reductions, we have 
previously supported legislation and regulations that will 
simplify the acquisition process, reduce unnecessary work on 
both the government's and contractors' part, and joined with 
efforts to streamline the acquisition process. Many of these 
actions have already been put into place. 

However, absent any definition or clarification of what is an 
"efficient procurement," this proposed rule vests unchecked 
discretion in the contracting officers ability to arbitrarily 
limit the number of proposals in the competitive range based 
solely on unfair factors, such as how the officer feels, how 
hard he/she wants to work on that procurement, or resources 
available to conduct the procurement (even summer/holiday 
vacation. schedules). 

4. COMMUNICATIONS 

Prior to deciding the competitive range, the contracting 
officer can take into consideration an oral representation 
that is made in "communications" with offerors whose 
exclusion from or inclusion iri the competitive range is 
uncertain. There is no requirement that the contracting 
officer talk to all offerors in this range. Thus, a 
contracting officer could talk to one or a few and decide not 
to talk to the others similarly situated, thus precluding 
fair competition among these offerors. 

The Full and Open Competition Coalition recommends that the 
FAR require the contracting officer to hold communications 
with all such offerors before making a competitive range 
determination. Moreover, the contracting officer should be 
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specifically precluded from considering an oral offer to make 
one or more material modifications to a proposal if it is 
accepted in the competitive range. 

5. PAST PERFORMANCE 

Proposals may be eliminated from the competitive range based 
upon factors including "past performance." The source of the 
past performance information does not have to be revealed. 
Thus, proposals could be eliminated by someone holding a 
"grudge" or by another competitor, and the blackmarked 
company would not be able to defend itself or rebut the 
allegations. ! 

The Full and Open Competition Coalition recommends the full 
disclosure to the offeror of all past performance 
considerations, including the percentage of weight given to 
the information, the sources, and a clear statement of what 
can be considered. The offeror shall be allowed to respond 
to any past performance information relied upon by the 
contracting officer or used to rank the offeror. The 
contracting officer should be prohibited from using any past 
performance information unless such information has been 
fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. 

Use of Past Perfor.mance 

The Full and Open Competition Coalition ( "FOCC") is concerned 
that offerors may be eliminated from the competitive range 
based on an adverse "past performance" record that they are 
unaware of or have not been given the opportunity to comment 
on as required by FAR 42.1503. 

To date, the contracting officers' use of past-performance to 
eliminate offerors from the competitive range has raised the 
number of past performance protests to the Comptroller 
General to an estimated 100 per year, largely as a result of 
a lack of definitive regulatory direction to the contracting 
officer on the limitations of the use of past performance in 
the source ~election process. 

A recent review reported in the Nash Cibinic Report (Vol. II, 
No. 5 at page 70) questioned whether past performance 
evaluations were "fair," noting that as far as protesters 
were concerned, "there are not many winners" due in part to 
the Comptroller General's narrow scope of review in holding 
that: 

[E] valuation of an offeror's past performance is a 
matter within the discretion of the contracting agency, 
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and we [the Comptroller General] will not substitute our 
judgement for the agency's so long as the rating is 
reasonably based and documented. _ Mere disagreement 
with the agency's evaluation does not of itself render 
the evaluation unreasonable. 

H.L.C. Industries. Inc., B-274374 (emphasis 
added), Dec. 6, 1996, and cases cited therein. 

There has been considerable controversy about OFPP's efforts 
to circumvent the SBA' s responsibilities under the 
Certificate of Competency Act, where offerors are small 
businesses. 

Past performance has always been a responsibility factor"to 
be considered by a contracting officer in making the 
requisite "affirmative" determination of responsibility. 
Under the regulations, anything short of an affirmative· 
determination is a non-responsibility determination, and the 
offeror is not eligible for that award. There are no degrees 
of responsibility permitted under the regulations. While it 
is allowable to rank offerors based on their present 
technical c~pabilities, past performance is permissible in 
considering an award except where a small business is 
involved. Then, the statute and regulations require tpat all 
responsibility factors be referred by the contracting officer 
to SBA for a binding determination. The contracting officer 
canriot make or proceed with an award until SBA has acted. 
The Comptroller General's decisions support this process. 

Many of these Comptroller .General decisions have been 
characterized as being "fact specific," that is, dependent on 
the specificity of evaluation terms in the solicitation and 
the quality, accuracy and relevance of the past performance 
information relied upon by the contracting officer to make 
the source selection decision. There is also ·concern whether 
the offeror was made aware of the adverse or incomplete 
record and had the opportunity to respond. 

The Comptroller General's decisions in granting or-denying 
the protests revolved around the presence or lack of 
specificity in the solicitation's evaluation criteria, the 
use of price and past performance as a price-related factor, 
or when specifying "relevant" past performance, the absence 
of a definition of same or similar contract performance 
experience. 

In a recent decision on a protest involving past performance, 
the Comptroller General granted a protest where the RFP 
called for "demonstrated successful perfotmance.on similar 
efforts" and defined "similar experience" as "providing 
support to similar type mail and courier efforts and/or 
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administrative support service type efforts." The· 
Comptroller General concluded that the agency had ranked two 
offerors high and as equal when one clearly did not have 
"similar" experience called for in the Statement of Work. 
The record indicated no "identifying major strengths that 
would support such a rating for past performance." Ogden 
Support Services. Inc., B-270012.2, March 19, 1996; B-
270012.4, October 3, 1996, 96-2 CPD, , 137. 

The point to be made in the ·comptroller General's "fact 
specific" decisions is that where the solicitation is 
specific and detailed in specifying the requisite significant 
and relevant past performance information to be evaluated, 
the ·comptroller General's policy is to review that evaluation 
criteria spelled out in the solicitation to ensure the 
criteria were fairly applied in the protesting offeror's 
case. However, in a similar case, the Comptroller General 
has held that a contracting officer was not required to 
contact all five of the contracting officers that were given 
by the offeror in response to a solicitation request for past 
performance references. 

If the contracting officers follow the proposed regulations, 
the specificity issue may be resolved and would have the 
support of the Full and Open Competition Coalition. In two 
sections of the proposed regulations 15.403(b) (4) and 
15.505. (e) and (f), "all factors and significant subfactors 
that will affect contract award and their relative importance 
shall be stated clearly in the solicitation." 10 U.S.C. 
2305 (a} (2} (A) (i) and 41 ·u.s.c. 253a(b) (1) (A), See Sec. 
15.204-5(c) (emphasis added). The minimum requirement for 
evaluating past performance information is set forth in 
15.404 (f): 

(f) The solicitation shall also state, at a 
minimum, whether all evaluation factors other than 
cost or price, when combined, ar~ · 

(1) Significantly more important than cost 
or price; 

(2) Approximately equal to cost ·or price; or 
(3) Significantly less important than cost 

or price ( 10 U. S . C . 2 3 0 5 (a) ( 3 ) (A) ( iii) and 41 
u.s. C. 253a (c) ( 1) (C) ) . 

The current proposed regulations provide that prior to 
establishing the competitive range, communications may be 
held with those offerors whose exclusion from, or inclusion 
in, the competitive range is unce.rtain (15. 406 (b) (1)) and 
"may" address "information relating to relevant past 
performance." The FOCC recommends this provision be amended 
to say "shall address any past performance information that 
may be used or ~elied upon by the contracting officer in 
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determining if the offeror will be included in the 
competitive range." 

Notice of Past Performance 

As presently drafted, the contracting officer is not 
required to advise the offeror of adverse past performance 
information during the selection process. FAR Subpart 
42.15 Contractor Performance Information requires 
contracting officer evaluation reports on every contract in 
excess of $1 million, with copies of the agency's 
evaluation, be provided to the contractor "as soon as 
practicable after completion of the evaluation." 
Contractors have a minimum of thirty (30} days to submit. 
comments, rebutting statements or additional information. 
·Agencies shall provide for a review at a level above the 
contracting officer to consider the offeror's 
disagreements. The offeror's comments are required to be 
made a part of the· contract file. However, the FOCC is 
concerned that the report could -include biased and/or 
adverse or incomplete information that the contractor is 
unaware of and that could, at a later date, result in the 
offeror being eliminated from the competitive range without 
the offeror having had the opportunity to correct or 
contest such adverse or incomplete information. 

The FOCC is still concerned about the offeror not being 
aware of adverse past performance information. As 
presently drafted, Proposal Evaluation-Past Performance 
Evaluation provides that the "Government shall consider 
this [FAR 42 .1-503] information as well as information 
obtained from any other source when evaluating the 
offeror's past performance, [adding] the contracting 
officer shall determine the relevancy of similar past 
performance information." 15.405(a} (2) (ii) (emphasis 
added) . If the contracting officers follow these source 
selection procedures, the Comptroller General will have 
better guidance in reviewing protests involving past 
performance. 

Because of this justified concern, the FOCC strongly 
recommends that in the source selection process, the 
contracting officer be denied the use of any adverse past 
performance information that the offeror or bidder is not 
aware of or has not been given an opportunity to comment 
on. In those instances, the adverse information cannot be 
used for any purpose until the offeror has had a reasonable 
opportunity to provide all comments. This would apply to 
all acquisitions below or above $1,000,000. 

The FOCC remains concerned that the FAR.s also currently 
provide that the ,identity of the Government (and other} 
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sources of past performance information is not to be 
revealed. 

The FOCC believes strongly that without regulatory checks, . 
the adverse past performance information that the 
contractor is unaware of and has not been given the 
opportunity to refute is completely unacceptable. The 
Office of Federal Procurement P·olicy (OFPP) Administrator's 
responsibility is "to provide guidance that include 
standards for evaluating past performance ... and other 
relevant performance factors that facilitate consistent and 
fair evaluation by all executive agencies." 41 U.S.C. 
405 ·(j) (1) (A) (emphasis added) 

With regard to past performance, the drafters of the 
proposed regulations have failed to meet the prior standard 
of defining the contracting officers' authorities and 
accountability. The proposed use of past performance 
criteria which are largely subjective will only lead to 
confusion anQ uncertainty that is already adversely 
affecting small business Congressionally-mandated maximum 
participation in order to receive a "fair share" of the 
procurement dollars. 

6. DISCUSSIONS 

Proposed FAR 1.102-2(c) (3) fails to specify an acceptable 
standard to measure the performance of the federal 
acquisition system, or individual members of the 
acquisition team, such as contracting officers, regarding 
the treatment of actual and prospective contractors. The 
proposed rule allows very flexible discussions with 
offerors, and a contracting officer can treat offerors 
unequally in discussions. The new proposed rule is 
significantly worse than the previous version. It is vague 
and open-ended, without any clear parameters, even 
arbitrary and capricious. The Full and Open Competition 
Coalition recommends the following: 

(3) _All offerors and contractors are entitled to. fair 
.treatment. Fair treatment requires that the members 
of the acquisition team abide by the solicitation and 
acquisition plan (if any) and comply with applicable 
laws and regulations in dealing with offerors and 
contractors. All offerors and contractors shall be 
treated fairly and impartially. 

The FOCC proposal represents an unambiguous standard of. 
fair treatment and includes fixed standards against which 
to measure such treatment. In addition to providing a firm 
standard, inclusion of the reference to "applicable laws 

,, ._,, 
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and regulations" recognizes that offerors and contractors 
may be treated differently in certain circumstances to 
attain statutorily-sanctioned public policy objectives. 
For example, an individual procurement may be restricted to 
competition exclusively among a specified class of offerors 
or a specified class of contractors may be entitled to a 
higher rate of progress payments, for example, small 
businesses. 

In discussions, a contracting officer can·disclose that an 
offer is too high or unrealistic based upon their own price 
analysis or "other reviews," enabling an officer to 
"suggest" that a lower price might win the award. The 
offeror can then adjust his price in submitting his revised 
proposal. 

The proposed rule does not 'retain the current FAR 
15.610(e) (2) prohibition on "auction techniques." Proposed 
FAR 15.406(e) (3) prohibits the contracting officer from 
revealing "an offeror's price without that offeror's 
permission." The provision goes on, however, to authorize 
the contracting officer to communicate to an offeror that 
the government considers that offeror's price to be too 
high. . 

When coupled with the discretion granted the contracting 
officer by proposed FAR 15.407 (Proposal revisions) to have 
multiple discussions with each offeror, the discretion 
provided by proposed FAR 15.406(e) (3), in practical terms, 
authorize "auctioning." The Full and Open Competition 
Coalition is adamantly opposed to granting, either directly 
or indirectly, the authority for a contracting officer to 
conduct a price auction among competing offerors. 

We do not believe that the government should be engaged in 
an "auction" when ·conducting· source selections. The FOCC 
suspects the exclusion of the auction provisions were 
intentionally omitted from the Part 15 rewrite 
(particularly in light of the affirmative approval of such 
"auction techniques" in dealing with the September 6, 1966 
FARA proposed rule on simplified acquisition procedures). 
The Full and Open Competition Coalition strongly urges the 
retention of the auction prohibition provisions in the FAR 
?art 15. 

7 • INTERIM PROPOSAL REVISIONS 

The proposed rule does not ensure offerors equal time for 
interim proposal revisions. Although the new draft does 
require a common cut-off date for BAFO, it does not require 
equal time for all offerors to make interim proposal 
revisions. 15.208 allows late interim proposals and could 
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undercut fair competition. The contracting officer can 
talk more to one offeror and give him more time to submit a 
revised proposal. Thu·s, an officer could allow the 
preferred offeror more time to get his proposal "right" 
before requesting BAFO. 

Proposed FAR 15.407(b) permits a contracting officer, 
during the course of negotiations with an offeror, to 
request that offeror to revise its proposal to "clarify and 
document understandings reached during negotiations." 
Under this authority, a "favored" offeror could be accorded 
multiple opportunities to revise its proposal after 
multiple discussions with the contracting officer. In . 
practical effect, the "favored" offeror would be accorde4' 
more opportunities to revise its proposal, while other 
offerors might be denied this opportunity. All offerors in 
the competitive range should be accorded an equal number of 
opportunities with equal time to revise their proposal. 

8. MULTI-STEP SOURCE SELECTION 

Proposed FAR 15.102 seeks to establish a multi-step source 
selection procedure which authorizes the buying agency to 
eliminate an offeror from further participation in the 
competition for the award of the contract (including the 
ability to even submit a full proposal) on the basis of an 
evaluation of "information" submitted in response to the. 
"first-step solicitation ... Commonly referred to as the 
"mandatory downselect" multi-step source selection, this 
proposal process would be in addition to the proposed 
advisory multi-step source selection process set forth in 
proposed FAR 15.202. Proposed FAR 15.102 should be deleted 
in its entirety. 

The multi-step source selection process in the proposed 
rule is a regulatory attempt to impose a mandatory 
downselect. This was specifically rejecte~ by the Congress 
during the deliberation of the Committee of Conference 
between the U.S. Senate and House of Representatives 
Conference on the disagreeing votes of the two Houses 
regarding the provisions of the House-passed version of the 
National Defense Authorization Act for Fiscal Year 1996 
(H.R. 1530), which included an amended version of the 
"Federal Acquisition Reform Act of 1995," H.R. 1670. 

The legislative record pertaining to H.R. 1670 contains 
extensive discussion of the opposition of the small 
business community to such a ·multi-step source selection 
process, if it includes a 11 mandatory down-select 
component." See e.g., "Small Business Participation in 
Federal Contracting: Assessing H.R. 1670, the 'Federal 
Acquisition Reform Act of 1995'", Part II, Hearing Record 
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No. 104-46 (August 3, 1995), Committee on Small Business, 
U.S. House of Representatives. The process becomes no less 
objectionable when implemented by regulation without any 
statutory basis. 

Section 15.202 provides the advisory downselect and should 
be the only provision for the multi-step source selection 
for competitive range determinations. This provision 
attains the objective of minimizing the burdens on offerors 
to make the business decision to submit a full proposal, 
after. investing the time and effort to effectively remedy 
the weaknesses identffied during the first phase. The Full 
and.Open Competition Coalition further recommends that the 
government advise all offerors regarding their relative t 

ranking in the procurement. 

The advisory downselect process puts the decision on 
whether to proceed in competition for the award squarely in 
the hands of the business, which is in the best position to 
determine its capabilities to compete for the contract. 
Revealing the offerors' rankings -- a process already 
successfully in place in New York state -- would clearly 
help offerors decide whether to proceed in the competition. 

When the government takes the steps to provide a clear 
statement of its need. (which is not an essential element of 
this rule or of the existing FAR) and the key evaluation 
criteria that it will use in making its award decisions, as 
well as notifies offerors of their ranking, we believe that 
interested offerors will make the most of that information 
by competing only where they believe they have a reasonable 
chance of success, or where they are willing to invest 
their own resources. 

Although paragraph (d) (2) (iii) of the proposed.rule 
properly acknowledges that "advisory" downselects are not 
entitled to a debriefing pursuant to 15.805 and 15.806, we 
strongly recommend that language be included in this 
section of the proposed rule which encourages contracting 
officers to provide such de briefings in a timely manner 
wherever possible. Both the government and the private 
sector benefit from meaningful and timely debriefings, even 
under circumstances such as here where the business person 
has made his or her own decision not to go forward in the 
competition. 

9. CHARGES FOR SOLICITATION $ETS 

Section 15.205 allows agencies to charge for solicitation 
sets. In accordance with Section 8(i) of the Small 
Business Act (15 U.S.C. Section 637(1)), small business 
concerns are guaranteed access to copies of the 

,. 
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solicitation package, with certain exceptions. The 
proposal purports to authorize an agency to charge for such 
solicitation sets, if permitted by agency regulations. 
Section S(i) of the Small Business Act specifically limits 
those charges to the cost of duplication. The Full and 
Open Competition Coalition recommends that this fee should 
be specifically stated in Section 15.205. 

10. PARTICIPATION THROUGH ELECTRONIC CONTRACTING 

Proposed FAR 15.203(c) permits the contracting officer to 
issue Request for Proposals (RFPs) and receive offerors' 
proposals (and modifications and revisions to such 
proposals) using electronic commerce. FAR Part 15 does not 
contain any explicit requirement that offerors can be 
required to use electronic commerce methods, if the 
contracting officer selects electronic commerce as the 
preferred method of issuing the solicitation and receiving 
responses. The FOCC is concerned, however, that two 
provisions in the proposed rule strongly imply that the 
offerors may be compelled to use electronic commerce. 
Proposed FAR 15.204-5 - Part IV (Representations and 
Instructions) authorizes the contracting officer to specify 
the required "format" for an offeror's response to a 
solicitation. Paragraph FAR 15.205(a) (issuing 
solicitations) limits the statutory right of a small 
business to be furnished a copy of any solicitation to 
those solicitations issued through "other than electronic 
contracting methods." 

Given the failure of the procuring agencies to effectively 
implement the uniform Federal Acquisition Computer Network 
(FACNET) System and the growing proliferation of non-
uniform procurement bulletin boards, the FOCC strongly 
recommends that paragraph 15.204(a) be modified to 
explicitly reserve the right of a small business offeror to 
obtain a solicitation and submit a proposal in a paper 
format. The buying agency is more likely to have ready 
access to the necessary computer hardware and software to 
print any needed copies of an electronic solicitation and 
could easily scan any small business paper-based offer into 
electronic format. 

CONCLUSION 

Based upon the foregoing, the proposed rule should be 
revised as discussed and recommended. We appreciate the 
changes made to date to the FAR 15 rewrite and the careful 
consideration the FAR Council has given to our concerns. 
We believe the proposed recommendations, if implemented, 
will enhance the proposed rule in such a manner as to 
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will enhance the proposed rule in such_a manner as to 
ensure the integrity of the federal procurement process and 
the involvement of small business and all business in the 
competition for federal contracts, and will result in a 
streamlined procurement system. We emphasize, however, 
that our concerns go to the core tenets of the procurement 
process and that, absent the changes recommended, the 
proposed rule will immediately and detrimentally alter the 
certainty and integrity of government procurement. 

For these reasons, the proposed rule must be revised to 
conform to the minimal FARA changes that .were enacted, to 
minimize diversion from the current FAR unless there is 
justification for doing so, to ensure the supremacy of the 
FAR as the uniform guiding rules of the federal procurement 
process, and to preserve full and open competition for 
government contracts. We also recommend that the FAR 
Council urge OMB to declare the proposed rule a major rule 
under 5 U.S.C. Section 804 and publish a notice to that 
effect in the Federal Register. 

Thank you for your .. consideration of these views. 

Sincerely, 

American Gear Manufacturers Association 
American Movers Conference 
American Society of Interior Designers 
American Small Businesses Association 
American Subcontractors Association 
Associated Builders and Contractors, Inc. 
Computer & Communications Industry Association 
Household Goods Forwarders Association of America 
Minority Business Enterprise Legal Defense 

and Education Fund 
National Association of Perishable Agricultural Receivers 
National Association of Surety Bond Producers 
National Small Busines$ United 
Small Business Legislative Council. 
Small Business Roundtable 
Society of Travel Agents in Government 
U.S. Chamber of Commerce 
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AMERICAN BAR ASSOCIATION 

General Services Administration 
FAR Secretariat (MVR.S) 
18th & F StTeels, N.W. 
Roonl4037 
Washington, D.C. 20405 

July 14, 1997 

Section of Public Contract Law ~ 
Writer's Address ond Telephone · 16 
1100 Wilson Blvd. 
Suite 2000 
Arlington, VA 22209-2249 
(703) 284-4355 . 
(703) 525 .. 6598 .. Fax 

Re: Proposed FAR Part 1.5 Rewrite- Phases 1 and II 
FAR Case No. 95-029 !62 Fed. Reg!.o.Z.,§.~..,~·--

·Dear Sir or Madam: 

On behalf of the Section of Public Contract Law of the American Bar Association 
('

4Scction"), I am sub1nitting con1n1ents on the above-referenced matter. The Public 
Contract Law Section consists of attorneys and associated professionals in private 
practice, industry and Government service. The Section's govet,ing council and 
substantive con1mittees contain a balance oftncmbcrs representing these three segments, 
to ensure that all points of view are considered. ln this 1uanner, the Section seeks to 
in1prove the process of public contracting for needed supplies, services and public works. 

The Section is authorized to submit cotnments on acquisition regulations under 
special authority granted by the Association's Board of Governors. The views expressed 
herein have not been approved by the House of Delegates or the Board of Governors of 
the .A.tnerican Bar Association and, therefore, should not be const111ed as representing the 
policy of the An1erican Bar Association. 

lNTROOIJCTION 

The Section, in its letter dated November 27, 1996, commented on Phase I of the 
FAR Re-write. The captioned revised proposed rule reflects changes made as a result of 
public comments on Phase I as well as proposed changes in previously unpublished Phase 
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IT. The stated goals of the rewrite are "to infuse innovative techniques into the source 
.selection process, simplify the process, and facilitate the acquisition of best value," hut to 
do so without altering the ful1 and open competition provisions of FAR Part 6. 62 Fed. 
Reg. at 26640. The Section appreciates the effort that has been made ~o acconunodate 
concerns expressed in public comn1ents, inc I uding those of the Section, on the initial 
rewrite of Phase I. The drafters should be co1nmended for their substantial-efforts in 
sniking a workable balance between the Govemn1ent's need for flexibility and the 
equally in1portant need for fair and equal of treatment of offerors. In any project of this 
magnitlldc, the need for fu1ther revisions should be expected, and the Section sets forth 
below its suggestions and concem.s with the current version of the FAR 15 rewrite. 

ln. i.ts comrn.ents, the Section has set forth proposed alternate text where it is 
needed. We have also ·responded to the FAR Col.mcil's request for a more rigorous 
definition of~'neutrar7 past perforrn.ance rating. 

S"PRCIFTC COMM'I~~NTS 

Specific cmnm.ents and recomm.endations on the proposed revisions are discussed 
in the following sections. 

Proposed FAR 2.101 .. Definitions 

Proposed :~~.A:R. 2.101 adds the following definition of Best Value: 

Best value n1eans the outcome of an acquisition that, in the 
Government's estimation, provides the greatest overall 
benefit in response to the requiretnent. 

This defmition is so broad that it bears no relationship to the traditional and wen
established tneaning of best value as that tenn has been used·and interpreted. The initial 
FAR Part 15 Rewrite defu1ed best value as ''an offer or quote which is n1ost advantageous 
to the Gove1nment, cost and price and other factors considered." The Section expressed 
concern that this definition made inadequate reference to evaluating the proposals in 
regard to tn.eeting the Govemn1ent's slated requirements. Although the definition now 
references the "requirement,'' it is so broad and general that it could be applied to almost 
any procuren1ent, including one using the scaled bid process. Thus, the newly proposed 
definition of"best value" as proposed is essentially meaningless . 

.Furtl1em1ore, the definition is susceptible to an interpretation never intended by 
the drafters. In essence, if ''best value n1eans the outcome ... provides tl~e greatest 
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overal I benefit in response to the requiren1ent," logic suggests that best val.ue tnust be the 
best technical proposal, completely aside from price, because requirements typically refer 
to non-cosUnon-price factors. It is not clear that a definition of best value is needed. 
However, if a defmition of best value is to be included, it should be consistent with 
longstanding decisions of the GAO. The Section recomn1ends that if a definition is 
1naintained the definition be n1odi:fied to reflect the traditional n1eaning of a tradc ... off 
process considering both cost or price and non-cost factors. The Section proposes the 
following: "Best value n1eans the outcome of an acquisition that-is most advantageous to 
the Government., considering the stated requirem.ents, cost, price and other factors." 

Proposed FARlS.IOI-2 • Lowest price technically acceptable source selection 
process (treatment as best value procurement) 

.ln. its comn1ents on the initial FAR Part 1 S Rewrite, the S~ction ex_pressed concen1 
regarding the inclusion ofthc lowest price technically acceptable process in the general 
category of best value. ~.fhis process is h:lconsistent wi.th GAO and federal court 
precedent regarding best value procurements. Traditionally, these decisions have equated 
best value with .the greatest value method of source selection described in the current 
FAR 15.605(c), where the source selection authority can trade offthe cost or price against 
the non-cost factors to select the proposal that represents the greatest value to the 
government. This process is now etubodied in the trade-off process described in 
proposed FAR 15.101-1. 

In a procurement where the selection criteria is lowest price. technically 
acceptable, however, the agency has already perfom1ed the essential cost-technical 
tradeoff befo-re the solicitation is issued, rather than after proposals a.rc received and 
evaluated. Yet, the proposed rule provides no rationale why the lowest price technically 
acceptable process must be considered as a best value procurement as that term 
traditionally has been used. The Section.•s prev1ous comn1en.ts identified areas where the 
lowest price technically acceptable approach, with its lack of a trade .. off during proposal 
evaluation between price and non-price factors, was inconsistent with the wording of 
various sections of the FAR Part 15 Rewrite. One solution is to delete this process in this 
Part. Nevertheless, if the process is retained in Part 1 S, additional clarifications ·and 
modifications arc required to avoid confusion and litigation. Fo~ example proposed FAR 
15.405(a) requires agencies in evaluating cotnpetitive proposals to "assess their relative 
qualities solely on the factors and subfaclon; specified in the solicitation." This is not 
applicable to the .lowest price technically acceptable approach and proposed FAR 15.101-
2 should be amended to reflect that FAR. 15.405(a) does not apply. TI1c Section also 
recOln.lnen.ds that proposed FAR 15.1 Ol-2(a) be an1ended to state the circun1stances in 
which the best value is expected to result from the selection of the lowest price, 
technica1ly acceptable proposal. 
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Proposed FAR 1 S. 101-2- l..owest price technically acceptable source selection 
process (treatment of past performance) 

The use of past performance as a non-cost evaluation factor in a lowest price 
techt1ically acceptable offer process is problen1atic. Non-cost factors are to be evaluated 
on a pass/fail basis: either the offeror is acceptable or not. Accordingly> the Section 
pointed out in its comn1ents on the initial version of the FAR Part 15 Rewrite that past 
performance is required to he evaluated in a lowest price teclmically acceptable process 
and must be considered on a pass/ fail basis . 

. Although proposed FAR 15.101-2(b)(l) now specifically states that past 
perfotnlance wiU be considered as a non-cost factort it does not address the situation 
raised by a neutral past perfonnancc rating. Proposed FAR 15.405(a)(2)(iv) generally 
attetnpts to address situations where a finn lacks relevant past experience by stating ·that 
the resulting neutral evaluation will not affect an offeror's rat1ng, but it n1ay affect its 
ranking. Thus, the solution for dealing with neutral performance ratings would be 
inapphcable to the lowest price technically acceptable process~ where there is no ranking 
according to non-cost (actors. See the discussion of the proper evaluation of"past 
performance" under FAR 15.405{a)(2) infra. 

Proposed FAR 15.102- Multi·step source selection technique 

The initial version included a con1prehensive n1ultiphase acquisition technique 
that encon1passed both mandatory and advi.sory downselect procedures. The Section 
endorsed the use of the multiphase procuren1enllechnique, indicating that it is currently 
being used successfully by vruious agencies. Nevertheless, the Section also identified 

'aspects of the proposed technique that n1ay result in. unfair treatn1ent and failure of the 
Government to achieve the desired efficiencies. The present version has separated the 
tnandatory from the advisory downselect procedures, including the latter (proposed FAR 
15.202) in a separate subpart dealing with solicitation procedures. Although the current 
version addresses some concerns, others remain. 

The proposed FAR 1S.l02(b) now includes a requiren1ent that the initial 
solicitation in a multi·step procurement identify the ultimate evaluation criteria to be used 
in n1aking the final source selection decision. The Section in its comn1ents on the initial 
version rccon1mcndcd the inclusion of both the evaluation criteria and the evaluation 
process in the initial solicitation. The evaluation process 1s an im.portant consideration in 
whether a particular company decides to participate in an acquisition. Accordingly we 
recon1n1end that proposed FAR 15.1 02(b) be changed to read: "[t]he agency shall issue a 
solicitation that describes the supplies or services to be acquired. identifies the criteria 
and the evaluation process that will be used in making the source selection decision ... " 
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Proposed FAR 15.1 02(b) requires that the solicitation disclose "all significant 
factors and sub factors.~' This indicates that not all evaluation factors need be disclosed, 
and is inconsistent with the requiren1ent elsewhere in the proposed FAR Part 15 Rewrite 
to disclose "all factors and significant sub factors" in solicitations. See proposed FAR 
15.203(a)(4). Proposed FAR 15.1 02(b) is also inconsistent with the specific requiren1ent 
in proposed FAR 15.404(c) that if a multi-step procuren1ent is used, all evaluation factors 
n1ust be disclosed. There is no offered explanation for limiting the disclosure of all 
evaluation factors irt proposed FAR 15.1 02(b). Accordingly, the Section recommends that 
proposed FAR 15.102{b) be changed to require disclosure of "all factors and significant 
subfactors. n 

The initial version of the mandatory downselect technique required that sufficient 
infonnation be requested to constitute binding offers. This requirement is absent from 
the current proposed FAR 15.102. It is an appropriate m.inhuum requiren1cnt for the 
initial proposals that should be included to E,11sure that initial proposals constitute binding 
offers. TI1e Section reconwends that proposed FAR 15.102(b) require sufficient 
infon:nat1on i.n the initial proposals to n1ake then1 binding offers. OthelWisc, the 
mandatory downselcct technique continues to allow for the st.ibn1ission of the same 
limited infonnation as in the initial version. Indeed the information required in the initial 
step of the mandatory procedures is the sru·ne limited infom1ation that the advisory 
procedures require. S.~s: FAR 15.202(a). While recognizing the efficiencies to be gaine4 
by initially requesting Jess than a fu11 proposal, the Section continues to believe that 
basing a 1nandatory downselect on such linuted information raises significant concerns. 
The agency n1ay not have sufficient infom1ation to conduct an analysis of the proposals 
that is both adequate and fair, and consequently this could potentially lead to an. increased 
number of protests. 

ln. addition, downselects based on lim.ited ('qualificationn type information could 
lead to an improper prequalification process. Undue emphasis on qualification. type 
infom1ation n1akes the process n1ore like a bal)ic responsibility detenn.ination performed 
by the contracting officer. This could result in abuses such as attempts to bypass the 
protections for small business found in the Sn1all Business Administration's Ce11ificate of 
Con1petency procedures. Therefore the Section continues to recommend that more 
information be required in the_ initial downse1ect step, including, for example, n1ore 
technical infonnation about the offeror's actual proposal. 

Pro}>osed FAR 15.103- Oral presentations 

The present version dealing with oral presentations reorganh:es but retai.ns the 
essential language of the initial version. Nevertheless~ two new paragraphs have bcc.n 
added that address concerns raised by the Section in conm1enting on the initial version. 
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The Section endorsed the use of oral presentations as a valuable tool in the source 
selectio11 process. The Section, however, expressed concen1 over the usc of oral 
presentations on key proposal i.n.fonnation without its being reduced to writing or 
otherwise recorded. For cxrouple:, an oral presentation should not substitute for the 
resu1ues of key perso1mel, infonuation that is traditionally reduced to writing. TI1e initial 
version of the oral presentation section encouraged oral presentations "to substitute for, 
rather than augment, written information.'' See initial proposed FAR l5.104(a). Without 
restrictions on the use of oral presentations, there may be an increased nun1ber of disputes 
over what the offeror actually proposed and the G·ovemment evaluated, and over the 
understanding of the parties regarding what is required for contract perfom1ance. 

The cuiTent version adequately addresses these concerns by adding specific 
langnage in proposed FAR 15.103. Subsection (d) requires that the contract file contain a 
record of the oral presentation to document what the Government relied upon in 
evaluating the competing proposals and making the source selection decision. Likewise, 
subscctio11 (c) requires that when an oral presentation contains information that the pa11ies 
intend to include in the contract as 1naterial terms and conditions, that information n1ust 
be reduced to writing. The Section recon1mends that additional language be included in 
subsection (c) to require that the written record of an offeror's oral presentation be 
pron1ptly provided to the concerned offeror, if requested. 

Proposed Subpart 15.2- Solicitation and Receipt of Proposals and Information 

The Section's con1ments on proposed subpart 15.2 are essentially tlJe san1e as its 
cotn.n1ents on the initial version. 

With regard to proposed FAR 15.20l(f) the Section supports the ear]y disclosure 
of general infonnati.on about agency needs, but it is concerned that if such information is 
released to an offeror and not made public in a timely fashion, the result may be an 
incre~ed nun1ber ofbid protests. The initial version of FAR 1S.20l(f) provided: "If 
Govenunent personnel disclose specific information about a proposed acquisition which 
is necessary for the preparation of proposals, that information shall be made available to 
the pub lie as soon as possible, but no later than the next release of information . . . . " The 
current version deletes the phrase "but no later than the next release of infonn.ation." 1"he 
Section believes this change will encourage delay rather than pron1otc timely disclosure 
of the info1n1ation in the contracting con1munity. The Section proposes that either ''but 
not later than the second business day following the initial release of the information'' or 
"but no later than the next release of the infonnation" be inserted after "as soon as 
possible.u Also, "possible,. should read ((practicable." 
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The Section supports the proposed rule's deletion of the Model Con1Tact Fonnat 
from subpart 15.203 and the proposal to ad the Model Contract Format to the DFARS as 

· a "test." The Section, however, notes that the DFARS "test" may not be dispositive and 
could, in fact, lead to additional confusion. 111e FA.R seeks to provid~ a ''single face to 
industry" and use of a different contract format by DoD or components of DoD could 
create si~'lli ficat1t problems. Nevertheless, as noted in our prior Part 15 rewrite 
cotnnlents, a change should not be t.nade to the Model Contract Fonnat until it has been 
subjected to a cost/benefit analysis. 

With regard to the standard contract format, the subject of proposed subpart 
15.204, "basic agr.ee1.nents" and "shipbuilding (including design, construction and 
conversion), ship overhauls, and ship repairs," which currently appear on the list of itetns 
in FAR 1 5.406-1 and are exen1pl fron1 the unifom1 contract fonnat, should be added to 
the Jist of items exempt fron1 the standard contract fo1mat in proposed FAR 15.204. 

Proposed FAR 15.207 (c) provides that "if a proposal received by the contracting 
of11cer electronically or by facsimile is unreadable to the degree that confonnance to the 
essential requiren1ents of the solicitation cannot be ascertained fron1 the docun1ent, the 
contracting officer inllllediatcly shall notify the offeror to resubmit the proposal'' at a time 

· and by a method prescdbed by the contracting officer. The Section believes the 
contracting officer should permit the resubmission of any portion of the proposal that js 
unreadable, not only when the proposal fails to detnonstrate "confonnance to the essential 
requirements of the solicitation." To prevent abuse the offeror should be pem1iUed to 
resubmit only the unreadable pages, not the entire proposal. The first sentence of 
proposed l5.207(c) should be rewritten as follows: "Tf any portion of a proposal received 
by the contracting officer electronically or by facsimile is unreadable, the contracting 
officer nlay notify the offeror to resubmit the unreadable portion ofthe proposal." n··lis 
change should also be n1ade to pitragraph (d) of proposed FAR 52.215-5, "Facsimile 
Proposals." 

"Proposed FAR 15.208 (c) provides: 

Late proposals, 1nodifications, and final revisions n1ay be 
accepted by the contTacting officer provided-

(i) The contracting officer extends the due date for 
all offerors; or 

(ii) The contracting officer determines in writing on 
the basis of a review of the circumstances that the lateness 
w.as caused by actions, or inactions, of the Gove1n.n1ent; or 
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(iii) In the judgment of the contracting officE--r, the 
offeror dem.onstrates by subn1ission of factual information 
that the circumstances causing the late submission were 
beyond the hnmediate control of the offeror. 

Although it is an improvement over the previous rewrite of FAR 15.207(b), 
subparagraph (iii) should be eliminated. The offeror must accept ultimate responsibility 
for ensuring that its proposal is delivered to the Government in a timely fashion and item 
(iii), especially the arnbiguous phrase 11hnm.ediate control," undermines that requirement. 
Absent ru1y Govcnuncnt fault, if one offeror is given additional tin1e, the proposal cutoff 
date should be extended for all offerors. This change should also be incorporated into 
proposed FAR 52.212-l(t) and 52.215-l(c)(3). 

Proposed FAR 15.209(b) sets forth the exceptions to including in solicitations and 
contTacts the provision at FAR 52.215-2, "A·udit and Records-Negotiation.!' The current 
FAR 15.106(b)(2) ~xcmpts solicitations and contracts "for commercial items exen1pted 
under 15 .804 .. 1" frolll the 52.215-2 requirement, which does not appear in the proposed 
15.209(b). The Section believes this exemption should be added to the list of exen1ptions 
in proposed 15.209(b). 

Proposed J?AR 1.5.202- Advisory multi-step source selection 

Proposed FAR 15.202 is the advisory downselect portion of the previously 
combined downsclcct technique. The present version includes this section in the subpart 
dealing with solicitations. Thus i.t arguably could be used witb any solicitation, including 
a multi-step procurement under proposed FAR 15.102. Nevertheless, proposed FAR 
15.202(a.) requests fro1n each offeror sinlilar inforn1ation to what would be required 
under the n1andatory n1u1ti-step source selection technique. As does FAR 1.5.102(b), 
proposed FAR 15.202(a) requests submission of "statements of qualifications and other 
appropriate information (e.g., proposed technical concept, past perfonuance, and limited 
pricing infonnation ). " Jn certain instances, such as where the Govennnent reasonably 
anticipates a large ntu11ber of interested finns, an advisory down-select may be an 
appropriate way to minimize offerors' bid and proposal costs and the Government's 
evaluation processes. This would contemplate that the same infom1ation 11ot be required 
twice, but the initial advisory down .. select would be based on materially less information 
than the next phase of the procurem.mt. It would seem inappropriate and Wlduly 
burdensome to combine an advisory downselect process with a mandat.ory multi-step 
procurement and request essentially the same inform.ation twice. Accordingly, the 
Section rcconuncnds that the proposed regulation state that thc;usc of the advisory 
downselect procedure in a mandatory multi-step procurement be prohibited where it 
would result in offerors being required to sub1nit the same information twice, but not in 
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those situations where the initial down~sel~ct is based on materially less information than 
that involved in the procurement's next step. 

Proposed Subpart :15.3 ... Unsolicited Proposals 

The Section concurs with the proposed clarifications to the rules regarding 
uutisolicited proposals. u TI1ese changes will reduce misunderstandings regarding when a 
sulnniss1on constitutes an "unsolicited proposal., and the G·ovemn1ent's obligations with 
regard to it. 

The prean1ble to the proposed rule indicates the coverage on unsolicited proposals 
has been "revised to focus on submission of new ideas and concepts in response to Broad 
Agency A.Iulounce1nents, Sn1all Business 1Iu1ovation Research Topics, Sn1all Business 

· Technology Research Topics, or Progran1 Research and Development A.nnouncements . 
and to highlight the use of communications betWeen industry and the Govemn1e~L" This 
quotation is somewhat n1isleading. Proposed FAR 15.301 defi.nes an unsolicited proposal 
as "a written proposal that is submitted to an agency on the initiative of the offeror for the 
puq,ose of obtain1.ng a contract with the Govenun.ent, and that is illl1 in response to a 
request for proposal, Broad Agency Annotmcement, Small Business Innovation Research 
topic, S1nall Business Teclmology Transfer Research topic, Program Research and 
Developn1ent Announcen1ent, or any other Govennnent-iniliated solicitation or progran1." 
(Emphasis added.) Thus, the proposed revised definition of uunsolicitcd proposar' 
expands upon the exclusion of proposals sub1nitted in response to "fonnal or informal 
Government requests" in the current FAR 15.501, to specifically exclude from 
consideration those proposals responding to the referenced programs. Proposed FAR 
15.302 further explains that it is the Govemn1ent's policy to encourage submissio.n of 
ideas in response to the above-mentioned programs and only when new and innovative 
ideas do not fall under topics publicized under these progran1s, may the ideas be 
subn1ittcd as unsolicited proposals. 

The proposed rule also adds the definition require1nent that the proposal be for a 
"new or innovative idea." This addition is an extension of the requirement in the current 
FAR 15.5 02( c)( 1) that unsolicited proposals must be "innovative and unique." 

The defmition of"adve1tising 1naterial" has also been revised to n1ore properly 
reflect the true nature of advertising and to indicate that services as well as supplies n1ay 
be the subject of advertising. The distinction between "advertising material" and an 
uunsolicited p.roposal" can be critical. Several bid protests have involved this issue. The · 
Government may freely disclose information contained in "advertising material;':- an 
"unsolicited proposal" is subject to the infom1ation disclosure prohibitions in FAR 
15.3.08 and 15.309. The revised definition replaces "designed .•. to dete1n1ine the 
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Govern1nent's interests in buying these products" (which in many cases, would not be 
lrue advertising but rather marketing intelligence), with "desi,brned to stin1ulate the 
Government's interests in buying such products or services:' a more appropriate indicator 
of advertising. 

Proposed FAR 15.404- Evaluation factors and subfactors 

'"fl1e text of proposed FAR 15.404 is inten1ally inconsistent and conflicts with 
other sections of the Rewrite. As indicated earlier the requiTement in proposed FAR 
15.404(c) is inconsistent with 15.1 02(b). The Secti.on reconunended that proposed FAR 
15.1 02(b) be changed to reflect the requirement throughout the FAR 15 Rewri.te to 
disclose in the solicitation "all factors and significant subfactors'' that will be used to · 
evaluate the proposals. Nevertheless, proposed FAR 15.404 (c) is also inconsistent with 
these other sections in that it requires disclosure of"all factors and subfactors." To be 
consistent with the rest of FAR 15.404 and 15.203(a)(4), proposed FAR l5.404(c) 
should be changed to read ualf factors and significant subfactors." 

Proposed FAR 15.405 - Proposal evaluation 

The Section raised several concen1s about the initial veTsion. For exan1ple, the 
initial wording appeared to allow an agen~y to take into account the relative qualities of 
the proposals at the s~une time the agency is evaluating each proposal against the 
announced evaluatt(.)ll criteria. The current version responds to this concern in. proposed 
FAR 15.405(a) by specifying that an agency must first-evaluate each proposal against the 
announced evaluation crite1ia and then "assess their relative qualities." 

The Section also cautioned that the initial version allowed cost information 'to be 
provided to men1bers of the technical tcan1. The present version ofproposcd FAR 
15.405(a)(4) retains the earlier language wi.thout modification. This provision would 
reverse the practice of keeping cost data from the technical team to ensure proper focus 
on the technical merits without being influenced by cost considerations. Typically cost or 
price has been separately evaluated, and that evaluation combined with the technical 
evaluation is considered for the frrst time in an integrated process at the SSEB level. 

No rationale has been presented for ove11umjng this approach. As suggested in 
the Section's earlier comments, allo'Wing the technical team members ~o have access to 
cost data after they complete their technical evaluation against the technical requireme.nts 
in the solicitation could benefit the souTce selection process. This might be helpful 
especially in esthnating the cost hnpact of understated technical effort or additional 
testing or devclopn1ent identified by the government technical evaluators. Moreover, 
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providing cost data after the completion of the tcclmical evaluation would not lead to any 
significant inefficiencies in the evaluation process. Accordingly the Section reiterates its 
earlier recon1n1e11dation that language be added t~ proposed FAR 15.405 restricting 
ac:ccss to cost data by the technical evaluators until after the technical evaluation is 
con1plete. 

Proposed .FAR 1 S.405(a)(2)- The Proposed .Past Performance Evaluation 
Requirement Should Be Amended To Better Address "Relevance" and "Neutrality•~ 
And To Prevent The Use of ~ast Performance As A Price Re1ated Factor 

The Section co1nmends the expanded guidance on the consideration of past 
perfonnance in the proposed regulation. This builds upon the guidance in current FAR 
15.605(b) and further implements OFPP Policy Letter No. 92-5, Past Perfonnance 
lnforn1ation. £~58 Fed. Reg. 3573 (January 11, 1993). Some of the problem areas 
discussed in the Section·s Noven1ber 27, 1996 con1n1ents have been addressed in the 
revised proposed regulation. Nevertheless, certain issues remain that require further 
attention. 

Proposed FAR 15.405(a)(2)(iv) provides that "[I]irms lacking relevant past 
perfon.nance history shall receive a neutral evaluation for past pe1fonnance:' The 
proposed regulation states further: "A neutral evaluation is one that neither rewards nor 
penalizes offerors without relevant past perfonnance history (41 U.S.C. 405.)." In 
addition the proposed regulation provides that: 

[w]hile a neutral cvah:tation will not a!Tect an offeror's 
rating, it may affect the offeror's ranking if a significant 
nun1ber of the other offerors participating in the acquisition 
have past perfonnance ratings either above or below 
satisfactory. 

The Section believes that this "neutrality" provision requires further clarification. If an 
offeror lacks relevant past performance history it ren1ains unclear whether the offeror 
(a) is n.ot to be rated in. this area, (b) is to receive a moderate rating or (c) is to be 
assigned the average rating of other offerors. If the offeror does not receive any rating 
in the past performance category, this would appear to violate the CICA requirement 
that agencies evaluate all offcrors in accordance with the stated evaluation criteria. 
Given the emphasis agencies are placing on past performance aS an evaluation criteria, 
further guidance should be provided regarding neutral past performance evaluations. 
S~e~, ~, ~i&~lli~QOlbllstign I.D..dv~..s.Jn.~, B-275057 .2, March 5, 1997, 97-1 
CPO , 105 (Past perfo-rmance constituted 80 percent of the scored, non-price 
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evaluation criteria); DIGICON Corp., B-275060 et al .• January 21, 1997, 97-1 CPO, 
64 (Past performance was the most important evaluation criteria). 

The FAR Council has requested suggestions from the public for a "more 
rigorous" definition of what constitutes ''neutral" past perfonnan.ce. The Section 
proposes that the following language be considered for insertion as FAR 15.405(a)(2)(v): 

A uneutral" past perfo1mance rating shall be used for 
offerors that do not have any relevant pasl perfom1ance. 
An offeror whose predecessor companies, relevant 
affi.l.iates, key personnel or n1.ajor subcontractors have 
relevant past perfom1ance information shall not receive a 
"neutral'1 past perfonnance rating but shall receive a rating 
appropriate to such party(ies r 

GAO has· held that where an offeror has no relevant past performance an 
(~unknown" past perfom1ance rating, characteri?.ed by the solicitation as ccneutral and 
acceptable," is not objectionable. Hughes Georgia, Inc., B .. 272526, October 21, 1996, 
96-2 C.PD ,l 151.. See al~o, HxcaJihur Sy~ten1s Inc., B-272017, Ju.ly 12, 1996, 96-2 CPD 
~ 13 (Agency could properly award the contract to a lowcr ... priccd offeror with no past 
performance history where sol.icitation provided that price alone would be considered in 
evaluating firsl-tin1e offerors). In Excalibur Systems, a "neutral" past performance rating 
equated to "green/low risk." Under the RFP evaluation scheme a green rating was only to. 
be gi.ven. greater weight when compared to a red or yellow rating, and was not to be given 
greater weight when compared to an offeror's insufficient data rating. In other words the 
evaluation sche1ne was intended to differentiate between those offerors with good past 
perfom1ance and those with less than good past performance. GAO found this scheme 
reasonable and stated: 

the use of a neutral rating approach, to avoid pena1izing a 
vendor without prior experience and thereby enhance 
con1peti.tion, does not preclude, ~n a best value 
procurement, a determination to award to a higher-priced 
offeror wi.th a good past per.fonnance record over a lower
cost vendor with a neutral past performance rating. 

Excalihur Sy!;tenl~, supra, 96-2 CPO, 13 at 3. 

· In addition, as noted above, proposed FAR 15.10l-2(b)(l) now states that past 
perfom1ance will be considered as a non-cost factor. The Section previously commented 
tha.t under the lowest price technically acceptable process, the past performance 
evaluation should be lin1ited to a "pass/fail" rating. Proposed FAR 15.101-2(b)(l) still 
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does not address the problem raised by a neutral past perfonnance rating. If all of the 
offerors have so1ne relevant past perfonnancc history, then usc of past performance as a 
pass/fail factor under the lowest plice teclurically acceptable process would not be 
objectionable. The problen1 arises where a11 otherntise acceptable offeror has no relevant 
past perfom1ance history. 

The pass/fail schen1e required or non-cost factors under the lowest price 
technically acceptable process is inconsistent with proposed FAR 15.405{a)(2)(iv). which 
requires that offcrors lackil'g relevant past performance history be provided a ''neutral" 
evaluation on past perfon11ance. The "pa..~s/fail" evaluation schen1e can never constitute 
or pennit a "neutral" evaluation, because it requires either an affirmative determination of 
relevant past experience denoted by a upass~" or a negative evaluation of past 
pcrfonnance denoted by a "fail." Deliberately ch~osing not to grade past perfonnance fbr 
ce1iain offerors lacking a past performance history is trot a neutral evaluation. Rather, it 
is, in effect (1) a relaxation of the solicitation requirements for the offeror lacki11g a 
relevant past perfom1ance history (and, accordingly, a violation of 10 U.S.C. 2305(b)(l) 
and 41 U.S.C. 253b(a)), and (2) an added risk, and possible penalty, for offerors with 
relevant past perfom1ance histories. 

The Section previously noted a problem regarding the "relevance~' of the past 
perfonnancc information. Proposed FAR 15.405(a)(2)(i) states: ''The currency and 
relevance of the info1mation, source of the information, context of the data, and general 
trends in contractor~s pe1fon11ance shaiJ be considered." Sin1ilarly, proposed FAR 
15.405(a)(2)(iv) refers to a neutral evaluation for firms lacking ''relevant'' history. 

Additional regulatory guidance was provided in revised proposed f.AR 
15.405(a)(2)(ii.i), which states: 

The evaluation may take into account past performance 
information regarding predecessor companies, key 
personnel who have relevant experience, or subcontractors 
that will perform major or critical aspects of the 
requirement. Such infom1ation may be relevant to the 
instant acquisition. 

The additional guidance provided by proposed FAR 15.40S(a)(2)(iii), however, 
addresses only a few of the problematic situations created by the issue of •&relevancy" 
of past performance. 

GA.O has sustained several recent protests regarding the contracting agency's 
application of &&relevant'~ information. For example~ in ST Aerospace Engines :e_t~Ltd., 
B-275725, March 19, 1997, 1997 WL 223977 (C. G.), GAO sustained a protest where the 
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agency e11·oneously downgraded the protester on the basis of negative past performance 
of its affiliate. The record did not establish the relevance of the affiliate's past 
perfonnance to the RFP requiren1ents, and because the affiliate's negative past 
perfom1ance was the determinative factor in the agency's decision not. to award to the 
protester, the agency's failure to raise the issue during discussions was tmreasonable. In 
Of$den Support Services. Tnc.:r B-270012.4~ October 3, 1996, GAO sustained for a second 
thne a protest alleging that the Central Intelligence Agency improperly evaluated an 
offeror's past performance because il applied an unreasonably broad definition of 
Hsimllar experience. u GAO noted~ "Since the RFP indicated that the proposals would be 
qualitatively evaluated, it follows that a proposal reflecting more relevant successful past 
perfonnance should be rated higher than a proposal reflecting clearly less relevant past 
performance." ~ al~o, Na.vCom Defense Electronics. Inc., B-276163, May 19, 1997~ 
1997 WL 279140 (C.G.) (Agency unreasonably assigned low perfo1mancc risk ratings to 
both offctors; there was no reasonable basis for the agency's detem1ination that the 
awardee's de1nonstrated perfonuance was the "same" as or "sin1ilar" to the solicitation 
reqniren1ents for which protester was the incumbent contractor). 

The difficulties agencies have experienced in detem1ining what constitutes 
"relevant" infonnation suggest that additional guidance is needed in this area. Proposed 
FAR 15.405(a)(2)(ii) provides that "the contracting officer shaH detem1ine the relevancy 
of shnilar past perfonnance infonnation.H The Section recommends that proposed FAR 
15.404( d)(3) be an1ended to require the contTacting officer to include in the solicitation a 
dctinition of"rclevant past performance', based on the particular RFP requirements. 

The Section previously recommended that proposed FAR 15.405{a)(2) be 
clarified to indicate that past perfom1.an.ce n1ay not be used as a cost or price-related 
factor, even when delays due to performance problems can be reduced to quantifiable 
cosls. The Section again urges that an express prohibition against the use of past 
performance as a cost or price-related factor be included in proposed FAR 15.405(a)(2). 

Som.e agencies have proposed that such use of past performance as a cost or price
related factor is appropriate. See 60 Fed. Reg. 57691, 57692 (Nov. 17, l995)(proposed 
DF ARS Part 214 coverage allows contracting officers to quantifY past performance as a 
price-related factor in sealed bidding procuren1.ents). It is difficult to envision a rational 
basis for a specific price decrement as an appropriate "downgrade" for an offeror's 
potentia.! perfonnance on a conten1plated contract due to questioned cost history on 
different contracts. Accordingly, permitting past performance to be used as a quantified 
cost or price-related factor is not 'sound and should be expressly prohibited in proposed 
FAR 15.405(a)(2). Rather, the pastperfonnance infonnation must be considered under 
the non-cost or price-related factors. Of course, if an offeror has negative past 
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performance history related to questioned costs on different contract$) that infonnation 
could be taken into account under the past perfonnance factor. 

Proposed F.Al~ ·t5.40(-t(b)- Communications With Offerors Before Establishment Of 
The Competitive Range 

Proposed FAR 15.406(b) replaces the initial proposed FAR 15.407(b). The 
present version addresses many of the concerns the Section expressed with respect to the 
initial versjou. For exantple, the Section's November 27, 1996 comments recommended 
.that offerors he permitted to address past perfonnance information in pre-competitive 
range communications if the information could affect their inclusion in the con1petitive 
range. The proposed rule expressly permits past performance information to be addressed 
in prc-con1pctitivc range communications. Proposed FAR 15.406(b)(3)(ii.). 

· The Section also expressed a concern that under the initial version an agency was 
not required to conduct pre-competitive range co1.n1nunications with all offerors, yet the 
infonnation obtained in such comml.mications could be used in the evaluation of 
proposals. Thus the Section's Novetuber 27, 1996 comtncnts noted that the proposed rule 
n1.ight afford agencies an opportunity to coach favored offerors to ilnprove their proposals 
or to ignore disfavored offcrors to justifY their exclusion fron1 the co1npetitive range. 

The present version of the proposed rule addresses this concern by limiting prc
conlpelitive range.comnuinications to those offerors whose exclw;ion frm.n, or inclusion 
in, the competitive range is uncertain. FAR 15.406(b)(l). The proposed rule also 
clarifies that pre-competitive range communications shall not be used to cure proposal 
deficiencies or tn~terially alter proposals. FAR 15.406(b)(2). These changes should 
significant1y curta11 the opportunity for an agency to improperly favor one offeror or 
disfavor another offeror. 

N'evertheless> even under the present version, there is room for unequal treaunent 
of offerors. Although the rule limits pre-competitive range discussions to offerors whose 
exclusion or inclusion in the cotnpetitive range is uncertain, it does not require the agency 

. to have such discLL~5si.ons with all similarly situated offerors. The ,Section therefore 
rcco·mmcnds that proposed FAR 15.406(b)(l) be revised to read as follows: 

if a COlnpetitive range is to be established, these 
communications 

(1) May only be held with those offerors whose exclusion 
from, or inclusion in, the competitive range is uncertain; if 
such communications ~c held, they will be held with all 

fgJ 016 
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offerors whose exclusion fron1, or inc1usion in, the 
cotnpetitive range is uncertain; 

Proposed FAR 15.406(c)- Competitive Range 

··Proposed FAR t5.406(c) replaces the initial proposed :FAR 15.406 . .!1 The present 
version addresses the Section's comments on the initial version by e1in1inating the 
·provision penuitting the agency to i.dentify in the solicitation either the actual number or 
an eslin1ate of the number of offers that wi11 be included in the con1petitive range. For the 
reasons discllssed in the Section's November 27, 1996 comments, the Section believes 
that this change eliminates an inconsistency with the Fedenil Acquisition Refo1n1 Act 
(F ARA), and therefore the Section applauds the change. 

The present versi.on. also incorporates changes that appear to track the language of 
FARA concen1ing the proposals that should be included in the con1petitive range. 
However, the Section believes that the revised changes still may be inconsistent with the 
language and intent ofF ARA. 

Section 4103 ofFARA pem1.i.ts an agency to 1imi.t the competitive· range "to the 
greatest nun1bcr that will permit an efficient competition aJilollg the offers rated most 
hi.ghly in accordance with" the evaluation cdteria in the solicitation. 10 U.S.C. 
§ 2305(b)(4)(C); 41 U.S.C. § 253b(d)(2) (en1p~asis added). The purpose ofthis provision 
was to allow agencies to limit the size of the con1petitive range if necessary to conduct an 
efficient co1npetition. In so doing, however, au agency is required to select the 
con1petitive range fron1 among the offers n1osl highly rated. In other words, if the agency 
does not have efticiency concen1s adsing from the number of offcrors in the competitive 
range that wou1d otherwise be included, it n1ay not lin1it the con1petitive range only to the 
most highly rated proposals. 

The proposed FAR 15.406(c)(l) provides that u[b]ased on the rati.ngs of each 
proposal against all evaluation criteria. the contracting officer shall establish a 
con1petitive range con1prised of those proposals n1ost highly rated, unless the range is 
further reduced for purposes of efficiency .... " This provision appears inconsistent with 

11 The initial version, as welt as the present version also replaces proposed FAR 
15.609, published in the July 31, 1996 Federal Register and assigned FAR Case No. 
96-303. 
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F ARA in thal it would allow an agency to lin1it the competitive range to the "most highly 
rated" proposals tegatdless of efflcietJ(.'Y t:011Sitleratio11s. The Section believes that this 
could result in a restriction on the size of the. co1npetitive range beyond what F ARA 
intended. · 

For this reason, the Section recommends that proposed FAR 15.406(c)(1) and (2) 
be revised to read as follo~s: 

(1) Agencies shall evaluate all proposals in accordance 
with 15.405(a), and, if discussions arc to be conducted, 
establish the competitive rc1n.ge. Based on the ratings of 
each proposal against all evaluation criteria~ the contracting 
officer shall establish a competitive range comprised of all 
proposa1s that have a reasonable chance of being selected 
for awa.rd, unless the range is further reduced for purposes 
of efficiency pursuant to paragraph (c)(2) of this section. 

(2) After evaluating all proposals in accordance with 
15.405(a) and 15.406(c)(l), the contracting officer n1ay 
detem1ine that the nun1ber of proposals that n1ight 
otherwise be included in the competitive range exceeds the 
nun1.ber at which an. effi.cient con1petition can be conducted. 
Provided the solicitation notifies offerors that the 
co1npetitive range can be limited for purposes of efficiency 
(see the provision al52.21 5-1 (f)), the contracting officer 
may limit the number o.f proposals in the competitive range 
to the greatest nun1ber that wi.11 pem1it an efficient 
competition among the most highly rated proposals (10 
u·.s.c. 2305(b)(4)(C) and 41 U.S.C. 253b(d)(2)). 

Proposed :FAR 15.406( d) - Communications With Offerors After Establishment Of 
The Competitive Range 

Proposed FAR 1 5.406(d) replaces the i~itial proposed FAR 1.5.407(c). The 
present version addresses n1ost of the Section's concerns with the initial version. For 
exan1ple, the present version eliminates the prohibition on discussing deficiencies relating 
to past perfonnance on which the offeror alr.eady has ha.d an opportunity to comment. 
The present version also eliminates the language pennitting an offeror to confim1 
a~'Teen1ents reached during discussions in proposal revisions before contract award 
(wh;ch presum:ably could b~ submitted after the offeror has been selected for award). In 
this regard the Section commends new proposed FAR 15.407(b), which requires that all 
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offerors be given an opportunity to submit a final proposal revision at the conclusion of 
discussions. This rule should substantially mitigate the potential inefficiencies and 
unfaimess that couid have occurred under the initial version, which pennitted the agency 
to selectively request proposal revisi.on.s frmn offerors. 

There are, however, son1e remaining concerns. Under the cunent regulation, the 
purpose of such discussions is to identify deficiencies in a proposal and resolve 
uncertainties and mistakes. ~FAR l5.610(c). Under proposed FAR 15.406(d)(3), 
however, the apparent pLtrpose of discussions is to assist offerors in enhancing their 
potential for award. 

The Section is concerned that these provisions create a subjective process that 
affords opportunities for unequal treatn1cnt and technical leveling. Unlike the current 
rule) which atten1pts to create objective criteria for conducting discussions by li.m.itin.g the 
content of discussions to clearly defined topics, the proposed rule would permit an agency 
to discuss virtually any topic ..... even areas of a proposal that already arc highly rated ... 
that would penn it an offeror to improve its standing. Given the subjective nature of the 
process, the agency might not be required to discuss similar areas of proposals submitted 
by other offerors, which could result in. unequal treatm.ent. .Further, although proposed 
FAR 15.406(e) prohibits technical leveling, the broad scope of discussions penni.tted by 
the proposed rule creates a greater risk of intentional or inadvertent tcclmicallcvcling. 

The Section therefore reco1nmends that the proposed rule be modified to limit the 
scope of discussions to the topics pem1itted in the current version of the FAR, but · 
nevertheless to encourage oflcrors and Government personnel to communicate during 
discussions to ensure that all parties have a clear understanding of how the proposal is 
perceived and the areas in which it could be itnprovcd. Specifically, as currently 
·provided in FAR 15.610(c), discussions should.advise offerors of deficiencies. attempt to 
resolve uncertainties in the proposals and resolve suspected mistakes by calling them to 
tb.e offeror•s attention. Continued objective treatn1ent of these topics, balanced with the 
need to provide offcrors with sufficient information, will require an agency to treat all 
offerors equally and minimize the pote1itial for unfair treatment. 

Pr·oposcd F.A:R l5.406(c)- Linlits on Communications 

Proposed FAR 15.406(c) replaces initial proposed FAR 1S.407(d). The proposed 
rule addresses one of the Section's concerns with the initial version by n1aking clear that 
an agency tnay not reveal to one offeror another offeror's unique technology, innovative 
an.d unique uses of commercial items, or any information that would con1pron1ise an 
offeror's intel.lectual property. Proposed FAR 1.5.406(e)(2). N'evertheless, other than this 
change, the present version is virtually identical to the initial version. Accordingly, the 
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Section attaches a copy ofils Noven1ber 27, 1996, con1n1ents on FA.R Case No. 95-029, 
which address the initial version of the rule at pages 25-27. 

Proposed FAR 15.5- Contract Pricing 

The Section generally welco1nes the changes in proposed FAR 15.5, which 
. consolidates the provisions of current FAR 15.7 Make-or-buy programs, FAR 15.8 
Contract pricing and FAR 15.9 Profit. With respect to the provisions concerning 
proposal analysis, for example, the reMite would eliminate the unnecessary definition of 
temts in current FAR 15.801, add a definition of cost realisn1 analysis to proposed FAR 
15.504-I(d), and generally improve the organization and readability of the description of 
proposal analysis, while making clear that the goal of proposal analysis is to obtain a "fair 
and reasonable" plice. 

~n1e reWiite would lnake a nutnber of other 1uinor changes, most of which appear 
to have no substantive impact on the requiren1ents pertaining to contract pricing. The 
requlrcn1cnts relating to when cost or pricing data arc required arc largely unchanged. 
Si1nilarly, although the proposed rewrite would delete Standard Fom.1s 1411 and 1448, 
n1ost of the substantive requircn1ents that arc currently reflected in the forms would 
continue to be applicable. 

Two substantive changes arc worth special comment. First, the Section supports 
the increase in the threshold for submission of subcontract cost or pricing data from 
$1 n1i.lli.on to $10 n1illion. See proposed FAR 15.504-J(c). Although unexplained in the 
preamble to the proposed nlle, the increase in the threshold would reduce the burdens on 
both subcontractors and prime contractors and focus the Government's review of cost or 
pricing data on contracts of greater significance. o 

Second, the Section is concerned with the addition of new and unexplained 
language to the definition of cost ~r pricing data. The proposed rule would add the 
following text: 

Cost or pricing data may include parametric estimates of 
elen1ents of cost or price, fro1n appropriate ·validated 
calibrated parametric models. 

Proposed FAR 15.501. The same concept is added,-in a similar fashion and without 
explanation, to the list of the types of cost analysis in proposed FAR 15.504-
1 (c)(2)(i)(C): 

lgj 020 
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Reasonableness of estimates generated by appropriately 
validated/calibrated paratuetric n1.odels or cost-estimating 
relationships .... 

Proposed FAR 15.504 ... t(c)(2)(i)(C) 

The proposed new langua.gc introduces several unknowns to the definition of cost 
or pricing data. first, although there n1ay be some general understanding of the tem1 
"paran1etric model," it is \mdcfined. Second, none of the key terms used in the definition 
_ .. appropriate, validated and calibrated-- is defined in the rule or otherwise well
established. Thus, il is unclear what constitutes a "calibrated" parametric model. Nor it 
is explained how such a "calibrated" parametric 1nodel can he "val;dated." Nor does the 
proposed rule describe which "validation'' methods used to "calibrate" a parametric model 
n1ighl be considered "appropriate."· 

More fundamentally, the definition of cost or pricing data should not include 
"black. boxes" without regard to the nature of the factual and judgmental nature of the 
n1odel within. At botton1, a parametric estimate, however defined, is simply an 
estimating technique. Whether the estin1ating technique is an "appropriate validated 
calibrated'' technique will be open to valid and substantial debate in most cases. 

Moreover, the addition of this language is unnecessary and inappropriate. It is 
well-established that cost or pricing data are factual and verifiable-- notjudgnlental-
infonnation. At its best the proposed rewrite language adds confusion to the issue of 
what constitutes cost or pricing data. At its worst the proposed new language appears to 
attempt to create a presun1phon that both the factual and judgmental inputs to a 
paran1etric .tnodel are per se cost or pricing data. 

. The statutory definition of"cost or pricing data" states that the term "does not 
include infom1ation that isjudgmcntal, but docs include the factual information from 
which a judgment was derived." 10 U.S.C. 2306a(i); 10 U.S.C. 254b(i). This aspect of 
the definition of cost or pricing data is en1bodied in current FAR 15.801 and would 
remain tmchangcd in proposed FAR 15.501. 

When this definition was added in the mid-1980s, Congress n1ade clear that it 
only intended "to codify, without substantive change, the definition of 'cost or pricing 
data' as it [had] ex;sted in applicable acquisition regulations for many years." H. Conf: 
Rep. No. 446, 1 OOth Con g., 1st Sess., at 657 (1987). The FAR has echoed the statutory 
language and further explained that "cost or pricing data are factual, not judgmental, and 
are therefore verifiable." Current FAR§ 15.801 (en1phasis added). The definition in the 
"FAR offers several specific excunples of cost or pricing data. 

Ia) 021 
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Congress also recognized and addressed the problem that arises when documents 
and other info·rmation contain clements ofboth fact andjudgn1ent when it amended the 
dennition of cost or pricing data to its present fom1 in the FY 1988 Defense 
Authorization Act. Thus, Congress indicated that: 

a. Factual data underlying judgments must be 
disclosed. 

b. Judgmental infonnation n1ust be disclosed when it 
is necessary to give meaning to associated facts. 

c. lf judg1nental information is disclosed, however, the 
certification of current cost or pricing data does not 
apply to it. 

d. Management judgments become facts that must be 
disclosed at the n1on1ent that n1anagen1ent decides 

. ] h 1) to un.p .en1ent t . e.m. 

11 The legislative history states: 

The conferees acknowledge that such "cost or pricing data" 
must in some instances include infonnation that would be 
consideredjudgtnental. Although "cost or pricing data" do 
not indicate the accuracy of the contractor's jud~rrnent about 
estimated future costs or projections, they do include the 
data fom1ing the basis for that judgment. The factual data 
underlying judgments have been and should remain subject 
to disclosure. Furthermore, "cost or pricing data" may 
include facts and data so intertwined with judgments that 
the judgments tnust be disclosed in order to make the facts 
or data meaningful. As such, the conferees believe that a 
contractor should disclose a decision to act on judgmental 
data, even though it has not been in1plemented. As 
currently provided in the regulations, when a contTactor is 
required to disclose judgmental informatio~, the 
certification should not be taken to mean that the judgment 

(FrmlntJ/(;.' ''tml'd an next pcr0re.) 
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This understanding of the definition of cost or pricing data is also supported by 
nurnerous cac;c decisions interpreting the fact versus judgm.ent distinction.l/ 

Finally, the Section notes two minor clarifications that should be included in the 
final rule. First, the phrase "prin1e or subcontracts" in the title of proposed FAR 
15.504-2(c) should read "prime contracts or subcontracts." Second, the language in 
proposed FAR 15 .504-3( c )(1 ), concerning the threshold for the submission of subcontract 
cost or pricing data, is confusing. The Section suggests the foUov:ing changes to the 
proposed language: 

(l) The contractor shall submit, or cause to be subnlittcd 
by the subcontractor(s), cost or pricing data to the 
Government for subcontracts that tbc contractor estimates 
to he are tl=le lower ef either -~ 

(1) $1 0,000,000 or n1ore, £! 

(ii) Both more than the pertinent cost or pricing 
data threshold and 1nore than I 0 percent of the 
prime contractor's proposed price~ tmless the 

(Footnoff! cont'd frnm previoiL.'i page.) 

is correct, only that the contractor has accurately and 
con1pletely disclosed its current estimate. 

H. Rep. No. 923, lOlst Cong., 2d Sess. 657 (1990). 

~/ See, !tS:., PAE International, ASBCA No. 20595, 76-2 BCA ~ 12,044 (July 27, 
1976) (fa.ctual in.fon.nation that provides the basis for esthnates must be disclosed); Texa.~ 
Tnstnm1ents. Inc., ASBCA No. 30836, 89-1 BCA , 21 ~489 (November 7, 1988) ("pure" 
estimates arc judgmental, and are not cost or pricing data that must be disclosed); Texas 
Tnstrun1entsr Tnc., ASBCA No. 23678, 87-3 BCA ~ 20,195 (Septen1ber 28, 1987) 
(jt1dgmental factors included in estimates must be disclosed when they give meaning to 
underlying facts); Millipore Corp., GSBCA. No. 9453,91-1 BCA ,r 23,345 
(September 20, 1990) (a managen1en~ decision that, if known, could affect price 
negotiations must be disclosed even if it is not in1plernented until after award);.Texa.'\ 
lnstnunents. lnc.t ASBCA No. 30836, 89-1 BCA ,121,489 (November 7, 1988) 
( cstin1atcs of future G&A and other burden rates themselves arc not cost or pricing data). 
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contracting officer believes such submission. is 
unnecessary. 

Proposed FAR 15.504 .. t(d) ... Cost Realism 

The Section applauds the decision to address cost realism in the FAR. The 
existing FAR has no n1eaningful guidance on cost realis1:n. Clearly, there is a need for 
such guidance as reflected in the many Comptroller General decisions on cost realism. 
The Section believes that the proposed revi.sions can be improved to remove much of the 
existing co11fusion about cost realism. One of the Section's recon1mendations is to 
distinguish between cost realisn1 and price realism. 

The Section fully agrees with proposed FAR 15.504-l{d)(2), which states that 
"[ c ]ost realisn1. analyses shall be performed on competitive cost-rein1bursement contracts 
to determine the probable costs of pcrfonna.ncc for each offeror." The proposed FAR, 
however, does little to alleviate the existing confusion about cost realism. A.mon.g other 
things, it docs not adequately explain the principal reason fo.r cost realism analysis. That 
reason is explained in the existing FAR but, inexplicably, has been omitted fron1the 
proposed F .AR: 

In awarding a cost-rehnburse1nent contract, the cost 
proposal should not be controlling, since advance estimates 
of cost may not be valid indicators of final actual costs. 
rhere is no requirement that cost-rein1bursement contracts 
be awarded on the basis of lowest proposed cost, lowest 
proposed fee, or lowest total proposed cost plus fee. The 
award of cost-rcin1burscment contracts primarily on the 
basis of estin1ated costs may encourage the submission of 
u11realistically low estimates and increase the likelihood of 
cost overruns. 

FAR 15.605(d) (emphasis added). 

In suJnn1ary, cost realisn1 analysis should be n1andatory for con1petitive cost
reinlbursement contracts because, where there is competition, the offerors are not 
required to submit certified cost or pricing data. Also, competitive pressure can entice 
offerors to propose unrealistically lnw estin1ates. Without cost realism analysis, offerors 
have little incentive to resist the pressure to submit unrealistically low estim.ates, because 
the awardee generally does not bear the direct economic consequences of a cost overrun. 
Thus, to n1ake an infonned decision as to which proposal offers the best value, the 
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Government must frequently adjust, for evaluation purposes, an offeror's proposed costs 
to ret1ect cost realisn1. 

Additionally., the existing confusion could be reduced if cost realism is made a 
subset of cost analysis. Hence, the proposed FAR 15.504-1 (d) should be restructured to 
he a subset of proposed FAR 15.5Q4 .. l(c). The Section rccomn1cnds the following 
dcfulition: ucost realism analysis is the process of independently reviewing and 
evaluating specific elen1ents of each offeror's proposed cost estimate to. determine 
whether the estimated proposed cost elements (a) are realistic for the work to be 
pet.form.ed, (b) reflect a clear understanding ofthe requirements and (c) are consistent 
with the elements ofthe.tcehnical proposal.H This definition reflects the substance of 
proposed FAR 15.504-l(d){l) and is consistent "With the Defense Contract Audit Agency 
("DCAA") Contract Audit Manual {"CAM") 9-311.4. FAR 1S.S04-l(d)(2) and (3) thus 
would chcmge to FAR 15.504-l(c)(4) and (5) . 

.Another significant cause of confusion involves trying to apply eost realism 
analysis to fi.xed-price contracts. See proposed FAR 15.504-l(d)((3). It is widely 
rccobrnizcd that the concept of cost realism. is not easily reconciled to fixed-price 
contracts. See generally, SMC Tnfonnation Systems. Inc..., B-224466, Oct. 31, 1986, 86-2 
CPD ,I 505 ("A cost realism analysis serves no purpose where, as here, fixed prices are 
bid."), Coroo.ra.t_ULealth Examiners. Tnc., B-220399, June 16, 1986, 86-1 CPD 1 552 
("'cost realism bears little relationship to a f:mn, fixed-price contract whe.re the pri.me 
concern is cost quantutn"), and Chesapeake,~ Poton1ac Telephone., GSBCA No. 9297-P, 
90-l BCA ~ 22335 ("Cost realism bears little relationship to a fixed-price contract, except 
in those instances in which an agency n1ay want to evaluate price proposals in terms of 
cost reali sn1 in order to measure an offeror, s understanding"). 

Conceptually, cost reali.sn1 and price realism are fundamentally different. For a 
fixed .. price contract, because the awardee generally 1nust bear the econotnic consequences 
of a cost ovemu1, the incentive is not as great for offerors to subn1it unrealistically low 
estimates. Nevertheless, vendors occasionally propose unrealistically low offers for 
fixed-plice solicitations. For fixcd .. pricc solicitations, there are two circutnstances in 
which offerors submit unrealistically low offers. The first circumstance involves the 
offeror knowing that its prices are unrealistically low. In short, the first circumstance 
involves an offeror "buying-in." The FAR already provides an1ple guidance regarding 
buying-in. ~ fAR Subpart 3.5. 

In the second ci.rcutnstance, the offeror is unaware that its proposed prices arc 
unrealistica1ly low. GAO has consistently held that, since the risk of poor performance 
often increases when a contractor is forced to provide supplies or services at little or no 
profit, "an agency in its discretion may provide for a price realism analysis in the 
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solicitation of fixed-price proposals.'' Volmar Constntction. Inc., B-272188, Sept. 18, 
1996, 96-2 CPD ~ 119; Cardinal Scientific rnc., B-270309, Feb. 12, 1996, 96-1 CPO ,l 
70; Oshkosh Truck Corp., B-252708, Aug. 24, 1993, 93-2 CPD, 115; and PHP 
Healthcare Corp., B-251799, May 4, 1993, 93-1 CPD ,1366. The Govenunent's price 
analysis should be provided to the offeror to enable the offeror to detennine whether it 
has n1ade a mistake in its proposed price. 

The Section recotrunends the following definition of price realisn1. analysis: 
•'Price realism analysis is a n1eans by which the Govemn1ent protects itself from the risk 
of poor performance where an offeror would incur a financial loss to properly perfonu the 
co11tract because its proposed price ;s unreasonably low. n See CAM 9-3 t t .4. A1so, for 
the san1e reasons that the Section recommends making cost realism analysis a subset of 
cost analysis in proposed FAR 15.504-l(c), the Section. recon1men.ds that price realisn1 
analysis be made a subset ofprice analysis in proposed FAR 15.504-l(b). 

To irnple1nent the Section's recommendations to rctnove 1nuch of the confusion 
involving cost realism, as well as to distinguish between cost realism and price realism, 
th.e Section suggests the following textual changes: 

• Change the definition of cost realism to cost realism 
analysis in FAR 15.501, and substitute the following: 
"Cost realism ana1ysis is the process of independently 
reviewing and evaluating specific elements of each 
offeror" s proposed cost estin1ate to determine whether 
the estimated proposed cost elem.en.ts are realistic for 
the work to be performed and reflect a clear 
understanding of the requirements. n 

• Insert the following definition of price realism 
analysis into FAR 15.501: "Price realism analysis is 
a means by which the Govennnent protects itself from 
the risk of poor perfonnancc where an offeror would 
incur a financial loss to properly perform the contract 
because its proposed price is unreasonably low ..... 

• Under FAR 15.504·l(c) Cost a1lalysis, insert the 
following: 

(3) Cost realistn analysis. 

(i) Cost realisn1 analysis is a process of 
independently reviewing and evaluating 

(g) 026 
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specific elements of an offeror• s cost 
propos.al to ascertain whether the offeror 
subnlitted unrealistically low estin1ates. 

(ii) ln awarding a cost-rein1bursen1ent contract, 
the cost proposal should not be controlling, 
since advance estimates of cost may not be 
valid indicators of final actual costs. There 
is no requirement that cost-reimbuTsement 
contracts be awarded on the basis of lowest 
proposed cost. lowest proposed fee, or 
lowest total proposed cost plus fee. The 
award of cost-reimbursement contracts 
prhna1ily on the basis of estin1ated costs 
n1ay encourage the submission of 
unrealistically low estimates and increase 
the likelihood of cost overruns. 

(iii) Cost realism analyses shall be performed on 
co1npetitive cost--reimburse1nent contracts to 
determine the probable costs of performance 
for each offeror. Cost realism analyses may 
be perfom1ed on non-competitive cost
rehnbursen.'lent contracts. 

(iv) A probable cost should reflect the 
Government's best esthnate of the cost to 
the Govemn1ent that is most likely to result 
fron1. an offeror's proposal. 'Where the 
probable cost differs from the offerorts 
proposed cost, the probable cost shall be 
considered in making the sotuce selection 
decision. 

(v) Although not part of the cost realism 
analysis, nothing in this subpart prohibits 
technical evaluators, from reviewing an 
offcror,s allocation of financial. resources in 
its cost proposal, to gain insight into whether 
the offeror understands the complexity and 
n1agnitude of the requirements. 
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• Under FAR 15.504-l(b) Price Analysis insert the 
following: 

(3) Price realis1n analysis. 

(i) Price real1sm analysis is a process of 
independently reviewing and evaluating 
specific elements of an offeror's price 
proposal to ascertain whether the offeror 
submitted unrealistically low prices for the 
work to be performed. T f necessary, cost 
analysis 1nay be used on specific elements of 
a price proposal. 

(ii) Price realism analysis should be perfonned 
on any fixed price conlTact in which the 
contracting officer pereeives a risk of poor 
pcrfonnance if the offeror were to incur a 
financial loss to properly perform the 
contract, because the offeror's proposed 
price is unrealistically low . 

. (iii) Where the probable price is significantly 
higher than the proposed price, the 
contracting officer should seek to ascertain 
whether the offeror is buying in. See FAR 
Subpart 3.5. 

(iv) Regardless of whether the offeror is buying 
in, the source selection authority may 
consider the results ofthc price realism 
analysis in making the source selection 
decision. 

(v) Although not part of the price realism 
analysis, nothing in this subpart prohibits 
technical evaluators from reviewing the 
offeror~ s allocation of :financial resources in 
its price proposal, to gain insight into 
whether the offeror understands the 
con1plexity and n1agnitude of the 
requiren1ents. 
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• Entirely delete FAR 15.504-l(d) Cost realisrn 
analysis. 

• Insert the following in proposed FAR 52.215-1 (f)(9) 
and renutnber the existing proposed F~ 52.215-
1(f)(9) and (10): 

(9) If a price realis1.u analysis is perfom1ed, 
price realistn may be considered by the 
source selection authority in evaluating 
perfom1ance or schedule risk. 

l'ropnsed FAR 15.605 and 15.606 .. Pre-award and Post-award Debricfings 

Proposed FAR 15.605 and 15.606 replaces initial proposed FAR 15.805 and 
15.806, respectively. The Section's November 27, 1996. comments addressed certain 
provisions of the initial proposed rules relating to pre-award and post-award debriefings. 
Those provisions are essent1a11y unchanged in the present versions. Accordingly, the 
Section attaches a copy of its November 27, 1996 conuuents on FAR Case No. 95-029, 
which address the initial version. of these rules at pages 29-30. 

The present version, however, contains new provisions allowing an offeror to 
request that a prcaward debriefing be delayed until after award. Proposed FAR 
15.605(a)(2}. Further, proposed FAR 15.605(a)(2) and 15.606(a){4)(ii) and (iii) define 
the timeliness of protests (provided in GAO rules at 4 C.F.R. § 21.2(a)(2)) as triggered by 
the date the offeror could have received a dcbriefmg rather than when the offeror actually 
receives the debricling. Current GAO regulations do not address this situatjon. To avoid 
conflict with GAO's jurisdiction to determine tin1eliness of protests, the Section 
reco1nn1ends that the language in proposed FAR 15.605(a)(2) and 15.606(a)(4)(ii) and 
(iii) relating to timeliness of a protest to GAO be deleted, and that the following language 
be insetted: "Procedures for protests to GAO are found at 4 C.F .R. Part 21 (GAO Bid 
Protest Regulations). Iil the event guidance concerning GAO procedures in FAR Part 15 
conflicts with 4 C.F.R. Part 21,4 C.P.R. Part 21 governs.'' 

Part 52 (Cta·oses) Provisions 

The proposed rule substantially reorganizes and consolidates the requirem.ents of 
the Part 15 clauses contained in both the current FAR and in the initial version of the 
FAR ReWlite. Although the proposed rllle eliminates FAR 52.215 .. 9 through 52.215-20, 
the requirements of those clauses, modified to reflect any changes by the proposed rule, 
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ar.e .l.arge.ly contained in proposed FAR 52.215-1. Several clauses have been renumbered 
without any other significant change: FAR 52.215-6 is now 52.215-4; 52.215-18 is now 
52.215-S;.and 52.215-20 is now 52.215-6. FAR ?2.216-38) "Preparation of Offers
Construction" is exactly the same (except 1or the number) as "52.236-XX," which was 
added by the initial version. 

Several clauses are also listed as revised but these revisions are, for the mo!tt part, 
to update the citations to the FAR Part 15 provisions that have been renumbered as a 
result of the proposed rule. These include proposed FAR 52.215-2, 52.215~3, 52.215 .. 4, 
52.215-6 and 52.215-7, all of which appeared in the initial version. Proposed FAR. 
52.215-21, 52.215-22, 52.215 .. 23, 52.215-24, 52.215-25, 52.215-27, 52.215-30, 52.215-
31, 52.21.5-40, 52.215-41, and 52.215-42, which appear only in the present version, also 
co11tain no significant changes other than updated references to .Part 15 provisions. 

Proposed FAR 52.215-1, "Instructions to Offcrors-Con1petitivc Acquisitions"; 
52.215-5, "Facsimile Proposals" and 52.215-8, "Order of Precedence-Uniform Contract 
Forn1at" all of which appeared in the initial version, have been substantially n1odified to 
reflect the significant changes occurring from the initi~l to the present version. 

The present proposed FAR 52.215-1, unlike the initial version, distinguishes 
between "proposal revision," which is a proposal change made after the solicitation 
closing and "proposal m.odi:fication" which occurs before the solicitation has closed. The 
definition of "discussions" also reflects the differences in the definition of that term that 
has occurred between the two versions. And what were denoted as "offers" under the 
earlier version of 52.215-1 are designated as "proposals" under the present version. The 
Section concurs with the expanded treatlnent afforded by the present version. 

Proposed FAR 52.215-5, "Facsin1ile Proposals," is substantially different from the 
current provision, 52.215-18, because of the proposed change in treatment of both faxes 
m1d electronic tncdia by FAR 52.207(c) from not only the current .FAR but the initial · 
ver.si.on of the proposed rule as well. As previously noted, FAR 52.215 ... 5 will require 
modification to be consistent with comments on proposed FAR 15.207(c). 

FAR 52.215-·8, .. Order ofPrecedencc," as proposed in the initial version, provided 
that precedence would be given in the following order: 11The A.cquisition Description 
(excluding the specifications); (b) tailored clauses; (c) perfom1ancc requirements 
(including the specifications); (d) other contract clauses; and (e) other parts of the 
contract, including attachments." In the present version, the order would be "The 
Schedule (excluding the specificati.ons); (b) perfom1ance requiren1ents (including the 
specifications and special terms and conditions negotiated for the contract); (c) other 
documents) exhibits, and attachn1ents; (d) contract clauses; and (e) representations and 
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other instructions." A problen1 arises where a contract provision conflicts with a standard 
FAR or DF ARS clause because absent an approved deviation no contract provision may 
supersede aFA.R or DFARS clause. Revere Electric Co.t ASBCA No. 46413,95-1 BCA 
~r 27,385. Consequently, standard contract clauses should have the highest precedential 
value, which is not the case in the existing FAR 52.215 .. 33 or the initial or present 
versions of FAR 52.215-8, all of which grant the Schedule the highest order of 
precedence. This problem with the Order of Precedence clause has been acknowledged 
by the ASJ3CA. See Cessna Aircraft Co., ASBCA No. 43196,96-1 BCA ,127,966. 

The Section recon1mends FAR 52.215-8 be modified to give precedence in the 
following order: (1) standard contract clauses and approved deviations; (2) special 
contract requjreJ.nents and other contract clauses; (3) the Schedule (excluding the 
Specification); ( 4) representations and other instructions; (5) other docun1ents, exhibits 
and attachrnents; and (6) the specifications." 

One clause containing a significant change fron1 the current version is proposed 
FAR 52.215-26, "Integrity oflJnit Prices," which contains a new paragraph (c) that 
requires the clause, less paragraph (b), to be flowed down into all subcontracts except 
those (1) below $100,000; (2) for construction or architect engineer services; (3) for 
utility services; (4) for services where supplies are not required; and (5) petroleum 
services." These additional11owdown require1nents appear to be contrary to the goal of 
acquisition streamlining and for that reason, paragraph (c) should be deleted in its 
entirety. 
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The proposed rule would eliminate the forms current.ly used as cover sheets for 
submitting cost or pricing data (SF 1411) and infom1atiC>n other than cost or pricing data 
(SF 1448} "in the interest of providing flexibility in preparing solicitations and offers" 
and because "neither provides much information, beyond identification of the offeror and 
general information about the accon1panying proposal." The Section concurs that these 
fon11s were of lin1ited usefulness and endorses their elimination. 

The Section appreciates the opportunity to provide these con1ments and is 
available to provide additional information or assistance as may be required. 

cc: Marcia G. Mads~ 
David A. Churchill · 
R.and L. Al1en 
Lynda Troutman O'Sullivan 
Marshall I. Doke, Jr. 
Frank H. Menaker, Jr. 
John B. Miller 
Alan C. Brown 
Council Members 
FAR .Rewrite Working Group 
Alexander J. Brittin 

Sincerely, 

9~1-A.. T k4.ei~J AXi3. 
John T. Kuclbs 
Chairt Section of Public Contract Law 
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REPlY TO 
ATTENTION OF 

DEPARTMENT OF THE ARMY 
HEADQUARTERS, U.S. ARMY INDUSTRIAL OPERATIONS COMMAND 

ROCK ISLAND; ILLINOIS 61299-6000 

July 10, 1997 

Acquisition Policy Branch 

General Services Administration 
FAR Secretariat (MVRS) 
1800 F Street NW 
Room 4035 
Washington DC 20405 

Dear Sir: 

Enclosed are· comments and questions concerning FAR case 97-029, 
Part 15 Rewrite: Contracting by Negotiation. 

Further questions or comments may be addressed to Mrs. Bambi 
Mitchell, at (309)782-4288 or electronic mail, dmitchel@ria
emh2.army.mil. 

2 Enclosures 

Sincerely, 

~)?UCdd-L 
~ 

Randall J. Bartholome 
Chief, Acquisition Policy 

Branch 

JUL 'I \991 

Printed on (i) Recycled Paper 



************************************** 

Comments: 

2.101 Definitions 

This describes the "outcome" in lieu of providing a definition. 
After all this time--are we saying that after rational thought 
any method that provides the benefit that the customer desires is 
best value? 

15.406 Communications with offerors 

(c) Competitive Range talks about efficient competition, however 
there is no guidance on what is meant by that term.· 

Sue Crisp 
AMSIO-ACC 

~I 
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========================================================== 
Comment No. 1: 15.505(b) states: ?Therefore, the Contracting Officer 
should not become preoccupied with any single element and should 
balance the contract type, cost and profit or fee negotiated to achieve a 
total result- a price that is fair and reasonable to both the government 
and the contractor.? 15.504-1(g) discusses the issue of 
?unbalanced pricing? which requires the Contracting Officer to considers 
the risks with unbalanced pricing (15.504-1(g) (2) (i) in making the source 
selection and continues in 15.504-1(g) (3) where an offer may be 
rejected if the Contracting Officer determines the lack of balance poses 
an unacceptable risk to the government. On the one hand the 
Contracting Officer is not to be preoccupied with any single element 
(15.505(b)), but on the other hand the Contracting Officer is to prevent 
unbalanced pricing (15.504-1(g)). These two sections .conflict with 
each other. Which section takes priority? 

Comment No. 2: 15.504-1(d) Cost realism analysis. Is a cost 
realism/probable cost analysis required for each task order issued 
against a Cost Plus Fixed Fee (CPFF) type contract. If the basic or 
original (CPFF) contract is reviewed for cost realism analysis, does that 
eliminate the need to do a separate cost realism/probable cost analysis 
for each sucessive task order? 

,,. 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, N.W., Room 4035 
Washington, DC 20405 

July 10, 1997 
9811 Dorval Avenue 
Upper Marlboro, MD 20772 

-RE: FAR Case 95-029 - Short-titled, Part 15 Rewrite ("Rewriten) 

Dear Sir or Madam: 

• I am a Contracting Officer at the Department. of Transportation (Do:r>., 
Federal Railroad Administration (FRA) . I recently participated with other DOT 
contrac-ting professionals in a round table discussion and analysis of the 
proposed rule, and you should be receiving our official comments in a letter 
from the Transportation Administrative Services Center (TASC), Office of the 
Secretary (CST) . I would like to recount one recommendation in particular 
from those meetings that I believe deserves repeating. The recommendation is 
to move FAR Subpart 15.3 - Unsolicited Proposals to either Part 17 - Special 
Contracting Methods or at the very least, to the end of Part 15 - Contracting 
by Negotiation. The rationale being that in its present location, the subpart 
is disruptive to the flow of the processes and techniques discussed in the 
preceding and succeeding subparts. In fact I would venture to say that it has 
little to do with Part 15 at all until the point of acceptance by the 
Government and the commencement of negotiations and as such, if placed in Part 
17, the appropriate negotiation procedures of Part 15 could be cross
referenced as is currently done for other contracting methods, e.g., Part 35 -
Research and Development Contracting, Part 36 - Constructi~n and Architect·
Engineer Contracts, etc. I was a bit hesitant to put this·.suggestion before 
the review group speculating they would find the notion lacking in merit, but 
I was pleasantly surprised to receive almost_immediate acceptance and 
concurrences from most if not all participants. I've since checked with 
others in the procurement field and they too have always found the placement 
of the subpart to be a nuisance and I'm confident your own inquiries would 
reveal similar results. This-recommendation also appears to be in keeping 
with the concept described in the proposed rule Supplementary Information: B. 
Regulatory Flexibility Act, to adopt --in order to facilitate usage-- •a more 
appropriate sequencing of information.• Since sweeping changes to Part 15 are 
already in the works, the time is ripe to act on such a recommendation. 

Below are a few comments I did not have an opportunity to present for 
consideration for inclusion in the TASC/OST comment letter. 

Item: 2.101 Recommendation: Revise proposed definition to read •Best value 
means . . . provides the greatest overall benefit or most advantageous 
alternative(s) in response to the requirement.• [Added text underlined.] 
Rationale: The suggested language is similar to that used in the introduction 
and body of GSA's Source Selection: Greatest Value Approach (FIP Resources) 
[July 1993, KMP-92-5-P]. The concept there appears to be that the most 
advantageous alternative.is a consideration of or a choice based on the 
• ... varying value across solutions offered.• Additional arguments for the 
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added language are that it more fully embraces the intent and principles of 
value-added choice or opting for the greater good that are often employed in 
negotiated awards made in support of Subchapter D - Socioeconomic Programs; 
6.202 - Establishing or maintaining alternative sources; and the preferences 
or economic advantages of making multiple-awards {see FAR 16.504{c) Multi~le 
award preference and 52.215-34 - Evaluation of Offers for Multiple Awards -
which incidentally did not appear in the Rewrite nor was it deleted (Note: the 
same unonstatus" condition applies to FAR clauses 52.215-32 trough 52.215-38). 

Item: 15.204-1 Recommendation: Reinstate a simplified contract format as 
currently prescribed in FAR 15.416 for FFP and FFP w/EPA contracts. 
Rationale: Removal of this down-scaled contract format is contradictory to 
the goal to "simplify the [source selection] process.n as identified in the 
proposed rule Supplementary Information: B. Regulatory Flexibility Act. It 
would also seem a bit odd to permit a simplified contract format under sealed 
bidding procedures (see FAR 14.201-1 and 14.201-9) but not under negotiated 
acquisitions of the same co~tract type. 

Item: OF 307 Recommendation 1: Add Block [preferably 7.a] to include check
mark space, directing the contractor to identify its remittance address in the 
schedule if different from block 7. Rationale: This would negate the 
reqUirement for the Contracting Officer to include such direction in Section G 
of the solicitation as required under the proposed l5.204-2(g). This is 
similar to Block l5C. on the SF 33. Recommendation 2: Revise Block 9. to read: 
9.a. DUNS NUMBER and 9.b. TIN. Rationale: Although offerors will typically 
provide the Taxpayer Identification Number in response to FAR clause 52.204-3, 
since Section K will only be incorporated by reference, the TIN is buried in 
documentation outside of the core award document. To put it on the face of 
the award document --as many contracting shops currently do-- is a convenience 
for the contracting and finance/accounting offices, and a small reminder to 
the contractor of the Government's tracking of taxable moneys obligated. 

Item: OF 308 Recommendation: Add a Block entitled, Acknowledgment of 
Amendments. Rationale: Here or elsewhere, prospective offerors should be put 
on notice of the need to affirm the receipt of amendments or otherwise confirm 
their knowledge of the change(s) to the solicitation/requirement. This is 
particularly important given that the proposed Rewrite seems to have shifted 
180° from a present day preferred strategy in which the Government's initial 
intent is to evaluate proposals and conduct discussions but reserves the right 
not to do so (see current FAR 15.610), to one in which.the new order of the 
day will be an initial intent to evaluate proposals and award a contract 
without discussions {see proposed FAR l5.406(a) {2) and 52.215-l) . 
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added language are that it more fully embrac~s the intent and principles of 
value-added·choice or opting for the greater good that are often employed in 
negotiated awards made in support of Subchapter D - Socioeconomic Programs; 
6.202 - Establishing or maintaining alternative sources; and the preferences 
or economic adyantages ·of making multiple~awards {see FAR 16.504(c) Multiple 
award preference and 52.215-34 - Evaluation of Offers for Multiple Awards -
which incidentally did not appear in the Rewrite nor was it deleted (Note: the 
same -nonstatus" condition applies to FAR ·clauses 52.215-32 trough 52.215-38). 

Xtem: 15.204-1 Recommendation: Reinstate a simplified contract format as 
currently prescribed in FAR 15.416 for FFP and FFP w/EPA contracts. 
Rationale: Removal of this down-scaled contract format is contradictory to 
the goal to "simplify the [source selection] process." as identified in t;e 
proposed-rule Supplementary Information: B. Regulatory Flexibility Act. It ; 
would also seem a bit odd to permit a simplified contract format under s~aled 
bidding procedures (see FAR 14.201-1 and 14.2'01-9) but not under negotiated 
acquisitions of the same contract type. 

Item: OF 307 Recommendation 1: Add Block [preferably 7.a] to include check-
. mark space, directing the contractor to identify its remittance address in the 

schedule if different from block 7. Rationale: This would negate the 
·requirement for the Contracting Officer.to include such direction in Section G 
of the solicitation as required under the proposed 15.204-2(g). This is 
similar to Block 15C. on the SF 33. Recommendation 2: Revise Block 9. to read: 
9.a. DUNS NUMBER and 9.b. TIN. Rationale: Although offerors will typically 
provide the Taxpayer Identification Number in response to FAR clause 52.204-3, 
since Section K will only be incorporated by reference, the TIN is buried in 
documentation outside of the core award document. To put it on the face of 
the award document --as many contracting shops currently do~- is a convenience 
for the contracting and finance/accounting offices, and a small reminder to 
the contractor of the Government's tracking of taxable moneys obligated. 

Xtem: OF 308 Recommendation: Add a Block_entitled, Acknowledgment of 
Amendments. Rationale: Here or elsewhere, prospective offerors should be put 
on notice of the need to affirm the receipt of amendments or otherwise confirm 
their knowledge of the change(s) to the solicitation/requirement.· This is 
particularly important given that the proposed Rewrite seems to have shifted 
180° from a present day preferred strategy in which the Government's initial 
intent is to evaluate proposals and conduct discussions but reserves the right 
not to do so (see current FAR 15.610), to one in which the new order of the 
day will be an initial intent to evaluate proposals and award a contract 
without discussions (see proposed FAR 15.406(a) (2) and 52.215-1). 

Your team has done an admirable job thus far and I wish you the best of 
luck on completing the Rewrite. 

,_. 

Sincerely 

l f: '--- ~. i_l17 
Thomas L. Riddl~ · 
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tviEMORANDUM 

From: Mr. Christopher H. Beck, Contract Specialist, NA VF ACENGCOM, PACDIV 
To: FAR Secretariat 

Subject: PERSONAL EXPERIENCES REGARDING COMBINED 
SYNOPSIS/SOLICITATION PROCEDURES FOR YOUR 
CONSIDERATION REGARDING FAR CASE 95-029 . 

On 28 December 1995, NAVSUP's first and possibly the Navy's first Combined 
Synopsis/Solicitation was published in the Commerce Business Daily. On 18 January 
1996, two competitive proposals were received from 2 businesses capable of providing 
the desperately required roofing repair supplies needed to repair damage to NTC 
Orlando's Capehart Military Housing Complex which was caused by Hurricane Andrew. 
Use of this Combined Synopsis/Solicitation methodology d~astically reduced PALT time. 
In just 21· days from the preparation of a complete requirement request, the requiring 
activity had received competitive proposals from 2 businesses with whom the activity had 
not previously dealt with. The winning contractor Bradco Supply Inc. of Orlando, FL 
delivered the required products on schedule on 14 March, 1996 --just 7 6 days after the 
activities initial requirement was generated. 

Sould you have any questions regarding the above, please feel free to contact me at (8.08) 
474-8134. 

VIR, 

d'i/-J!L/( 
c~o;IiER H. BECK 
Contract Specialist 
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Mr. Edward Loeb 

DEFENSE LOGISTICS AGENCY 
I 

HEADQUARTERS ~ 
8725 JOHN J. KINGMAN ROAD, SUilTE 2533 

FT. BELVOIR. VIRGINIA 22060--6221 

General Services Administration 
FAR Secretariat (VRS) 

Post·lr-Fa• Note 7671 

1800 F Streets. N.W .. 
Room403S 
Washington, DC 20405 

Dear Mr. Loeb: 

r ·" - - /-_,._ . . " . r , ~ / ---' -- -· : _/ ,.... -1 ~ I - . --:.·. , .._,/' ~ ~ -* ·-

JUl. 14 1997 

Phone w 7c, 7- 13 .s.s· 

The Defense Logistics Agency offers the following comments with regard to the Proposed 
Rllle (FederaJ Acquisition Regulation (FAR} coverage, Case 95-029) published in the Federal 
Register (Volume 62, No. 93} on May 14, 1997. 

We believe the revjsed p~oposed rule will add ~onsiderably to the flexibility and efli~ency of 
the overall negotiation proc~s by simplifying and ~trcamlining certain procedural requirements 
a.nd enhancing comm.unicati~n between the Government and oft'erors. We strongly support the 
emphasis on increased discr~,tion to make best value decisions for the Governm.ent, and believe 
that the changes made since :Ule initial proposed rule have done much to allay any fears that 
fairness is· being sacrificed t~ efficiency. We do continue, however, to have concerns about the· 
inclusion of certain material which we perceive to be better suited for a procedural guidebook, 
and other issues where we believe further clarification is needed as detailed below. 

15.1 ·Source Selection Processes an4 Tecbnjgus;s 

We continue to believe the s9me of the coverage m this subsection is unnecessary and may prove 
overly restrictive. It is best tt, leave flexibility with .the agencies, where flexibility can be. provided, 
rather than create unnecessacy regulatory rcmictions. A best practices guide is the best 
repository for information o~ techniques and processes. In particular, we recommend that-

15.101-2 Low price technically a®cptahle (LPTA) source selection process 

We recommend that eov~rage be removed. The evahlation of past pcrformaucc on a 
"go .. no go" basis is ex.tretnely problematic and to exclude the use of past performance is 
contrary to 15. 404( d}(3 )( 1) and statutes that mandate the. evaluation of offeror's past 
performance unless the c.ontracting officer documents the file. If this coverage rem.Un.s in 
FAR, it should be made ~lear that the inability to make a trade off decision may result in 
awards that arc not best value. 

~,· . 'eaeral Recycling Progr8m "- Princ.d em Racy1• Pa,.r 

. I - JUL 1 5 1997 
I 

i . 



Jul 14 '97 16:07 P.02/0S 

15.102 Multi-ste.p source selection techniqyes 

The language under this coverage.mandates processes and •eps necessary to use multi-step 
techniques and inhibit agencies' flexibility to tailor sow-ce selection techniques and 
processes. Tbe DLA bas used .m\l)ti-step methods successfully without change to the exising 
FAR. coverage. We strongly recommend the removal of any mandatory requirements in this 
coverage and recommend it should merely describe a process that can be used, not dictate 
how· it is done. 

1 S.l 03 Oral Presentatipp 

15.1 03(f) should be re~sed to clearly· preclude discussions during oraJ presentations in the 
presoliciiation phase and prior to· establishing the competitive range. 

lS.l Solicitation Md Receipt ofProposa]s and Information 

15.201 Presolidtation ex;chanaes with lndusta 

15.201(1) allows ''government personnel" to discJose general information about a selected 
· acquisition. There is a potential conflict with FAR Part 3 and the release of source selection 
infonnation and whether it is an authorized reiease. It is unclear which "government 
personnel" are authorized to release information. Do they need authorization from the 
Contracting Officer to release information? Suggest 15.201{£) specifically refer to FAll 
Part 3. 

15.204 Contract Format 

15.204-3 Contract clauses 

There should be a specific reference to the FAll part 12 format and forms in this 
section. 

15.209 Solicitation proyj;tjons and· contract clluaes 
. 

IS.209(b) seems to be in error in rcqui~ the clause at 52.215-2, Audit and Jlc~ords-
Negotiation, in ~isitiPns for comm.ercial items. In the current FAll at 1S.l06{b-)(2), 
commercial buys are listed among the exGeptions for ihe use of this clause. Proposed 
paragraph 1 S .209(b) should continue this exception. 

. I 
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15.3 Unsolicited Proposals 

1!.301 Pefinjtions 

The new definition of unsolicited proposals in IS.301 and the policy statement in 15.302 
narrow the scope of what could be termed an Munsolicited proposal" to new and . 
innovative ideas not falling under topic areas publicized under any Government-initiated 
solicitation or program.. In light of this narro'Wing of the definition, the statement-in 
1_5.303(d), which is carried over ftom the current 1S.S03(d), that unsolicited proposals in 
response to a publicizedi general statement of agency needs are considered to be 
independently developed is confusing and needs clarification. 

15.306 Aiency procedureS 

15.306-l(a)(l) The new requirement-in 1S.306-l(a)(2) that tbe ageocy contact point 
determine if the proposal should have been submitted in response to an existing agency 
requirement is beyond the contact point's knowledge in many cases, but can be identified 
more readily by the evaluator. Recommend this requirement be moved to 1S.306-2, 
Evaluation. 

15.306-1(a)(4) The req¢rement in 15.306-1(~)(4), which is carried over from the current 
15.S06-1(a)(1), that the ~gency contact point determine that the proposal contains sufficient 
technical and cost information is misplaced. The adequacy of technical infonnatiop is a 
p1atter which should be determined by the evaluator; the adequacy of cost information should 
be determined by the contracting officer after evaluation, if the evaluation is favorable and 
results in negotiation of the unsolicited proposal. Recommend these determinations be 
moved to 15.306·1. Evaluation, and 15.307, Criteria for acceptance and negotiation of an 
unsolicited proposal, respectively. 

15.306-1(a)(S) The requirement in 15.306-l(i.)(S), which is carried over from the current 
15.506-l(a)(2), that the agency contact point determine lfthe proposal has been approved by 
a responsible official or 41)ther representative authorized to obligate the offeror contractually is 
also misplaced. This de~~rmination should .be ,made by the contracting officer as part of the . 
normal contracting process. Recommend this requirement be deleted from this subsection. 

15.306-l(b) The requir~ptent in 1S.306-2(b) that requires inclusion of the contracting officer 
in the evaluation and disposition process is unnecessary. The involvement if the contracting 
officer is necessary only if the proposal receives a favorable evaluation. Recommend 
deletion of this requirement from this subsectioD. 

I 
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15.307 Criteria for ac~tanee Md negotiation of an unsoli~ted proposal. 

15.307(b)(Z) The statement in 1S.307(b)(2) appears to be a restatement of the current 
15.507(b)(S). The proposed new wording is confusing. Recommend retention of the current 
wording. 

15.4 Source selection 

15.403 Responsibilities 

Under 15~403(b)(2) the term ''strategy" is used. Clarification is needed of the difference, if 
any between "strategy" and "plan." 

1S.405 Proposal evaluation 

15.405(a)(l) Past perfoWwu:e eyaJuatipn 

It should be made clear ihat the evaluation of past performance includes the ability to assess 
neutral past performanc~ in the context of an integrated assessment of proposals against the 
Government's requirement. Past performance. evaluation need not be restricted to a single 
evaluation factor. Instead, past performance can be evaluated in the context of cost and other 
relevant evaluation criteria, without rewarding. or penalizing an offeror that lacks past 
performance. 

15.406 Communicatigns; with gff'erors 

15.406(b)(4), 15.406(e)(4), and 1!.606(e)(4) if the source(s) of adverse perfonnance 
information agrees to the release oftheir identity. it should be provided to. the offeror upon 
request. 

1 S.S Contract Pricin& 

1!.503 Obtaining cost or pricing data 

15.503-1 Prohibitions on obtainina cost or pricine data 

Because of the significance ofthis change. we·suggest the elimiDAtion ofthe SF 1448 cover 
sheet be given greater emphasis in the «'verage. 

I 
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15.503-3 Instructions for submission of cost orpricina data dr information Other tbap COst 
or ,pricin2 data. 

Suggest that 15.503-S(b)(2) and 1S .. S03-3(a)(2) be combined to show that while usc of the 
contractor's format for Uiformatio~ other th8n cost or pricing data is preferable, the 
contracting officer may decide to use a specific .. format and the specific format must be 
described in the solicitation. 

W~ appreciate the oppot1Wlity to .c;omment on.~e Proposed Rule. Should you have any 
questions about the foregoing, please contact Ms. Stephanie PenneUo, MMPPP, who can be 
reacbed at (703)767-1355. or~ via Internet message addressed to stephanie_j)ennello ~q.dla.mll. 

Sincerely, 



U.S. GENERAL SERVICES ADMINISTRATION 
Office of Governmentwide Policy 

JUL I 6 1997 

MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN 
DIRECTOR 
DEFENSE ACQUISITION REGULATIONS COUNCIL 

FROM! ~:~ 
SUBJECT: 

""0'~~ SECRETARIAT 

FAR Case 95-029, Part 15 Rewrite; Contracting 
by Negotiation and Competitive Range 
Determinations 

Attached are late comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date is July 14, 1997. 

Response 
Number 

95-029-59 

95-029-60 

95-029-61 

95-029-62 

95-029-63-

95-029-64 

95-029-65 

95-029-66 

95-029-67 

Attachments 

Date Received Comment Date Commenter 

07/15/97 07/15/97 Commander, 
Na¥al Air 
Systems Command 

07/15/97 07/11/97 OMB 

07/15/97 07/15/97 Defense 
Personnel 
Support Center 

07/15/97 07/11/97 DLA 

07/15/97 07/11/97 NASA 

07/16/97 07/14/97 DOD/Navy 

07/16/97 07/16/97 SBA 

07/16/97 07/15/97 DoD/Army 
(TACOM) 

07/16/97 07/14/97 American 
Consulting 
Engineers 
Council 

18th and F Streets, Nw, Washington, DC 20405 

ft! 
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From: Commander, Naval Air Systems Command 
To: FAR Secretariat (VRS), General Services Administration 
Subj: PART 15 REWRITE 

Ref: FAR Part 15 Proposed Rule 

I. In response to reference (a), we have reviewed subject proposed FAR rewrite. We 
have summarized our concerns with the proposed revision on enclosure ( 1) comment 
sheets. 

2. Jfyou have any questions, please contact Jan Wisor at (703) 604-2005 extension 6125. 
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FAR 15 REWRITE I 

I. FAR 14.404-1 The proposed FAR 14.404-lf should be modified to allow the head of 
the contracting activity rather than the head off the agency to make the determination that 
it is appropriate to allow a contracting officer to enter into negotiations with offerors 
after the agency cancels an IFB. The head of the contracting activity is of a level high 
enough to ensure the integrity of the IFB process. 

2. FAR 15.001 The definition for Negotiations includes the term of Bargaining that 
appears to be describing the process of negotiations. The word bargaining should be 
deleted from the description. 

Th~ definition for Proposal modification states that a mistake can be corrected at any time 
before award. The mistake should be clarified as to who, either the government or offeror 
is responsible for the mistake. If the government is the responsible party for the change, 
then the correction action would be a proposal revision. 

3. FAR 15.103 The proposed language for Oral presentations states that "oral 
presentations by offerors to the Government may be used to substitute for, or augment, 
written information" should be restated to address the" Oral presentations by offerors as 
requested by the Government may be used to ... ". The government needs to drive the 
streamlining in its own best interest. There are many potential problems with the use of 
oral presentations such as the lack of record, misunderstandings due to the nature of the 
communication process and the risk of inadvertently engaging in discussions. 

The pre-recorded video taped presentations that lack real time interactive dialogue 
suggest that the venue would be more appropriate in the requirements exploration phase 
and should be amended to read "pre-recorded, videotaped presentations that lack real
time interactive dialogue may be included in offeror submissions when appropriate and 
requested". 

4. FAR 1S.I03(b)(4) The impact of oral presentations on small business is not an 
appropriate item to list as being one of the considerations to obtain information through 
oral presentations. The contracting officer cannot describe the impact, the offerors need . 
to describe the impact. 

5. FAR 15.201(c) The statement "some techniques to promote early exchanges of 
infoimation are:" should be restated to include "not limited to and can be used alone or 
in conjunction with other such techniques". This gives clarification to the process. 

6. FAR 15.203(e) The statement "and other appropriate circumstances" needs to be 
clarified. Is it for sole source actions or other than sole source actions? This would 
provide clarification to users up front rather than have the particular circumstance buried 
in the body. 

7. FAR 15 .205(g) · This whole section allows the government to accept proposals to be 
most advantageous to the Government and amending the solicitation to reflect the 

ENCLOSURE (I) 
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FAR 15 REWRITE 

change; this change should protect the fairness standard and provide other offerors the 
opportunity to take extra time to revise their proposal to meet the governments best 
interest. 

8. FAR 15.306-1 (2) The statement the proposal "should have been submitted in 
response to an existing agency requirement (see 15.302)" contradicts the 15.302 for the 
submission of uew and innovative ideas that do not fall under topic areas publicized. 
This statement should be revised to include "or as an unsolicited proposal". 

FAR 15.306-1 (c) states the agency point of contact shall promptly inform the offeror. 
Th_e method of informing should be stated to ensure a consistent record of treatment is 
established. 

9. FAR 15.308(a) The statement "this prohibition does not preclude using other data etc. 
in the proposal that is available from another source without restriction" is unclear. Is it 
talking about other than unsolicited proposals? If it means simply unrestricted data then 
it is unnecessary to state. 

10. FAR 15.309(h)(3) 3.104-9 no longer requires certifications and listings. 

11. FAR 15.403(b)(2) states the SSA shall approve the source selection strategy before 
solicitation release; should state source selection plan which is a product ·of the source 
selection strategy and is completed before the solicitation is release. 

FAR 15.403(c)(5) makes the assumption the source selection authority is the contracting 
officer. This would need to consider if another individual has appointed other than the 
contracting officer. 

12. FA~ 15.404(b)(2) states the factors _and subfactors should "support meaningful 
comparison and discrimination between and among competing proposal." The initial 
evaluation should be measured and evaluated against the criteria in ·the solicitation. The 
process of measuring the proposal against each other should be performed only after this 
type of measurement against the solicitation has been completed. 

FAR 15. 404( e) describes the what and how the factors and subfactors shall be stated in 
the solicitation. Paragraph 15.404(f) restates paragraph (e) and should be deleted. 

13. FAR 15.405(~)(2)(ii) the last sentence assumes the contracting officer as the source 
selection authority, needs to be revised to read source selection authority vice contracting 
officer. 

FAR 15.405(a)(2) (iv) describes the evaluation approach for neutral past performance. 
To preclude awarding a contract to a neutrally rated contractor one day that goes out of 
business shortly thereafter, it is recommended the neutral past performance rating be 
deleted for Part 12 commercial items acquisitions or as a minimum, the past performance 
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be expanded to look at the major individuals composing the commercial contractor's 
operation. 

FAR 15.405(4) states that cost information may be provided to members ofthe technical 
evaluation team. In order to preclude the opportunity for the technical team to be unduly 
influenced by the cost side, it is recommended the statement be revised to include "at the 
discretion of the source selection authority". 

14. FAR 15.406(b) this section is ambiguous and has the potential to create the basis for 
many protests. Paragraph (2) states that these communications "shall not be used to cure 
pro_posal deficiencies or material omissions, materially alter the technical or cost elements 
of the proposal and/or otherwise revise the proposal.", while paragraph (3) allows f~r · 
addressing ambiguities for placement consideration in the competitive range. This is 
clearly a contradiction. Are the communications in writing or oral; clarification of 
communications needs to be defined. 

FAR 15 .406( d) makes the assumption is paragraph ( 1) and (3) that the contracting officer 
is the source selection authority. The contracting officer should be changed to read 
source selection authority. 

15. FAR 15.408 the last sentence states that specific tradeoff need not be quantified in 
terms the decisions that lead to the tradeoff, however this seems to conflict with an 
earlier statement in the same paragraph that states the SSA decisions shall be documented 
with benefits including those associated with cost. 

16. FAR 15.503-3(3) states the contracting officer is responsible for ensuring the 
information used to support price negotiations sufficiently current. This needs to be 
clarified as to what is considered sufficiently current. 

FAR 15.503-3(c)(1) should be amended to include a statement "information on prices at 
which the same or similar items have previously been sold that is adequate for evaluating 
the reasonableness of the price for the acquisition". This will allow the contracting 
officer the flexibility to obtain the data they need for evaluation of a sole source 
commercial item acquisition that uses "catalog prices" versus the same items that were 
previously bought using cost or pricing data. 

17. FAR 15.503-4© states that if the cost or pricing data are requested and submitted but 
an exception is later found to apply, the data shall not be considered cost or pricing 
data. This information needs to further be documented in the contract file by the 
contracting officer. 

18. FAR 15;504© (2) should amend the statement "the Government" to say "the 
Contracting Officer" for clarification as to who is responsible 

ENCLOSURE (1) 
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FAR I 5 .504(d) states cost realism analysis is the process of "independently" reviewing, 
this is much to confusing as to what independently refers too. If it is the offerors 
proposals that are to be independently reviewed it should be so stated. The paragraph 
goes on to state "with the unique methods" is overkill. If the proposal is evaluated 
separately, no further definition is required as to the methods proposed. 

19. FAR15.504-2©(i) the statement that the auditor may discuss statements of facts 
with the contractor should be clarified to include "after obtaining concurrence with the 
contracting officer". This allows the contracting officer to have the same facts as the 
contractor. A pure definition of facts versus conclusions or recommendations is not 
obvious, a fact could be either. 

FAR 15.504-2©(ii) the statement "if necessary" should be clarified to include as 
requested by the contracting officer. 

20. FAR 15.507-2 delete the whole section on Make-or-Buy programs. The whole 
purpose of the FAR 15 rewrite is to modify concepts and processes in the current 
FAR 15 and introduce new policies. The new policy incorporates changes in pricing 
and unsolicited proposal policy. Make-or-Buy is an administratively complex process 
that is not primary in the evaluation of a best value. The competitive arena, best value 
and striving for less arduous and value added evaluating tools precludes the use of 
Make-or-Buy. 

21. FAR 15.507-4(a)(l) the statement "these reviews are accomplished by a 
multifunctional team of Government contracting .... " Should be amended to include 
the contractor. The government defense contractors are now considered to be a vital 
part of the team and should be represented as an equal player in Should-cost reviews. 

22. FAR15.606(d)(3) states the debriefing information shall include the "overall ranking 
of all offerors ... ". This whole paragraph should be deleted. R~ing of the offerors and 
providing at a minimum the information in debriefing serves no useful purpose. The 
offerors deserve to know how they did and how it compares with the winner, but to 
provide insight into how the rest of the competitors scored adds no value and would 
create unneeded controversy and open the government up to protest. 

ENCLOSURE (1) 
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July 11, 1997 

MEMORANDUM FOR: 'l'he Federal Acquisition Regulation (FAR) council 

F~OM: Front-Line Procurement Professional's·Forum 

Subject: Forum Conunents Concerning FAR Part 15 Rewrite, :E~ Case 
95-029 

The Front-Line Procurement Professional's Forum is a group of 36 
contract specialists, contract nogotiators ~nd contracting 
officers t·rom multiple Government agencies. 'l'he F'orum is a 
diverse group of contracting profcssjonals involved.in 
procurements ranging from common cownercial products to complex 
services and weapon systems. 'l'he Forum meets periodically with 
the Administrator, Office of ~ederal Procurement Policy and Under 
Secretary of Defense for Acquisition Reform. The Forum has 
previously reviewed and provided written comments to the FAR 
Council on FAR Case 95-029. The Forum has recently reviewed the 
follow-up document, ''ltAR Part 15 Rewrite: Contracting by 
Negotiation; Competitj.ve ~ange Determinations" proposed rule, 
published in the Federal Register at 62 FR ?.66~0, dated May l4, 
1997. 

The Forum believes the May 14, 1997 rewrite rasolves our 
previously provided cownents. The Forum does not have any 
additional comments or suggestions to forward to the FAR C9uncil. 

SUDMITTED BY: 

The Members of Tho ~"'ront-r~ine Pracur~ment l,rofessional' s Forum 

JUL I 5 1997 
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Priority: Normal 
TO: shari kiser at GSA-V 
Subject: FAR PART 15 Rewrite - Group A 
Shari, 

Sorry these comments are submitted a little ·late to you but I used the 
address in the federal register and sent my comments to GSA yesterday. 
This morning however, I had.a reject message that my e-mail did not go 
through. I had also called one of the phone numbers in the Register and 
asked for help. The number I was given still didn't work. So this 
morning I decided to go into the ARNET and saw your name for submitting 
comments. I hope my comments will still be considered. They are 
included in this attached document. · 

Thankyou, 

Linda G. Magazu 
Procurement Analyst 
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DEFENSE PERSONNEL SUPPORT CENTER 
2800 SOUTH 20TH ST. 

PHILADELPHIA PA 19145-5099 

DPSC-PM Comments on the FAR Part 15 Rewrite 
Contracting by Negotiation --Group A-

-~· 

2.101 Definitions- Page 7. Recommend the definition of best value be revised. 

Suggestion: "Best value means the outcome of an acquisition process that, in the 
Government's most informed business judgment, is. expected to provide the 
greatest overall benefit in response to the requirement." 

Rationale: In accordance with the definition of acquisition in FAR Part 2, among other 
things it also includes contractor performance and contract administration. Relying on 
this definition, we cannot determine the actual "outcome of an acquisition" as it is used 
in this proposed definition. We do consider contractor performance information on 
previous contracts during the source selection process, however in making a best value 
determination, one can only use this information to assess the expected outcome of an 
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection 
Processes and Techniques as "used to design competitive acquisition strategies", one 
can only anticipate the outcome of an acquisition when selecting one of the 
processes/techniques described therein. 2) Due to the significant dollars and resources 
invested in th.is process, I prefer a more professional approach of using our most 
informed business judgment in selecting a prospective contractor. "In the 
Government's estimation" sounds too much like a guess and we receive enough 
criticism from the American taxpayers without adding fuel to the fire. 

15.0 Scope - Page 11 

--15.001 Definitions. Recommend the term "discussions" not be used in the definition 
of communications. 

·Rationale: There is already enough confusion over communications vs. discussions. 
For streamlining purposes we do need to make a distinction between the two, which I 
believe is the intent of the proposed final rewrite. Using both terms under one definition 
will only add to the confusion over this issue. Please consider the following instead: 

Suggestion: Communications are the act or process of interchanging thoughts, 
opinions, or information between the Government and an offeror after the receipt of 
proposals. Communications may take place prior to or after establishment of the 
competitive range and is achieved by explanation or substitution of something not 
known or clearly understood by the Government. It does not allow an offeror the 
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opportunity to revise its proposal, except for the correction of apparent clerical 
mistakes. 

15.1 Source Selection Processes and Techniques - Page 12 

15.101 Best Value continuum. Recommend the term "continuum" be changed to 
"approaches" since it makes more sense when you related it to the follow-on 
paragraphs. Also, the last sentence does not seem to flow properly, suggest it be 
revised as follows: · 

Suggestion: "The less definitive the requirement, the more development work 
required, or the greater the performance risk, the more technical or past performance 
considerations may play a dominant role in source selection." 

15.102 Multi-step source selection technique - Page 13 

Replace the term technique with process. The coverage here describes a process (e.g., 
step 1, subsequent step, next step) not a technique. 

Comment: I am not sure what or who prompted this coverage, but I do not see any 
added value in this process at all. Perhaps the writer(s) can further clarify the existing · 
language after considering the following: 

-In the first step [para. (b)] it states that full proposals are not required but goes on to 
address minimal submissions consisting of 1) statements of qualifications, 2) proposed 
technical concepts, 3) past perform~nce information, and 4) pricing information. 
Excuse me(. but isn't this a full proposal? Paragraph (c) seems to confirm my 
interpretation that full proposals are required in the first step, by limiting agencies to 
only seek additional information in any subsequent step sufficient to permit an award 
without further discussion or another competitive range determination. When may I 
conduct meanin.gful discussions? In the first step? 

Suggestion: Eliminate this coverage altogether or use the language in the first rewrite 
instead. If this coverage cannot be eliminated or substituted, here are some additional 
suggestions: 

1) lncl~de a statement in paragraph (a) that states that this process is more conducive 
to acquisitions with complex or less definitive technical requirements . 

2) The language in paragraph (b) needs to be clarified or rewritten to eliminate any 
inference that full proposals are not required in the first step. Perhaps the statements 
of qualifications and past performance information could be the minimum information 
initially submitted. Then the proposed technical concepts and pricing information could 
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be submitted in the second step which would form the basis for the initial competitive 
range determination and communications/discussions. · 

3) The third sentence of paragraph (b) beginning with ''The solicitation also ...... " is a 
lead in sentence to subsequent steps and therefore belongs at the end of paragraph 
(b). 

. ._, . 

4) Either delete the last sentence in paragraph (c), since it adds no value and is the 
outcome of any acquisition process or add the same· sentence to each of the two other 
processes/techniques. 

15.103 Oral presentation [technique] - Page 13 

Suggestion: Since Subpart 15.1 is titled processes and techniques and for 
consistency purposes, drop the "s" off of presentation and add the term "technique" to 
the title. 

Comment: In the first paragraph it states that oral presentations may occur at any 
time in the acquisition process. I disagree with the way this is stated since anytime in 
the acquisition process may include before the closing date. Is this really possible? 

In the third line of paragraph (a) after the word representations, suggest you 
incorporate [past performance information,]. In paragraph (b) change (past 
performance) as it appears in the second line to [past experience). 

Rationale: An offeror does not need to address in the oral presentation contract 
numbers, phone numbers, po.ints of contact, and dollar values but does need to 
address experience as it relates to the type of work he has performed in the past. 

Comment: In paragraph (c)(1) it states that the solicitation may describe-the 
associated evaluation factors that will be used, yet the FAR is very clear in stating that 
"all factors and significant subfactors that will affect contract award and their relative 
importance shall be stated clearly in the solicitation" (FAR rewrite 15.404(e}). Suggest 
you· make a distinction for paragraph (1 }. 

Comment: Delete paragraph (6) in its entirety as it adds no value. It is impossible to 
determine the scope and content of communications in advance of receiving offers!! 
The solicitation must state whether or not discussions will be held and there is a clause · 
to cover this. Discussions should not be held during oral presentations since they are 
considered negotiations and only held after competitive range determination. A 
competitive range determination is not made during oral presentations, but after all 
presentations have been conducted. 



. . .. 

15.202 Advisory multi-step source selection- Page 16 

Suggestion: In paragraph (a), line 7, add a period after evaluation and delete "and 
should invite responses." This is redundant since it already appears in the third line. 

15.404 Evaluation factors and subfactors - Page 30 

Suggestion: In paragraph (c), first line, change the word technique to process, to 
comply with a previously recommended change. 

Thankyou for the opportunity to comment! 



IN REPLY 
REFER TO 

0--t29-

MMP 

Ms. Victoria Moss 

DEFENSE LOGISTICS AGENCY 
HEADQUARTERS 

8725 JOHN J. KINGMAN ROAD, SUITE 2533 
FT. BELVOIR, VIRGINIA 22060-6221 

.jijl 11 ·f997 

General Services Administration 
FAR Secretariat (MVR) 
1800 F Street, NW 
Room 4035 
W ashfngton, DC 20405 

Dear Ms. Moss: 

The Defense Logistics Agency offers the following comments with regard to the Proposed Rule 
(Federal Acquisition Regulation (FAR) coverage, FAR Case 97-004) published in 62 Federal 
Register 90, pages 25785-25795, May 9, 1997. 

FAR 15.1 003(a)(2) -This coverage states that notification is to be accomplished prior to award. 
This will add to administrative lead time (ALT), and may place an additional burden on the 
procurement process. We recommend that notification be completed at time of award. 

FAR 19.20 I (b) - This subsection provides that the Department of Commerce wi II recommend, 
and the Office of Federal Procurement Policy will publish on an annual basis, by two-digit Standard 
Industrial Classification Code (SIC) Major Group, the appropriate price evaluation adjustment factor 
percentage for SDB concerns. ·DLA considers use of two-digit-level Major Groups too broad: their 
use could result in an inaccurate representation of SOB participation in a particular industry. That is, 
combining unrelated industry categories within the same two-digit SIC to establish the evaluation 
adjustment f~ctor may distort the SOB award statistics and result in disproportionate percentages 
being applied to specific commodity areas. Although the "Response to Comments to Department of 
Justice Proposed Reforms to Affirmative Action in Federal Procurement," also published in the 
~1ay 9, 1997 Federal Register, indicates at page 25650 that implementation of benchmarks at the 
four-digit SIC level is too burdensome (presumably for the Government, rather than for the private 
sector), this does not appear to be a sufficient reason to be satisfied with results that may lead to 
erroneous conclusions. We offer two DLA examples where use of the Major Group codes could 
yield (or has already yielded) unsatisfactory results. In the first, the Defense Fuel Supply Center's 
acquisitions are concentrated in the petroleum commodity area, with substantial awards made to 
small and small disadvantaged concerns. In Major Group 51, "Petroleum Product Wholesalers" are. 
lumped together with totally unrelated commodity areas, such as tobacco products and other items 
that the Government does not purchase in significant quantities. The lack of substantial SOB 
participation in these other commodity areas may dilute the statistics of SDB participation in the fuel 
industry and result in a higher regional evaluation adjustment factor .. (This type of disproportionate 
impact seems inconsistent with the "narrow tailoring" guidelines of the Adarand decision.) The 
second example is the Defense Industrial Supply Center's (DISc;'s) experience with SBA's waiver 
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of the non manufacturer rule for "high-nickel alloy" in federal supply group 95, which was 
established without DISC input. "High nickel alloy" is not a commo11 term in the steel industry, 
and is highly ambiguous as a product description: DISC had great difficulty in determining the 
products, specifications, and acquisitions to which the waiver actually applied. 

In order to improve the accuracy of the SDB adjustment factor and satisfy the "narrow 
tailoring" requirement of Adarand, we recommend that the DoC/OFPP industry analysis be 
performed at the four-digit SIC level. According to the "Response to Comments" cited above, DoC 
analysis indicated that 40 four-digit SICs accounted for approximately 80% of dollars awarded under 
prime .contracts above $25,000 in FY 1995. Thus, use of four-digit designators, at least for these 40 
SICs, would not be unreasonably burdensome, and would have a better chance of satisfying the 
requirements of Adarand. Rather than considering use of the four-digit codes at some future date, 
therefore, recommend that these be used in the immediate implementation of these procedures. 

In addition, we recommend that the evaluation process performed by the Department of 
Commerce be modified to provide for Agency-level participation in the final recommendations 
made to OFPP. This will give Agencies the opportunity to raise industry-unique considerations, 
while providing OFPP and the DoC additional insight into whether use of the SDB mechanism 
described in Part 19 .II would cause an industry to be disproportionately impacted by efforts to 
achieve affirmative action goals. 

Apart from the selection process for applicable commodities, there is another point regarding 
this paragraph. The OFPP' s publication is to provide for inclusion of pertinent mechanisms in 
solicitations is~ued by a particular date. In order to be efficient, though, this notice must be 
disseminated to reach contracting officers well before the effective dates specified for each 
mechanism. It may be presumed (but ought to be stated explicitly) that a mechanism properly 
included in a solicitation will remain in effect throughout the entire process, even though the 
published effective date might expire before a solicitation is brought to award. 

FAR 19.20 I (f)( I)- The coverage allows anyone to complain to designated agency personnel 
that the new SDB mechanisms are causing a disproportionate impact on a particular industry. While 
technically/administratively possible, this procedure creates a potential administrative burden for the 
agency, but no rationale is provided for eliminating the usual determination that the complainant 
have "standing" to raise the objection. 

FAR 19 .304(b )( 1) - The last sentence states that the contracting officer "may assess the validity 
of the [non-presumed offeror's] representation of social and economic disadvantage by accessing the 
SBA's on-line central registry .... " Since assessments typically encompass analysis, evaluation, and 
estimation, recommend that the wording be changed to "may verify the validity .... " This same 
recommendation applies to paragraph (a)(1) of clause 52.219-25. 

FAR 19.305(g)- We are very concerned about SBA's ability to process determinations ofthe 
disadvantaged status of challenged offerors in a timely manner. If the SBA cannot provide an 
answer within 15 days, the contracting officer is obliged to presume that the challenged offeror is 
disadvantaged. Request that the SBA be required to respond within the timeframe specified. 
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FAR Subpart 19.11 -This coverage will have to be read in conjunction with proposed coverage 
for Empowerment Contracting (FAR Case 97-603, published in 62 Federal Register 75, pages 
19200-205, April18, 1997, especially proposed FAR 26.406-1(b)), as well as with existing source 
selection evaluation factors. Since these factors are additive, there is the potential for exceptionally 
high preference percentages. Recommend that a cumulative preference cap or maximum be 
established. Alternatively, since some of the preferences are established at the Agency level, 
recommend that Agencies be permitted independently to establish their own cu·mulative maximum 
percentages for the various preference programs. 

FAR 19.1103(c)- Many contracting personnel associate the FMP with 8(a) buying under 
Subpart 19.8. For these buys, the FMP is typically determined prior to and independent of any 
current proposals. This proposed coverage may lead personnel to conclude that, under Subpart 
19.11, the FMP needs to be determined prior to receipt of competitive proposals. FAR 19.202-6 
(which should be revised to accommodate the new coverage) instructs agencies to determine the 
FMP in two different ways for two different categories of acquisitions, neither of which is price 
evaluation adjustments for SOB concerns. Recommend that proposed 19.1103(c) be revised to 
specify that, on non-set-aside competitive acquisitions involving price evaluation adjustments for 
SDB concerns, contracting officers shall determine the FMP in accordance with FAR 15.805-2 
(especially 1 5.805-2(a)). This would make it clearer that, in competitive acquisitions, prices offered 
on the instant acquisition should be considered in the determination of the FMP. 

FAR 19.1104 -The last sentence indicates that clause 52.219-23, Notice of Price Evaluation 
Adjustment for Small Disadvantaged Business Concerns, does not apply to the Department of 
Defense, NASA, or the Coast Guard. However, DoD was not exempt from the overall coverage, 
even though much of it is "rolled up" from OF ARS. In fact, DoD is listed as one of the Agencies to 
which it applies in the introductory (identification) information and the proposed rule's Summary. 
Under the circumstances, recommend that one of these three actions be taken: specifically exempt 
DoD from certain portions of the coverage; cite to the applicable OF ARS coverage and clause via 
cross-reference to 219.7003 and 252.219-7006, respectively; or delete this sentence from proposed 
19.1104. (Note: clause 52.219-23 is also cited in proposed 19.1202-4(a), which provides general 
procedures for use of the evaluation factor in the context of the SOB participation program. 
However, if the clause does not apply to DoD under Subpart 19.11, neither should it apply to DoD 
under 19 .12. Furthermore, if the decision is made to use the DF ARS coverage, a question arises as 
to whether it will pertain to all products and industries, as it does now, or only to those SICs 
authorized by OFPP under the FAR guidance.) 

. FAR 19.1202-2(b)(2)- [editorial note]- The reference should be to FAR Subpart 19.8, rather 
than to 19.7. 

FAR 52.219-24- There is no exclusion of DoD from operation of this provision, which refers to 
clause FAR 52.219-23. Depending on the resolution of the apparent inconsistency at 19.1104, 
perhaps this provision ought to state in paragraph (a): " ... Credit under that evaluation factor or 
subfactor is not available to an SOB concern that qualifies for a price evaluation adjustment under 
the clause at FAR 52.219-23 ... or at DFARS 252.219-7006 .... " 
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We appreciate the opportunity to comment on the Proposed Rule. Sho.uld you have any 
questions about the foregoing, please contact Ms. Mary Massaro, MMPPP, who can be reached at 
(703) 767-1366, or via Internet message addressed to mary _massaro@hq.dla.mil. 

Sincerely, 

/!£~~: 
Ca~~us~ 
Deputy Executive DirectOW' 
(Procurement) 
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We appreciate the opportunity to comment on the subject proposed rule. We strongly 
support the aims of the Part 15 rewrite; however, we have some comments which are as 
follows: 

Group A: 

1. 15.603(b)(1)(iv): 

The last sentence is related to the parenthetical in the previous sentence. Grammatically, it 
should be part of the parenthetical. · This can be corrected by removing the parenthesis 
after "notice" and adding one after "request." A better solution would be to remove the 
parentheses and have that language as a separate sentence. 

~. 

Group B: 

1. 15.501 Definitions: 

The last sentence of the Cost or pricing data definition, dealing with parametrics, should 
be revised to replace the phrase "appropriate validated calibrated parametric models" with 
"appropriately calibrated and validated parametric models." The order of validated and 
calibrated should be changed to reflect the order in which those processes are performed. 
Also, the word "appropriately" refers to the calibrated and validated processes, while 
"appropriate" refers to the models. 

Also, there is no reason to retain the awkward term "Information other than cost or 
pricing data." This term was only created to deal with a statutory problem in F ASA that 
. was removed by F ARA. The term is confusing at best. It has a plain and obvious 
meaning that is much broader than the limitations specified in the definition. For instance, 

,.TLn_ 1 s 1997 



where FAR Part 27 discusses rights in data; it clearly excludes cost or pricing data, but it 
·is difficult to form phraseology to say that "data" also excludes information other than 
cost or pricing data. To the non-expert reader, "information other than cost or pricing 
data" would appear to be all data, including technical data, that is not cost or pricing data. 
It makes no sense to inflict this misunderstanding on the public when it is no longer 
required. It would be a substantial improvement to use the term· "uncertified cost or 
pricing data." · 

2. 15.503-1(c)(1)(ii)(B): 

The sentence syntax is incorrect. It reads "The determination ... and is approved ... " . The 
word "and" does not belong in front of"is approved" in ihe sentence. The sentence . 
would read better if reworded, e.g., "A determination is made (with approval at a level 
above the contracting officer) that the proposed price is based on adequate price 
competition and is reasonable." 

3. 15.504-1(a)(3): 

The last sentence states "When appropriate, price analysis shall also be used to verify the 
overall price as fair and reasonable." The phrase "when appropriate" is unclear since the 
general rule has been that a price analysis should be performed to ensure the overall price 
is reasonable when cost or pricing data are required. The implication by the change is that 
a price analysis is not always appropriate in that situation. The question is then when 
would it be? We believe the proposed wording is unclear and will result in a price analysis 
rarely being performed. Recommend the current language in 15.805-1 be retained, unless 
clarification is provided as to when a price analysis should be performed when cost or 
pricing data are involved. 

4. 15 •. 504-1(c)(2)(i)(C): 

As stated in comment I. above, '~validated/calibrated" should be changed to "calibrated 
and validated" to reflect the order in which those separate processes are performed. 

s. 15.504-1(d)(1): 

The wording should be revised to be closer to that used in the definition of cost realism, 
appearing in 15.501, in order to prevent misinterpretation. We recommend the end ofthe 
subparagraph be modified to read " ... and are consistent with the various elements of the 
·offeror's technical proposal, particularly where unique methods of performance and 
materials are described in the proposal." 

6. 15.504-1(f)(2): 

This. mandates certain make-or-buy information in all acquisitions other than for 
commercial items, or where adequate price competition exists. The last sentence of the 
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paragraph suggests that some other exceptions were contemplated, but none are included. 
The current FAR 15.812-2llists a number of exceptions, none ofwhich are carried into 
the rewrite. Contracts for services in which there are incidental supplies, e.g. cleaning 
materials in a janitorial contract, should be exempt. Other contracts should be exempt if 
the cost of supplies is anticipated to be too low to make a breakout feasible. We should 
not be mandating the collection of data we are unlikely to use. As apparently 
contemplated in the last sentence, the CO should have an option to request the data for 
exempted acquisitions. 

7. 15.504-1(g): 

This paragraph does not clearly state that "unbalanced" refers to prices being adjusted by 
raising some and lowering others. Under the proposed language, if a piice for a single line 
item is understated, the entire price would be considered unbalanced. Such a situation 
might be a buy-in, but it is not unbalanced until another line item's price is raised to 
compensate for the loss. The second sentence of the paragraph should be modified by 
adding "and another line item has a price that offsets the over or understated amount." 
Also, the paragraph implies that separately priced line items are bad and should be 
·avoided, because they have a great risk of being unbalanced. The third sentence in (g)( I) 
should be reworded to read "There is more potential for unbalanced pricing when ... ". 

8. 15.504-2( d): 

The first sentence has deleted the reference to denial of access to records as a reason for 
notification to the contractor, although the second sentence refers to denied records as 
one of the things to be documented in writing to the contracting officer. That second 
sentence also clearly distinguishes between data and records, so that one could not 
interpret records to be encompassed by the term data. Access to records supporting the 
basis for the offeror's proposal may be critical in evaluating the proposal. We recommend 
that denial of access to records be retained in the first sentence. 

9. 15.504-3(c)(5): 

The words "to the Government" at the end of the sentence appear out of place and result 
in the sentence being awkward and unclear. We recommend that the sentence be revised 
to insert "to the Government" between "submit" and "cost." 

10. 15.507-l(a): 

Delete the word "certified" in the first sentence as it is redundant. 

11. 15.508(f): 

The last sentence, which prescribes Alternate I of the clause, appears to be part of 
subparagraph (6). We recommend either renumbering the paragraph so that this sentence 

' -'. 
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is (f)(2) and the rest is (f)(l), or deleting the sentence and revising the beginning ofthe 
paragraph to read: "The contracting officer shall insert the clause at 52.215-26, Integrity 

·of Unit Prices, in solicitations and contracts, and shall insert the clause with its Alternate I 
when contracting without full and open competition or when prescribed by agency 
regulation. The clause is not required for --." 

12. Table 15-2: 

The Table is titled "Instructions for Submitting Cost or Pricing Data;" however, these are 
instructions for submitting a cost/price proposal. The information described in the 
instructions is not necessarily all that would have to be submitted and certified, and 
includes some items in the General Instructions, such as type of action in I.e and 
judgmental factors in 3 .a, that are not cost or pricing data. Therefore, the title is 
misleading and should be changed to "Instructions for Submitting Cost/Price Proposals 
When Cost or Pricing Data Are Required." If a shorter title is desired, it could be revised 
to "Instructions for Submitting Cost/Price Proposals." 

13. Table 15-2, Cost Elements, A(2): 

The first sentence of the paragraph requires that subcontractor cost or pricing data be 
obtained unless an exemption applies. The third and fourth sentences indicate that 
subcontractor cost or pricing data is only required to be submitted to the CO for 
subcontracts over $1OM, but the last sentence of the same paragraph requires submittal to 
the CO of all cost or pricing data obtained from subcontractors. Thus, the last sentence 
has the effect of overriding the third sentence. We recommend the removal of this 
inconsistency by deleting the last sentence. 

14. Table 15-2, Cost Elements, B: 

In the parenthetical, the current FAR example "e.g., monthly, quarterly, etc." was 
changed to "e.g., monthly." Some people may misinterpret the change to mean that data 
should normally be obtained for monthly periods. It is rare that we would find a 
breakdown useful in less than an annual period, and almost inconceivable that we would 
want a monthly breakdown, because the labor rates and applicable overhead rates do not 
change that frequently. The current FAR example should be reinstated to allow the 
contracting officer to determine the appropriate period. 

15. 52.215-22(c)(2)(i)(B): 

This subparagraph has been revised from the current FAR by the addition of the phrase 
"or an earlier date agreed upon by the parties." This phrase is not appropriate in this 
paragraph, because there is no reference in the paragraph to the date of certification 
(which this phrase is normally· associated with). Without such a reference, it implies that 
the contracting officer can agree to a new date for the purposes of defective pricing 
(although it is hard to conceive of the contractor wanting to use any date earlier than the 

. -
-·· _.., ... 



date of price agreement). If the intent is to change the subparagraph to refer to the date of 
certification as well as the date of price agreement, it would have to read something like: 
"(B) The Contractor proves.that the cost or pricing data were available before the date of 
agreement on the price (or before the date of certification of the cost or pricing data, if an 
earlier date is agreed upon by the parties) of the contract (or modification), and that the 
data were not submitted before such date." 

However, this raises an issue with the next paragraph, (c)(2)(ii)(A), which states that an 
offset is not allowed if the data was known to be understated on the date the data was 
certified. Since data available to the contractor is presumed to be known by the 
contractor, the only data for which the contractor can get an offset is data that became 
available after the certification and before the date of agreement on price. Therefore, it 
serves no purpose to refer to the date of certification in subparagraph (c)(2)(i)(B), and the 
phrase "or an earlier date agreed upon by the parties" should be deleted. 

16. 52.215-22(c)(2)(ii)(B): 

This subparagraph has been revised by addition of the phrase "or an earlier date agreed 
upon by the parties." This phrase is not appropriate and should be deleted (see comment 
for subparagraph (c)(2)(i)(B)). As a side issue, the contractor would probably want to 
have the earliest possible date in this subparagraph, and the latest possible date in 
subparagraph (c)(2)(i)(B), while the Government would prefer the reverse. In the interest 
of fairness and administrative simplicity, the date (or language referring to it) should be the 
same in both places. 

17. 52.21~-23: Subparagraphs (d)(2)(i)(B) and (d)(2)(ii)(B): 

See the comments above for 52.215-22 subparagraphs (c)(2)(i)(B) and (c)(2)(ii)(B). 

18. 52.215-27: 

The last sentence cites FAR 15.508(c). The current FAR version cites FAR 15.804(e), 
which appears at 15. 508(g) in the proposed rule. The cite should be changed to 
15.508(g). 

19. ·52.215-39: 

The next-to-last sentence cites FAR 15.508(c). The current FAR version cites FAR 
15.804(£), which appears at 15.5080) in the proposed rule. The cite should be changed to 
15.5080). 

Also, a new sentence has been added at the end of the clause, indicating that prior-year 
cost adjustments will be determined and applied in accordance with FAR 31.205-6(o). 
There is nothing at that cite discussing prior-year adjustments. Therefore, it is unclear 

... 
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what the sentence refers to. The clause should be revised to provide such a clarification or 
this sentence should be deleted. 

20. 52.215-41(a)(l)(i): 

This subparagraph has a title, but none of the other subparagraphs in (a) have titles. 
Either the title should be deleted, or a title added for (a)(l)(ii), such as "Information on 
commercial items." 

Deidre A. Lee 
Associate Administrator 

for Procurement 
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DEPARTMENT OF THE NAVY 

OFFICE OF NAVAL RESEARCH 
BDO NORTH QUINCY STREET 
ARLINGTON, VA 22217·5680 

General Services Administration 
FAR Secretariat {VRS) 
1800 F St., NW, Room 4035 
Washington, DC 20405 

Subject: FAR Case Number 95-029: FAR 15 Proposed Final Rule 

Dear Sir: 

IN REPL.Y R~FER TO 

4200 
Ser 02/9720 
14 July 1997 

The Office of Naval Research (ONR), Acquisition Department (ONR 02) wishes to 
submit comments on the subject FAR case, a proposed final rule on Federal 
Acquisition Regulation Part 15 - Contracting by Negotiation.· 

The proposed re.write of Part 15 should recognize that cost analysis· may be the most 
appropriate type of analysis for some proposals below the $500,000 threshold for 
obtaining cost or pricing data. 

The definition of .. information other than cost or pricing data• at 15.801 (which is 
retained at 15.501 of the proposed rewrite) includes .,cost information." The definition 
of "cost analysis'' also at 15.801 (and retained in slightly modified form at 15.504-1(c) 
of the proposed rewrite) includes review and evaluation of the separate cost elements 
of an offeror's or contractor's information other than cost or pricing data. It is clear 
from these two definitions that cost analysis may be performed when cost or pricing 
data are not obtained. · · 

15.805-1 {b), however, links the type of analysis to whether or not cost or pricing data 
are required: when cost or pricing data are required, the contracting officer must 
perform a cost analysis and should perform a price anarysis; when cost or pricing 
data are not required, the contracting officer must perform a price analysis. (These 
same prescriptions are retained at 15.504-1 (a)(2) and (3) of the proposed rewrite.) 

However, there are situations where, although cost or pricing data is not required, 
cost analysis is the most appropriate analytical technique. For example, an 
unsolicited research proposal for less that $500,000 is not a commercial item, is not 
subject to adequate price competition, and typically has a unique statement of work 
developed by the offeror. The price analysis techniques at 15.805-2 (retained in 
slightly modified form at 15.504-1(b)(2) of the proposed rewrite) are of limited 
usefulness in this example. The most useful proposal analysis would be a cost 
analysis of the proposed cost elements in conjunction with a technical analysis. 

JUL J S J997 
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Under the current Part 15 and the proposed rewrite, however, only a price analysis 
would be required in the above example. The proposed language at 15.504-1 (a)(2) 
should be revised to include • ... unless the proposal is below the threshold for 

- obtaining cost or pricing data and the contracting officer determines that cost analysis 
is in the best interests of the government." If more precise guidance is preferred, the 
following sentence could be added instead: .. A cost analysis may be used in lieu of, 
or in conjunction with, a price analysis for proposals for noncommercial items or 
services below the threshold for obtaining cost or pricing data if there is not adequate 
price competition and information other than cost or pricing data adequate for cost 
analysis is available." 

Thank you for the opportunity to comment. Should there be any questions or 
requirements for further information, please contact Philip Harless at (703) 696-2580, 
FAX (703) 696-4430 or e-mail http://harlesp@onr.navy.mil. 

Sincerely, 

Executive Director, 
Acquisition Management 



General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW Room 403 5 
Washington, DC 20405 

Dear FAR Secretariat: 

On behalf of the Small Business Administration (SBA}, I would like to take this 
opportunity to respond to proposed rule, FAR Case 95-029, Federal Acquisition Regulation: Part 
15 Rewrite: Contracting by Negotiation: Competitive Range Determinations, published for 
comment in the Federal Register on May 14, 1997. 

Part 2-DEFINITIONS OF WORDS AND TERMS 

The proposed definition of"best value" as pr.esented in the proposed rule needs to be enhanced. 
Best value contracting is a method used in Federal procurement to define the trade-offs utilized in 
the award decision process. These trade-offs permit the Government to develop a risk/benefit 
assessment which compares the offeror's proposed cost against the merits of the offeror's 
proposed resources to be utilized in achieving the required performance. 

Subpart 11.8-Testing 

11. 801 Preaward testing. This paragraph goes too far in the use of discretionary authority 
concerning where, when and how test results will be considered. Where a solicitation mandates 
preaward testing or product demonstration, it should be incumbent upon the Government to state 
the type of tests or demonstration to be utilized. This is essential to maintain a level playing field 
for all offerors. These tests can be developed from generally accepted industry standards, or the 
offeror's in-house written procedures, or conformance to the salient characteristics developed 
within an industry or by the Government. In addition, the proposed paragraph states that ... "The 
results of such tests may be used to rate the proposal ... " We feel. that this is too open-ended and 
the term "will be" needs to be substituted for "may be." 

Part 14-· SEALED BIDDING 

14.404-1 (e)( 1) pertains to the conversion of a sealed bid to a negotiated procurement. We feel 
that this requirement should remain as referenced in 15. I 03. The language proposed at 14.404-
1 (f) should be substituted in its place. In addition, add the words "a reasonable" after 
" ... conducted and has been given ·aft [a reasonable] opportunity to participate ... " to 14.404-
1(f)(l ). 

JUL I 6 1997 
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FAR Case 95-029 Page2 

15.001 Definitions .. The following revisions are suggested: 

Discussions-add [] " ... revise [or modify] its proposal" at the end of the sentence. 

Bargaining should be a separate definition and should begin: "Bargaining is a process 
which includes ..... " 

. Proposal modification. Add [] ... "is a change made [by the offeror] ... closing date and 
time , made in response to .... " 

Proposal revision. Add[] ... "is a change [made by the offeror] to a proposal made after 
the soli cation ... " 

15 .I 01 Best value continuum. The example used " ... in acquisitions where the requirement is 
clearly definable and the risk of unsuccessful contract performance is minimal, cost or price may 
play a dominant role in source selection" seems to define the use of sealed bidding under 
6.40I(a). It is suggested another example be used. 

15.102 Multi-step source selection technique. This appears to be an expeditious way of 
eliminating from consideration, those companies that don't measure up to the initial expectations 
of the buying activity. Why request pricing information, when pricing can be negotiated further in 
the procurement process (see 15. 406( d)(3) )? Why request past performance information at this 
juncture, if not to disqualify those with no relevant past performance history from further 
consideration?. Multiple competitive range determinations only serve as a means of allowing a 
down select and serve to limit competition. 

15 .I 03 Oral presentations. 

We continue to be concerned with the potential financial impact oral presentations pose to small 
businesses. Proposal preparation has always been an inherent part of doing business. However, 
we are concerned that the added burden presented by an oral presentation will be cost prohibitive 
for many small businesses. Since oral proposals will be used to supplement written proposals, an 
added expense will be incurred for transportation, accommodations and salaries for key 
employees paid for time on the road. In addition, an offeror could also have to incur these costs 
for key subcontractor's and consultants. Current workload could also be affected ifkey 
employees are required for an oral presentatipn. We would like to see the Office ofFederal 
Procurement Policy develop guidelines to be used by Federal Agencies contemplating oral 
presentations. We would also suggest that teleconferencing or video teleconferencing be 
explored an alternatives to on-site oral presentations. 
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15.201 Presolicitation exchanges with industry. 

We have reservations in regard to 15.201 ( 4 ). One-on-one meetings with contractors raises the 
specter of impropriety, no matter how innocent. We feel that the integrity of the procurement 
process can be better preserved by avoiding one-on-one meetings. 

15.202 Advisory multi-step source selection. 

See our comment for 15.102. A response to information presented by the Government in such a 
manner as to provide a general description of the scope or purpose of the acquisition will solicit a 
response in kind from a potential offeror. To take that information and make a decision on 
whether or not that offeror has the potential to become a viable competitor casts doubt on the 
purpose of the exercise. Pricing data can be negotiated later in the process. Past performance 
data could only be used at this point to advise an offeror that his perceived lack of relevant- past 
performance would prevent the award of a contract. Worse, would be to use that data to advise 
an offeror of not having the pot~ntial to be a viable source, and then in general terms explain how 
that decision was reached. We feel that this advisory method will be used primarily to dissuade 
and otherwise limit the potential universe of offerors to a manageable few. In our opinion, this 
does not promote full and open competition in the contracting arena. Rather, it makes the 
administrative burden placed on contracting officers more manageable at the expense of 
competition. 

15.206 Amending the solicitation. 

15 .206( e) add at the end of the sentence " ... unless the amendment will effect the standing of a 
previously eliminated offeror. Where an amendment will alter the standing of an offeror . 
previously eliminated from the competitive range, the contracting officer shall send a copy of the 
amendment tcfthat offeror and permit that offeror to submit another proposal." If this comment is 
accepted 15.407(a) will need to be revised. 

15 .206(g) contains two misreferenced paragraphs in the parenthetical at the end of the sentence. 
We are not sure what 15.208(b) should be and the reference to 15A07(d) should be 15.407t\>). 
interpreted to mean only two offerors. Is this the intent of establishing competitive range? Will a 
contracting officer be driven by the number of backlogged procurements awaiting action? Or will 
it be driven by the opportunity to develop new sources offering a competitive price? 

15.406 Communications with offerors. 

15.406(a) The relevancy of an offerors past performance information and communication relative 
to unknown adverse past performance is not minor in nature. Where communication results in the 
inclusion of an offeror in the competitive range due to information submitted in reference to 
adverse unknown past performance 
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15.406(c)(l)- This paragraph discusses establishing competitive range using those proposals that 
are "most highly rated" unless the range is further "reduced for purposes of efficiency". The 
crite~a used to establish "most highly rated" and "efficiency" need to be defined. 

15.406(c)(2)- The term "efficient competition" is used in this paragraph. What criteria defines 
"efficient competition"? 

Thank you for this opportunity to comment. 

e~~~ 
Judith A. Roussel 
Senior Procurement Executive 

:\users\oia\far\F AR. Part 1 ~ Rewrite. Pha.c;e I and IJ FAR. Case 95-029 



Date: 7/15/97 
Sender: mosesj@cc.tacom.army.mil 
To: farcase 95-029 
cc: lichoror@cc.tacom.army.mil, sivalelr@cc.tacom.army.mil 
Priority: Normal 
Subject: FAR Part 15 Rewrite 

the 

with 

TACOM, Warren, MI, Acquisition Center comments: 

Group A 

1. FAR 15.001, Definitions, Proposal modification. 

Problem: The term "proposal modification" can cause confusion because 

term "modifications" refers specifically to post-award actions in 
acquisition usage. 

Recommendation: Change the term "proposal modification" to "proposal 
amendment." 

2. FAR 15.102, Multi-step source selection technique. 

a. 15.102(b), second sentence. Recommend that the words "the" and 
"limited" be added as follows: "While the solicitation will not require 
the submission of full proposals in "the" first step ••• and past 
performance and "limited" pricing information. This makes this sentence 
more consistent with 15.202(a). 

b. 15.102(b), fifth sentence, "The solicitation must contain 
sufficient information ••• " This sentence could leave the government 
vulnerable to protests. Recommend that the word "must" be substituted 

"will." 

c. 15.102(c), third sentence, "The agency shall seek additional 
infprmation ..• " This sentence may be misconstrued to mean that only one 
competitive range determination may be made, which would be a direct 
contradiction to 15.102(a). Recommend changing the word "shall" to "may" 
in order to clarify the intent of this sentence. 

Group B: 

1. FAR 15.504-2(c) (2). 

Problem: PCOs or ACOs may interpret this to mean that an indirect 
costs audit can never be requested within 12 months from the 
previous indirect cost audit. A contractor's fiscal year or 
budget cycle could invalidate an indirect cost audit in less than 
12 months. 

Recommendation - Recommend a statement be added asking the PCO to 
verify with the auditor if indirect costs audit results are still 
valid before requesting such an audit. 

2. 15.504-2(c) (3). Recommendation: Add the following sentence after 
the first sentence. "Notwithstanding the above, the PCO may request 
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the audit be tailored to include only certain elements of cost." This 
will save time and resources and eliminate any possible unnecessary 
information. 

3. 15.504-3(c) (5), states "If there is more than one prospective 
subcontractor ••• the contractor need only submit ••• data for the 
prospective subcontractor most likely to receive award to the 
Government". What if the subcontractor most likely to recieve the 
award changes prior to award but after conclusion of negotiations? 

4. 15.504-4(c) (3), fourth sentence ("If the prospective contractor 
fails to identify or propose facilities •••• "). Recommend that the 
sentence be changed to "If the prospective contractor fails to propose 
facilities capital ••• " This would make it consistent with the 
language at 15.508(i). 

5. 15.506-3, Documenting the negotiation. 

Problem: 15.506-3(7) Audit reconciliation needs to be specifically 
addressed. 

RECOMMENDATION: Insert the phrase "and audit recommendation" after 
each "major cost element" in the first sentence of FAR 15.506-3(7). 

6. 15.506-3(b). The PCO must send a copy of the PNM to the cognizant 
audit office and to the cognizant ACO administering the contract. 
This is not just a post-award requirement. Recommend the following 
wording, "Whenever field pricing assistance has been obtained, the 
contracting officer shall forward a copy of the price negotiation 
memorandum to the cognizant audit office (lf an audit has been 
performed) and to the cognizant ACO." 

7. 15.507-3(d). Recommendation: In the event of an FPRA, the ACO 
should be required to furnish a copy of the price negotation 
memorandum (PNM) to the Contracting Officer along with the 
recommended rates. The PNM should reconcile to respective DCAA 
input. 

8. 15.507-l(b) " ..• ,the Government is entitled to a price 
adjustment, including profit or fee, of any significant amount by 
which the price was increased because of the defective data." 

Problem: This is not true. ·The Gov't is entitled to a price 
adjustment on ANY defective pricing overpayment, whether 
"significant" or not, for DOD contracts, lAW Section 952, TINA 
Amendments, 10 USC 2306(a) (e). This statute gives NO limitation on 
the Amount of a defective pricing overpayment. The law gives us no 
relief on this by specifying a threshold limitation. 

RECOMMENDATION: Remove the term "significant" from the sentence. 

9. FAR 15.507-1(b) (5) deals with offsets. However, any offset 
submitted by a contractor must be sent to DCAA for audit review 
before a CO can issue a finding on its validity. The DODIG issued 
guidance in their TINA Handbook, 1 Apr 93, requiring COs to request 
an audit on proposed offsets for validity and verification. 

RECOMMENDATION: Include guidance for COs to obtain audit review on 
offsets per DODIG guidance. 



10. 15.507-1(b) (7) (i). Problem: There are major concerns with this 
part. Nowhere in this section on interest is guidance given governing 
interest collection. This is a problem area that is short on 
regulation and big on visibility from OSD and the DODIG. Specific 
guidance received from OSD cites TINA (10 USC 2306(a) (e)) and FAR Part 
32. FAR Part 15 needs language addressing debt recoupment and 
interest procedures. We're not giving our PCOs the legal information 
they must adhere to. 

RECOMMENDATION: Incorporate OSD and FAR Part 32 guidance on debt 
recoupment and interest collection procedures into FAR 15.507. Include 
after the last sentence in the first paragraph of FAR 15.507-1(7) (i) 
the following: "The Truth in Negotiations Act (Title 10 United States 
Code 2306(a) (e) requires the contractor to pay interest (and a possible 
penalty) on any amount overpaid as a result of defective cost or 
pricing data. Contracting officers do not have the authority to waive 
or offset charges required by statute. Defective pricing interest (and 
penalties) are not negotiable and cannot be waived, offset against 
amounts owed the contractor, or included in "bottomline" settlements. 
Contracting officers may· not accept credits or adjustments on contracts 
not affected by defective pricing, instead of obtaining price 
reductions on t~e affected contract. Such action could result in 
illegal augmentation of appropriations." 

11. FAR 15-507. This section contains no guidance for demand letters. 
Guidance is contained in FAR Part 32, 32.606 and 32.614 and from OSD 
guidance. 

RECOMMENDATION: Include guidance on demand letters for defective 
pricing debt recoupment be given, either by reference to FAR part 32 
or specific instructions in this part. 

POC: Joan Moses/Rochelle Lichorobiec, AMSTA-AQ-E, (810) 574-8087 

US Army TACOM 
ATTN: AMSTA-AQ-E 
Warren, MI 48397-5000 



AMERICAN CONSULTING 

ENGINEERS COUNCIL 

July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F St., NW 
Room4035 
Washington, DC 20405 

Ref: FAR Case 95-029 - Group A 

To .whom it may concern: 

The American Consulting Engineers Council (ACEC) and the Hazardous Waste 
Action Coalition (HW AC) would like to provide these comments in response to the 
May 14, 1997 issuance of revised rulemaking on Part 1 of the proposed re-write of the 
Federal Acquisition Regulations (FAR) Part 15, Contracting by Negotiations. 

In general, ACEC and HW AC are very pleased about the substantial revisions that 
have been made to the proposal since its original issuance on September 12, 1996. In 
particular, the improvements made to the sections on best-value, past performance 
and limitations on the competitive range, clarify and provide needed criteria and 
guidance that will enhance the performance of these contracting tools. The FAR 
Council is to be commended for these efforts. 

Although both of our organizations endorse the proposal, we would like to point out a 
number of issues that we believe warrant some further revision. In particular we 
would point out the following sections: 

Subp~.rt 15.201: Information Exchanges: Although efforts have been made 
to promote information exchanges with industry, we believe that a stronger emphasis 
needs to be placed not just in pre-solicitation consultations, but in acquisition strategy 
planning. In this way, industry can assist the agency in developing the best project 
before it even reaches the RFP or RFQ stage. By allowing industry to assist in 
developing the scope of work, before the project is put out for proposal, the agency 
will be better aware of innovations in the industry and will be able to put out a more 
up to date and effective request. 

Subpart 15.203: Electronic Commerce: Although the federal government 
is continuing to increase its emphasis on utilizing electronic commerce, the lack of a 
common electronic procurement server and the ever increasing number of individual 
agency procurement sites makes it very difficult to find available solicitations. Firms 
do not have the resources to go into dozens of different servers on a daily basis to 
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track down opportUnities. The current CBD format is designed to allow contractors 
to look in one place, saving them a tremendous amount of time. Any electronic effort 
should mirror the current CBD format. 

Subpart 15.403: Source Selection Strategy: Source selection strategy should 
be p~blic information from the earliest possible moment, or it constitutes additional 
criteria .. In a number of cases, input to the agency's on selection strategy, has averted 
potential contractor liability and accountability problems. As in the previous 
comment, early communications with industry will allow the government to base 
their source selection strategy on information from the market that will likely help 
thein formulate a better informed source selection strategy. These discussions will 
enable the government to structure the RFP to maximize industry competition and in
tum, the government will receive a better value for their proposal. 

Subpart 15.404(d)(1): Cost Consideration: The proposal still calls price or 
cost to be evaluated in every source selection. Although some care is taken to 
mention non-cost based procurements, particularly those under the Brooks AlE Act, it 
is important that it be clarified that this clause is not meant to affect non-cost based 
procurements. A specific cross reference to FAR Part 36 for treatment of cost 
(through negotiation with top technically-ranked firm) in AlE Selection is necessary. 
It is also important that any weight that costs may account for in this context be 
clearly defined. 

Subpart 15.405(a): Negative Past Performance: Although efforts have been made 
to allow offerors to rebut negative past performance information, it is important that 
they be able to also rebut negative information provided by other offerors or other 
sources outside of past performance history. The government should cite specific 
sources of past performance information being considered, and provide offerors the 
opportunity to rebut negative information. 

Subpart 15.405 (a) (1): Price Comparisons: The section should be revised so 
that it does not limit comparison of prices as a price analysis technique to firm fixed 
price contracts with economic price adjustment. FAR 15.503-1 indicates that cost or 
pricing data are not required if there is adequate price competition and then 
paragraph( c)( 1) defines adequate price competition. Adequate price competition in 
this paragraph is not limited to certain contract types. Therefore, the second sentence 
under subpart 15.405(a)(l 0) should be deleted. 

Subpart 15.606(d) (1) & (3):Disclosure of rankings: Although we support 
offerors receiving proposal evaluations and a review of the relative strength and 
weakness, including their ranking in the solicitation, we continue to believe that it is 



inappropriate to disclose the ranking of other competitors, except to firms in the final 
cut. 

Subpart 15.606(b): Debriefings: We continue to believe that the method of 
debriefing should be left to the offeror. The offeror should have the ability to 
determine how thorough a debriefmg they would like to receive. In addition, many · 
agencies continue to consider debriefings optional. These should be considered 
mandatory. We also reiterate our support for pre-award debriefings based on SEB 
evaluations of the offerors. 

Finally, ACEC and HWAC continue to encourage the FAR Council to provide 
increased guidance to Contracting Officers on the utilization of these new 
procurement rules. The purpose of these rules is clearly designed to improve the 
value received by the government. Providing Contracting Officers with latitude and 
incentives for creativity is an admirable goal, but it must be within the requirements 
of the FAR. It is important that full disclosure of solicitation strategy and selection 
criteria not be diluted for the sake of contracting officer empowerment. We urge 
caution and clear and detailed guidance and training of contracting officials. 

Thank you for the opportunity to comment and we look forward to the release of the 
final rule. If you have any further questions, please do not hesitate to contact me at 
(202) 347-7474. . 

Sincerely, 

(t:. :m~ACEC 
President 
ACEC 

Pat O'Hara 
President 
HWAC 



AMERICAN CONSULTING 

ENGINEERS COUNCIL 

July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F St., NW 
Room 4035 
Washington, DC 20405 

Ref: FAR Case 95-029- Group B 

-ro whom it may concern: 

The American Consulting Engineers Council (ACEC) and the Hazardous Waste 
Action Coalition (HW AC) would like to provide these comments in response to the 
May 14, 1997 issuance ofrulemaking for FAR Part 15 Subpart 15.5- Contract 
Pricing, which was released as part of the revised rulemaking on FAR Part 15 -
Contracting by Negotiations. 

The following are our recommended changes: 

Subpart 15.501- Definitions (Parametric Estimates): There is some concern 
that Parametric estimates should not be considered cost or pricing data. By their 
nature, estimates developed under this technique will vary from actual results, artd 
may well lead to imperfect assumptions. 

Subpart 15.501 - Definitions (Published and Unpublished discounts): Although 
the government has published a disclosure obligation for published and unpublished 
discounts, the FAR Council has yet to provide a workable definition to satisfy this 
obligation. 

Subpart 15.502 -Pricing Policy (Fair and Reasonable): The DAR and CAA 
Council's should adopt a rule which makes it clear that the contracting officer should 
not seek or otherwise require commercial companies to offer or accept ,most favored 
pricing terms. The Government's pricing goal should be "fair and reasonable" as all 
other procurements are currently dealt with. 

Subpart 15.503.1- Prohibition on obtaining cost or pricing data (Adequate Price 
Competition): There is a concern that the proposed change alters an 
established and accepted meaning of adequate price competition. This change should 
be removed. 
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Subpart 15.503.3 - Requiring Information other than cost or pricing data 
(l)efinitions ): When using terms such as price reasonableness, cost realism, cost 
analysis, and price analysis, it is critical that the rewrite remain consistent. 
Inconsistencies can lead to conflicts over required data, access to records and audit 
rights. 

Subpart 15.503.3 ( c)(3)- Lowest Price: Consistent with procedure in Part 52, an 
offerors not compelled to disclose its lowest price, especially for customer classes and . 
circumstances unrelated to the Government's position as a purchaser. 

Subpart 15.503.5- Access to records: As in earlier comments by industry on 
debriefing rights, we do not support having the contracting officer determine the 
extent of access to records and audit rights. It is critical that this language be clarified 
to determine the division between information related to the pertinent contract and 
those related to the contractors offerings in the general marketplace. Contracting 
officers should have limited authority to review non-related information. 

Subpart 15.504-1(d)(2)- Cost Realism: The language confuses cost-realism with 
past performance evaluations which should require the submission of information 
other than cost or pricing data. In addition, the DAR Council and the CAA Council 
should not apply cost realism to firm fixed price contracts unless and until the CAS 
Board has exempted firm fixed price contracts that do not involve the submission of 
certified cost or pricing data. 

Overall, this is a far ranging and thorough proposal. However, in an effort of this size 
it is important to keep in mind that many inconsistencies may occur. Of particular 
mention are a number of inconsistencies with some of the definitions used and the 
need ~for further clarification. Finally, we would note that there also appear to be 
some conflicts with the Truth in Negotiations Act (TINA). 

We would ask the Council to note these general and specific suggestions and request 
that the appropriate changes be made before a final rule is issued. ACEC and HW AC 
would also like to support the comments being submitted by the Council on Defense 
and Space Industry Associations (CODSIA), which has conducted much of the 
analysis of Subpart 15.5. We have included CODSIA's detailed comments for your 
review along with this letter. 



Thank you for your attention to our comments. Please do not hesitate to contact Felix 
Martinez at ACEC and David Frazier at HWAC, at (202) 347-7474 with any 
questions that you might have. 

Sincerely, 

~7J-v-'Yfl ~.Thomas, Jr., PE, F ACEC 
-President 
ACEC 

Pat O'Hara 
President 
HWAC 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOWRTAUCS 

SUBPART 15.5 ·CONTRACT PRICING 

15.500 Scope of subpart. 

/ ..... 
l 1 
\, j •• .' .._ 

This subpart prescribes the cost and price negotiation policies and procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed bidding. 

15.501 Definitions. 

Cost or pricing data (10 U.S.C. 2306a(h)(l) and 41 U.S.C. 254(d)) means all facts that. as of the date of price 
agreement o~, if applicable, &a earlier another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 

CODSIA ANALYSIS 
CODSIA does not believe the proposed change to "an earlier date" is consistent 
with the amendments made to Truth in Negotiations Act (TINA) under sections 
1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." The proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 15.5 and related 
solicitation provisions and contract clauses. 

Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs or projections, they do include the data forming the basis for that judgment Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
contribute to the soundness of estimates of future costs and to the validity of determinations of costs already 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in 
production methods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information on management decisions that could have a 
significant bearing on costs. Cast er pfieiag saki may iaehtee pS:IlHBetfte esbBiates ef elemeats ef east er pfiee, frem 
apprepfiate Yalieatee ealieratee pa£amet:Ae meeels. 

CODSIA ANALYSIS 
CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique will vary from actual 
results, and the variances ti'e traceable tO imperfect assumptions and cause and 
effect relationships. It is unreasonable to view such imperfections as a pasis for 
defective pricing allegations. As a minimum. this change should be not be part of 
the Part 15 rewrite project and should, instead, be considered within the broader 
context of parametric estimating policies and procedures. 
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CODSIA ANALYSIS & REC01\1MENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOWIITAUCS 

- Cast rea:Iism means &A a:ssessmeAt ef Y/hether er Ret the eests iR &A efferer's prepesa:I ere rea:Iist:ie fer the werle te ee 
perfeRHee; refleet a eleer tmeerstaAeiAg ef the re~~:~iremeAts; &Ad &fe eeRsisteRt with the ·,Bfieus elemeAts ef the 
efferer's teehAiea:I prepes&l. 

CODSIA ANALYSIS 
Definition duplicates coverage at FAR 15.504-1(d). Definition should be deleted 
for same reasons definitions of "commercial item," "cost analysis," field pricing 
support," "price analysis," and "technical analysis" were deleted.· · 

Discount means a price reduction regularly applied in the normal course of busbuss in accordance with a 
commercial company's established written poUcies or custo11UUJ practices. Examples include purcluzse volume 
discounts, reseller discounts, original equipment manufacturer discounts, tuztional account discounts, 
educatioTUJl institution discounts, state and local go"Pemment discounts, etl:. Price discounts do not include 
concessions, such as trade-ins; nonmonetary incenti"Pes (e.g., extended warranties, free supplies or services); 
discounts contingent upon other e"Pents (e.g., coupons); and temporary promotional discounts (e.g., inventory 
clearance sales, special marketing incenti"Pes). 

CODSIA ANALYSIS 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable definition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR 52.215-41 and FAR 52.215-42. This is a high-risk concern to industry 
because the FAR's ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 

Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contract, contract end item, or task. These projections may include rates for such things as labor, indirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor will not agree to a forward pricing rate agreemenL 

Information other than cost or pricing data means any type of information that is not required to be certified in 
accordance with 15.506-2 and is necessary to determine price reasonableness or tUsess cost realism. For example, 
such information niay include pricing, sales, or cost infol'D_lation, and includes cost or pricing data for which 
certification is determined inapplicable aftersubmission. · 

CODSIA ANALYSIS 
See CODSIA comment at FAR 15.503-3. 

Price, as used in this subpart, means cost plus any fee or profit applicable to the contract type. 

Subcontract, as used in this subpart, also includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of a contractor or a subcontractor. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOW!n'AUCS 

15.502 Pricing policy. 

Contracting officers shall -

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shall not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the 
following order of preference in detennining the type of information required: 

(I) No additional information from the offeror, if the price is based on adequate price competition, except as 
provided by 15.503-3(b). 

(2) Information other than cost or pricing data: 

(i) Information related to prices (e.g., established catalog or market prices), relying fli'St on information available 
within the Government; second, on infonnation obtained from ·sources other than the offeror; and, if necessary, on 
infonnation obtained from the offeror. When obtaining infonnation from the offeror is necessary, unless an 
exception under 15.503-l(b) (1) or (2) applies, such i~formation submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for e•laiH&tiRg determining the reasonableness of the price. 

CODSIA ANALYSIS 
See CODSIA comment at FAR 15.503-3. 

(ii) Cost information, that does not meet 'the definition of cost or pricing data at 15.501. 

(3) Cost or pricing data. The contracting officer should use every means available to ascertain whether a fair and 
reasonable price ·can be determined before requesting cost or pricing data. Contracting officers shall not require 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time, and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not -

(1) Use proposed price reductions under other contracts as an evaluation factor; or 

(2) Consider losses or profits realized or anticipated under other contracts. ·-·. ~ .. -. --........ . 
(c) Not include in a contract price any amount for a specified contingency to the extent that the contract provides for 
a price adjustment based upon the occurrence of that con~gency. 
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CODSIA ANALYSIS & RECOI\-fMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95.029 . 

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

(d) When acquiring a commercial iUm, the contracting officer shall seek a price that is fair and reaso1Ulbk based 
on prices at which same or similar items have been sold in the commercial market with appropritUe consideration 
given to differences in te1711S, conditions, and circunuta~es. The contracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial iUm was sold or wiU be sold to the general 
public. SoliciUztion notices and contract clauses which impose most favored customer pricing are prohibited. 

CODSIA ANALYSIS 
CODSIA continues to recommend strongly that the DAR Councii and CAA 
Council adopt a rule which makes it clear that the contracting officer should not 
seek or otherwise require commercial companies ·to offer or accept most favored 
customer pricing terms. The Government's pricing goal should be "fair and 
reasonable," as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet, has not been adequately dealt 
with by the Government 

15.503 Obtaining cost or pricing data (10 U.S. C. 2306a and 41 U.S. C. 254b). 

15.503·1 Prohibition on obtaining cost or pricing data (10 U.S.C, 2306a ad 41 U,S,C, 2541J~. 

(a) Cost of pricing daJiz should not be obtai~ed for contract actions below the pertinent threshold at 15.503· 
1(a)(1). However, the head of the contracting activity, without power of dekgation, IIUlY tlllthoriz.e the contracting 
offker to obtain cost or prking daJiz below the pertinent threshold upon nuzldng a wriiten finding that cost or 
pricing daJiz are necessary to determine whether the price is fair and reaso1Ulble and the facts supporting that 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503(a)(2) in order to make it 
clear that obtaining cost or pricing data below the TINA threshold is prohibited, 
unless the HCA makes a written determination that such data is necessary. 

(b) Exceptions to "cost or pricing data requirements. The contracting officer shall not require submission of cost or 
pricing data to support any contract action (eeBtf&el5, sueeeBb=ael:s, er medifie&tie85~ (but may require information 
other than cost or pricing data to support a determination of price reasonableness or tUsess cost realism) -

.. CODSIA ANALYSIS 
"Contract action" has already been defined at FAR 2.101. 

See CODSIA comment at FAR 15.503-3. - ·-

(1) When the contracting officer determines that prices agreed upon are based on adequate price competition (see 
standards at paragraph (c)(1) of this subsection); 

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of this subsection); 

(3) When a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection); 
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CODSIA ANALYSIS.& RECOl\11\mNDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

- (4) When a waiver has been granted (see standards at paragraph (c)(4) of this subsection); or 

(5) When modifying a contract or subcontract for commercial items (see standards at paragraph (c)(3) of this 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements - (1) Adequate price competition. A price is 
based on adequate price competition if-

(i) Two or more responsible offerors, competing independently, submit priced offers iR FespeRse responsive to the 
Government's expressed requirement and if-

CODSIA ANALYSIS 
CODSIA is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generally understood that an offeror's 
proposal must be capable of being accepted by the Government Merely 
responding to the solicitation has not been sufficient 

(A) Awefd will ee maele te tHe efferer whese prepesal represeRt5 tHe eest value wheFe Price is a substantial factor in 
seur:ee selee~eR the award decision; and 

CODSIA ANALYSIS 
CODSIA recommends that the DAR Council and CAA Council adopt the 
Comptroller General's long-standing position that price must be a substantial 
factor in the award decision. 

(B) There is no finding that the price of the otherwise successful offeror is unreasonable. Any finding that the price is 
unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer; 

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible 
offerors, competing independently, would submit priced offers iR FespeRse responsive to the solicitation's expressed 
requirement, evert though only one offer is received from a responsible offeror and if-

(A) Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with the 
expectation of competition, e.g., circumstances indicate that -

(I) The offeror believed that at least one other offeror was capable of submitting a meBfliRgfill responsive offer; and 

(2) The offeror had no reason to believe that~ther potential offerors did not intend to submit an offer; and 

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer; or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or tenns and conditions un<Jer eena=aet:s that resulte.i H-em adequate priee ee~BJ3etitiea. 

CODSIA ANALYSIS 
Whether or not comparable contracts resulted from adequate price competition 
should not be a criterion. It needlessly limits the contracting officer's discretion 
to use otherwise acceptable means of performing a price analysis, as provided at 
FAR 15.504-1(b). 

(2) Prices set by law or regulation. Pronouncements in the form of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Commercial items. Any acquisition for 8ft item that meet:s fhe a commercial item definition in 2.101, er B:Ry 
meeifieatieR, 85 Elefinee in pBfagt:aph Ee) El) er (2) ef fhat ElefiRitien, fhat sees Ret SR8:Age the item ffem a 
eem::mereial item tea neneeRUBereial item, is exempt from the requirement for cost or pricing data. Also exempt are 
modifications to contracts for commercial items, exempted under this section, as long as the modification does not 
change the contract to an acquisition of a noncommercial item. 

CODSIA ANALYSIS 
Rewrite confuses the meanings of product modification and contract 
modification. Both were expressly addressed by FASA. 

(4) Waivers. The head of the contracting activity (HCA) may, without power of delegation, waive the requirement 
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting 
rationale shall be in writing. The HCA may eensiEier wai•t&ing wail'e the requirement if the price can be determined to 
be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were furnished 
on previous production buys and the contracting officer determines such data are sufficient, when combined with 
updated information, a waiver may be granted. If the HCA has waived the requirement for submission of cost or 
pricing data, the CJ)ntractor or higher-tier subcontractor to whom the waiver relates shall be considered as having 
been required to provide cost or pricing data. Consequently. award of any lower-tier subcontract expected to exceed 
the cost or pricing data threshold requires the submission of cost or pricing data unless an exception otherwise 
applies to the subcontract or the waiver specifically includes that subcontract 

Page6 



CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 

FAR CASE 95-029 

CODSIA RECOMMENDATIONS SHOWN IN BOWIITAUCS 

- l&.S03 l Other eiFeHmstanees where easter prieiag date are aot rettHired. 

(a) The e:Kereise ef 8ft eptiea at dle priee established at eeaa:aet awaFd er initial aegetiatiea dees aet ref~Hif.e 
SHbmissiea ef east er prieiag data 

(h) Cast er prieing data llfe aet ref~Hiree fer prepesals Hsed selely fer eveFRJR RiRdiag er iatefim billiag priee 
aSjHstffieRts. 

CODSIA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g .• incremental funding actions, 
structuring contract financing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates. etc.). 

Renumbering of succeeding provisions is assumed. 

15.503-3 Requiring information other than cost or pricing data. 

(a) General. (1) The contracting officer is responsible for obtaining information that is adequate for evaiHatiRg 
determining the reasonableness of the price or ee~eRftiftiRg assessing cost realism. However. the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or eYalHatiBg 
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer 
shall require submission of information from the offeror. Unless an exception under 15.503-1 (b) ( 1) or (2) applies, 
such information submitted by the offeror shall include, at a minimum, appropriate information on the prices At 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (10 u.s.c. 230€:Ja(e)(l) aae 41 u.s.c. 234h(e)(2n. 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to exercise greater care in 
tnaintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism. cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and· this will no doubt lead to conflicts 
over required data. access to records. and audit rights. 

Similar changes were made throughoutFAR Subpart 15.5. 

(2) The contractor's format for submitting such information should be used (see 15.503-5(b)(2)). 

(3) The contracting officer shall ensure that information used to support price negotiations is sufficiently current to 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall 
not be certified in accordance with 15.506-2. 
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(b) Adequate price competition. When adequate price competition exists (see 15.503-l(c)(l)), generally no 
additional information is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, the contracting officer may request information to EleteRH:iHe assess the 
cost realism of competing offers er te evaluate eem13et:iHg BfJfJFeaehes. 

CODSIA ANALYSIS 
CODSL\ appreciates efforts to add clarity to the Government's intent to restrict 
submission of cost or pricing data or information other than cost or pricing data 
where adequate price competition is expected. This continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA comment at 
FAR 15.504-1(d)). 

(c) Limitations relating to commercial items (lQ U.S.C. 23QtiaEEI)(2) &:Re 41 U.S.C. 234bEe)). (1) Requests for sales 
data relating to commercial items shall be limited to data for the same or similar items during a relevant time period. 

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for information 
relating to commercial items to include only information that is in the fonn regularly maintained by the offeror as 
part of its commercial operations. 

(3) The contracting officer shall not require an· offeror to disclose·and certify or otherwise represent as accurate 
the lowest prices paid to the offeror by the general public for same or similar items. 

CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to clarify that, consistent 
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a high-risk concern to industry because many companies 
do not have the infrastructure necessary to identify the lowest prices paid on 
individual transactions. 

(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b)) shall not be disclosed outside the Government .~ 

0 

• 

0 

•-

15.503-4 Requiring cost or pricing data (10 u.s.c, 230'a aad 41 u.s.c, 2&411). 

(a)(l) Cost or pricing data shall be obtained only if the contracting officer con~ludes that none of the exceptions in 
15.503-l(b) applies. However, if the contracting officer has sufficient information available to determine price 
reasonableness, then a waiver under the exception at 15.503-1(b)(4) should be considered. The threshold for 
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before 
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing 
contracts, the threshold specified in the contract 

(i) The award of any negotiated contract (except for undefinitized actions such as letter contracts). 
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(ii) The award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to 
furnish cost or pricing data (but see waivers at 15.503-1(b)(4)). 

(iii) The modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(l)(ii) of this subsection. Price adjustment amounts shall 
consider both increases and decreases (e.g., a S 150,000 modification resulting from a reduction of $350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). This requirement does not apply when unrelated 
and separately priced changes for which cost or pricing data would not otherwise· be required are included for 
administrative convenience in the same modification. Negotiated final pricing actions (such as termination 
settlements and total final price agreements for fixed-price incentive and redetenninable contracts) are contract 
modifications requiring cost or pricing data if the total final price agreement for such settlements or agreements 
exceeds the pertinent threshold set forth at paragraph (a)(1) of this subsection, or the partial termination settlement 
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set forth at 
paragraph (a)(l) of this subsection (see 49.105(c)(15)). 

(2) Ualess prehiei~ed eeeause u exeeptiea at 1S.SQ3 1 (e) applies, t:he head ef t:he eealfae~ag aeavi~. wit:heat 
pewer ef eelege~ea, ffi&)' eutherize the eeat:Fae~iag effieer ~e eele:ia east er prieiag dale fer prieiRg aetieRs eelew the 
peftiReRt lhfeshele ia paregFaph (a)( 1) ef this sul3see~iea, previded t:he ael:ieR exeeees t:he ·simplified aequisil:isR 
lkreshele. The heed ef the eeRt:feet:iag ee~vity shall jasl:ify the reqtliremeRt fer east er prieiRg del& The 
deeymeRtat:ieR shall iaelYee a \\TitteR fiadiRg t:hat east er prieiRg dele are Reeesser,· te deteRBiRe whether the pFiee is 
fair &fld reaseReBie aRe the f'e:ets sYppeFtiag that fiReiag. 

CODSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(a)(2) to 15.503-1(a) in 
order to make it clear that cost or pricing data should not be required below the 
TINA threshold. 

(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective 
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

( 1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the fonnat specified in 15.506-2, certifying that to the best of its 
knowledge and belief, the cost or pricing data were accurate, complete, and cmrent as of the date of agreement on 
price or, if applicable, B:R earlier another date agreed upon between the parties that is as. dose as practicable to the 
date of agreement on price. 

(c) If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the data 
shall not be considered cost or pricing data as-defined in 15.501 and shall not be certified in accordance with 15.506-
2. 

(d) The requirements of this section also apply to contracts entered into by an agency on behalf of a foreign 
government 
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15.503-S Instructions for submission o( cost or pricing data or infonnation other than cost or pricing data. 

(a) Taking into consideration the policy at 15.502, the contracting officer shall~ insert the solicitation 
provision at 52.215-41 and contract cltluse at 52.215-42 in the solicitation (see 15.508 (I) and (m)) when either 
cost or pricing daUz or information other than cost or pricing data are required-

(1) Whether easter prieisg da*a Bfe reEtaireEI; 

(2) That; ia lieu ef saemitt:iag east er prieiag data; the efferer may saeiHit a reEiuest fer. eKeept:iea fl:em the 
reE~uifemeat te sHemit east er prieiag date; 

(3) a4al'J infeRHat:iea ether thaa east er prieiag date lhat is requifee; BREI 

(4) ~ieeessary flFeavlBfd er pestewafd aeeess te efferer's reeerds. 

CODSIA ANALYSIS 
Guidance is generally unnecessary since it duplicates instructions contained in 
FAR 52.215-41 and FAR 52.215-42. 

CODSIA is greatly concerned with the strilcture of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table 15-3 and Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result of 
FASA. See CODSIA's proposed FAR 15.503-6. 

(b)(1) Unless required to be submitted on one of the tennination forms specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an 
alternative format, or permit submission in the contractor's format 

(2) lnfonnation other than cost or pricing data may be submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation . ... 
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15.503-6 Access to records and audit rights. 

(a) Where cost or pricing diUa are submitted, the contracting offker or an authorir.ed represenllltive has the right 
to eXIJ11Iine books, records, documents, or other directly pertinent records to evaluate the accuracy, compkteness, 
and currency of the cost or pricing data for a period ending 3 yean after final paynunt under the contract (see 
52.214-26 and 52.215·2). 

(b) Where infomw.tion otlur tluzn cost or pricing data are submitted, the contracting officer or an authorized 
representative has the Umited right to examine, at any time before award, books, records, docununts, or other 
directly pertinent records to verify any request for an exception under this provision and the reasoiUlbleness of 
price (see-52.215-41 and 52.215-42). Access does not extend to cost or profit infomw.tion or other dllii:J relevanl 
solely to tlu offeror's determination of the prices to be offered in tlu calldog or 11Ull'ketplllce. 

CODSIA ANALYSIS 
Although CODSIA understands and supports the FAR rewrite goals to be 
economical in wording, this is one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 

. inconsistent This is a high-risk concern to industry. 

15.504 Proposal analysis. 

15.504-1 Proposal analysis techniques. 

(a) General. The objective of proposal analysis is to ensure that the fia&l &!fees te agreed upon price is fair and 
reasonable. 

( 1) The contracting officer is responsible for evah1al:iag determining the reasonableness of the offered prices. The 
analytical techniques and procedures described in this section may be used, siagly er ia eemhia&bea with etheFS, ~o 
ensure that the fiRal agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should determine the level of detail of the analysis required. 

(2) Price analysis-'Shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15.504-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data 
are required. When appropri!lte, price analysis shall be used to verify that the overall price offered is fair and 
reasonable. 

CODSIA ANALYSIS 
CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always performed. As presented, when would a price 
analysis be appropriate? 
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.(4) Cast B:R&lysis may else ee HSBS le eY&lttete iafermal:iea ether than easter prieiRg eala te eeteRniBe east 
reaseRaeleRess er east realism. · 

CODSIA ANALYSIS 
As written, this guidance is meaningless and will confuse the relationships 
between cost analysis and information other than cost or pricing data. Moreover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 

(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis is 
performed. 

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror's or contractor's 
proposal shall not be disclosed to the offeror or contractor without the concurrence of the contracting officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) The Air Force Institute of Technology (AFlT) and the Federal Acquisition Institute (FAI) jointly prepared a 
series of five desk references to guide pricing and negotiation personnel. The five desk references are: Price 
Analysis, Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues in Contract Pricing, and 
Federal Contract Negotiation Techniques. The references provide detailed discussion and examples applying pricing 
policies to pricing problems. They are to be used for instruction and professional guidance. However, they ate not 
directive and should be considered informational only. Copies of the desk references are available on CD-ROM 
which also contains the FAR, the FrR and various other regulations and training materials.-The CD-ROM may be 
purchased by annual subscription (updated quarterly), or individually (reference "List ID GSAFF," Stock No. 722-
009-0000-2). The individual CD-ROMs or subscription to the CD-ROM may be purchased from the Superintendent 
of Documents, U.S. Government Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550, or by 
mail order from the Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954. Free copies of the 
desk references are available on the World Wide Web, Internet address: 
http://www.gsa.gov/staff/v/guideslinstructions.htm. 

(b) Price analysis. (1) Price analysis. is the prorJ&....s~..of e."r:mni.ni."g and evaluating a proposed price without evaluating 
its separate cost elements and proposed profit. · -· 

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price, 
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not limited to the 
following: 

(i) Comparison of proposed prices received in response to the solicitation. 

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for the same or 
similar end items, if both the validity of the comparison and the reasonableness of the previous price(s) can be 
established. 
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·(iii) Application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes, and 
discount or rebate arrangements. 

(v) Comparison of proposed prices with independe_~-~ Government cost estimates. 

(vi) Comparison of proposed ·prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (iaeludiag east er prieiag data er in~RBatiea ether ~BB eest er pfieiag Ela~. and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

(2) The GeYemmeat contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: 

(i) Verification of cost or pricing data and evaluation of cost elements, including-

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies; 

(B) Projection of the offeror's cost trends, on the basis of current and historical cost or pricing data; 

(C) Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost
estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other factors. 

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the 
contracting_ officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into the 
future. In pricing production of recently developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stability. 

· (iii) Comparison of costs proposed by the offeror for individual cost elements with -

(A) Actual costs previously incurred by the·Jame cff-...ron- ..... :-

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items; 

(C) Other cost estimates received in response to the Government's request; 

(D) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost principles and procedures 
in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of the FAR 
looseleaf edition), Cost Accounting Standards. 

(v) Review to determine whether any cost or pricing data necessary to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are such data, 
the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance for 
the incomplete data. · 

(vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2). 

(d) Cost realism Malysis assessment. (1) Cost realism analysis assessment is the process of independently reviewing 
and evaluating specific elements of each offeror's proposed cost estimate to determine whether the estiinated 
prapased cost elements are realistic for the work to be performed; reflect a clear understanding of the requirements; 
and are consistent with the unique methods of performance and materials described in the offeror's technical 
proposal. 

(2) Cost realism Malyses assessments shall be performed on significant competitive cost-reimbursement contracts te 
deteRnine l:he pral3aele east af peAeRH&nee fer eae8 afferar. 

(i) The praeaele east may aiff.er frem the prapased east ana shaula reAeet tfie GaveRtment's best esamate af the east 
ef &:By eantraet that is mast liiEely ta Fesult fram the aff.erar's prapasal. The pral3aele east shall be used fer pwpases 
af eve:lua~an ta aeteflftine lite l3est value. 

(ii) The praeaele east is aeteflftinea a~· aejusang eae8 afferar's piapasea eas~ Me fee ·.vhen apprapriate, ta reAeet 
any aadit:ians ar reauet:ians in east element:s te realis~e le':els eased an tfie result:s af the east realism analysis. 

CODSIA ANALYSIS 
The purpose of a cost realism assessment should not be to determine the . 
probable cost of performance (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 
understands the solicitation requirements. The purpose of cost realism is 

~. adequately stated in FAR 15.504-1(d)(l). 
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(3) Cast realism &Aelyses may else be YSeG eR eempeaave fu£ed pFiee iReeRlt'le eeR~elS ef, ia eJieeplieRel eases, ea 
ethef eempelili'le hJied priee lyfe eeRlfaets ·.vheR Rew £etll:lifemeats may Ret be fully l:l&deFSteed by eempeaag 
efferers, them are EtUelity eeaeems, ef past eJipeFieaee iRdieates that eeRtfaeteFS' prepesed eest:s ha·te fesulted ia 
Efl:lality Bf sefViee sheftfalls. Result:s ef the aRelysis may be YSed ia per:fermanee Fislt assessmeat:s and respeRsibili~ 
detefftlinaae&s. He·Ne'lef, pfepesals shall be e·,al~:~ated 1:1siRg the eFiteFia i& the selieilalie&, and the effefee pFiees 
shall aet be adj1:1sted as a Fesult ef the aRalysis. 

CODSIA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
not require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to firm fixed price contracts unless and until the CAS Board has exempted fum 
flXed price contracts that do not involve the submission of certified cost or 
pricing data. CODISA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FASA implementation teams) and the CAS 
Board have not been adequately coordinated. This lack of coordination has led 
to a well-known problem where finn fixed price contracts have been exempted 
from TINA but not CAS. For many companies, CAS is a key criterion for 
declining Government business. 

(3) Cost realism assessments sluzll not be performed on contracts for commercitd items. 

CODSIA ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for commercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in FAR 15.504-l(d)(l). 

(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or ~ability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of .. !02.teri~rop~~d. the need 
for the types and quantities of labor hours and the labor mix. Any other data that may be pertinent to an assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. -
(f) Unit prices. (1) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost 

(2) BJieept fer the aeEiuisitiea ef eemmertlial items Contracting officers shall require that offerors identify in their 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such information 
shall be used to determine whether the intrinsic value of an item has been distorted through application of overhead 
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and whether such items should be considered for breakout The contracting officer may require such information in 
all other negotiated contracts when appropriate. 

(3) This section does not apply to contracts for commerciiJI items. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that all FAR 15.504-l(f) does not 
apply to contracts for commercial items. 

(g) Unbalanc~ pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of 
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of 
one or more contract line items is significantly over or understated as indicated by the application of cost or price 
analysis techniques. The greatest risks associated with unbalanced pricing occur when -

CODSIA ANALYSIS 
CODSIA finds this substantially rewritten provision to be very confusing (e.g., 
over or understated compared to what?). 

(i) Startup work, mobilization, first articles, or first article testing are separate line items; 

CODSIA ANALYSIS 
It is not clear why separately priced startup work, mobilization, fl1'St articles, or 
fl1'St article testing give rise to unbalanced pricing conditions. The example 
should be clarified or deleted. 

(ii) Base quantities and option quantities are separate line items; or 

(iii) The evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an 
indefinite-deli very contract. 

(2) All offers with separately priced line items or subline items shall be analyzed to determine if the prices are 
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contracting officer shall-

CODSIA ANALYSIS 
That all offers with separately priced line items or subline items .be analyzed for 
unbalanced pricing is probably not a workable requirement to impose on 
contracting officers. It also creates potential new grounds for bid protests if a 
contracting officer failed \Q analyze each line item or subline item. Some 
reasonable limits should be applied. 

"' . . 

· (i) Consider the risks to the Government associated with the unbalanced pricing in determining the competitiye range 
and in making the source selection decision; and 

(ii) Consider whether award of the contract will result in paying unreasonably high ~rices for contract performance. 

(3) An offer may be rejected if the contracting officer detennines the lack of balance poses an unacceptable risk to 
the Government. 
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15.504-2 Information to support proposal analysis. 

(a) Field pricing assis~nce. (1) The contracting officer should request field pricing assistance when the information · 
·available at the buying activity is inadequate to determine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary information needed to conduct a technical or cost or pricing analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reporf.s associated with the 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of information and level 
of detail requested will vary in accordance with the specialized resources available at the buying activity and the 
magnitude· and complexity of the required analysis. 

(3) When field pricing assistance is requested, contracting officers are encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early communication with these experts will 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the information necessary to perform the review. 

( 4) When requesting field pricing assistance on a contractor's request for equitable adjusunent, the contracting officer 
shall provide the information listed in 43.204(b)(5). 

(5) Field pricing information and other reports may include proprietary or source selection information (see 3.104-4 
G) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported directly to the contracting officer orally, in writing, or by any 
other method acceptable to the contracting officer. 

(i) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use telephonic 
and/or electronic means to request and transmit pricing information. 

(ii) When it is necessary to have written technical and audit reports, the contracting officer shall request that the audit 
agency concurrently forward the audit report to the requesting contracting officer and the administrative contracting 
~fficer (ACO). Tll'e completed field pricing assistance results may reference audit information, but need not reconcile 
the audit recommendations and technical recommendations. A copy of the information submitted to the contracting 
officer by field pricing personnel shall be provided to the audit agency. 

(2) Audit and field pricing information, whether written or reported telephonically or electronically, shall be made a 
part of the official contract file (see 4.807(f)). 

(c) Audit assistance for prime or subcontracts. (1) The contracting officer may contact the cognizant audit office 
directly, particularly when an audit is the only field pricing support required. 'Ibe audit office shall send the audit 
report, or otherwise transmit the audit recommendations, directly to the contracting officer. 

(i) The auditor shall not reveal.the audit conclusions or recommendations to the offeror/contractor without obtaining 
the concurrence of the contracting officer. However, the auditor may discuss statements of facts with the contractor. 

(ii) The contracting officer should be notified immediately of any infonnation disclosed to the auditor after 
submission of a report that may significantly affect the audit findings and, if necessary, a supplemental audit report 
shall be issued. 
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(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the infonnation already 
available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
determining the reasonableness of the proposed indirect costs (41 U.S.C. 2S4d and 10 U.S.C. 2313). 

(3) The auditor is responsible for the scope and depth of the audit Copies of updated information that will 
significantly affect the audit should be provided to the auditor by the contracting officer. 

(4) General access to the offeror's books and financial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACO, or their representatives from requesting that the offeror provide or make 
available any data or records necessary to analyze the offeror's proposal. 

(d) Deficient proposals. The ACO or the auditor, as appropriate, shall notify the contracting officer immediately if . 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit Oral notifications 
shall be confirmed promptly in writing, including a description of deficient or denied data or records. The 
contracting officer immediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refuse to provide adequate data, or provide access to necessary data. the contracting officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 
the attempts made to resolve the matter and a statement of the practicability of obtaining the supplies or services 
from another source. 

(e) Subcontractor refusal to grant access to records. The contracting officer shall be informed of circumstances 
wlure a prime contractor or higher-~r contractor has been thnied access to subcontractor records, including t1u 
subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the GovemmenL Upon completion of the field pricing assistllnce, the 
contracting officer shall disclose the results to the prime contractor or higher-~r contractor only after obtaining 
permission from the subcontractor. If the subcontractor withholds permission on. disclosure, the contracti!Jg 
ofji&er shall perform a cost analysis or price analysis and provide general results to the prime contractor or 
higher-~r contractor without disclosing subcontractor proprietary tJa!iz (e.g., range of fair and reasoTUZble 
prices). If the subcontractor requested an exception under 15.503-l(b), the contracting officer shall indiciJU to 
the prime contractor or higher-~r contractor whether the exception is approved. 

CODSIA ANALYSIS 
CODSIA does not agree that the long-standing policy on subcontractor refusal to 
grant a higher-tier contractor access to records, previously described at FAR 
15.806, is understood well enough to be removed. This guidance was highly 
relevant, especially as competitors began..t.eaming on particular projects but had 
to substantially limit access to records.T,_·lhis case, it has been recognized that 
the Government's interests would be served if the Government intervened and 
performed field pricing actions on behalf of the prime contractor or higher-tier 
contractor. CODSIA urges-the DAR Council and CAA Council to retain this 
policy. 
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. 15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for the determination of price reasonableness for the prime contract. · 
including subcontracting costs. The contracting officer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract. in determining the reasonableness of the 
prime contract_ price. This does not relieve the contracting officer from the responsibility to analyze the contractor's 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall -

( 1) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses in the price proposal; and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its price proposal. 

(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract. purchase order, or modification expected to exceed the cost or 
pricing data threshol.d, unless an exemption in 15.503-l(b) applies to that action. 

(1) The contractor shall ~forward, or cause to be stta&Httedforwarded by the subcon~ctor(s), cost or pricing 
data to the Government for subcontracts that are the lower of either -

(i) $10,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than 10 percent of the prime contraCtor's 
proposed price, unless the contracting officer believes such submission is unnecessary. 

(2) The contracting officer may require the contractor or subcontractor to ~forward to the Government (or 
cause sttemissieR/orwarding of) subcontractor cost or pricing data below the thresholds in paragraph (c)(l) of this 
subsection that the. contracting officer considers necessary' for adequately pricing the prime contract. 

CODSIA ANALYSIS 
CODSIA recommend clarification to preclude potential misunderstanding 
between the submission of subcontra.ctor. pmposals and the submission of cost or 
pricing data and the application of relat=d:*Ju'esholds. 

(3) Subcontractor cost or pricing data shall Be submitted in the format provided in Table 15-2 of 15.508. 

(4) Subcontractor cost or pricing data shall be current, accurate, and complete as of the date of price agreement, or. if 
applicable, BR earlier another date agreed upon by the parties and specified on the contractor's Certificate of Current 
Cost or Pricing Data. The contractor shall update subcontractor's data. as appropriate, during source selection and 
negotiations. 

(5) If there is more than one prospective subcontractor for any given work, the contractor need only submit cost or 
pricing data for the prospective subcontractor most likely to receive award to the Government 
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(a) General. 1lris section prescribes policies for establishing the profit or fee portion of the Government 
prenegotjation objective in price negotiations based on cost analysis. This section does not apply to contracts for 
commercial items. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.5044 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 

( 1) Profit or. fee prenegotiation objectives do not necessarily represent net income to contractors. Rather, they 
represent that element of the potential total remuneration that contractors may receive for contract performance over 
and above allowable costs. This potential remuneration element and the Government's estimate of allowable costs to 
be incurred in contract performance together equal the Go.vemment's total prenegotiation objective. Just as actual 
costs may vary from estimated costs, the contractor's actual realized profit or fee may vary from negotiated profit or 
fee, because of such factors as efficiency of performance, incurrence of costs the Government does not recognii.e as 
allowable, and the contract type. · 

(2) It is in the Government's interest to offer contractors opportunities for financial rewards sufficient to stimulate 
efficient contract performance, attract the best capabilities of qualified large and small business concerns to 
Government contracts, and maintain a viable industrial base. 

(3) Both the Government and contractors should be concerned with profit as a motivator of efficient and effective 
contract performance. Negotiations aimed merely at reducing prices by reducing profit, without proper recognition of 
the function of profit, are not in the Government's interest Negotiation of extremely low profits, use of historical 
averages, or automatic application of predetermined percentages to total estimated costs do not provide proper 
motivation for optimum contract performance. 

(b) Policy. (1) Structured approaches (see paragraph (d) of this subsection) for determining profit or fee 
prenegotiation objectives provide a discipline for ensuring that all rele~ant factors are considered. Subject to the 
authorities in 1.30l(c), agencies making noncompetitive contract awards over $100,000 totaling $50 million or more 
a year-

(i) Shall use a structured approach for determining the profit or fee objective in those acquisitions that require cost 
analysis; and 

(ii) May prescribe specific exemptions for situations in which mandatory use of a structured approach would be 
clearly inappropriate. 

(2) Agencies may use another agency's structured approach. 

(c) Contracting officer responsibilities. (1) When the price negotiation is not based on cost analysis, contracting 
officers are not required to analyze profit. 

(2) When the price negotiation is based on cost analysis, contracting officers in agencies that have a structured 
approach shall use it to analyze profit When not using a structured approach, contracting officers shall comply with 
paragraph (d)(l) of this subsection in developing profit or fee prenegotiation objectives. 
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(3) Contracting officers shaH use the Government prenegotiation cost objective amounts as the basis for calculating 
the profit or fee prenegotiation objective. Before the allowability of facilities capital cost of money, this cost was 
included in profits or fees. Therefore, before applying profit or fee factors, the contracting officer shall exclude any 
facilities capital cost of money included in the cost objective amounts. H the prospective contractor fails to identify 
or propose facilities capital cost of money in a proposal for a contract that will be subject to the cost principles for 
contracts with commercial organizations (see subpart 31.2), facilities capital cost of money will not be an allowable 
cost in any resulting contract (see 15.508(i)). 

(4)(i) The contracting officer shall not negotiate a price or fee that exceeds the following statutory limitations, 
imposed by 10 U.S.C. 2306(e) and 41 U.S.C. 254(b): 

(A) For experimental, developmental, or research work performed under a cost-plus-fixed-fee contract. the fee shall 
not exceed 15 percent of the contract's estimated cost. excluding fee. 

(B) For architect-engineering services for public works or utilitieS, the contract price or the estimated cost and fee for 
production and delivery of designs, plans, drawings, and specifications shall not exceed 6 percent of ·the estimated 
cost of construction of the public work or utility, excluding fees. 

(C) For other cost-plus-fixed-fee contracts, the fee shall not exceed 10 percent of the contract's estimated cost. 
excluding fee. 

(ii) The contracting officer's signature on the price negotiation memorandum or other documentation supporting 
determination of fair and reasonable price documents the contracting officer's determination that the statutory price 
or fee limitations have not been exceeded. 

(iii) Agencies shall not estllblish administrative ceilings or create administrative procedures that could be 
represented to contractors as de facto ceilings. 

CODSIA ANALYSIS 
CODSIA does not agree that the long-standing prohibitions on.agency 
limitations, previously described at FAR 15.901, should be removed. 

(5) The contracting officer shall not require any prospective contractor to submit breakouts or supporting rationale 
for its profit or fee objective. 

(6) H a change or modification calls for essentially the same type and mix of wort. as.~~ contract and is of 
relatively small dollar value compared to the total contract value, the cont.-acting dficer Dmj-a~Se the basic contract's 
profit or fee rate as the prenegotiation objective for that change or modification. 
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- (d) Profit-analysis factors- (1) Common factors. Unless it is clearly inappropriate or not applicable, each factor 
· outlined in paragraphs (d)( I) (i) through (vi) of this subsection shall be considered by agencies in developing their 

structured approaches and by contracting officers in analyzing profit, whether or not using a structured approach. 

(i) Contractor effort. This factor measures the complexity of the work and the resources required of the prospective 
contractor for contract performance. Greater profit opponunity should be provided under contracts requiring a high 
degree of professional and managerial skill and to prospective contractors whose skills, facilities, and technical 
assets can be expected to lead to efficient and economical contract performance. The subfactors in paragraphs 
(d)(l)(i) (A) through (D) of this subsection shall be considered in determining contractor effort, but they may be 
modified in specific situations to accommodate differences in the categories used by prospective contractors for 
listing costs - · 

(A) Material acquisition. This subfactor measures the managerial and technical effon needed to obtain the required 
purchased parts and material, subcontracted items, and special tooling. Considerations include the complexity of the 
items required, the number of purchase orders and subcontracts to be awarded and administered, whether established 
sources are available o~ new or second sources must be developed, and whether material will be obtained through 
routine purchase orders or through complex subcontracts requiring detailed specifications. Profit consideration 
should correspond to the managerial and technical effon involved. 

(B) Conversion direct labor. This subfactor measiires the contribution of direct engineering, manufacturing, and 
other labor to convening the raw materials, data, and subcontracted items into the contract items. Considerations 
include the diversity of engineering, scientific, and manufacturing labor skills required and the amount and quality of 
supervision and coordination needed to perform the contract task. 

(C) Conversion-related indirect costs. This subfactor measures how much the indirect costs contribute to contract 
performance. The labor elements in the allocable indirect costs should be given the profit consideration they would 
receive if treated as direct labor. The other elements of indirect costs should be evaluated to determine whether they 
merit only limited profit consideration because of their routine nature, or are elements that contribute significantly to 
the proposed contract. 

(D) General management. This subfactor measures the prospective contractor's other indirect costs and general and 
administrative (G&A) expense, their composition, and how much they contribute to contract performance. 
Considerations include how labor in the overhead pools would be treated if it were direct labor, whether elements 
within the pools are routine expenses or instead are elements that contribute significantly to the proposed contract, 
and whether the elements require routine as opposed to unusual managerial effort and attention. 

(ii) Contract cost risk. (A) This factor measures the degree of cost responsibility and associated risk that the 
prospective contractor will assume as a result of the contract ty~ contemplated and ot~nsidering the reliability of the 
cost estimate in relation to the complexity and duration of the contract task. Determination of contract type should be 
closely related to the risks involved in timely, cost-effective, and efficient performance. This factor should 
compensate contractors proportionately for assuming greater cost risks. 
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(B) The contractor assumes the greatest cost risk in a closely priced fum-fixed-price contract under which it agrees 
to perform a complex undertaking on time and at a predetermined price. Some firm-fixed-price contracts may entail 
substantially less cost risk than others because, for example, the contract task is less complex or many of the 
contractor's costs are known at the time of price agreement. in which case the risk factor should be reduced 
accordingly. The contractor assumes the least cost risk in a cost-plus-fixed-fee level-of-effort contract. under which it 
is reimbursed those costs determined to be allocable and allowable, plus the ftxed fee. 

(C) In evaluating assumption of cost risk, contracting officers shall, except in unusual circumstances, treat time-and
materials, labor-hour, and firm-fixed-price, level-of-effort term contracts as cost-plus-fixed-fee contracts. 

(iii) Federal socioeconomic programs. This factor measures the degree of support given by the prospective 
contractor to Federal socioeconomic programs, such as those involving small business concerns, small business 
concerns owned and controlled by socially and economically disadvantaged individuals, women-owned small 
businesses. handicapped sheltered workshops. and energy conservation. Greater profit opportunity should be 
provided contractors that have displayed unusual initiative in these programs. 

(iv) Capital investments. This factor takes into account the contribution of contractor investments to efficient and 
economical contract performance. 

(v) Cost-control and other past accomplishments. This factor allows additional profit opportunities to a prospective 
contractor that has previously demonstrated its ability to perform similar tasks effectively and economically. In 
addition. consideration should be given to measures taken by the prospective contractor that result in productivity 
improvements. and other cost-reduction accomplishments that will benefit the Government in follow-on contracts. 

(vi) Independent development. Under this factor, the contractor may be provided additional profit opportunities in 
recognition of independent development efforts relevant to the contract end item without Government assistance. 
The contracting offic_er should consider whether the development cost was recovered directly or indirectly frQm 
Government sources. 

(2) Additional factors. In order to foster achievement of program objectives, each agency may include additional 
factors in its structured approach or take them into account in the profit analysis of individual contract actions. 

15.505 Price negotiation. 

(a) The purpose of performing cost or price analysis is to develop a negotiation position that pennits the contracting 
officer and the offeror an opportunity to reach agreement on a fair and reasonable price. A fair and reasonable price 
does not require that agreement be reached on every element of cost. nor is. il mandatory that the agreed price be 
within the contracting officer's initial negotiation pos&on. Taking into:cc;n:ideration the advisory recommendations, 
reports of contributing specialists, and the cwrent status of the contractor's purchasing system, the contracting officer 
is responsible for exercising the requisite judgment needed to reach a negotiated settlement with the offeror and is 
solely responsible for the final price agreement. However, ·when significant audit or other specialist 
recommendations are not adopted, the contracting officer should provide rationale that supports the negotiation 
result in the price negotiation documentation. 
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(b) The contracting officer's primary concern is the overall price the Government will actually pay. The contracting 
officer's objective is to negotiate a contract of a type and with a price providing the contractor the greatest incentive 
for efficient and economical performance. The negotiation of a contract type and a price are related and should be 
considered together with the issues of risk and uncertainty to the contractor and the Government Therefore, the 
contracting officer should not become preoccupied with any single element and should balance the contract type, 
cost, and profit or fee negotiated to achieve a total result - a price that is fair and reasonable to both the Government 
and the contractor. 

(c) The Government's cost objective and proposed pricing arrangement directly affect the profit or fee obJective. 
Because profit or fee is only one of several interrelated variables, the contracting officer shall not agree on profit or 
fee without concurrent agreement on cost and type of contract 

(d) If, however, the contractor insists on a price or demands a profit or fee that the contracting officer considers 
unreasonable, and the contracting officer has taken all authorized actions (including determining the feasibility of 
developing an alternative source) without success, the contracting officer shall refer the contract action to a level 
above the contracting officer. Disposition of the action should be documented. 

15.506 Documentation. 

15.506-1 Prenegotiation objectives. 

·(a) The prenegotiation objectives establish the Government's initial negotiation position. They assist in the 
contracting officer's determination of fair and reasonable price. They should be based on the results of the 
contracting officer's analysis of the offeror's proposal, taking into consideration all pertinent information including 
field pricing assistance, audit reports and technical analysis, fact-finding results, independent Government cost 
estimates and price histories. 

(b) The contracting officer shall establish prenegotiation objectives before the negotiation of any pricing action. The 
scope and depth of the analysis supporting the objectives should be directly related to the dollar value, importance, 
and complexity of the pricing action. When cost analysis is required, the contracting officer shall document the 
pertinent issues to be negotiated, the cost objectives, and a profit or fee objective. 
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15.506·2 Certificate of Current Cost or Pricing Data. 

(a) When cost or pricing data are required, the contracting officer shall require the contractor to execute a Certificate 
of Current Cost or Pricing Data, using the format in this paragraph, and shall include the executed certificate in the 
contract file. A certificme slulll not be required where infornuzJion otlu!r tlum cost or pricing daJIJ is submitted. 

CODSIA ANALYSIS 
CODSIA believes additional clarity is needed. 

Certificate of Current Cost or Pricing Data 

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined 
in section 15.501 of the Federal Acquisition Regulation (FAR) and required under FAR subsection 
15.503-4) submitted, either actually or by specific identification in writing, to the Contracting 
Officer or to the Contracting Officer's representative in support of * are accurate, 
complete, and current as of **. This certification includes the cost or pricing data 
supporting any advance agreements and forward pricing rate agreements between the offeror and 
the Government that are part of the proposal. 

Firm. __________ _ 
Signature. ________ _ 
Nmne __________ __ 
Title. ___________ _ 

Date of execution***-----

· * Identify the proposal, quotation, request for price adjustment, or other submission involved, 
giving the appropriate identifying number (e.g., RFP No.). 

** Insert the day, month, and year when price negotiations were concluded and price agreement 
was reached or, if applicable, aR eBflier another date agreed upon between the parties that is as 
close as practicable to the date of agreement on price. 

*** Insert the day, month, and year of signing, which should be as close as practicable to the date 
when the price negotiations were concluded and the contract price was agreed to. 

(End of certificate) 

(b) The certificate does not constitute a representation as to the accuracy of the contractor's judgment on the estimate 
of future costs or projections. It applies to the data upon which the judgment or estimate was based. This distinction 
between fact and judgment should be clearl~runderstood. If the contractor had information reasonably available at 
the time of agreement showing that the negotiated price was not based on accurate, complete, and current data, the 
contractor's responsibility is not limited by any lack of personal knowledge of the information on the part of its 
negotiators. 
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(c) The contracting officer and contractor are encouraged to reach a prior agreement on ciiteria for establishing 
closing or cutoff dates when appropriate in order to minimize delays associated with proposal updates. Closing or 
cutoff dates should be included as part of the data submitted with the proposal and, before agreement on price, data 
should be updated by the contractor to the latest closing or cutoff dates for which the data are available. Use of cutoff 
dates coinciding with reports is acceptable, as certain data may not be reasonably available before normal periodic 
closing dates (e.g., actual indirect costs). Data within the contractor's or a subcontractor's organization on matters 
significant to contractor management and to the Government will be treated as reasonably ava,ilable. What is 
significant depends upon the circumstances of each acquisition. 

(d) Possession of a Certificate of Current Cost or Pricing Data is not a substitute for examining and analyzing the 
contractor's proposal. 

(e) If cost or pricing data are requested by the Ge¥emmeat contracting officer and submitted by an offeror; but an 
exception is later found to apply, the data shall not be considered cost or pricing data and shall not be regarded tU 

certified in accordance with this subsection. Instead, the data sluzll be considered to be infomuJtion other than cost 
or p~ing daJiL Examples include: 

(1) Contractor en-oneously submitted cost or p~ing data when price was based on adeqruzte price competition. 

(2) Contractor submitted cost or pricing data when p~e wa expected to exceed the pertinent threshold, but 
resulting contract action was less than the pertinent threshold. 

(3) Contracting officer required submission of cost or pril:ing do.ta below the pertinent threshold without the 
written approval of the head of the contracting activity. 

CODSIA ANALYSIS 
CODSIA believes additional clarity is needed, including examples of 
circumstanCes where certified cost or pricing data would be subsequently 
determined to be uncertified. 

15.506-3 Documenting the negotiation. 

(a) The contract file shall document the principal elements of the negotiated agreement The documentation (e.g., 
price negotiation memorandum (PNM)) shall include the following: 

(1) The purpose of the negotiation. 

(2) A description of the acquisition, including appropriate identifying numbers (e.g., RFP No.). 

(3) The name, position, and organization of each person representing the contractor and the Government in the 
negotiation. · 

(4) The current status of any contractor systems (e.g., purchasing, estimating, accounting, and compensati~n) to the 
extent they affected and were considered in the negotiation. 
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(5) If cost or pricing data were not required in the case of any price negotiation exceeding the cost or pricing data 
threshold, the exception used and the basis for il 

(6) If cost or pricing data were required, the extent to which the contracting officer-

{i) Relied on the cost or pricing data submitted and used them in negotiating the price; or 

(ii) Recognized as inaccurate, incomplete, or noncurrent any cost or pricing data submitted; the action taken by the 
contracting officer and the contractor as a result; and the effect' of the defective data on the price negotiated. 

(7) If cost or pricing data were required in the ClUe of any price negodation below ·the cost or pricing data 
threshold, the heai:l of the contracting activity's wriitenjustijiclltion • 

(i) Why the con.Jracting officer could not determine the reaso1Ulbleness of price with the cost or pricing data; and 

(ii) What efforts were taken to obtain the necessary data from sources other than the contractor. 

CODSIA ANALYSIS 
The price negotiation memorandum should contain a complete record of why 
cost or pricing data were obtained on contract actions below the pertinent 
threshold. 

~ (8) A summary of the contractor's proposal, any field pricing assistance recommendations, including the reasons 
for any pertinent variances from them, the Government's negotiation objective, and the negotiated position. Where 
the determination of price reasonableness is based on cost analysis, the summary shall address each major cost 
element When determination of price reasonableness is based on price analysis, the summary shall include tbe 
source and type of data used to support the determination. 

~ (9) The most significant facts or considerations controlling the establishment of the prenegotiation objectives and 
the negotiated agreement including an explanation of any significant differences between the two positions. 

~ (10) To the extent such direction has a significant effect on the action, a discussion and quantification of the 
impact of direction given by Congress, other agencies, and higher-level officials (i.e., officials who would not 
normally exercise authority during the award and review process for the instant contract action). · 

~ (11) The bnsis for the profit or fee prenegotiation objective and the profit or fee negotiated. 

(b) Whenever field pricing assistance has been obtained, the contracting officer shall forward a copy ofthe analysis 
to the office(s) providing assistance. When appropriate, infonnation on how advisory field support can be made 
more effective should be provided separate!~-: 
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15.507 Special cost or pricing areas. 

15.507-1 Defective cost or pricing data. 

(a) If, before agreement on price, the contracting officer learns that any cost or pricing data submitted are inaccurate, 
incomplete, or noncurren~ the contracting officer shall immediately bring the matter to the attention of the 
prospective contractor, whether the defective data increase or decrease the contract price. The contracting officer 
shall consider any new data submitted to correct the deficiency, or consider the inaccuracy, incompleteness, or 
noncurrency of the data when negotiating the contract price. The price negotiation memorandum shall reflect the 
adjustments made to the data or the corrected data used to negotiate the contract price. 

(b)(l) If, after award, cost or pricing data are found to be inaccurate, incomplete, or noncurrent as of the date of final 
agreement on price or &R earlier anotlur date agreed upon by the parties given on the contractor's or subcontractor's 
Certificate of Current Cost or Pricing Data, the Government is entitled to a price adjustmen~ including profit or fee, 
of any significant amount by which the price was increased because of the defective data. This entitlement is ensured 
by including in the contract one of the clauses prescribed in 15.508 (b) and (c) and set forth in the provision at 
52.215-22, Price Reduction for Defective Cost or Pricing Data, and 52.215-23, Price Reduction for Defective Cost 
or Pricing Data-Modifications. The clauses give the Government the right to a price adjusunent for defects in cost or 
pricing data submitted by the contractor, a prospective subcontractor, or an actual subcontractor. 

(2) In arriving at a price adjustment, the contracting officer shall consider the time by which the cost or pricing data 
became reasonably available to the contractor, and the extent to which the Government relied upon the defective 
data. 

(3) The clauses referred to in paragraph (b)(l) of this subsection recognize that the Government's right to a price 
adjustment is not affected by any of the following circumstances: 

-
(i) The contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position; 

(ii) The contracting officer should have known that the cost or pricing data in issue were defective even though the 
contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
contracting officer; 

,, 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under such contract; or 

(iv) Cost or pricing data were required, howeve~:. the. prime contractor or subcontractor did not submit a Certificate 
of Current Cost or Pricing Data relating ~o the-coatract ..... ; 

(4) Subject to paragraphs (b) (5) and (6) of this subsection, the contracting officer shall allow an offset for any 
understated cost or pricing data submitted irr-support of price negotiations, up to the amount of the Government's 
claim for overstated pricing data arising out of the same pricing action (e.g., the initial pricing of the same contract or 
the pricing of the same change order). 
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(5) An offset SQall be allowed only in an amount supported by the facts and if the contractor-

(i) Certifies to the contracting officer that, to the best of the contractor's knowledge and belief, the contractor is 
entitled to the offset in the amount requested: and 

(ii) Proves that the cost or pricing data were available before the date of agreement on price but were not submitted. 
Such offsets need not be in the same cost groupings (e.g., material, direct labor, or indirect costs). 

(6) An offset shall not be allowed if-

(i) The und-erstated data was known by the contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(ii) The Government proves that the facts demonstrate that the price would not have increased in the amount to be 
offset even if the available data had been submitted before the date of agreement on price. 

(7)(i) In addition to the price adjustment amount, the Government is entitled to interest on any overpayments. The 
Government is also entitled to penalty amounts on certain of these overpayments. Overpayment occurs only when 
payment is made for supplies or services accepted by the Government Overpayments do not result from amounts 
paid for contract financing, as defined in 32.902. 

(ii) In calculating the interest amount due, the contracting officer shall -

(A) Determine the defective pricing amounts that have been overpaid to the contractor; 

(B) Consider the date of each overpayment (the date of overpayment for this interest calculation shall be the date 
payment was made for the related completed and accepted contract items; or for subcontract defective pricing, the 
date payment was made to the prime contractor, based on prime contract progress billings or deliveries, which 
included payments for a completed and accepted subcontract item); and 

(C) Apply the underpayment interest rate(s) in effect for each quarter from the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed by the Secretary of the Treasury under 26 U.S.C. 662l(a)(2). 

~ . . 

(iii) In arriving at the amount due for P,enalties on contracts where the submission of defective cost or pricing data 
was ·a knowing submission, the contracting officer shall obtain an amount equal to the amount of overpayment made. 
Before taking any contractual actions concerning penalties, the contracting officer shall obtain the advice of counsel. 

(iv) In the price reduction modific:£tion or •ma.'ld, Jh~ntracting officer shall separately include -

(A) The repayment amount; 

(B) The penalty amount (if any); 

(C) The interest amount through a specified date; and 

(D) A statement that interest will continue to accrue until repayment is made. 
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(c) If, after award, the contracting officer learns or suspects that the data furnished were not accurate, complete, and 
current. or were not adequately verified by the contractor as of the time of negotiation, the contracting officer shall 
request an audit to evaluate the accuracy, completeness, and currency of the data. The Government may evaluate the 
profit-cost relationships only if the audit reveals that the data certified by the contractor were defective. The 
contracting officer shall not reprice the contract solely because the profit was greater than forecast or because a 
contingency specified in the submission failed to materialize. 

(d) For each advisory audit received based on a postaward review that indicates defective pricing, the contracting 
officer shall make a determination as to whether or not the data submitted were defective and relied upon. Before 
making such ·a determination, the c_ontracting officer should give the contractor an opportunity to suppon the 
accuracy,-completeness, and currency of the data in question. The contracting officer shall prepare a memorandum 
documenting both the determination and any corrective action taken as a result The contracting officer shall send 
one copy of this memorandum to the auditor and, if the contract has been assigned for administration. one copy to 
the administrative contracting officer (ACO). A copy of the memorandum or other notice of the contracting officer's 
detemtination shall be provided to the contractor. 

(e) If both the contractor and subcontractor submitted, and the contractor certified, or should have certified. cost or 
pricing data. the Government has the right. under the clauses at 52.215-22, Price Reduction for Defective Cost or 
Pricing Data. and 52.215-23, Price Reduction for Defective Cost or Pricing Data-Modifications, to reduce the prime 
contract price if it was significantly increased because a subcontractor submitted defective data. This right applies 
whether these data supported subcontract cost estimates or supported fum agreements between subcontractor and 
contractor. 

(f) If Government audit discloses defective subcontractor cost or pricing data. the information necessary to suppon a 
reduction in prime contract and subcontract prices may be available only from the Government To the extent 
necessary to secure a prime contract price reduction, the contracting officer should make this information available 
to the prime contractor or appropriate subcontractors, upon request If release of the information would co~romise 
Government security or disclose trade secrets or confidential business information, the contracting officer shin 
release it only under conditions that will protect it from improper disclosure. Information made available under this 
paragraph shall be limited to that used as the basis for the prime contract price reduction. In order to afford an 
opportunity for corrective action, the contracting officer should give the prime contractor reasonable advance notice 
before determining to reduce the prime contract price. 

~. 

(1) When a prime contractor includes defective subcontract data in arriving at the price but later awards the 
subcontract to a lower priced subcontractor (or does not subcontract for the work}, any adjustment in the prime 
contract price due to defective subcontract data is limited to the difference (plus applicable indirect cost and profit 
markups) between the subcontract price used for pricing the prime contract. and either. the actual subcontract price or 
the actual cost to the contractor, if not subcontracted, provided ~ data au which the 'tl~tual subcontract price is 
based are not themselves defective. 

(2) Under cost-reimbursement contracts and-iinder all fixed-price contracts except firm-fiXed-price contracts, and 
fiXed-price contracts with economic price adjustment. payments to subcontractors that are higher than they would be 
had there been no defective subcontractor cost or pricing data shall be the basis for disallowance or nonrecognition 
of costs under the clauses prescribed in 15.508 (b) and (c). The Government has a continuing and direct financial 
interest in such payments that is unaffected by the initial agreement on prime contract price. 
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15.507-2 Make-or-buy programs. . 

(a) General. The prime contractor is responsible for managing contract performance, including planning, placing, 
and administering subcontracts as necessary to ensure the lowest overall cost and technical risk to the GovemmenL 
When make-or-buy programs are required, the Government may reserve the right to review and agree on the 
contractor's make-or-buy program when necessary to ensure negotiation of reasonable contract prices, satisfactory 
performance, or implementation of socioeconomic policies. Consent to subcontracts and review of contractors' 
purchasing systems are separate actions covered in part 44. This section does not apply to contracts for commercild 
items. 

(b) Definitions. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.507-2 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 

Buy item means an item or work effort to be produced or performed by a subcontractor. 

Make item means an item or work effort to be produced or performed by the prime contractor or its affiliates, 
subsidiaries, or divisions. 

Make-or-buy program means that part of a contractor's written plan for a contract identifying those major items to be 
produced or work efforts to be performed in the prime contractor's facilities and those to be subcontracted. · 

(c) Acquisitions requiring make-or-buy programs. (1) Contracting officers may require prospective contractors to 
submit make-or-buy program plans for negotiated acquisitions requiring cost or pricing data whose estimated value 
is $10 million or more, except when the proposed contract is for research or development and, if prototypes or 
hardware are involved, no significant follow-on production is anticipated. 

(2) Contracting oJficers may require prospective contractors to submit make-or-buy programs for negotiated 
acquisitions whose estimated value is under $10 million only if the contracting officer-

(i) Determines that the information is necessary; and 

(ii) Documents the reasons in the contract file. 

(d) Solicitation requirements. When prospective contractors are required to submit proposed make-or-buy programs, 
the solicitation shall include - · 

( 1) A statement that the program and required supporting information must accompany the offer; and 

(2) A description of factors to be used in evaluating the proposed program, such as capability, capacity, availability 
of small, small disadvantaged, and women-owned small business concerns for subcontracting, establishment of new 
facilities in or near labor surplus areas, delivery or pedormance schedules, control of technical and schedule 
interfaces, proprietary processes, technical superiority or exclusiveness, and technical risks involved. 
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(e) Program requirements. To suppon a make-or-buy program, the following information shall be supplied by the 
contractor in its proposal: 

(I) Items and work included. The information required from a contractor in a make-or-buy program shall be confined 
to those major items or work efforts that normally would require company management review of the make-or-buy 
decision because they are complex, costly, needed in large quantities, or require additional facilities to produce. Raw 
materials, commercial items (see 2.101), and off-the-shelf items (see 46.101) shall not be included, unless their 
potential impact on contract cost or schedule is critical. As a rule, make-or-buy programs should not include items or 
work efforts estimated to cost less than 1 percent of the total estimated contract price or any minimum dollar amount 
set by the agency. 

(2) The offeror's program should include or be supported by the following information: 

(i) A description of each major item or work effort. 

(ii) Categorization of each major item or work effon as "must make," "must buy" or '~can either make or buy." 

(iii) For each item or work effon categorized as "can either make or buy," a proposal either to "make" or to "buy." 

(iv) Reasons for categorizing items and work efforts as "must make" or "must buy," and proposing to "make" or to 
"buy" those categorized as "can either make or buy." The reasons must include the consideration given to the 
evaluation factors described in the solicitation and be in sufficient detail to permit the contracting officer to evaluate 
the categorization or proposal. · 

(v) Designation of the plant or division proposed to make each item or perform each work effort, and a statement as 
to whether the existing or proposed new facility is in or near a labor surplus area 

(vi) Identification of proposed subcontractors, if known, and their location and size status (see also subpart 19.7 for 
subcontracting plan requirements). 

(vii) Any recommendations to defer make-or-buy decisions when categorization of some items or work efforts is 
impracticable at the time of submission. 

(viii) Any other information the contracting officer requires in order to evaluate the program. 

(0 Evaluation, negotiation, and agreement Contracting officers shall evaluate and negotiate proposed make-or-buy 
programs as soon as practicable after their receipt and before contract award. 

( 1) When the program is to be incorporated in the contract and the design status of the product being acquired does 
not permit accurate precontract identification of major items or work efforts, the contracting officer shall notify _the 
prospective contractor in writing that these items or efforts, when identifiable, shall be added under the clause at 
52.215-21, Changes or Additions to Make-or-Buy Program. 
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(2) Contracting officers normally shall not agree to proposed "make items" when the products or services are not 
regularly manufactured or provided by the contractor and are available- quality, quantity, delivery, and other 
essential factors considered - from another finn at equal or lower prices or when they are regularly manufactured or 
provided by the contractor, but available- quality, quantity, delivery, and other essential factors considered- from 
another firm at lower prices. However, the contracting officer may agree to these as .. make items" if an overall lower 
Goveminentwide cost would result or it is otherwise in the best interest of the Government If this situation occurs in 
any fixed-price incentive or cost-plus-incentive-fee contract, the contracting officer shall specify these items in the 
contract and state that they are subject to paragraph (d) of the clause at 52.2.15-21, Changes or Additions to Make-or
Buy Program (see 15.508(a)). If the contractor proposes to reverse the categorization of such items during contract 
perfonnance, the contract price shall be subject to equitable reduction. · 

(g) Incorporating make-or-buy programs in contracts. The contracting officer may incorporate the make-or-buy 
program in negotiated contracts for - · 

(1) Major systems (see part 34) or their subsystems or components, regardless of contract type; or 

(2) Other supplies and services if-

(i) The contract is a cost-reimbursable contract. or a cost-sharing contract In which the contractor's share of the cost 
is less than 25 percent; and 

(ii) The contracting officer determines that technical or cost risks justify Government review and approval of 
changes or additions to the make-or-buy program. 

15.507-3 Forward pricing rate agreements. 

(a) When certified cost or pricing data are required, offerors are required to describe any forward pricing ra~ 
agreements (FPRA's) in each specific pricing proposal to which the rates apply and to identify the latest cost or 
pricing data already submitted in accordance with the agreement All data submitted in connection with the 
agreement, updated as necessary, form a part of the total data that the offeror certifies to be accurate, complete, and 
current at the time of agreement on price for an initial contract or for a contract modification. 

(b) Contracting officers will use FPRA rates as bases for pricing all contracts, modifications, and other contractual 
actions to be performed during the period covered by the agreement Conditions that may affect the agreement's 
validity shall be reported promptly to the ACO. If the ACO determines that a changed condition invalidates the 
agreement, the ACO shall notify all interested parties of the extent of its effect and status of efforts to establish a 
revised FPRA. 

(c) Contracting officers shall not require certification at the time of agreement for data supplied in support ofFPRA's 
or other advance agreements. When a forward pricing rate agreement or other advance agreement is used to price a 
contr-clct action that requires a certificate, the-certificate supporting that contract action shall cover the data supplied 
to support the FPRA or other advance agreement, and all other data supporting the action. 

(d) When an FPRA is invalid, the contractor should submit and negotiate a new proposal to reflect the changed 
conditions. If an FPRA has not been established or has been invalidated, the ACO wiU issue a forward pricing rate 
recommendation (FPRR) to buying activities with documentation to assist negotiators. In the absence of a FPRA or 
FPRR field pricing information will include support for rates utilized. 

(e) The ACO may negotiate continuous updates to the FPRA. The FPRA will provide specific terms and conditions 
covering notification, application, and data requirements for systematic monitoring to assure the validity of the rates. 
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15.507-4 Should-cost review. 

(a) General. (1) Should-cost reviews are a specialized form of cost analysis. Should-cost reviews differ from 
traditional evaluation methods because they do not assume that a contractor's historical costs reflect efficient and 
economical operation. Instead, these reviews evaluate the economy and efficiency of the contractor's existing work 
force, methods, materials, facilities, operating systems, and management These reviews are accomplished by a 
multi-functional team of Government contracting, contract administration, pricing, audit. and engineering 
representatives. The objective of should-cost reviews is to promote both short and long-range improvements in the 
contractor's economy and efficiency in order to reduce the cost of performance of Government contracts. In addition, 
by providing rationale for any recommendations and quantifying their impact on cost. the Government will be better 
able to develop realistic objectives for neg~tiation. 

(2) There are two types of should-cost reviews- program should-cost review (see paragraph (b) of this subsection) 
and overhead should-cost review (see paragraph (c) of this subsection). These should-cost reviews may be performed 
together or independently. The scope of a should-cost review can range from a large-scale review examining the 
contractor's entire operation (including plant-wide overhead and selected major subcontractors) to a small-scale 
tailored review examining specific portions of a contractor's operation. 

(b) Program should-cost review. ( 1) Program should-cost review is used to evaluate significant elements of direct 
costs, such as material and labor, and associated indirect costs, usually associated with the production of major 
systems. When a program should-cost review is conducted relative to a contractor proposal, a separate audit report 
on the proposal is required. 

(2) A program should-cost review should be considered, particularly in the case of a major system acquisition (see 
part 34), when -

(i) Some initial production has already taken place; 

(ii) The contract will be awarded on a sole-source basis; 

(iii) There are future-year production requirements for substantial quantities of like items; 

(iv) The items being acquired have a history of increasing costs; 

(v) The work is sufficiently defined to permit an effective analysis and major changes are unlikely; 

. (vi) Sufficient time is available to plan and adequately conduct the should-cost review; and 

(vii) Personnel with the required skills are available or can be assigned for the duration of the should-cost review. 

(3) The contracting officer should decide which elements of the contractor's operation have the greatest potential for 
cost savings and assign the available personnel resources accordingly. The expertise of on-site Government 
personnel should be used, when appropriate. While the particular elements to be analyzed are a function of the 
contract work task, elements such as manufacturing, pricing and accounting, management and organization, and 
subcontract and vendor management are normally reviewed in a should-cost review. 
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(4) In acquisitions for which a program should-cost review is conducted, a separate program should-cost review team 
report. prepared .in accordance with agency procedures, is required. The contracting officer shall consider the 
findings and recommendations contained in the program should-cost review team report when negotiating the 
contract price. After completing the negotiation, the contracting officer shall provide the ACO a report of any 
identified uneconomical or inefficient practices, together with a report of correction or disposition agreements 
reached with the contractor. The contracting officer shall establish a follow-up plan to monitor the correction of the 
uneconomical or inefficient practices. · 

(5) When a program should-cost review is planned, the contracting officer should state this fact in the acquisition 
plan or acquisition plan updates (see subpart 7.1) and in the solicitation. 

(c) Overhead should-cost review. (1) An overhead should-co~t review is used to evaluate indirect costs, such as 
fringe benefits, shipping and receiving, facilities and equipment, depreciation, plant maintenance and security, taxes, 
and general and administrat.lve activities. It is normally used to evaluate and negotiate an FPRA with the contractor. 
When an overhead should-cost review is conducted, a separate audit report is required. 

(2) The following factors should be_considered when s.electing contractor sites for overhead should-cost reviews: 

(i) Dollar amount of Government business. 

(ii) Level of Government participation. 

(iii) Level of noncompetitive Government contracts. 

(iv) Volume of proposal activity. 

(v) Major system or program. 

(vi) Corporate reorganizations, mergers, acquisitions, or takeovers. 

(vii) Other conditions (e.g., changes in accounting systems, management, or business activity). 

(3) The objective o'f the overhead should-cost review is to evaluate significant indirect cost elements in-depth, and 
identify and recommend corrective actions regarding inefficient and uneconomical practices. If it is conducted in 
conjunction with a program should-cost review, a separate overhead should-cost review report is. not required. 
However, the findings and recommendations of the overhead should-cost team, or any separate overhead should-cost 
review report. shall be provided to the ACO. The ACO should use this information to form the basis for the 
Government position in nezotiating an FPRA with the contractor. The ACO shall establish a follow-up plan to 
monitor the correction of the uneconomical or inefficient practices. 
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15.507-5 Estimating systems. 

(a) Using an acceptable estimating system for proposal preparation benefits both the Government and the contractor 
by increasing the accuracy and reliability of individual proposals. Cognizant audit activities, when it is appropriate to 
do so, shall establish and manage regular programs for reviewing selected contractors' estimating systems or 
methods, in order to reduce the scope of reviews to be performed on individual proposals, expedite the negotiation 
process, and increase the reliability of proposals. The results of estimating system reviews shall be documented in 
survey reports. 

(b) The auditor shall send a copy of the estimating system survey report and a copy of the official notice of 
corrective. action required to each contracting office and contract administration office having substantial business 
with that contractor. Significant deficiencies not corrected by the contractor shall be a consideration in subsequent 
proposal analyses and negotiations. 

15.508 Solicitation provisions and contract clauses. 

(a) The contracting officer shall insert the clause at 52.215-21, Changes or Additions to Make-or-Buy Program, in 
solicitations and contracts when it is contemplated _that a make-or-buy program will be incorporated in the contract 
If a less economical "make" or "buy" categorization is selected for one or more items of significant value, the 
contracting officer shall use the clause with -

(1) Its Alternate I, if a fixed-price incentive contract is contemplated; or 

(2) Its Alternate II, if a cost-plus-incentive-fee contract is contemplated .. 

(b) The contracting officer shall, when contracting by negotiation, insert the _clause at 52.215-22, Price Reduction for 
Defective Cost or Pricing Data, in solicitations and contracts when it is contemplated that cost or pricing data will be 
required from the contractor or any subcontractor (see 15.503-4). -

(c) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-23, Price Reduction for 
Defective Cost or Pricing Data-Modifications, in solicitations and contracts when it is contemplated that cost or 
pricing data will be required from the contractor or any subcontractor (see 15.503-4) for the pricing of contract 
modifications, ang the clause prescribed in paragraph (b) of this section has not been included. 

(d) The contracting officer shall insert the clause at 52.215-24, Subcontractor Cost or PriCing Data, in solicitations 
and contracts when the clause prescribed in paragraph (b) of this section is included. 

(e) The contracting officer shall insert the clause at 5~215-25, Subcontracua Cost or Pricing Data-Modifications, in 
solicitations and contracts when the clause prescribed in paragraph (c) of this section is included. 
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(0 The contracting officer shall insert the clause at 52.215-26, Integrity of Unit Prices, in solicitations and contracts 
for other than-

( 1) Acquisitions at or below the simplified acquisition threshold; 

(2) Construction or architect-engineer services under part 36; 

(3) Utility services under part 41; 

(4) Service contracts where s.upplies are not required; 

(5) Acquisitions of commercial items; and 

(6) Contracts for petroleum products. The contracting officer shall insert the clause with its Alternate I when 
contracting without full and open competition or when prescribed by agency regulations. 

·(g) The contracting officer shall insen the clause at 52.215-27, Termination of Defined Benefit Pension Plans, in 
solicitations and contracts for which it is anticipated that cost or pricing data will be required or for which any 
preaward or postaward cost detenninations will be subject to part 31. 

(h) The contracting officer shall insen the provision at 52.215-30, Facilities Capital Cost of Money, in solicitations 
expected to result in contracts that are subject to the cost principles for contracts with commercial organizations (see 
subpart 31.2). · 

(i) If the prospective contractor does not propose .facilities capital cost of money in its offer, the contracting officer 
shall insert the clause at 52.215-31, Waiver of Facilities Capital Cost of Money, in the resulting contract 

-G> The contracting officer shall insert the clause at 52.215-39, Reversion or Adjustment of Plans for Postretirement 
Benefits (PRB) Other Than Pensions, in solicitations and contracts for which it is anticipated that cost or pricing data 
will be required or for which any preaward or postaward cost detenninations will be subject to part 31. 

(k) The contracting officer shall insen the clause at 52.215-40, Notification of Ownership Changes, in solicitations 
and contracts for which it is contemplated that cost or pricing data will be required or for which any preaward or 
postaward cost determination will be subject to subpart 31.2. 

(1) Considering the hierarchy at 15.502, the contracting officer may insert the provision at 52.215-41, Requirements 
for Cost or Pricing Data or Information Other Than Cost or Pricing Data, in solicitations if it is reasonably certain 
that cost or pricing data or information other than cest or pricing data wilt-be required. This provision also provides 
~tructions to offerors on how to request an exception. The contracting officer shall-

(1) Use the provision with its Alternate I to specify a format for cost or pricing data other than the format required by 
Table 15-2 of this section; 

(2) Use the provision with its Alternate II if copies of the proposal are to be sent to the ACO and contract auditor; 

(3) Use the provision with its Alternate m if submission via electronic media is required; and 

( 4) Replace the basic provision with its Alternate IV if cost or pricing data are not expected to be required because 
an exception may apply, but infonnation other than cost or pricing data is required as described in 15.503-3. 
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(m) Considering the hierarchy at 15.502, the contracting officer may insen the clause at 52.215-42, Requirements for 
Cost or Pricing Data or Information Other Than Cost or Pricing Data-Modifications, in solicitations and contracts if 
it is reasonably cenain that cost or pricing data or information other than cost or pricing data will be required for 
modifications. This clause also provides instructions to contractors on how to request an exception. The contracting 
officer shall -

(1) Use the clause with its Alternate I to specify a format for cost or pricing data other than tht? format required by 
Table 15-2 of this section; · · 

(2) Use ~e clause with its Alternate II if copies of the proposal are to be sent to the ACO and contract auditor; 

(3) Use the clause with its Alternate III if submission via electronic media is required; and 

(4) Replace the basic clause with its Alternate IV if cost or pricing data are not expected to be required because an 
exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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Table 15-2. Instructions for Submitting Cost or Pricing Data 

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are required. 

Notices 

1. There is a clear distinction between submitting cost or pricing data and merely making available books, records, 
and other documents without identification. The requirement for submission of cost or pricing data is met when all 
accurate cost or pricing data reasonably available to the offeror have been submitted, either actually or by specific 
identification, to the Contracting Officer or an authorized representative. As later information comes into your 
possession, it should be promptly submitted to the Contracting Officer demonstrating how the information relates to 
your price proposal. The requirement for submission.of cost or pricing data continues up to the time of agreement on 
price, or &R eBflier another date agreed upon between the parties if applicable. 

2. By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to 
examine records that formed the basis for the pricing proposal. That examination can take place at any time before 
award. It may include those books, records, documents, and other types of factual information (regardless of fonn or 
whether the information is specifically referenced or included in the proposal as the basis for pricing) that will permit 
an adequate evaluation of the proposed price. 

General Instructions 

1. You must provide the following information on the first page of your pricing proposal: 

(a) Solicitation, contract and/or modification number, 

(b) Name and address of offeror; 

(c) Name and telephone number of point of contact; 

(d) Name of contract administration office (if available); 

(e) Type of contract action (that is, new contract, change order, price revisiorilredetennination, letter contract. 
unpriced order, or other); 

(f) Proposed cost, profit or fee, and total; 

·• (g) Whether you will require the use of Government property in the performance of !he contract, and, if SO'; what 
property; 

(h) Whether your organization is subject to cost aecounting standards, whether the proposal is consistent with your 
established estimating and accounting principles and procedures and FAR part 31, Cost Principles, and, if not, an 
explanation; · 
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(i) The following statement:. 

This proposal reflects our estimates and/or actual costs as of this date and conforms with the instructions in FAR 
15.503-5(b)(l) and Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized 
representative(s) the right to examine, at any time before award, those records, which include books, documents, 
accounting procedures and practices, and other data, regardless of type and form or whether such supporting 
information is specifically referenced or included in the proposal as the basis for pricing, that will pennit an adequate 
evaluation of the proposed price. 

0) Date of submission; and 

(k) Name, title and signature of authorized representative. 

2. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data 
and information accompanying or identified in the proposal. In addition, you must annotate any future additions 
and/or revisions, up to the date of agreement on price, or B:R earlier another date agreed upon by the parties, on a 
supplemental index. 

3. As part of the specific inform'ation required, you must submit. with your proposal, cost or pricing data (that is, data 
that are verifiable and factual and otherwise as defined at FAR 15.501). You must clearly identify this data as .. Cost 
or Pricing Data." In addition, you must submit with your proposal any information reasonably required to explain 
your estimating process, including -

a. The judgmental factors applied and the mathematical or other methods used in the estimate, including those used 
in projecting from known data; and 

b. The nature and amount of any contingencies included in the proposed price. 

4. You must show the relationship between contract line item prices and the total contract price. You must attach 
cost-element breakdowns for each proposed line item, using the appropriate format prescribed in the "Formats for 
Submission of Line Item Summaries" section of this table. You must furnish supporting breakdowns for each cost 
element. consistent with your cost accounting system. 

5. When more than one contract line item is proposed, you must also provide summary total amounts covering all 
line items for each element of cost. 

6. Whenever you have incurred costs for work performed before submission of a proposal, you must identify those 
-:osts in your cost/price proposal. · 

7. If you have reached an agreement with Government representatives on use of forward pricing rates/factors, 
identify the agreement, include a copy, and describe its nature. 

8. As soon as practicable after final agreement on price or 8ft earlier another date agreed to by the parties, but before 
the award resulting from the proposal, you must, under the conditions stated in FAR 15.506-2, submit a Certificate of 
Current Cost or Pricing Data. 
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Cost Elements 

Depending on your system, you must provide breakdowns for the following basic cost elements, as applicable: 

A. Materials and services. Provide a consolidated priced summary of individual material quantities included in the 
various tasks, orders, or contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, 
etc.). Include raw materials, parts, components, assemblies, and services to be produced or perfonned by others. For 
all items proposed, identify the item and show the source, quantity, and price. Conduct price analyses of all 
subcontractor proposals. Conduct cost analyses for all subcontracts when cost or pricing data are submitted by the 
subcontractor. Include these analyses as part of your own cost or pricing data submissions for subcontracts expected 
to exceed1he appropriate threshold in 15.503-4. Submit the subcontractor cost or pricing data as part of your own 
cost or pricing data as required in subparagraph A(2) of this table. These requirements also apply to all 
subcontractors if required to submit cost or pricing data. 

(1) Adequate Price Competition. Provide data showing the degree of competition and the basis for establishing the 
source and reasonableness of price for those acquisitions (such as subcontracts, purchase orders, material order, etc.) 
exceeding, or expected to exceed, the appropriate threshold set forth at 15.503-4 priced on the basis of adequate 
price competition. For interorganizational transfers priced at other than the cost of comparable competitive 
commercial work of the division, subsidiary, or affiliate of the contractor, explain the pricing method (see 31.205-
26(e)). 

(2) All Other. Obtain cost or pricing data from prospective sources for those acquisitions (such as subcontracts, 
purchase orders, material order, etc.) exceeding the threshold set forth in 15.503-4 and not otherwise exemp~ in 
accordance with 15.503-1(b) (i.e., adequate price competition, commercial items, prices set by law or regulation or 
waiver). Also provide data showing the basis for establishing source and reasonableness of price. In addition, 
provide a summary of your cost analysis and a copy of cost or pricing data submitted by the prospective source in 
support of each subcontrac~ or purchase order that is the lower of either $10,000,000 or more, or both more than the 
pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's proposed price. nie 
Contracting Officer may require you to submit cost or pricing data in support of proposals in lower amounts. 
Subcontractor cost or pricing data must be accurate, complete and current as of the date of final price agreemen~ or 
&R e&flier another date agreed upon by the parties, given on the prime contractor's Certificate of Current Cost or 
Pricing Data. The prime contractor is responsible for updating a prospective subcontractor's data. For standard 
commercial iteiilS' fabricated by the offeror that are generally stocked in inventory, provide a separate cost 
breakdown, if priced based on cost For interorganizational transfers priced at cos~ provide a separate breakdown of 
cost elements. Analyze the cost or pricing data and submit the results of your analysis of the prospective source's 
proposal. When submission of a prospective source's cost or pricing data is required, it must be included along with 
your own cost or pricing data submission, as part of your initial pricing proposal. You must also submit any other 
co~t or pricing data obtained from a subcontractor, either actually or by specific identification, along with the resulls
of any analysis perfonned on that data. 

B. Direct Labor. Provide a time-phased (e.g.,. monthly) breakdown of labor hours, rates, and cost by appropriate 
category, and furnish bases for estimates. 

C. Indirect Costs. Indicate how you have computed and applied your indirect costs, including cost breakdowns. 
Show trends and budgetary data to provide a basis for e•1aha&t:iRg determining the reasonableness of proposed rates. 
Indicate the rates used and provide an appropriate explanation. 
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D. Other Costs. List all other costs not otherwise included in the categories described above (e.g., special tooling, 
travel, computer and consultant services, preservation, packaging and packing, spoilage and rework. and Federal 
excise tax on finished anicles) and provide bases for pricing. 

E. Royalties. If royalties exceed $1,500, you must provide the following information on a separate page for each 
separate royalty or license tee: 

(1) Name and address of licensor. 
(2) Date of license agreement 
(3) Patent numbers. 
(4) Patenr·application serial numbers, or other basis on which the royalty is payable. 
(5) Brief description (including any part or model numbers of each contract item or component on which the royalty 
is payable). 
(6) Percentage or dollar rate of royalty per unit 
(7) Unit price of contract item. 
(8) Number of units. 
(9) Total dollar amount of royalties. 
(10) If specifically requested by the Contracting Officer, a copy of the current license agreement and identification of 
applicable claims of specific patents (see FAR 27.204 and 31.205-37). 

F. Facilities Capital Cost of Money. When you elect to claim facilities capital cost of money as an allowable cost, 
you must submit Form CASB-CMF and show the calculation of the proposed amount (see 31.205-10). 

Formats for Submission of Line Item Summaries 

A. New Contracts (Including Letter Contracts) 

Proposed Proposed 
contract contract 

Cost estimate- estimate-
elements total cost unit cost Reference 

(I) (2) (3) (4) 

Column and Instruction 

( 1) Enter appropriate cost elements. 

(2) Enter those necessary and reasonable costs that, in your judgment, will properly be incurred in efficient contract 
performance. When any of the costs in this column have already been incurred (e.g., under a letter contract), describe 
them on an attached supporting page. When preproduction or startup costs are significant, or when specifically 
requested to do so by the Contracting Officer, provide a full identification and explanation of them. ·- ·. 

(3) Optional, unless required by the Contracting Officer. 

( 4) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary 
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B. Change Orders, Modifications, and Claims 

Cost 
elements 

(1 

Estimated 
cost of all 

wortc deleted 
2) 

(1) Enter ~ppr9priate cost elements. 

Cost of 
deleted wortc 

already 
performed 

3 

Cost of wortc 
added 

5 

Column and Instruction 

(2) Include the current estimates of what the cost would have been to complete the deleted work not yet performed 
(not the original proposal estimates), and the cost of deleted work already performed. 

(3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or, if actuals are 
not available, estimates from your accounting records. Attach a detailed inventory of work. materials, parts, 
components, and hardware already purchased, manufactured, or performed and deleted by the change, indicating the 
cost and proposed disposition of each line item. Also, if you desire to retain these items or any portion of them. 
indicate the amount offered for them. 

(4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted work 
already performed. Column (2)- Column (3) =Column (4). 

(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are significant. or when 
specifically requested to do so by the Contracting Officer, provide a full identification and explanation of them. 
When any of the costs in this column have already been incurred, describe them on an attached supporting schedule. 

(6) Enter the net cos~ of change, which is the cost of work added, less the net cost to be deleted. Column (5) -
Column (4) =Column (6). When this result is negative, place the amount in parentheses. · 

(7) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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C. Price Revision/Redetermination 

Cutoff date 

(1) 

Number of units 
completed 

(2) 

Incurred costs Incurred cost· 
completed 

units Cost elements preproduction 
(7) (8) (9) 

(Use as applicable) 

Number of unit 
to be completed 

(3) 

Incurred COSt• 

Conttact 
amount 

(41 

wort in Total incurred 
process cost 

(10) (11) 

· Column and Instruction 

(I) Enter the cutoff date required by the contract, if applicable. 

Redetcnnination 
proposal amount 

(5) 

Estimated 
c:ost to 

complete 
(12) 

Difference 
(6) 

Estimated 
total cost 

(13) 
Reference 

(14) 

(2) Enter the number of units completed during the period for which experienced costs of production are being 
submitted. 

(3) Enter the number of units remaining to be completed under the contract. 

(4) Enter the cumulative contract amount 

(5) Enter your redetermination proposal amount 

(6) Enter the difference between the contract amount and the redetermination proposal amount. When this re~ult is 
negative, place the amount in parentheses. Column (4)- Column (5) =Column (6). 

(7) Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-price
incentive and fixed-price-redeterminable arrangements should be net of the fair market value of such inventory. In 
suppon of subcontract costs, submit a listing of all subcontracts subject to repricing action, annotated as to their 
status. 

(8) Enter all costs incurred under the contract before starting production and other nonrecurring costs (usually 
referred to as startup costs) from your books and records as. of the cutoff date. These include such costs as 
preproduction engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs 
such as initial rework. spoilage, pilot runs, e~ In the event the amounts are not segregated in or otherwise available 
from your records, enter in this column your best estimates. Explain the basis for each estimate and how the costs are 
charged on your accounting records (e.g., included in production costs as direct engineering labor, charged to 
manufacturing overhead). Also show how the costs would· be allocated to the. units at their various stages of contract 
completion. 

(9) Enter in Column (9) the production costs from your books and records (exclusive of preproduction costs reponed 
in Column (8)) of the units completed as of the cutoff date. 
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( 1 0) Enter in Column ( 1 0) the costs of work in process as determined from your records or inventories at the cutoff 
date. When the amounts for work in process are not available in your records but reliable estimates for them can be 
made, enter the estimated amounts in Column (I 0) and enter in Column (9) the differences between the total incurred 
costs (exclusive of preproduction costs) as of the cutoff date and these estimates. Explain the basis for the estimates, 
including identification of any provision for experienced or anticipated allowances, such as shrinkage, rework, 
design changes, etc. Furnish experienced unit or lot costs· (or labor hours) from inception of contract to the cutoff 
date, improvement curves, and any other ayailable production cost history pertaining to the item(s) to which your 
proposal relates. 

(II) Enter total incurred costs (Total of Columns (8), (9), and (10)). 

(12) Enter those necessary and reasonable costs that in your judgment will properly be incurred in completing the 
remaining work to be performed under the contract with respect to the item(s) to which your proposal relates. 

(13) Enter total estimated cost (Total of Columns (11) and (12)). 

(14) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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PART 52· SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

52.215-21 Changes or Additions to Make-or-Buy Program. · 

As prescribed in 15.508(a), insert the following clause: 

Changes or Additions to Make-or-Buy Program (Date) 

(a) The Contractor shall perform in accordance with the make-or-buy program incorporated in this contract If the 
Contractor proposes to change the program, the Contractor shall, reasonably in advance of the proposed change, (1) 
notify the-Contracting Officer in writing, and (2) submit justification in sufficient detail to permit evaluation. . 
Changes in the place of performance of any .. make" items in the· program are subject to this requirement 

(b) For items deferred at the time of negotiation of this contract for later addition· to the program, the Contractor 
shall, at the earliest possible time -

(1) Notify the Contracting Officer of each proposed addition: and 

· (2) Provide justification in sufficient detail to permit evaluation. 

(c) Modification of the make-or-buy program to incorporate proposed changes or additions shall be effective upon 
the Contractor's receipt of the Contracting Officer's written approval. 

(End of clause) 

Alternate I (Date). As prescribed in 15.508(a)(l) add the following paragraph (d) to the basic clause: 

(d) H the Contractor desires to reverse the categorization of "make" or .. buy" for any item or items designated in the 
contract as subject to this paragraph, it shall -

(1) Support its proposal with cost or pricing data when permitted and necessary to support evaluation, and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the contract 
price in accordance with paragraph (k) of the Incentive Price Revision-Firm Target clause or paragraph (m) of the 
Incentive Price Revision-Successive Targets clause of this contract 

Alternate IT (Date). As prescribed in 15.508(a)(2), add the following paragraph (d) to the basic clause: 

(d) H the Contractor desires to reverse the categorization of "make" or "buy" for any item or items designated in the 
contract as subject to this paragraph, it shall - · 

(1) Support its proposal with cost or pricing data to permit evaluation; and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the contract's 
total estimated cost and fee in accordance with paragraph (e) of the Incentive Fee clause of this contract 
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52.215-22 Price Reduction for Defective Cost or Pricing Data. 

As prescribed in 15.508(b), insert the following clause: 

Price Reduction for Defective Cost or Pricing Data (Date) 

(a) If any price, including profit or fee, negotiated in connection with this contract, or any cost reimbursable under 
this contract, was increased by any significant amount because -

(I) the Contractor or a subcontractor furnished cost or pricing data that were not complete, accurate, and current as 
certified in its Certificate of Current Cost or Pricing Data; 

(2) a subcontractor or prospective subcontractor furnished the Contractor cost or pricing data that were not complete, 
accurate, and current as certified in the Contractor's Certificate of Current Cost or Pricing Data; or 

(3) any of these parties furnished data of any description that were not accurate, the price or cost shall be reduced 
accordingly and the contract shall be modified to reflect the reduction. 

(b) Any reduction in the contract price under paragraph (a) of this clause due to defective data from a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which -

(1) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(c)(l) If the Contracting Officer detennines under paragraph (a) of this clause that a price or cost reduction should be 
made, the Contractor agrees not to raise the following matters as a defense: 

(i) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position and 
thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing 
data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2)(i) Except as prohibited by subdivision (c)(2)(ii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if-

(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if-

(A) The understated data were known by the Contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have incr~ased in the amount 
to be offset even if the available data had been submitted before the date of agreement on price or an earlier date 
agreed upon by the parties. 

(d) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid-

( 1) Simp~e interest on the amount of such overpayment to be computed from the date(s) of overpayment to the 
· Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for 

each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncurrenL 

(End of clause) 
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52.215-23 Price Reduction for Defective Cost or Pricing Data • Modifications. 

As prescribed in 15.508(c), insert the following clause: 

Price Reduction for Defective Cost or Pricing Data - Modifications (Date) 

(a) Tills clause shall become operative only for any modification to this contract involving a pricing adjustment 
expected to exceed the threshold for submission of cost or pricing data at FAR.15.503-4, except that this clause does 
not apply to any modification if an exception under FAR 15.503-1 applies. 

(b) If any price, including profit or fee, negotiated in connection with any modification under this clause, or any cost 
reimbursable under this contract, was increased by any significant amount because (1) the Contractor or a 
subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in its 
Certificate of Current Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished the Contractor 
cost or pricing data that were not complete, accurate, and current as certified in the Contractor's Certificate of 
Current Cost or Pricing Data, or (3) any of these parties furnished data of any description that were not accurate, the 
price or cost shall be reduced accordingly and the contract shall be modified to reflect the reduction. This right to a 
price reduction is limited to that resulting from defects in data relating to modifications for which this clause 
becomes operative under paragraph (a) of this clause. 

(c) Any reduction in the contract price under paragraph (b)_of this clauSe due to defective data from a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which -

(1) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(d)( 1) If the Contracting Officer determines under paragraph (b) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as a defense: 

(i) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position and 
thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing 
data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2)(i) Except as prohibited by subdivision (d)(2)(ii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if-

(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification). or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if-

(A) The understated data were known by the Contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the amount 
to be offset even if the available data had been submitted before the date of agreement on price, or an earlier date 
agreed upon by the parties. 

(e) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid-

(1) Simple interest on the amount of such overpayment to be computed from .the date(s) of overpayment to the 
Contractor to the date the Government is r:epaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment. if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete. inaccurate, or noncurrent 

(End of clause) 
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52.215-24 Subcontractor. Cost or Pricing Data. 

As prescribed in 15.508(d), insert the following :lause: 

Subcontractor Cost or Pricing Data (Date) 

(a) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(b) The Contractor shall require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that. to the best of its knowledge and belief, the data submitted under paragraph (a) of this clause were accurate, 
complete. and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(c) In each subcontract that exceeds the threshold for submission of cost or pricing data at FAR 15.503-4. when 
entered into. the Contractor shall insert either - · 

(1) The substance of this clause. including this paragraph (c), if paragraph (a) of this clause requires submission of 
cost or pricing data for the subcontract; or 

(2) The substance of the clause at FAR 52.215-25, Subcontractor Cost or Pricing Data· Modifications. 

(End of clause) 
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52.215-25 Subcontractor Cost or Pricing Data • Modifications. 

As prescrib:d in 15.508(e), insert the following clause: 

Subcontractor Cost or Pricing Data - Modifications (Date) 

(a) The requirements of paragraphs (b) and (c) of this clause 
shall-

(I) Become operative only for any modification to this contract involving a pricing adjustment expected to exceed 
the threshold for submission of cost or pricing data at FAR 15.503-4; and 

(2) Be limited to such modifications. 

(b) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(c) The Contractor shall. require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (b) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(d) The Contractor shall insert the substance of this clause, including this paragraph (d), in each subcontract that 
exceeds the threshold for submission of cost or pricing data at FAR 15.503-4 on the date of agreement on price or 
the date of award, whichever is later. · 

(End ·of clause) 
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52.215·26 Integrity of Unit Prices. 

As prescribed in 15.508(f), insen the following clause: 

Integrity of Unit Prices (Date) 

(a) Any proposal submitted for the negotiation of prices for items of supplies shall distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to the items' base cost (e.g., manufacturing or acquisition 
costs). Any method of distributing costs to line items that distorts unit prices shall not be used. For example, 
distributing costs equally among line items is not acceptable except when there is little or no variation in base co~t. 
Nothing in ·thi~ paragraph requires submission of cost or pricing data not otherwise required by law or regulation. 

(b) When requested by the Contracting Officer, the Offeror/Contractor shall also identify those supplies that it will 
not manufacture or to which it will not contribute significant value. 

(c) The Contractor shall insert the substance of this clause, less paragraph (b), in all subcontracts for other than: 
acquisitions at or below the simplified acquisition threshold; construction or architect-engineer services under FAR 
Part 36; utility services under FAR Part 41; services where supplies are not required; commercial items: and 
petroleum products. 

(End of clause) 

Alternate I (Date). As prescribed in 15.508(0, substitute the following paragraph (b) for paragraph (b) of the basic 
clause: 

(b) The Offeror/Contractor shall also identify those supplies that it will not manufacture or to which it will not 
contribute significant value. 
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52.215-27 Termination of Defined Benefit Pension Plans. 

As prescribed in 15.508(g), insert the following clause: 

Termination of Defined Benefit Pension Plans (Date) 

The Contractor shall promptly. notify the Contracting Officer in writing when it determines that it will terminate a 
defined benefit pension plan or otherwise recapture such pension fund assets. If pension fund assets revert to the 
Contractor or are constructively received by it under a termination or otherwise, the Contractor shall make a refund 
or give a credit to the Government for its equitable share as requ.ired by FAR 31.205-6(j)(4). The Contractor shall 
include the substance of this clause in all subcontracts under this contract that meet the applicability requirement of 
FAR 15.508(c). 

(End of clause) 
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52.215-41 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data. 

As prescribed in 15.508(1), insen the following provision: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data, offerors may submit a written 
request for exception by submitting the information other than cost or pricing datil described in the following 
subparagraphs. The Contracting Officer may require additional supporting information, but only to the extent 
necessary- to determine whether an exception should be granted, and whether the price is fair and reasonable. 

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document. 
unless it was previously submitted to the contracting office. 

(ii) For a commercial item exception, the offeror shall submit, at a_minimum, information on prices at which the 
same item or similar items have previously been sold in the commercial market that is adequate for evaluating the 
reasonableness of the price for this acquisition. Such information may include -

(A) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
·a copy or describe current published discount policies and price lists Epal3lisheEI er BRpal31isheEI), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 
established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities; 

CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.501. If the DAR Council and CAA Council 
decides not to provide a workable definition of discount, the offeror's obligation 
to disclose unpublished discounts should be removed. It is unfair to impose such 
disclose risks on industry. ). This is a high-risk concern to industry. 

(B) For market-priced items, the source and date or period of the market quotation or other basis for market price, 
the base amount, and applicable discounts. In addition, describe the nature of the market; 

(C) For items included on an active Federal SupPly Service or Information Technology Service Multiple Award 
Schedule contract. proof that an exception has been granted for the schedule item. 

(2) In submitting info171Ultion other tluuz cost or pricing dllltl, the offeror grants the Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, documents, or other directly 
pertinent records to verify any request for an exception under this provision, and the reasonableness of price. Access · 
does not extend to cost or profit information or other data relevant solely to the offeror's determination of the prices 
to be offered in the catalog or marketplace. 
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(b) Requirements for cost or pricing data. H the offeror is not granted an exception from the requirement to submit 
cost or pricing data, the following applies: · 

(I) The offeror shall prepare and submit cost or pricing data and supporting attachments in accordance with FAR 
Table 15-2. 

(2) As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as 
letter contracts), the offeror shall submit a Certificate ofC~ent Cost or Pricing Data. as prescribed by FAR 15.506-
2. ' 

(3) In submiiting cost or pricing data, the offeror grants the Contra.cting Officer or an auJhorir.ed representative 
tlu right to examine, at any time before award, books, records, docunumts, or other directly pertinent records in 
a.ccordllnce with the provisions of 52.215·2. 

CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.503-5 and FAR 15.503-6. CODSIA 
believes that the access to records and audit rights must be absolutely clear, 
particularly if Table 15-3 and Standard Form 1448 are eliminated. The most 
practical alternative if to revised FAR 52.215-41 and FAR 215-42. This is a 
high-risk concern to industry. 

(End of clause) 

Alternate I (DATE). As prescribed in 15.508(1), substitute the following paragraph (b)(l) for paragraph (b)(l) of the 
basic provision: 

(b)( 1) The offeror shall submit cost or pricing data and supporting attachments in the following format: 

Alternate ll (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision: 

(c) When the proposal is submitted, also submit one copy each to: (1) The Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate ill (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision (if Alternate 
n is also used, redesignate as paragraph (d)). 

(c) Submit the cost portion of the proposal via the following electronic media: [Insert media format. e.g., eleetronic 
spreadsheet format. electronic mail, etc.] 

Alternate IV (DATE). As prescribed in 15.508(1), replace the text of the basic provision with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
, including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 

15.503-3:] 
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52.215-42 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data· 
Modifications. 

As prescribed in 15.508(m), insen the following clause: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data • Modifications (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data for modifications under this 
contract. for price adjustments expected to exceed the threshold set fonh at FAR 15.503-4 on the date of the 
agreemel!t on price or the date of the award, whichever is later, the Contractor may submit a written request for 
exception by submitting the information other than cost or pricing data described in the following subparagraphs. 
The Contracting Officer may require additional supporting information, but only to the extent necessary to determine 
whether an exception should be granted, and whether the price is fair and reasonable-

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document. 
unless it was previously submitted to the contracting office. 

(ii) Information on modifications of contracts or subcontracts for commercial items. (A) If-

( 1) The original contract or subcontract was granted an exception from cost or pricing data requirements because the 
price agreed upon was based on adequate price competition or prices set by law or regulation, or was a contract or 
subcontract for the acquisition of a commercial item; and 

(2) The modification (to the contract or subcontract) is not exempted based on one of these exceptions, then the 
Contractor may provide information to establish that the modification would not change the contract or subcontract 
from a contract or subcontract for the acquisition of a commercial item to a contract or subcontract for the -
acquisition of an item other than a commercial item. 

(B) For a commercial item exception, the Contractor shall provide, at a minimum, information on prices at which the 
same item or similar items have previously been sold that is adequate for evaluating the reasonableness of the price 
of the modificatiQ.n. Such information may include -

( 1) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists (pahlished er YApahlished), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price antt itS relationship to the 
established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities. · 

(2) For market-priced items, the source and date or period of the market quotation or other basis for market price, the 
base amount. and applicable discounts. In addition, describe the nature of the markeL 

(3) For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract. proof that an exception has been granted for the schedule item. 

(2) /n submitting information other t!zan cost or pricing dlltD., the Contractor grants the Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, documents, or other directly 
pertinent records to verify any request for an exception under this clause, and the reasonableness of price. Access 
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does. not extend to cost or profit information or other data relevant solely to the Contractor's determination of the 
prices to be offered in the catalog or marketplace. 

(b) Requirements for cost or pricing data. If the Contractor is not granted an exception from the requirement to 
submit cost or pricing data, the following applies: 

(1) The Contractor shall submit cost or pricing data and supporting attachments in accordance with FAR Table 15-2. 

(2) As soon as practicable after agreement on price, but before award (except for unpriced actions), the Contractor 
shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.506-2. 

(3)/n submitting cost or pricing daiiJ, the offeror grants the Contracting Officer or an authoriz.ed representDtive 
the right to examine, at any time before award, books, records, documents, or other directly pertinent records in 
accordance with the provisions of 52.215·2. 

(End of clause) 

Alternate I (DATE). As prescribed in 15.508(m), substitute the following paragraph (b)(l) for paragraph (b)(l) of 
the basic clause. 

(b)(l) The Contractor shall submit cost or pricing data and supporting attachments prepared in the following format: 

Alternate ll (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause: 

(c) When the proposal is submitted, also submit one copy each to: (I) the Administrative Contracting Officer, and 
(2) the Contract Auditor. · 

Alternate ill (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause (if Alternate n 
is also used, redesignate as paragraph (d)}: 

(c) Submit the cost portion .of the proposal via the following electronic media: [Insert media format] 

Alternate IV (DATE). As prescribed in 15.508(m), replace the text of the basic clause with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 
15.503-3.] 
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CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.503-5, FAR 15.503-6, FAR 52.215-41, and. 
FAR 52.215-42. COOS lA is concerned that the proposed rewrite obscures the 
bright-line test which was created as a result of FASA. CODISA supports 
eliminating the Standard Form I 448 only if it is replaced with clear guidance in 
FAR Subpart 15.5 and the solicitation provision at FAR 52.215-41 and contract 
clause at FAR 52.215-42. This is a high-risk concern to industry. 
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PART 99 ·COST ACCOUNTING STANDARDS 

. ,- - _.. 
_,/ '"",: 

CODSIA understands that the DAR Council and CAA Council are not responsible for the regulations promulgated 
by the CAS Board. However, CODSIA believes it is imponant use all related opportunities to continue ·expressing its 
concern with the Board's failure to implement necessary reforms and to coordinate its activities with the 
Government's changing pricing rules. CODSIA urges the DAR Council and CAA Council to not implement the 
guidance at FAR 15.504-l(d) on cost realism unless and until the CAS Board has exempted at 48 CFR 9903.201-
l(b)(lS) for fmn fixed price contracts that do not involve the submission of certified cost or pricing data. 
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U.S. GENERAL SERVICES ADMINISTRATION 
Office of Governmentwide Policy 

.JUL i 8 i997 

.MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN 
DIRECTOR 

FROM: 

SUBJECT: 

DEFENSE ACQUISITION REGULATIONS COUNCIL 

~~~-~ '"b ~AR SECRETARIAT_ 

FAR Case 95-029, Part 15 Rewrite; Contracting 
by Negotiation and Competitive Ranqe 
Determinations 

Attached are late comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date is July 14, 1997. 

Response 
Number 

95-029-68 

95-029-69 

95-029-70 

95-029-71 

95-029-72 

95-029-73 

Attachments 

Date Received Comment Date Commenter 

07/16/97 07/14/97 DoD 

07/17/97 07/17/97 Nathan Tash 

07/17/97 07/17/97 Department of 
Com:merce 

07/18/97 07/14/97 NAMC 

07/18/97 07/14/97 Small Business 
.Legislative 
Council 

07/18/97 07/14/97 ASA, Inc 

18th and F Streets, Nw. Washington, DC 20405 
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~- ~. •-'.. .. . ..u-- ···----- ~ ··=-· .... - ·---'·• e.-.-

liooz 



--~T/18/91 FRI 11:03 FAI ZOZ 501 408T FAR STAFF laJ 003 

.· 

OFFICE OF THE UNDER SECRETARY OF DEFENSE ,..., · Cf. Jg·· 
3000 DEFENSE PENTAGON ~ j., 1\ J -" ftj 

WASHINGTON DC: 20301·3000 (_! .:.J ..-1ut- . 

ACQUISITION AND 
TECHNOLOGY 

OP/CPf 

Gener~l Services Administration 
FAR Secretaria~ (VRS) 
1800 F Street, NW 
Room 40.35 
Washington, DC 20405 

Subject: FAR Case 95-029 

Dear sir: 

July 14, 1997 

We have reviewed the proposed rule published in the May 14, 1997, 

Federal P.egiste.r; our comments are attached. 

Attachment 

fl.<.) ,.... • (.•' . ~ ·"" 
'(~" ~y... 0 

Carol F. Covey 
Deputy Direc~or o! Defense Procurem~nt 

(Cost, Pricing, & Finance) 
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GROUP A COMMENTS 

1. FAR 15.209 Cb), prescription for 52.215-2, Audit and RecoJ:ds·
Negotiation. Add ''For c:om:mercial items exempted under 15.503-1" to 
the list of contracts excepted from incorporating 52.215-2 in · 
solicita~ions and contracts. Authority for Comptroller General 
examination of reco~ds !or commercial items is covered in clause 
52.212-5, Contract Terms and Conditions Required ·tn Implement Statutes 
or Executive Orders-commercial Items. 

2. 15.405(a) (1). Delete the first parenthetical reference "(but see 
15.504-~(d) (3)." This paraqraph begins by statinq that for firm
fixed-price or fixed-price with economic price adjustment contracts, 
competition normally establishes price reasonablene~s and that 
comparison of the proposed prices will usually satisfy the requirement 
to perfor.m a price analysis. The parenthetical reference is 
inappropriate because it refers to a totally different subj~ct -- cost 
realism analysis -- which is actually discussed at the end of this 
same paragraph, where another parenthetical reference to 15.504-
l(d) (3) is provided. 

IZI oot -
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3. 15.501, definition of cost or pricing data. Delete the final 
sentence o! the definition. It incorrectly states that cost or 
pricing data may include parametric estimates of elements o! cost or 
pr~ce, from appropriate validated calibrated parametric roodels. 
Parametric estimates are es~imates, they are not cost or pricinq data. 
The data which is included in parametric models is cos~ or pricinq 
data. However, it is not necessary to expand the definltion of cost 
or pricing data to re!er to the data supportinq paramet~\c estimates. 
The change made to 15.504-l(c) (2) (i) (C) is sufficient. 

4. 15.503-J(a) (1}. This paragraph seems to conflicc with 
15.50.2 (a) (2). Ic states that the contracting officer should obtain 
information f~om the offeror to the extent necessary to determine 
price reasonableness. 1S.502(a) (2) establishes an order of preference 
for obtaining information other than cost or pricing data: rely first 
on in!ormation available within the qovernment, second on information 
obtained from sources other than the offeror, and, if necessary, on 
information obtained from the of!eror. 

5. 15.503-J(a) (3). Delete from the last sentence the phrase "in 
accordance with 15.506-2." While 15.506-2 discusses the ~equirement 
for certifying cost or pricing data, it does not mention the topic of 
not requiring certification of contractor provided information other 
than cost or pricing data. Thus no helpful information is provided by 
the cross reference, and it should be deleted. 

6. 15.503-4(a) (1) (ii). Revise the parenthetical reference from ~'(but 
see waivers at 15.503-l(b) (4))" to "(but see waivers ~t 15.503-
l(c) (4)) ." 15.503-l(b) (4) provides no useful information; it simply 
states that a contracting o!!icer shall not require submission of cost 
or pricing data when a waiver has been granted. 15.503-l{c) (4) 
provides pertinent info~mation: that granting a waiver to a prime 
contractor or higher-tier subcontractor does not waive ehe requirement 
fo~ lower-tier subcontractors. 

7. 15.503-4(c). Revise the final reference in the paragraph !rom "in 
accordance with 15.506-2" to ~in accordance with 15.506-2(e)." The 
15.506-2(e) reference more precisely addresses the topic discussed in 
~his 15.503-4(c). 

8. 15.504-l(a) (3). In the second sentence, replace the word "shall
with "should.'t current policy is that a contractinq officer should 
perfo~ a price analysis even though a cost analysis is pe~formed. 

9. 1S.S04-1(a) (7). Because of the way the Federal Ac~1isition 
Institute (FAI) has listed the 5 resource guides on the Internet, we 
recommend ~he following changes to coincide with FAI's re!erence. In 
one place, FAI refers to the resource ·guides not by title, but by 
volume number, and the order of the volume titles does not match the 
FAR coverage. 
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The Air Force Institute ot Technology (AFIT) and the Federal 
Acqui:5ition Institute (FA!) jointly prepared a ee:Eies e.f 
~ aesl~ re£ereAeee [five volume set of Contract Pricing 
Resource Guides] to guide pricing and negociation.petsonnel. 
The !ive desl~ refe~eReee [quidcas] are: [I ·-1 £'rice 
Analysisr[i] €est A:Aalysie 1 [%% -] Qu~ntitative Techniques 
for Contract Pricingr(; III - Cost Analysis; IV -] Advanced 
Is~ues in Contract Pricingr[:l and (V -l Federal Contract 
Negotiation Techniques. The[se] references provide detailed 
discussion and examples applying pricing policies to pricing 
problems. They are to be used for instruction and 
professional guidance. However, they a~e not directive and 
should be considered·informational only. Copies of the~ 

-references are available on CD-ROM which also contains the 
FAR, the FTR and various other r.egulations and trainlng 
materials. The CO-ROM may be purchased by annual 
subscription (updated quarterly), or .individually (reference 
~List ID GSAFF,u Stock No. 722-009-0000-2). The individual 
CO-ROMs or subscription to the CO-ROM may be purchased from 
the Superintendent of Documents, U.S. Government Printing 
Office, by telephone (202) 512-1800 or facsimile (202) 512-
2550, or by mail order from the Superintendent of Dotuments, 
P.O. Box 371954, Pittsbur;h, PA 15250-7954. Free copies of 
the ~ references are available on the World Wide Web, 
Internet address: http://www.9sa.gov/staff/v/guides/ 
instructions.htm. 
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Ge eral Services Administration 
F Secretariat (VllS) 
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"'f~~gton, DC 2040S 

Sir or Madam: 

s letter is in reference to lAB, Case 9S.W. I would lik 

!· ?1 . 
1 it bclie'Je the sentenc:e in 1S.1os regarding comparative u 

I 
S P.tember 12., 1996 draft should not have been dcl-=ted. I 

~·: I I 
I 

2 reposed 1 S.406(b)(2), perhaps the "may" should be ''sh 
I . . 

~ven that in some circumitalllc:es there c:an be adequate 
haps it is iaot prudent Ito !tate that the government shoul 

.. usuar' ~ireumstances.in 1S.S03-3(b). 

4 .~ recomn'le~,uproposrols rated most hi 

:rr::~:~Sthat 1S;406(c)(l)) be changed to state prop. af~jlnd the •:s," it makes !it seem llJ if thl!!l'e calUIDt be one pr 

~·;·in cliscuSsing past petfonnan~ evaluation in 1S.40S(a)(2 at constitutes contra~ performance far determining w~e 
· ' e starts! to run. p tzJ t{/z_ 

! 

. l'he language at 1 S .206(8) is unclear in three areas. 
a. 'irst, it does !not state what happens if the· solicit 

r e&llng se)lsitive infonnation. 
1 b. Second. there is an inconsistency in the ta11guase 
: e time ~valve a depBrture from the stated requirements 

t ~e established e"aluation criteria.. I recommend droppi 
c. third, tht language presumes that departures · 

i.haps languagw: should be adc!ed to state 111t'hat should be 
antageo\.15. 

c submit the following comments. 

ssment of proposals ftom the 
nunend adding it back into the 

ce competition with only offeror, 
nly set additional information iD 

yn be c:;hanged to umost highly rated 

al(s). By not having parentheses 
osal.in the competitive range. 

he rule should address the issue of 
e three year past perfonn~nee time 

'on Qnnot be amended without 

cause a proposal cannot at the 
d be most advantageous a~cordina 
the parenthetical. 
ways be most advantageous. 

ne when the depanure is nat 
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UNlTED STATES DEPARTMENT OF COMMERCE 
Chief Financial Officer 

General Services Administration 
FAR Secretariat (VRS) 
18th & F Strcc:t.s, NW 
Room 403S 
Washington, DC 20405 
Attn: FAR Case 95·029 

To the FAR Secretariat: 

Assiscanc Secretary for Administration 
W1shn~. O.C. 20230 

The Office of Acquisition Management in the Department of Commerce is p~eased to 
submit comments on the proposed rule regarding the Part 15 Rewrite, Contracting by 
Negotiations and Competitive Range Determinations. Our recommendations and 
comments on the ease relate to the proposed FAR 15.406, Communications with offerors. 
Paragraph (b)(4) states that "Communications with offerors before establishment of the 
competitive range shall address adverse past performance infonnation on which the 
offeror has not previously had an opportunitY to comment." The following arc our 
recommendations related to FAR 1 S.406(b)(4): 

1. Change "'shall address·· tu .. may address ... [fthis change is not made~ then require the 
officials who fill out the past perfonnance evaluation to furnish a copy of their evaluation 
to iheir contractor (i~e .• the offc;ror). so mandatory discussions of adverse: past 
performance infonnation do not encumber the source selection process. 

2. Require the Government to disclose only rhe infonnation that relates to "negative 
information" (as opposed to infonnation that was not as positive as others) collected 
directly from references/sources (This does not include information that the Government 
determines to he negative or less positive than other offerors· information) and whether 
with its use it could determine rhe outcome of the selection. In other words, if it hadn't 
been used would it have harmed the offeror? 

The following is a summary of discussions whit.h led to the above re~ommendations. 
This information is provided to support these rc:(;ommendations. 

(a) In a best value acquisition, it is possible that a past perfom1ance reference 
might provide neutral or even positive comments. By themselves~ these comments arc 
not "adverse." llowever, if the nature of these comments relates to a significant 
discriminator in the source selection, then the contractor could be adversely affected 
rc.:lative to more positive comments for other ofTerors. Does this mean that neutral ur 
positive comments must be provided ro the offeror for rebuttal once it is evident that they 
have "adversely'' affected the off'c:ror? Additionally, the commentS may be positive or 
neutral from the reference's point of view. but be considered negative by the: offering 

Jut. J 7 1997 
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agency in light of what is important to the agency. At this point, the agency makes a 
subjective judgcm~nt about the comments. Does this mean that we: must let the offeror 
know that we think the information is negative even though the rc:fc:rcn-.:~ thought it was 
good or neutral'? For those comments that are unquestionably negative: by the reference. 
it may be that they arc no\ related to any significant discriminators and do not "adversely .. 
affect the best value sclcc::tion. Do we have toler the offc:rors k.now about that 
information? 

(h) Another conc:c~n we hilve in this area is relatec.l t«.l cliiT~ring opinions by 
multiple: references on the same contract. lt is very possible that a program manager will 
sec the pertormancc of a contractor differently than the COTR or CO. and all pcrspc:=ctive~ 
coUld be correct. For instance. it is possible that a t:ontractor gels an award fi)r doing a. 
great job on one task but is given less award fee because of problems on other ta~ks. C)n~ 
task order manager will say the contractor is stellar and another may say the contr&lctor is 
n poor performer. How is another agency who is now using thi~ past perform.ancc 
information in.a source selection to consider the ptlsitivc and negative information? 
Should there be on~ position by an agency? 

(c) What responsibility does the Government have: for identifying advf!rs.: past 
performanct: information on which the offeror has not previously had an opportUnity to 
comment? Theorc:tically. all the Government contracting activities wilJ have file~ with 
past performance. reports that have been signed and s~cn and rebutted by the contractors. 
However~ it is not an ideal world. This means that agency must solicit opinions directly 
from an individual rath~r than from a pre-existing file. There arc really only two ways tu 
do this-- by survey or interview. With a survey you get a written record of whatlhe 
reference: thinks. However, it is through the interviews that the majority of the "real" 
information is obtained. The interview notes are handwritten notes or formally prepared 
notes. Clearly~ the interview notes have not been seen hy the contractors and they rncsy 
not have:: seen the surveys either. Does the Government have a requirement to sc:nd these 
survey and interview notes to the: offerors if they contain .. adverse" infonnation? 

From an operational standpoint. sending copies of survey responses or interview notes tn 
c:.(lntractors wt..,uld be a burden to the gavemment. Additionally .. it could adversely atfcct 
the willint:;ness of references to participate candidly. 

(d) It is not always clear on "what" adverse pa~l performance information rhc 
oft't=ror has had. an opportunity to comment. In practice, evaluators view thjs to mean that 
if the: offeror pn..,vid4:d th~ reference then THAT was considered their opportunity to 
comment. However, in practice:, the offeror generalJy c.lot:s not see the past performance 
evaluation that the refer~ncc agency filb out in responding tn othc:r agency requests. 

taJ 011 
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lf you have any questions or wish to discuss the issues further. rlcase contact me or 
Deborah O'Neill on (202) 482-0202. 

Sincerely. 

~k~~ 
Acquisition Management and 

Procurement Executive: 

raJ OlZ 
P.04 
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NATIONAL 
ASSOCIATION OF 
MINORITY 
CONTRACTORS 

July 14, 1997 

fJJJ F Slreet N. W. 
Suite 5IXJ 
Vvbshinglan. DC 20004 

(202} 347-8259 
(201} 628·1876 Fax 

Re: U .. R Case 95-029; Federal Acguisidon...B~gulation; 
Part lS 'Rewrite- Proposed Rule (ssyed on ~fay 14. 1997 

Dear Members of the FAR Council: 

r;-· , • I ,. I 
l 

The National Association ofMinority Contractors is a trade association that represents the 
interests and concerns of minority contractors nationwide. We respectfully submit these 
comments in response to the proposed rule issued in the Federal Register 011 May 14, 1997 under 
FAR Case 95-029, the Federal Acquisition Regulation (FAR) Part 15 Rewrltc. While 
commending the FAll Council for making significant improvements to the federal co.n.tracting by 
negotiation process, we would like to use this opportunity for constructive comments of . 
particular concem to minority contractors. 

I. General Concerns 

NAMC believes that the proposed revisions to FAll Part 1 S will impact significantly on 
minority contractors, ancl will have major links to: a) FAll Case 9S-004, the proposed major rule 
on the '1tefonn of Affirmative Action in Federal Procurement"; b) the pending Small Busi.ness 
Administration (SBA) proposed Nle on the 8(a) Program and Small Disadvantaged Bu.sinesscs; c) 
the Department of Commerce's (DoC's) ongoing process on "benchmarking,.. in accordance with 
the U.S. Supreme Court's decision in Adarandv. Pena; and d) to some extent, OST-97-2550, the 
U.S. Department of Transportation's (DoT's) Supplementary Notice of Proposed R.ulemaking 
(SNPRM) on the Participation by Disadvantaged Business Enterprise in DOT Programs. 

Over the past several weeks, NAMC has received numerous cans from minority busine~ 
ovvners requesting clarificatio.n on the links between the FAR. Part 1 S rewrite and the above
mentioned rule- and policy-making efforts. The uncertainty and anxiety expressed by these 
business-owners indicates a disconnect between the FAR Part tS rewrite process and the 
particular concerns of minorities. In particular, there is an urgent need for stronger links between 
the promulgated rules under the procurement reform process and the ongoing parallel processes 
of affirmative action reform under the Supreme Court,s decision in Adarand v. Pena. While 

JUl.. I 8 J997 
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acknowledging the committed efforts of the federal government to develop fair rules and 
standards under Adarand, our experience with business owners demonstrates deep uncertainty 
and aa'<iety over where they stand relative to the future. This uncertainty is confirmed by a simple 
reading of the proposed FAR Part IS rewrite, and brings into focus the question of regulatory 
faimess. lllere is. f'or example. only a sin1Je reference to the category of"Small Oi5advantaged 
Businesses (SDBs)" in the entire FA'R Part 1 S Rewrite, even though the fAR Council has 
concurrently issued FAR Case 97-004 a major rule, which applies new sta.ndards for SDB 
orocur;ment opportunities on a goyemment-wide hasis_ Similarly. only n1in.imal reference is made 
to "small business concerns owned and cgntrolled by socially and economically disadyant~ 
individuals." 

We suggest, as a general matter of rulemaking policy, that a more concerted effort be 
made to clarify linkages between the FAll Case 9S-029 and other rules and policy le~ers being 
issued by the federal government in accordance with Adarand. Such an effort would do much to 
address the biggest problem faced by minority·O\\Ued businesses -- lack of fair access to 
procurement opportunities. It would· also do much to defuse concerns about potential rule 
conflicts between proposed new FAR Parts 15 and 19. 

Other more specific issues and concerns are further outlined below. 

D. Specific Issues and Concerns 

A) Contents ofWritten Acquisition Plans 

FAR section 7.10S is amended to include the Government's budget estimates and how 
they were derived as part of the acquisition plan for disclo.sure to potential bidders. This 
amendment does a lot to as~ist bidders with a working price/cost range for their bid preparation 
process, and would most likely result in stronger bid competition. The amendment further 
provides opportunity for feedback from the private sector prior to the solicitation closing date in 
situations where proposed estimates are significantly out of kilter with market reality. NAMC 
therefore strongly supports this amendment. 

B) Mylti .. step Source Selection Technique 

A proposed new FAR seaion 1S.102 outlines the process for ••multi-step source 
selection.'' lb.is p.roposed process concerns minority businesses greatly because of the actual or 
perceived potential for built-in bias against SOBs in the first step of source selection. While 
acknowledging that the FAR Council's modifications on past performance evaluation factors and 
subfactors should assist subcontracto.r S.DBs in the muJti.;.step source selection evaluation process, 
NAMC believes that clearer measures should be implemented to avoid potential.problems ofbias -
against prime SOBs. YL.e therefore propo!\e a modification to the language under tbc JW!RQgci 
new FAR section 1S.408. entitl~d "Source Selection,'' to c~earlv require the Source Selection 
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Authority (S~A) to eonduQt an proposal assessments "fairly and without bias." Such tan &'lase (or 
some derivative thereof> would create an affinnative actionable duty among members of the SSA 
to refrain from using,their authority to unfairly djscriminate asainst SOBs or other Jess non
ttnditional market participants in the multi-step source selection process. More importantly it 
would hew assure small and minority business-owners of a safefJiard against un£1ir treatment in 
the multi-step source sel~crion process . 

• C) SDR References under FAR section 15. 103 and Elsewhere Throughout the 
Proposed Rule 

Under proposed FAll section 1S.103(b) (4), O.ral Presentations, NAMC proposes a 
modification to read as follows (new wording .italicized): "The impact on small and small 
disadvantaged businesses." Appropriate modifications in this vein should be made throughout the 
proposed rule to reflect the unique concerns and issues faced by SDB·s. Alternatively, an 
overriding definition should be inse.rted at an appropriate location in the proposed rule (e.g. under 
FAR section lS.OO 1) indicating SOBs as a subset of small businesses. (There may be technical 
problems with the latter approach, however, since small business and SOB issues are significantly 
distinguished Wlder FAR Case 97-004 and elsewhere in the federal regulations.) This issue may 
m,qnir, fiuther ext'loration prior to FAR Council action, but should ultimately be addressed as 
critical to the perception by SOBs oftheir treatment under FAR Part JS, 

D) frssolicitation Exchanses with Industcy 

The proposed new FAll section 15.201 outlines allowable metbods of interaction between 
interested parties and the Government prior to solicitation issuance. We request a modi.fication of 
section 1S.20 l(cXl) to read (new wording italicized): "Industty, small busin.ess or small 
disadvantaged business confere.nces;". This modification would be particularly important to 
SOBs as it falls squarely within the Adarand outreach intent outlined in the FAR Council 
proposed rule on affirmative action in FAll Case 97-004. 

E) Minimum Requirements on RFPs for Competitive Acquisitions 

lhe proposed new FAR section 1S.203(aX4) requiTes Government requests for proposals 
(RFPs) to descnoe, at minimum, "Factors and significant subfactors that will be used to evaluate 
the proposal" This is a grgposal that NAMC mppnrts becau~ it Will as.crist potential bidders.in 
their sdf· assessment on a range ofprice, cost and non-cost issues earty in the bid din~ process. 

F) Evaluation Factors and Subfactors~R..olicnbilhy D1reshold 

Proposed FAR section 1S.404(d) requires evaluation factors and subCactors to be utilized 
on aU source selections for .negotiated competitive acquisitions expected to exceed $1,000,000 [as 
of the effective date of the rule]. It also requires evaluation factors and subfactors to be utilized 
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on aU sour~e selections for negotiated competitive acquisitions expected to exceed $100,000 after 
January 1, t 999. NAMC is strnnsly opposed to tbe omis~on oft be current FAR section 
1 S.605CbXii)(B) which reguires agencies to meet or exceed the requirement to utili7~ evaluation 
factors and subfactors on solicitatigns witb an estimated value in excess of$500 000 issued nn or 
after July I, 1997. The change is winec;essary, and comes across as an effort to unfairly delay the 
implementation of key evaluation &ctors and subfactors such as past performance. Similar 
concerns apply in all other parts of the proposed rule where this proposed change occurs, 
including FAll section 42.1502, 

G) Definition nfNeutral Past Perfonnance Rntins 

Under the proposed new FAR sectionlS.40S(a)(2)(iv), the FAR. CoWlcil requires iinns 
lacking any relevant past performance history to receive a 'beutral" evaluation for past 
perfonnance. In the interest of fairuesS,.J) neutral rating ~hould be awarded only in situations 
where an argyment can be made (with R preponderance nfthe evidence) to demonstrate the 
otferitJg finn's lack ofopporhJnitv to.acnnire a record on relevant past performance. The absence 
of such a requirement would otherwise open the door for abuse by firms who might wish to offset 
their poor record (i.e. below satisfactory rating) on past performance by declaring or requesting a 
neutral rating in rel.evant evaluation factor or subfactor categories. 

( 1) Exan1ple: Firm A, a major prime contractor, has a very poor record on utilizing 
SOB subcontractors on large contracts in all sectors of the market. To avoid being 
rated on SOB utilization as an evaluation factor or subfactor, Firm A might request 
a neutral rating under the pretext that it has never had the opportunity to utilize 
SOBs on past contracts. The requirement of a clear statement with evidence 
documenting this lack of opportwlity would help avoi.d the improper award of a 
neutral rating under such a scenario, since this ~atement would remain on record, 
and could be later accessed for the purposes of re-evaluation, protest, etc. 

(2) Example 2: Yum B, a small disadvantaged businesS:, has performed poorly on · 
meeting Govemment-mandated environmental objectives on two out of its last 
four contracts. In an effort to qu.1lify for neutral rating o.n environmental issues, 
Firm B might omit aD references in its to environmental obligations under the two 
projects. The requirement of a statement by Finn B documenting its lack of 
opportunity to perform contracts with required environmental objectives would 
assist in discouraging such an omission, since this statement would remain on 
recor~ and could be later accessed for purposes of protest, impcacb.mcnt, etc. 

m. Conclusion 

The above are some of the key concerns of minority contractors regarding the proposed 
FAR Part lS Rewrite. As stated earlier, the biggest concerns have to do with how FAR Cas~ 95-



07/18/97 FRI 11:09 FAI 202 501 4087 FAR STAFF 

NAMC Comments; FAR Case 95·029 
July 14, 1997 

PageS 

029 wiD. ultimately link to other rulemaking efforts affecting minority contractors. NAMC urges 
the FAR. Council to make appropriate modifications to clarify links between the FAR Part 1 S 
rewrite and other (ongoing) federal government rule-- and policy-making activities subject to the 
Supreme Court's decision in Adarand. We also urge specific modification.s in the FAR Part 15 
proposal to correct any misperception of unfairness against, or lack of consideration ot; minority 
contractors in the federal contracting by negotiation process. Thank your for the opportunity to 
submit these comments. FmaDy, we believe that constructive modifications on the issues of 
specific concem '(where indicated) would do much to improve the overall proposed rule and its 
fairness to an businesses. 

1lespectfWly submitted by: 

Samuel A. Carra dine, Jr. 
Executive Director 

J. Cobbie de Graft 
General Counsel 

Ia! 017 
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RE: FAR Case 95·029 .. FEDERAL ACQUISITION REGULATION; PART IS 
REWRITE" 

The Small Business Legislative Council (SBLC) is pleased to submit these comments on 
the proposed rule published jointly by the Department of Defense ("DoD")~ the General 
Services Administration C'OSA ")and the National Aeronautics and Space 
Administration ("NASA'') concerning the combined Phases I and n of the rewrite of 
Federal Acquisition Regulation C&FAR") Part lS. This proposed draft of the rule was 
published in the Federc~l Register on May 14, 1997 (62 F.R. 26640). 

SBLC is a pennMcnt, independent coalition of nearly one hundred trade and professional 
associations that share a con1mon com1nitment to the future of small business. Our 
members represent the interests of small business in such diverse economic sectors as 
manufacturing, retailing, distribution, professional and technical services, construction, 
transportation. and agricuhure. Our policies are developed through a consensus a.~ong 
our membership. Individual associations may express their own views. 
. . 

The ability of small business to participate in the $200 billion spent annually by the-
federal government has been identified as a priority issue in 1980, 1986 and 1995 at each 
or the three White House Conference on SmalJ Bu.c;iness. Through the. Small Business 
Act of 19S3, Congress specifically stated that: "The Government should ensure that a fair 
proportion of the total purchases and contract~ or subcontracts for property and services 
... be placed with small business enterprises:9 Since the enactment of that important 
legislation, the percentage of federal contrac:L-; awarded to small business has hovered 
between 20.3% in 1967 to 22.2% in 1979 and 22% in 199S.1 . 

1 Building the Foundation for a New CentU[X, First Annual Report on tmplementuinn of the 
R.ecommendiltinns of Lhc 199S White House Conference on Sm:lll Business (1996) at 18: America'~ Small 

11S6 15th Sueet, N.W. • SuilC SlO Washington. DC 2000S (202) 639-SSOO I FAX (202) 296-5333 
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RE: FAR Cc.Ue 95-029 ,.Fcd~rlll Acqui.fitlnn R~gulation Pan IS R~·write" 

The small business community has consistently embraced streamlining the procurement 
process and made specific recommendations in the 1986 Conference report The small 
business. community has significant concerns when streamlining initiatives vest discretion 
in the contracting officer without appropriate guidelines and internal checkpoints to guard 
against erosion of full and open competition through exclusion of valid proposals for 
vague efficiency purposes and the funneling of contract money on partis~n or personal 
basis. 

The proposed rule seeks to amend the Federal Acquisition Regulation (FAR) by re
writing Part 1 S, Contracting by Negotiation. The proposed rule suggests that this re-write 
is undertaken given the "spirit of the National Performance Review, Federal Acquisition 
Streamlining Act of 1994 (FASA), and Federal Acquisition Refortn Act of 199S." In this 
regard, there is no statutory authority for the initiatives undertaken in thi~ rule .. 

INTRODUCTION 
Only a very small portion of the May 14 proposed rule is designed to implement 
provisions of the Federal Acquisition Reform Act, hereafter "FARA" (Public Law 104-
1 06). Moreover, there is no documented need for the proposed changes nor any study 
that concludes that these ch:mges will result in the benefits claimed by the Office of 
Federal Procurement Policy. 

At the outset. we would like to commend the FAR Council for addressing. in this most 
recent draft of the proposed regulation, a number of small business concerns that were 
raised in comments to the original FAR Part lS re-write drc1ft of July 31, 1996. 

Yet, we specifically note that while some accommodation was made to our concern that 
efficiency was the driver for the inclusion of exclusion of proposals in the competitive 
range, we maintain that the May 14 proposed rule still is not consistent with FARA. 
Quite simply. rather than write the proposed rule in language tracking the statutory 
language and specific documented intent of Congress, the proposed rule in its various 
three drafts have employed creative, crafty, or contrary language in the regulations to 
enable the practice of full and open competition to be narrowed or unfairly whittled. 

We do not believe that the July 31. 1996, the September 12, 1996 of the May 14. 1997 
proposed rules are in compliance with F ARA, but in fact, attempt to implement via 
regulation a competitive system specifically rejected by Congress. At a minimum. the 
competitive range provisions leave the basic detennination of fair competition open to 
such wide discretion by the contracting officer that it will almost certainly at times lead to 
favoritism. improper funneling of contract money, or simply exclusion of valid and 
worthy proposals at the convenience of the officer. 

Business Economy! Agenda for Action, Report to the Pre5idenc. White House Conference on Small 
Business (April t 986) at 76. 
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The balance of the May 14 proposed rule comprises Executive Branch initiative.~ to 
rewrite this critical chapter of the federal acquisition process. Several of these initiatives 
make beneficial changes to the federal acquisitions process that we support However. 
these limited number of beneficial changes remain overshadowed by provisions that upset 
the basic teneLct of federal procurement policy. Thus, we do not support many provisions 
of this rule and once again cannot support the implementation of this rule and recommend 
that the rule not be adopted in its present form. In our view. the rule is inconsistent with 
FARA, will fundamentally alter the principles that are the foundation.of the federal 
procurement system, and will have significant adverse consequences for all business, but 
particularly small businesses. that seek an opportunity to do business under the Federal 
Acquisition Regulations with federal agencies. 

Notwithstanding the a.c;sertions of the FAR Council in the Federal Register notice, we also 
strongly believe that the May 14 rule is a "major rule•• under the definitions of. the 
Congressional Accountability Act (5 U.S.C. 804). The refusal to declare any of the three 
versions of the proposed Part 15 rule a "major rule" as mandated by the Stnall Business 
Regulatory Enforcement Fairness Act (SBREFA") is a blatant attempt by the Office of 
Management and Budget to circumvent the statutory review and approval scheme enacted 
by Congress. Mr. Raines. Director of the Office of Management and Budget, has publicly 
stated that he believes the proposed Part 1 S rule is necessary to streamline government 
and balance the federal budget. Therefore, the proposed rule must have an impact of 
$100 million of more on the economy and meets the criteria for a 1najor rule. We urge 
the FAR Council to reconsider this important aspect of the rule-making process and urge 
the Office of Information and Regulatory Affairs to declare the proposed rule a major 
rule. 

We appreciate the recognition that this rule is a "significant regulatory action" pursuant to 
Executive Order 12866. We applaud the detcnnination made by the FAR Council that 
the rule is a "major rule" under the Regulatory Flexibility Act and the improvement in the 
flexibility analysis performed on the May 14 rule. 

·sBLC believes that, if implemented as published, the proposed rule will lead to the 
following consequences: 

~ Arbitrary discretion vested in contracting officers enable them to funnel money to 
states or favorite contractors. 

~ Piecemeal promulgation of regulations makes assessment of the impact of all the 
changes impossible. FAR Part 1 S and the FAR regulations are being issued in 
·~ieces" so the total impact is impossible to assess. 

t/ Arbitrary discretion vested in a contracting officer lowers incentives to increa-;e 
competition. rather it offers an incentive to the contracting officer to decrease 
competition. 
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~ Moves the locus from the best possible price/quality of service of good to the best 
possible marketing of the contracting officer or the best "relationship'• with the 
contracting officer. "Long tenn relationships'' desired by Dr. Kelman trnnslate to 
favoritism. 

~ The proposed rule upsets the ba"ic tenets of the federal procurement process. 
Therefore it will lead to considerable litigation that would not have otherwise 
occurred and will be counterproductive to the Administration's efforts to reduce 
litigation. 

1. MAJOR RULE . 
The proposed ruJe wa.~ not declared a "mnjor rule" as mandated by the Small Business 
Regulatory Enforcement Fairness Act (SBREFA). SBREFA specifically detines a major 
rule as any proposed rule which ( 1) has an annual impact on the economy of $100 million 
of more, (2) had adverse effects on competition, employment, investment. productivity. 
and innovation. or (3) causes a major increase in costs or prices. Frank Raines. Director 
of the Office of Management and Budget. has specifically stated that the FAR 15 
proposed rule is a necessary step to balancing .the federal budget. thus admitting that the 
proposed rule will have a $100 million or more impact on the economy. Yet his own 
department, OMB, refuses to classify it as such. 

SBLC recommends that the Administration should declare the proposed rule a .. major 
rule" as mandated by SBREFA. · 

2. PORTIONS OF THE MAY 14 PROPOSED RULE ARE NOT 
CONSISTENT WITH FARA 

As we indicated in our previous two comments submitted regarding the July 31 and 
September 12 proposed rules, the coverage under the May 14 proposed rule also fails to 
properly implement the two key provisions of FARA affecting competition and the 
competitive range determination. Likewise, the expanded coverage of the proposed rule 
fails to properly implement the statute, undercutting the bedrock procuren1ent principle of 
full and open competition. 

Competitive Range 

( 1) The rule allows contracting officers to limit the number of proposals in the 
competitive range to those proposals "most highly rated." This would enable the 
contracting officer to only allow the top two proposals on the competitive range. 

F ARA mandates that the contracting officer can limit ••the number of proposals in the 
competitive range, in accordance with the criteria specified in the solicitation, to the 
greatest number that will pennit an efficient competition among the offerors rated most 
highly in accordance with such criteria:' The rewrite eliminates the requirement to 
include the "greatest number" of proposals in its primary definition of the competitive 
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range, by stating that "the contracting officer shall establish a competitive range 
comprised of those proposals most highly rated .... " 

Thus. the contracting officer can always limit the competitive range to as few as two 
proposals because the top two proposals would have the greatest likelihood of award. 
SBLC recommends 15.406 (c) be amended to read as follows: ~'(1) ... Based on the 
ratings of each proposal against all evaluation criteria, the contracting officer shall 
establish a competitive range comprised of all of those proposals most highly rated, 
unless the range is further reduced for purposes of efficiency pursuant to paragraph (c) (2) 
of this section.'' 

The use of the word "all" also has the advantage of establishing a "bright line .. test that 
will be ensy to apply. The proposed rule does not require a "bright line" test for 
determining the proposals with the greatest likelihood of award as those within the 
competitive range .. Thus. the competitive range for proposals ranked 98, 96, 94, 92, 89, 
72. 70 could be drawn between 94 and 92 or between 92 and 89 rather than between the 
"bright line" of between 89 and 72. 

Efficient Competition Provisions ofF ARA 

The proposed rule fails to implement the provisions of "competition" as required by 
PARA. Section 4101 ofFARA states. in part, that: 

'11\e Federal Acquisition Regulation shall ensure that the requirement to obtain 
full and open competition is implemented in a manner that is consistent with the 
need to efficiently fulfill the Government's requirements." 

The statement of the managers accompanying the conference report explains clearly that: 

·'This provision [PARA Section 4101] makes no change to the requirement for 
full and open competition of.to the definition of full and open competition:' 

The proposed rule states that the "(2) . • . the contracting officer may determine that the . 
number of most highly rated proposals that might otherwise be included in the 
competitive range exceeds the·number at which an efficient competition can be 
conducted.". Thus, instead of the FAR ensuring that the requirement of full and open 
competition is implemented in a manner consistent with the need to efficiently fulfill the 
govemment•s requirements, the contracting officer is a11owed to select procedures to 
meet this requirement. 

SBLC recommends that 15.406 (c) (2) be amended to ensure that the contracting officer 
considers the greatest number of proposals that might otherwise be included .... •• 

The FAR should specify -the fnctors to be considered in making efficiency determinations 
for purposes of the elimin~tion of proposals from the competitive range. The .FAR should 

Ia) 02Z , . . .. 
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also specify the documentation required when proposals are eliminated for reasons of 
efficiency. SBLC recommends the addition of a definition for "efficient competition"' in 
2.101. The FAR could also require agencies to first streamline their procurement process, 
for example, utilizing electronic mechanisms. such as the SBA pilot initiative PRONET. 
Small businesses would be opposed, however, to mandated electronic submissions. 
Agencies should not be able to use lack of advance planning for the procurement to 
justify limiting the number of proposals in the competitive range. See FAR 6.301 {c). 

As written, the proposed rule works against market forces by eliminating proposals that 
would otherwise he competitive and considered but for "efficiency" or contracting officer 
discretion. We recognize that the federal workforce is being reduced. and acknowledge 
that the downsizing of the workforce will also impact on the number of acquisition 
personnel available. In light of these reductions, we have previously supported legislation 
and regulations that will simplify the acquisition process, reduce unnecessary work on 
both the government's and contractors' part, and joined with efforts to streamline the 
acquisition process. Many of these actions have already been put into place. 

However, absent any definition or clarification of what is an "efficient procurement,'' this 
proposed rule vests unchecked discretion in the contracting officers ability to arbitrarily 
limit the number of proposals in the cotnpetitive range based solely ori unfair factors, 
such as how the officer feels. how hard he/she wants to work on that procurement, or 
resources available to conduct the procurement {even summer/holiday vacation 
schedules) . 

3. DISCUSSIONS 
The Proposed role allows very flexible discussions with offerors, and a contracting officer 
can treat offcrors unequally in discussions. The new proposed rule is significantly worse 
than the previous version .• It is vague and open-ended. without any clear parameters, 
even arbitrary and capricious. SBLC recommends the following: 

(3) All offerors and contractors are entitled to fair treatment. Fair treatment 
requires that the members of the acquisition team abide by the solicitation and 
acquisition plan (if any) and comply with applicable laws and regulations in . 
dealing with offerors and contractors. All offerors and contractors shall be_ treated 
fairly and impartially. 

Additionally, in discussions. a contracting officer can disclose that an offer is too high or 
unrealistic based upon their own price analysis or "other reviews," enabling an officer to 
"suggest" that a lower price might win the award. The offeror can then adjust his price in 
submitting his revised proposal. 

The proposed rule does not retain the current FAR IS.610 (e) (2) prohibition on "auction 
techniques." We do not believe that the government should be engaged in an "auction .. 
when conducting source selections; however. we believe this exclusion was done 
intentionally (particularly in light of the affinnative approval of such "action techniques" 
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in dealing with the September 6 F ARA proposed rule on simplified acquisition 
procedures). SBLC strongly urges the retention of these provisions in the FAR Part lS. 

4. INTERIM PROPOSAL REVISIONS 
The proposed rule does not ensure offeror$ equal time for interim proposal revisions. 
Although the new draft does require a common cut-off date for BAFO. it docs not require 
equal time for all offerors to make interim proposal revisions. 15.208 allows late interim 
proposnls and could undercut fair competition. The contracting officer can talk more to 
one offeror and give him more time to submit a revised proposal. Thus, and officer could 
allow the preferred offeror more time to get his proposal "right" before requesting BAFO. 

5... COMMUNICATIONS 
Pdor to deciding the competitive range, the contracting ofticer can take into consideration 
an oral representation that is made in "communications" with offerors whose exclusion 
from of inclusion in the competitive range is u~certain. There is n.o requirement that the 
contracting ofticer talk to ill offerors in this range. Thus, a contracting officer could talk 
to one or a few and decide not to talk to the others similarly situated, thus precluding fair 
competition among these offerors. 

SBLC recommends that the FAR require the contracting officer to hold communications 
with all such offerors before making a competitive range determination. , 

6. PAST PERFORMANCE 
Proposals may be eliminated from the competitive range based upon factors including 
"past performance." The source of the past performance information does not have to be 
revealed. Thus. proposals could be eliminated by someone holding a "grudge" or by 
another competitor, and the blackmarked company would not be ab]e to defend itself or 
rebut the allegations. 

SBLC recommends the full disclosure to the offeror of all past perfonnance 
considerations, including the percentage of weight given to considerations, including the 
percentage of weight given to the information , the sources, and a clear statetnent of what 
can be considered. The offeror shall be allowed to respond to any pa..;;t performance 
information relied upon by the contracting officer or used to rank the offeror. The·-
contracting officer. should be prohibited from using any past performance information 
unless such information has been fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. · 

·use of Past Performance 

SBLC is concerned that of!erors may be eliminated from the competitive range based on 
an adverse "past performance" record that they are unaware of or have not been given the 
opportunity to comment on as required by FAR 42.1503. 

Ill 024 
I ,.· -~·· 
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To date, the contracting officers • use of past performance to eliminate offerors from the 
cotnpetitive range has raised the nutnber of past perfonnance protests to the Comptroller 
General to an estimated 100 per year, largely as a result of a lack of definitive regulatory 
direction to the contracting officer on the limitations of the use of past performance in the 
source selection process. 

There has been considerable controversy about OFPP's efforts to circumvent the SBA•s 
responsibilities under the Certificate of Competency Act. where offcrors are small 
businesses. 

Past perfonnance has always been a responsibility factor to be considered by a 
contracting officer in making the requisite ''affirmative" determination of responsibility. 
Under the regulations, anything short of an affirmative determination is a non
responsibility determination, and the offeror is not eHgible for that award. There are no 
degrees of responsibility pennitted under the regulations. While it is allowable to rank 
offerors based on their present technical capabilities, past performance is permissible in 
considering an award except where a small business is involved. Then, the statute and 
regulations require that all responsibility factors be referred by the contracting officer to 
SBA for a binding determination. The contracting officer cannot make or proceed with 
an award until SBA has acted. The Comptroller General's decisions support this process. 

If the contracting officers follow the proposed regulations, the specificity issue may be 
resolved and would have the support of SBLC. In two sections of the proposed 
regulations 15.403 (b) (4) and 15.505 (e) and (f). "all factors and significant subfactors 
that will affect contract award and their relative importance shaJl be stated clearly in the 
solicitation.·' 10 U.S.C. 2305 (a) (2) (A) (I) and 41 U.S.C. 253a (b) (1) (A), See: Sec. 
15.404 (0: 

(f) The solicitation shall also state, at a minimum, whether all evaluation factors 
other than cost or price, when combined. are-

(1) Significantly more important than cost or price; 
(2) Approximately equal to cost or price; or 
(3) Significantly less important than cost or price (tO U.S.C. 2305 (a) (3) · 

(A) (iii) and 41 U.S.C. 253a (c) (1) (C)). 

The current proposed regulations provide that prior to establishing the competitive range. 
communications may be held with those offerors whose exclusion from, or inclusion in, 
the competitive range is uncertain (15.406 (b) (1)) and "may" address ••information 
relating to relevant past performance." SBLC recommends this provision be amended to 
say ushall address any past performance information that may be used or relied upon by 
the contracting officer in .determining if the offeror will be included in the competitive 
range." 

Ill 025 
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Notice of Past Performance 

As presently drafted, the contracting officer is not required to advise the offeror of 
adverse past perfonnance information during the s~lection process. FAR Subpart 42.15 
Contractor Performance Infonnation requires contracting officer evaluation reports on 
every contract in exce.c;s of $1 million, with copies of the agency's evaluation, be 
provided to the c~ntractor •'as soon as prd.Cticable after completion of the evaluation." 
Contractors have a minimum of thirty (30) days to submit comments. rebutting statement._ 
or additional information. Agencies shall provide for a review at a level above the 
contracting officer to consider the offeror's disagreements. The offeror's comment~ are 
required to be made patt of the contract file. However, SBLC is concerned that the report 
could include bia.~ed and/or adverse or incomplete information that the contractor is 
unaware of and that could, at a later date, resu)t in the offeror being eliminated from the 
competitive range without the offeror having had the opportunity to correct or ~on test 
such adverse or incomplete information. 

SBLC is still concerned about the offeror not being aware of adverse pa.~t performance 
information. As presently drafted, Proposal Evaluation-Past Performance Evaluation 
provides that the "Government shall consider the (FAR 42.1S03} information as well as 
infonnation obtained from any other source when evaluating the offeror's past 
perfonnance, [adding] the contracting officer shall determine the relevancy of similar past 
performance information." 15.405 (a) (2) (ii) (emphasis added). If the contracting 
officers follow these source selection procedures, the Comptroller General will have 
better guidance in reviewing protests involving past performance. 

Because of this justified concern, SBLC strongly recommends that in the source selection 
process, the contracting officer be denied the use of any adverse past performance 
information that the offeror of bidder is not aware of or has not been given an opportunity 
to comment on. In those instances, the adverse infonnation cannot be used for any 
purpose until the offeror has had a reasonable opportunity to provide all comments. This 
would &\pply to all acquisitions below or above $1,000,000. 

SBLC remains concerned that the FARs also currently provide that the identity of the 
Government (and other) sources of past performance information is not to be rev~l_ed. 

SBLC believes strongly that without regulatory checks, the adverse past performance 
information that the contractor is unaware of and bas not been given the opportunity to 
refute is completely unacceptable. The Office of Federal Procurement Policy (OFPP) 
Administrator's responsibility is .. to provide guidance that include standards for 
evaluating past performance ... and other relevant perfonnance factors that facilitate 
consistent and fair evaluation by all executive agencies." 41 U.S.C. 405 (j) ( 1) (A) 
(emphasis added) 

With regard to past perfonnance. the drafters of the proposed regulations have failed to 
meet the prior standard of defining the contracting officers' authorities and accountability. 



07/18/97 FRI 11:14 FAI 202 SOl 4087 FAR STAFF 
,...,_ ~ .-

. / ., J • ~.,., •• I 
l, ;·· ~·- -1 !~ . .. .... .:./ v:.:_, / 

PcJgt- I 1 Small Business Legi.flarive CounciL Cummt!nts 
RE: FAR Case 95-029 ,. FtdtrGl Acquisition Rtgulatinn Part 15 R~·writt" 

authorizes the contracting officer to specify the required .. format'" for an offeror's 
response to a solicitation. Paragraph FAR 1S.20S(a) (issuing soHcitations) lhnits the 
statutory right of a small busines~ to be furnished a copy of any solicitation to those 
solicitations issue through "other than ·electronic contracting methods.'" 

Given the failure of the procuring agencies to effectively implement the unifonn Federal 
Acquisition Computer Network (F ACNET) System and the growing proliferation of non
unifonn procurement bulletin boards, SBLC strongly recommends that paragraph 
15.204(a) be modified to explicitly reserve the right of a small business offeror to obtain a 
solicitation and submit a proposal in a paper fonnat The buying agency is more likely to 
have ready access to the necessary computer hardware and software to print any needed 

. :opies cf ar. electronic solicitation and c~mld e.asiJy· scan any. Srt)all business paper-based 
offer into electronic format. 

CONCLUSION 
Based upon the above comments, the proposed rule should be revised as discussed and 
recommended. We appreciate the changes made to date to the FAR tS rewrite and the 
careful consideration the FAR Council has given to our concerns. We believe the 
proposed recommendations. if implemented, would enhance the proposed rule in such a 
manner as to ensure the integrity of the federal procLlrement process, the involvement of 
small business in the competition for federal contracts, and will result in a streamlined 
procurement system. We emphasize. however, that our concerns go the core tenets of the 
procurement process and that9 absent the changes recommended, the proposed rule would 
immediately and detrimentally alter the certainty and integrity of government 
procurement. 

For these reasons, the proposed rule must be revised to conform to the minimal FARA 
changes that were enacted, to minimize diversion from the current FAR unless there is 
justification for doing so, to ensure the supremacy of the FAR as the unifonn guiding 
rules of the federal procurement process, and to preserve fu11 and open competition for 
government contraci:s. We also recommend that the FAR Council urge OMB to declare 
the proposed rule a major rule under S U.S.C. Section 804 and publish a notice to that 
effect in the Federal Register. 

Chairman, Procurement Committee 
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July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Room4035 
·washington, DC 20405 

RE: FAR Case 95-029 ~'FEDERAL ACQUlSIDON REGULATION; PART 15 
REWRITE" 

The American Subcontractors Association {ASA) is pleased to submit these comments on 
the proposed rule published jointly by the Department of Defense C&DoD"), the General 
Services Administration ("GSA .. ) and the National Aeronautics and 'Space 
Administration ("NASA'') concerning the combined Phases I and n of the rewrite of 
Federal Acquisition Regulation ('&FAR") Part 1 S. This proposed draft of the rule was 
published in the Federal Register on May 14, 1997 (62 F.R.. 26640). 

ASA is a national trade association with a membership of over 6,000 specialty trade 
contractors. A majority of our members are small companies, engaged in the constnlction 
trades. 

The proposed rule seeks to amend the Federal Acquisition Regulation (FAR) by re
writing Pan 1 S. Contracting by Negotiation. The proposed rule suggests that this re-write 
is undertaken given the .. spirit of the National Performance Review, Federal Acquisition 
Streamlining Act of 1994 (FASA), and Federal Acquisition Reform Act of 1995:' In this 
regard, there is no statutory authority for the initiatives undertaken in this rule. ASA 
believes that FAR Part 1 S wilt only be used sparingly for procurement of construction an·d 
currently this section of the FAR does not apply to most construction procurement-
activities. However. the intertwining nature of the FAR regulations leads ASAto 
comment on s~verat aspect.~ of the proposed regulation, and to reinforce our position that 
federal procurement should be full and open. 

ASA has consistently embraced streamlining the procurement process and has made 
specific recommendations throughout the regulatocy process • Yet. ASA has significant 
concerns when streamlinjng initiatives vest discretion in the contracting officer without 
appropriate guidelines and internal checkpoints to guard against erosion of full and open 
competition through exclusion of valid proposals for vague efficiency purposes and the 
funneling of contract. money on partisan or personal basis. 

AMERICAN SUBCONTRAcrORS ASSOCIATION, INC. 
1004 Duk.c Strccl. Alexandria, VA 22314-3588 
Phone: (703) 684-34~0 Fax: (703) 836-3482 

e.m:til· ASAOC6L1:Q!I;I(JU."'ff1_ 

JIJL J 8 1997 
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the basic tenets of federal procurement policy. Thus, we do not support mnny provisions 
of this rule and once again cannot support the implementation of this rule and recommend 
that the rule not be adopted in its present form. In our view, the rule is inconsistent with 
F ARA, will fundamentally alter the principles that are the foundation of the federal 
procurement system, and will hnve significant adverse consequences for all business. but 
particularly small busines~es, that seek an opportunity to do business under the Federal 
Acquisition ReguJ.ati~n.s ~i~ federal agencies. 

W c appreciate the recognition that this rule is a "significant regulatory action, pursuant to 
Executive Order 12866. We applaud the determ.ination made by the FAR Council that 
the nile is a "major rule,. under the Regulatory Flexibility Act and the improvement in the 
flexibility analysis perfonned on the May 14 rule. 

ASA believes that, if implemented as publi~hed, the proposed rule wiil lead to. the 
following consequences: 

t/ Arbitrary discretion vested in contracting officers enable them to funnel money to 
states or favorite contractors. 

t/ Piecemeal promulgation of regulations makes assess1nent of the impact of all the 
changes impossible. FAR Part 15 and the FAR regulations arc being issued in 
"pieces" so the total impact is impossible to assess. 

t/ Arbitrary discretion vested ·in a contracting officer lowers incentives to increase 
competition, rather it offers an incentive to the contrncting officer to decrease 
competition. 

t/ Moves the locus from the best possible price/quality of service of good to the best 
possible mnrketing of the contracting officer or the best "relationship" with the 
contracting orficer. "Long term ·relationships" desired by Dr. Kelman translate to 
favoritism. 

t/ The proposed rule upsets the basic tenets of the federal procurement process. 
Therefore it will lead to considerable litigation that would not have otherwise 
occurred and will be counterproductive to the Administration's efforts to reduce 
litigation. 

1. . MAJOR RULE 
The proposed rule was not declared a "major rule" as mandated by the Small Busines.~ 
Regulatory Enforcement Fairness Act (SBREFA). SBREFA specifieatty defines a major 
rule as any proposed role which (1) has an annual impnct on the economy of $100 million 
of more, (2) had adverse effects on competition, employment, investment, productivity .. 
and innovation, or {3) causes a major increase in costs or prices. Fran~ Raines, Director 
of the Office of Management and Budge~ has specifically stated that. the FAR IS 
proposed rule is a necessary step to balancing the federal budge~ thus admitting that the 
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proposed rule will have a $100 million or more impact on the economy. Yet his own 
department, OMB, refuses to classify it as such. 

ASA recommends that the Administration should declare the proposed rule a "major 
rule" as mandated by SBREFA. 

2. COMPETITIVE RANGE 
ASA has some concerns regarding the language used to implement the government's · 
intent regarding competitive range determination. In particular, ASA is concerned with 
the languagr: of the proposed rule, which allows contracting officers to "estabiish a 
competitive range comprised of those proposals most highly rated, unless the range is 
further reduced fo~ pull>oses of efficiency." and limits the competitive range to only those 
proposals that have the greatest likelihood of receiving award. The government has given 
itself the ability to narrow the number of offerors. but has no responsibility to explain 
how the decision was made. 

As the proposed rule currently stands, government procurement officials will likely 
decide how many offers to include in the "greatest likelihood" test based on efficiency. 
ASA strongly believes that the government should not sacrifice competition solely for the 
sake of administrative efficiency. 

There is a considerable advantage to the government and to taxpayers in nssuring that 
competitive procurements arc used under all but the most extenuating circumstances. To 
minimize the potential for abuse of this discretion, ASA recommend~ that contracting 
officers provide substantial additional, written justification in instances when they 
propose to go forward with fewer than three offers. In addition, without such a safety 
mechanism, potential new entrants into the federal marketplace may be denied 
opportunities to participate, which is clearly contrary to the intent of the Rewrite. 

3. DISCUSSIONS 
The Proposed role allows very flexible discussions with offerors, and a contracting officer 
. can treat offerors unequally in discussions. The new proposed rule is significantly worse 
than the previous version .• It is vague and open-ended, without any clear parameters, 
even arbitrruy and capricious. ASA recommends the following: 

(3) All offerors and contractors are entitled to fair treatment. Fair treatment 
requires that the members of the acquisition team abide by the solicitation and 
acquisition plan {if any) and comply with applicable laws and regulations in 
dealing with offerors and contractors. All offerors and contractors shall be treated 
fairly and impartially. · 

Additionally, in discussions. a contracting officer can disclose that an offer is too high or 
unrealistic based upon their own price analysis or '•other reviews," enabling an officer to 
a.suggest" that a lower price might win the award. The offeror can then adjust his price in 
submitting his revised proposal. 

'W&IVU~ 
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The propo~ed rule does not retain the current FAR 15.610 (e) (2) prohibition on .. auction 
techniques." We do not believe that the government should be engaged in an "auction" 
when conducting source selections; however, we believe this exclusion was done 
intentionally {particularly in light of the affinnative approval of such ·•action techniques'' 
in dealing with the September 6 FARA proposed rule on simplified acquisition 
procedures). ASA strongly urges tbe retention of these provisions in the FAR Part 15. 

4. INTERW PROPOSAL REVISIONS 
The proposed rule does not ensure offerors equal time for interim proposal revisions. 
Although the new draft does require a common cut-off date for BAFO, it docs not require 
equal time for all offerors to make interim proposal revisions. 15.208 allows late interim 
proposals and could undercut fair competition. The contracting officer can talk more to 
one offeror and give him more time to subn1it a revised proposal. Thus, and officer could 
allow the preferred offeror more time to get his proposal "right" before requesting BAFO. 

If solicitation requirements change, ASA believes that offerors should have the option to 
submit a revised proposal, providing that all offerors are given that ability. The 
opportunity to submit a revised proposal is critical to an offeror's ability to make the best 
offer possible to the government Accordingly, ASA strongly believes that offerors 
should have the discretion to submit revised proposals based on new information, such as 
changing market conditions, new ideas, or information received from the government 
during the course of negotiations. On the other hand, ASA recognizes that the 
government does not want to be inundated with unsolicited proposal revisions. Thus, 
ASA recommends that revision due dates be established by the contracting officer in 
advance so that offerors can reasonably combine all intended revisions into a single 
proposal. 

ASA also urges the Rewrite Committee not to consider permitting the government to 
accept late proposals regardless of the reason for the tardiness under FAR 15.208. This is 
not currently part of the sealed bid process, which is the current preferred method for the 
acquisition of constn~ction services. As a matter of fairness and administrative 
efficiency, allowing the government to accept late proposals (where tardiness is 
attributable to the offer) will likely result in discord among offerors and disputes that can 
be prevented by establishing a submission deadline. ASA believes that these drawbacks 
will outweigh the benefits to the government in being able to evaluate a few late 
proposals that it would otherwise be required to reject. ASA recommends that FAR 
15.208 be amended so that the contracting officer will not accept late proposals unless it 
is established that the tardiness is the re.Sult of government mishandling or fault 

5. COMMUNICATIONS 
Prior to deciding the competitive range, the contracting officer can take into consideration 
an oral representation that is made in ucommunications•• with offeror$ whose exclusion 
from of inclusion in the competitive range is uncertain. There is no requirement that the 
contracting officer talk to !!! offerors in this range. Thus, a contracting officer could talk· 
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to one or a few and decide not ~o talk to the others similarly situated, thus precluding fair 
competition among these offerors. 

ASA recommends that the FAR require the contracting officer to hold communications 
. with all such offerors before making a competitive range dctenninntion. 

6. PAST PERFORMANCE 
Proposals may be eliminated from the competitive range based upori factors including 
"past performance!' The source of the past perfonnance information does not have to be 
revealed. Thus, proposals could be eliminated by someone holding a ugrudge" or by 
another competitor, and the blackmarked company would not be able to defend itself or 
rebut the allegations. 

ASA recomm~nds the ful1 disclosure to the offeror of all past performance 
considerations, including the percentage of weight given to considerations, including the 
percentage of weight given to the information , the sources, and a clear statement of what 
can be considered. The offeror shal1 be allowed to respond to any past perfonnance 
information relied upon by the contracting officer or used to nmk the offeror. The 
contracting officer should be prohibited from using any past perfonnance infonnation 
unless such information has been fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. 

Use of Past Performance 

ASA is concerned that offerors may be eliminated from the competitive range based on 
an adverse "past performance" record that they arc unaware of or have not been given the 
opportunity to comment on as required by FAR 42.1503. 

To date, the contracting officers' use of past performance to eliminate offerors from the 
competitive range bas raised the number of past performance protests to the Comptroller 
General to an estimated 100 per year, largely as a result of a lack of definitive regulatory 
direction to the contracting officer on the limitations of the use of past performance in the 
source selection process. 

There has been considerable controversy about OFPP's efforts to circumvent the SBA's 
responsibilities under the Certificate of Competency Act, where offerors are small 
businesses. 

Past performance has always been a responsibility factor to be considered by a 
contracting officer in making the requisite "affinnative" determination of responsibility. 
Under the regulations, anything short of an affirmative determination is a non
responsibility determination, and the offeror is not eligible for that award. There are no 
degrees of responsibility permitted under the regulations. While it is allowable to rank 
offcrors based on their present technical capabilities, past performance is permissible in 
considering an award except where a small business is involvecL Then .. the statute and 
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regulations require that an responsibility factors be referred by the contracting officer to 
SBA for a binding detennination. The contracting officer cannot make or proceed with 
an award until SBA has acted. The Comptroller General's decisions support this process. 

If the contracting officers follow the proposed regulations, the specificity issue may be 
resolved and would have the support of AS A. In two sections of the proposed regulations 
15.403 (b) (4) and 15.505 (e) and (f), "all factors and significant subfact~rs that will 
affect contract award and their relative importance ~hall be stated clearly in the 
solicitation." 10 U.S.C. 2305 (a) (2) (A) (I) and 41 U.S.C. 2S3a (b) (1) (A), Sec: Sec. 
15.404 (f): 

(f) The solicitation shall also state, at a minimum. whether all evaluation factors 
other than cost or price, when combined, are-

(1) Significantly more important than cost or price; 
(2) Approximately equal to cost or price; or 
(3) Significantly less important than cost or price (10 U.S.C. 2305 (a) (3) 

(A) (iii) and 41 U.S.C. 2S3a (c) (1) (C)). 

The current proposed regulations provide that prior to establishing the competitive range, 
communications may be held with those offerors whose exclusion from, or inclusion in. 
the competitive range is uncertain (15.406 (b) (1)) and "may" address "information 

·relating to relevant past performance." ASA recommend._ this provision be amended to 
say &ash all address any past perfonnance in.fonnation that may be used or relied upon by 
the contracting officer in determining if the offeror will be· included in the competitive 
range." 

Notice of Past Performance 

As presently drafted, the contracting officer is not required to advise the offeror of 
adverse past performance information during the selection process.· PAR Subpart 42.1 S 
Contractor Performance Information requires contracting officer evaluation reports on 
every contract in excess of $1 million, with copies of the agency's evaluation, be 
provided to the contractor "as soon as practicable after completion of the evaluation." 
Contractors have a minimum of thirty (30) days to submit comments .. rebutting statements 
or additional information. Agencies shall provide for a review at a level above the 
contracting officer to consider the offeror's disagreements. The offeror's comments arc 
required to be made part of the contract tile. However, ASA is concerned that the repon 
could include biased and/or adverse or incomplete information that the contractor is 
unaware of and that could, at a later date, result in the offeror being eliminated from the 
competitive range without the offeror having had the opportunity to correct or contest 
such adverse or incomplete information. 

ASA is still concerned about the offeror not being aware of adverse past performance 
information. As presently drafted, Proposal Evaluation-Past Perrormance Evaluation 
provides that the "Government shall consider the [FAR 42.1503} information as well as 
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infonnation obtained from any other source when evaluating the offeror's past 
perfonnance, [adding] the contracting officer shall determine the relevancy of similar past 
performance infonnation.'' 1S.405 (a) (2) (ii) (emphasis added). If the contracting 
officers follow these source selection procedures, the Comptroller General will have 
better guidance in reviewing protests involving past performance. 

Because of this justified concern, ASA strongly recommend~ that in the source selection 
process, the contracting officer be denied the use of any adverse past performance 
infonnation that the offeror of bidder is not aware of or has not been given an opportunity 
to comment on. In those instances, the adverse information cannot be used for any 
purpose until the offeror has had a reasonable opportunity to provide all conunents. This 
would apply to all acquisitions below or above $1,000,000. 

ASA remains concerned that the F ARs also currently provide· that the identity of the 
Government (and other) sources of past performance information is not to be reve11Ied. 

ASA believes strongly that without regulatory checks, the adverse past performance 
infonnation that the contractor is unaware of and has not been given the opportunity to 
refute is completely unacceptable. The Office of Federal Procurement Policy (OFPP) 
Administrator's responsibility is uto provide guidance that include standards for 
evaluating past performance ... and other relevant performance factors·that facilitate 
consistent and fair evaluation by all executive agencies." 41 U.S.C. 40S G) (1) (A) 
(emphasis added) 

With regard to past performance, the drafters of the proposed regulations have failed to 
meet the prior standard of defining the contracting officers' authorities and accountability. 
The proposed use of past perfonnance criteria which are largely subjective will only lead 
to confusion and uncertainty that is already adversely· affecting small business 
Congressionally • mandated maximum participation in order to receive a "fair share" of 
the procurement dollars. 

7. MULTI-STEP SOURCE SELECTION 
. The multi-step source selectfon process in the proposed rule is a regulatory attempt to 
impose a mandatory downselect This was specifically rejected by the conferees in
PARA. ASA supports the use of the advisory down select process, and opposes the 
mandatory down select process. 

Section 15.202 provides the advisocy downselect and should be the oruy provision for the 
multi· step source selection for competitive range determinations. ASA further 
recommends that the government advise all offerors regarding their relative ranking in the 
procurement. The advisory downselect process puts the decision on whether to proceed 
with competition for the award squarely in the hands of the business, which is in the best 
position to determine its capabilities to compete for that contract. Revealing the offerors' 
ranking -- a process already in place in New York state - would clear:Jy help offerors 
decide whether to proceed in the competition. 
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When the government takes the step to provide a clear statement of it~ need (which is not 
an essential elentent of this rule or of the existing FAR) and the key evaluation criteria 
that it will use in making its award decisions, as well as notifies offerors of their ranking. 
we believe that interested offerors will make the most of the information by competing 
only where they believe lhey have a reasonable chance of success, or where they are 
willing to invest their own resources. _ _ __ _ _ . 

Furthennore, to ensure that multi-phase acquisitions arc not viewed as an independent 
means of conducting a procurement, it is essential that any use of a multi-phase 
acquisition be tied to evaluation criteria (by a reference to 1 S.404), competition 
requirements, and other source selection provision in FAR IS. 

8. CHARGES FOR SOLICITATION SETS 
Section 15.205 allows agencies to charge for solicitation sets. The Small Business Act 
specifically limit£ those charges to the cost of duplication. ASA recommends that this fee 
shou1d be specifically stated in Section 15.205. 

9. PARTICIPATION THROUGH ELECTRONIC CONTRACTING 
Proposed FAR 15.203 (c) permits the contracting officer to issue Request for Proposal 
{RFPs) and receive offerors' proposals (and modifications and revisions to such 
proposals) using electronic commerce. FAR Patt 15 does not contain any explicit 
requirement that offcrors can be required to use electronic commerce methods, if the 
contracting officer selects electronic commerce as the preferred method of issuing the 
solicitation and receiving responses. ASA is concerned, however. that tow provisions in 
the proposed rule strongly imply that the offerors may be completed to use electronic 
commerce. Proposed FAR 15.204 -S Part IV (Representations and Instructions) 
authorizes the contracting officer to specify the required "format" for an offeror's 
response to a solicitation. Paragraph FAR 15.20S(a) (is~-uing solicitations) limits the 
statutory right of a small business to be furnished a copy of any solicitation to those 
solicitations issue through "other than electronic contracting methods.'' 

Given the failure of the procuring agencie.<; to effectively implement the unifonn Pederdl
Acquisition Computer Network (F ACNET) System and the growing proliferation·· of non
uniform procurement bulletin boards, ASA strongly recommends that paragrdph 
1 5.204(a) be modified to explicitly reserve the right of a small business offeror to obtain a 
solicitation and submit a proposal in a paper format. The buying agency is more likely to 
have ready access to the necessary computer hardware and software to print any needed 
copies of an electronic solicitation and could easily scan any small business paper-based 
offer into electronic fonnat. 

CONCLUSION 
We appreciate the changes made to date to the FAR. 1 S rewrite and the careful 
consideration the FAR Council has given to our concerns. We believe the proposed 
recommendations, if implemented, would enhance the proposed rule in such a manner a..;; 
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to ensure the integrity of the federal procurement process, the involvement of small 
business in the competition for federol contracts. and will result ip a streamlined 
procurement system. 

TI1ere are many innovations in this rule which have been sought by the private sector and 
which we support. However. ·there are a greater number of harmful changes that will add 
confusion to the acquisition system, create distrust among critical participantS, and 
potentially increase protests and litigation as bidders and other interested parties, 
particularly small business. seek information about their exclusion from the federal 
marketplace. 

In ·sum. it is our belief that this the bulk of the changes in the proposed rule will lead to an 
acquisition process that will be prone to improvisation and influence peddling, and not to 
one which fosters full and open competition. 

ASA appreciates the opportunity to submit these comment" and would be pleased to 
provide additional infonnation that you may find useful. ASA looks forward to working 
with government representatives to finalize and implement the administration's 
procurement reform initiatives. 
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FAR Secretariat (VRS) 
Genera1 Services Administration 
Room 4035 
1800 F Street, N.W. 
Washington, DC 20405 

Dear Sir or Madam: 

l1nit.t~d Stat~~ Dt~pnrtuu~nl uf Stah': 

Office of the Procurement Executive 
State Annex Number Six, Room 603 

July 14. 1997 

In response to the Federal Register notice of May 14, 1997, the following arc the 
Department of State's comments on FAR Case 95-029, FAR Part 15 Rewrite: 

1. 15.100- This section states that the coverdge that follows is not mandatory, by indicating 
that some, but not all, techniques are included and that they "may" be used. This 
regulation should be limited to required procedures, so as to minimize the size and impact 
of the coverage. FAR 1.1 02( d) already articulates a rule that procedures not explicitly 
forbidden by the FAR are pennissible, which begs the question of why Part 1 S must 
include a host ofnon .. mandatory procedures. Part 15 could be shortened considerably, 
and confusion avoided, by limited its scope to required procedures and leaving all other 
procedures up to the creativity of the Contracting Officer, within established parameters. 

2. 15.101 .. This coverage essentially negates the accepted meaning of the term ubest value"' 
acquisition, in that lowest-priced technically acceptable awards are now considered best 
value. It is suggested that some other tcnn be used to convey the intended message (e.g., 
"most advantageous selection," etc.). 

3. 1 s .1 01-2 - The term ulowest price technically acceptable" should be changed to "lowest 
priced acceptable.·' because the fonner in1plies that a formal technical evaluation is 
needed, yet it is not required by law. Paragraph (b)(l) is more burdensome than the 
current Part 15 in that it requires agencies to express "acceptability standards for non-cost 
factors... This is not required by law and would impose an administrative burden on 
agencies that do not mandate a formal te~hnical evaluation or list detailed technical 
factors in the solicitation. For example, negotiated procedures may be nccessaty to 
discuss price issues, not technical matters, and thus a formal technical evaluation would 
not be needed; however, a more complicated process is mandated by the proposed 
coverage. Also, paragraph (b)( 4) states that communications may occur in lowest-priced 
technical acceptable acquisitions; are these prohibited in all other methods of acquisition? 
Highlighting this aspect raises more questions than it answers. 

JUL I 8 1997 
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4. 15.102- Paragraph (b) needs clarification in that references to "solicitation"' and "'first

step solicitation" are used interchangeably so that it is unclear which step is intended. 

5. 15.103- Since oral presentations are p.ennitted, but not discussed, in the cUITent Part IS, 
we question the need for regulatory coverage on this topic. Many of the procedures 
imposed are not necessary or raise irrelevant issues (see (b)(4) and (e). for example). 

6. 1 S .201 - The reference to "'products, in paragraph (b) should be replaced with 
""supplies,'' for consistency with the rest of the FAR. · 

7. 15.204-2 -We object to the replacement of the SF-33 with proposed OF-308, as the latter 
form appears to offer no advantage over the fonner. For example. block 1 SC provides 
instructions to offerors regarding remittance address, but this item is deleted from the OF· 
308 and thus requires that Section H of all R.F'Ps contain additional wording on this topic 
(sec proposed FAR 1S.204-2(g)). 

8. 15.205 .. This section should be revised to reflect the cUITent environment in which 
solicitations are normally issued via the Internet rather than in hard copy. 

9. 15.401 .. This section creates a confusing and artificial distinction between a deficiency 
and. a weakness. These terms should be combined into a single term that will accomplish 
the same purpose. 

10. 1S.40S(a)(2)(iv)- This paragraph should explain how a neutral evaluation should be 
made. For example, if point scores are used. is neutral considered to be 0% of available 
points, 50%, 60%, 70% or some other figure? The proposed wording implies, but does 
not declare, that neutral means ''satisfactory., 

11. 1 S .406(b) ... We continue to believe that flexibility demands that communications be 
permitted before establishment of the competitive range. The proposed coverage is 
artificially restrictive and will complicate the acquisition process for contracts where, as 
in private industry, candid communication on any topic would be ~dvantageous. 

12. 15.604(c)- these instructions are unclear, as using the SF·26 does not require the -
proposed change specified, and readers of this regulation will feel compelled to scrutinize 
the SF·26 to ens\lre compliance with these procedures. The fii1t sentence of this 
paragraph should be deleted or clarified. 

13. 15.606- This section should be revised to reflect the recent changes to the FOIA statute 
regarding unsuccessful proposals and contracts that do not incorporate an offeror's 
proposal. 

14. 15.609(a) ... This paragraph should be clarified to indicate that unilateral signature on the 
SF-26 is acceptable. 

2 
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IS. 52.215-1 -This provision should include the wording regarding emergency office 

closings that appears in 52.215-36. 

These changes would require conforming changes to FAR Parts 1. s. 6, 14. 36, 52, and 53. 

16. 1 S.S02(a) -The guidance in this paragraph is inartfully presented. The numb£Ted 
subparagraphs should not begin with a negative and then refer elsewhere in the section, as 
this is confusing. 

17. 15.503-4{a)(l) .. The second reference should be to 1S.SOJ .. l(c)(4). 

18. J 5.S04-4(c)(4)(i)(B)- This subparagraph should be moved to Part 36, as the , .. fee~' 
referred to is not profit/fee but rather the price of the AlE contract. 

19. 1S.5Q4 .. 4(d)(l )(i)(B)- This subparagraph should be revised to address labor in general, 
rather than just "conversion" direct labor in manufacturing, so that service contracts arc 
addressed. 

20. 15.504-4(d)(l)(ii)(B) ·Please define what is meant by "closely priced." 

21. l5.504-4(d)(l)(iii)- These subparagraph should be deleted; at its prenuse is that small 
businesses are inherently more risky than large businesses. which is an improper 
assumption. 

22. 15.506-3 .. This subsection should be more definitive as to whether a price negotiation 
memo is required or not. Also, the format provided is not particularly useful for most 
acquisitions. It focuses primarily on cost or pricing data, which is now the exception 
rather than the rule. The key areas that should be covered are pricing, technical issues, 
and terms and conditions, with the price negotiation memo focusing on differences from 
the prenegotiation objectives. 

These changes would require conforming changes to FAR Parts 4, 7. 11, 16, 42, 43. and 52. 

Overall, the proposed FAR coverage takes an already over-regulated area and makes it even 
more complicated. Although the proposed FAR lS.OOl(b) states that the goal is to minimize the 
complexity of negotiated acquisition, this goal has not been achieved. As an alternative to this 
expanded regulation, enclosed are two proposals for a more streamlined approach to negotiated 
contracting. 
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We appreciate the opportunity to comment on the proposed regulation. 

Enclosures (as stated) 

Sincerely, rl 
) ~~. \) . 

. ~\ ~-,\.__ Q :\'~ .... -.. ~·1. I 
Lloyd W. Pratsch 
Procurement Executive 
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Notes for FAR 15.6 Rewrite 

1. Version A uses the ABA Model Procurement Code for State and Loeal Governments (3·203~ 
(4)·{7)) as a baseline. Version Buses the current 15.6 as a baseline. Version B is an attempt 
to streamline existing procedures, while Version A is major surgery that provides no 
coverage for the non-statutory procedures in the current 15.6, with the understanding that the 
Contracting Officer may follow whatever procedures are appropriate for the particular 
acquisition. Version B is an attempt only to repair the current system; V ~rsion A replaces the 
current system with a more discretionary environment where procedures are dictated more by 
business judgment rather than by regulation. 

2. FASA codified the phrase "competitive range'' in Section l061(c) (41 U.S.C. 253b), in its 
rcvis;on on award without discussions, so it is not possible to eliminate the concept entirely. 

3. An attempt was made to replace "shall" with "should" throughout and to delete unnecessary 
wording; the deletions should be reviewed to ensure that none of the deleted coverage is 
required by statute. Section 1061 ofFASA poses the greatest obstacle to simplifying FAR 
15.6, as it codifies several procedures that were previously addressed by regulation. This Jaw 
creates rigid requirements for an area that would better be addressed in regulation or business 
practices. 
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Version A 

Delete current FAR 15.6 and replace with the following: 

SlJBPART 15.6~SOURCESELECTION 

15.600 SCOPE OF SUBPARL 

This subpart prescribes policies and procedures for selection of a source or sources in 
competitive negotiated acquisitions; this subpart is not required for simplified acquisitions under 
Part 13. . 

15.601 EVALUATION FACTORS 

The solicitation shall state the evaluation factors and subfactors, their relative importance, 
and any minimum requirements that apply to particular evaluation factors and significant 
sub factors. Evaluation factors shall include cost or price to the Govemm.ent and may include: (a) 
the quality of the supplies or services being acquired (including technical capability, 
management capability, prior experience, and past performance), (b) numeric weights for 
evaluation factors or subfactors, or (c) a statement that award will be made to the offeror that 
meets the solicitation's mandatory requirements at the lowest cost or price. Further, the 
solicitation shall state whether all evaluation factors other than cost or price, when combined, 
are--

(i) Significantly more important than cost or price; 

(ii) Approximately equal to cost or price; or 

(iii) Significantly Jess important than cost or price. 

15.602 DISCUSSIONS 

(a) Except as provided in paragraph (b) of this section, the contracting officer shalJ 
conduct written or oral discussions with all responsible offerors who submit proposals within the 
competitive range from a technical or price standpoint. The content and extent of the discussions 
are matters of the contracting officer's judgment, based on the particular facts of each acquisition. 

(b) Discussion need not be applied in acquisitions·· 

(1) In which prices are fixed by law or regulation; 

(2) Of the set-aside portion of a partial set-aside; or 

(3) [n which the solicitation notified all offerors that the Government intends to 
evaluate proposals and make award without discussion, unless the contracting officer detennines 
that discussions (other than communications conducted for the purpose of minor clarification) are 
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considered necessary (see 1S.407(d)(4)). Once the Government states its intent to award without 
discussion, the rationale for reversal of this decision shall be documented in the contract file. 

15.603 AWARD 

Award shall be mad.e to the responsible offeror whose proposal is detennined to be most 
advantageous to the Government, taking into consideration the evaluation factors and subfaetors 
stated in the solicitation. The contract file shall contain the basis on which the award is made. · 
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Version.}i 

SUBPAR.T 15.6.: SOlJRCE SELECTION 

15.600 SCOPE OF SUBPART. 

This subpart prescribes policies and procedures for selection of a sauTee or souTces in 
competitive negotiated acquisitions. Feffflal seia=ee seleeQeo :preeet4aY:es, iw,.elviBg eeanis, 
coHneils, er ether gfOHps ~r prepesal e1i·£tiaa-tiaft, are ia 15.&12. AltePR&tive preeeEl\:lfes ~at 1intit 
diSCl:lSSiOnS With effeFOfS Stlfl.ftg fi:te eeffi~etiUeft &fe QlSC\iSSeB lH }5.(;};.. 

l 5.601 DEFINITIONS. 

Clarification, as used in this subpart9 means communication with an offeror for the so1e 
purpose of eliminatin.g minor irregularities, informalities, or apparent clerical mistakes in the 
proposal. It is achieved by explanation or substantiation, either in response to Government 
inquiry or as initiated by the offeror. Unlike discussion (see definition below), clarification does 
not give the offeror an opportunity to revise or modify its proposal, except to the extent that 
correction of apparent clerical mistakes results in a revision. 

Deficiency. as used in this subpart, means any part of a proposal that fails to satisfy the 
Government's requirements. 

Discussion, as used in this subpart, means any oral or written communication between the 
Government and an offeror (other than conununications conducted for the purpose of minor 
clarification), whether or not initiated by the Government, that (a) involves information essential 
for detetmining the acceptability of a proposal, or {b) provides the offeror an opportunity to 
revise or modify its proposal. 

Source selection authority means the Government official in charge of selecting the 
source. This title is most often used when the selection process is fonnal and the official is 
som.eonc other than the contracting officer. 

Searee reettetiea, as ased iB this St:!~&rt, meaas aay pr-aetiee vAtiefi (a) reffilees t8e 
fift19H'Bt ef &Ey bazat=del:lS sHestB:Aee, peliH~SB:t, er eeatEllniBMt e"A~eriflg ey wes~e slfeBfft er 
ethef:aNise rele&sea inte ti\e ewrire~H=Reftt prief te reeyeliftg, t:Featme:Rt, er dispesal; aaEi Ee) Fedaees 
the l1ezar&s te f"t1e~ie health ee t.fte ea,;f&I'Uftest 8.5seeia~e8 v.·ith the release efsl:lell s\iestanees, 
pelhtlBI-lts, er eefltemiBBAts. 

15.602 APPLICABILITY. 

(a) This subpart applies to [competitive) negotiated contraetingwl~eft seW"ee seleetjea is 
ease~ 8ft 
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( l) Cest er pfiee eempetitiefl hePH-eea prepesals ~at meet the GoveHt'fftetit's 
HHnimam reEfl:liremeAts stated iB Ute selieitatieft; ef 

{2) Ceftlpetitiea inrrelviag &ft er.'alua~iea ana eomparisoB ef east er priee 8fld ether 
faeteFS. 

(b) This subpart [is not required for] doos ftet apply te acquisitions using simplified 
acquisition procedures (see part 13). 

15.603 PUR.POSE. 

Source selection procedures are designed to-

(e) J..4Et*itnize eempetititm; 

([a] e) Minimize the complexity of the solicitation, evaluation, and the selection decision; 

([b] e) Ensure impartial and comprehensive evaluation of offerors' proposals; and 

([c] e) Ensure selection of the source whose proposal ha5 ~e highestEiegee efr-ealism 
and 'Nhese rerfe:fft1anee is expected (best] to heM meet 5tft.tieEl Government requirements. 

15.604 RESPONSIBILITIES. 

(a) Agency heads or their designees are responsible for source selection. 

(b) The cognizant technical official is responsible for the technical and past perfonnance 
requirements related to the source selection process. 

(e) The contracting officer is responsible for contractual actions related to the source 
selection process, including .. 

( 1) Issuing solicitations to which this subpart applies in accordance with subpart 
15 .4 and this subpart; 

(2) Conducting or coordinating cost or price analyses as prescribed in subpart 
15.8; 

{3) Conducting or controlling all negotiations concerning cost or price, technical 
requirements, past performance, and other tenns and conditions: and 

(4) Selecting the source for contract award, unless another official is designated as 
the source selection authority. 

15.605 EVALUATION FACTO&<; .ANI2 SUBFACTORS. 
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(a) The factors and subfactors that will be considered in evaluating proposals shall be 
tailored to each acquisition and shall include only those factors that will have an impact on the 
souree selection decision. 

(b)(l) The evaluation factors and subfactors that apply to an acquisition and the relative 
importance of those factors and subfactors are within the broad discretion of agency acquisition 
officials except that--

(i) Price or cost to the Govenunent shall be included as an evaluation 
factor in every source selection. 

(ii) Past perfonnance shaY [may] be evaluated in ell competitive1y 
negotiated acquisitions [if feasible and appropriate for the supplies or services being acquired] 
expeetea te ~xt!eed $199,000 Bet leter thEm Jfml:lery 1, 1999, HHless the eeritraetiBg-effieer 
Qee'*f\efttS ia tfie eeBtfaet M4e tae fe8:99f.IS wft}' past perfemumee Sflet~la Bet ee e:;e:ltlrNed. 
:hgeHeies mey 6evelep their e\c\'fl ;phese is seheEhile fer past perfeHflenee e¥al1-:1atieBs whieJ:t 
meets er eJteeees tfte fuUewiag milesteBes: },11 selieite:tieas '•vitA e estiF11llled ,·eh:te in exeess ef 
(A) Sl,OOO,QOO issue<! ea ~r eJter JHly 1, 199S; (11) SSOO,QOQ issued eft er after Ju.ly 1, 1997; e(J 

(C) $1 OO,OOG is!:Uiea ea er aAer January 1, 1999. Past perfermaaee may ee evalaeted in 
eempetitively negetiated eeqliisitieas esamated at $1M, GOO er less a~ the dise~=etiea efthe 
eeatraetiag eft.ieer. 

(iii) QHfrlit)' shall be addressed ia evept Seafee seleetiea tflr.eligh iBelHsieB 
ir~ eBe er mere of the flSfl east e:ro;all:latieB feeters er suefaeters, sae'h M past J'effe"Fm&Bee, 
teelmieel ell{eellenee, lfiB:ftfigetneftt eapahilNy. peFsermel <iHalifieatieRs, prier e~eaee. and 
scheEhile eempliS:Aee. 

redHetien; eaergy~ftieieHey. B:Btl maximl'lm praetieaele r-eee\ret"eEIJ:n!Neriel eeRtent (see part 23), 
Mlall else ae eensieered i~=t 6'tery SEMtree seleetiea, '\Vfteft e~~Fepriate. 

(2) Any other relevant factors or subfactors, seeh &S east feelism, may also be 
included. 

(c) In awarding a cost-reimbursement contract, the cost proposal should not be 
controlling, since advance estimates of cost may not be valid indicators of fmal actual costs. 
There is no requirement that cost-reimbursement eontracts be awarded on the basis of lowest 
proposed cost, lowest proposed fee, or the lowest total proposed cost plus fee. The award of cost· 
reimbursement contracts primarily on the basis of estimated costs may encourage the submission 
of unrealistically low estimates and increase the likeJihood of cost overruns. The primary 
consideration should be which offeror can perform the contract in a manner most advantageous 
to the Government, as detennined by evaluation of proposals according to the established 
evaluation criteria. 

10 
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(d)(l) The solicitation should be structured to provide for the selection of the sow-ce 
whose proposal offers the greatest value to the Government in terms of performance, risk 
management, eost or price, and other factors. At a minimum, the solicitation shall clearly state 
the significant evaluation factors, such as cost or price, cost or price-related factors, past 
perfonnance and other non-cost or non-price-related factors, and any significant subfactors, that 
will be considered in making the source selection, and their relative importance (see 1S.406-
5(c)). The solicitation shall inform offcrors of minimum requirements that apply to particular 
evaluation factors and significant subfactors. Further. the solicitation shal1 state whether all 
evaluation factors other than cost or price, when combined. are-

(i) Significantly more important than cost or price; 

(ii) Approximately equal to cost or price; or 

(iii) Significantly less important than cost or price. 

(2) The solicitation n1ay elaborate on the relative importance of factors and 
subfactors at the discretion of the contracting officer. Agencies may elect to assign numerical 
weights to evaluation factors and employ those weights when evaluating proposals. Numerical 
weights need not be disclosed in solicitations; however, nothing precludes an agency from 
disclosing the weights on a case-by-case basis. The solicitation may state that award will be 
made to the offeror that meets the solicitation's minimum criteria for acceptable award at the 
lowest cost or price. · 

(e) In addition to other factors, offers [may] will be evaluated on the basis of advantages 
and disadvantages to the Goverrunent that might result from making more than one award (see 
15.407(h)). The contracting officer shall assume for the purpose of making multiple awards that 
$5[,0)00 would be the administrative cost to the Government for issuing and administering each 
contract a\\·ardcd under a solicitation. Individual awards shaH [may] be for the iten1s or 
combination of items that result in the lowest aggregate cost to the Govem.ment, including the 
assumed administrative costs. 

15.606 CHANGES IN CzQVERNMENT REQUIREMENTS. 

(a) When, either before or after receipt of proposals, the Government changes, relaxes, 
increases, or otherwise modifies its requirements, the contracting officer sftaa [should] issue a 
written am.endment to the solicitation [if the changes will affect the source selection]. When time 
is of the essence. oral advice of changes may be given if the changes involved are not complex 
and all firms to be notified (see paragraph (b) below) are notified as near to the same time as 
possible. The contracting officer efteH [should] make a record of the oral advice and promptly 
confirm that advice in writing (see 15.410). 

(b) In deciding which f111ns to notify of a change, the contracting officer &fteH [should) 
consider tbe stage in the acquisition cycle at which the change occurs and the magnitude of the 
change, as follows: 

11 

141012 



FAR STAFF Ill 013 07/21/97 MON 11:40 FAX 202 501 4067 

p~~d29-7f' 
( 1} If proposals are not yet due. the amendment sfttKl [should] be sent to all firms 

that have received a solicitation. 

(2) If the time for receipt of proposals has passed but proposals have not yet been 
evaluated, the amendment should nonnally be sent only to the responding offerors. 

(3) If the competitive range (see 1S.609(a)) has been established, only those 
offerors vvithin the competitive range sft&ll [should] be sent the amendment. 

(4) If a change is so substantial that it warrants complete revision of a solicitation, 
the contracting officer shell (should] cancel the original solicitation and issue a new one, 
regardless. of the stage oftlie acquisition. The new solicitation. sfteH (should] be issued to all 
firms originally solicited and to any firms added to the original list. 

{c) If the proposal considered to be most advantageous to the Government (as determined 
according to the established evaluation criteria) involves a departure from the stated 
requirements9 the contracting officer shall [should] provide all offerors an opportunity to submit 
new or amended proposals on the basis of the revised requirements [if the changes will affect the 
source selection]; provided, that this can be done without revealing to the other offerors the 
solution proposed in the original departure or any other information that is entitled to protection 
(see 15.407(c)(8) and 15.610(d)). 

15.607 DISCLOSURE OF MISTAKES BEFORE AWARD. 

(a) Contracting officers sftall [should] examine all proposals for minor infonnalities or ' 
irregularities and apparent clerieal mistakes (sec 14.405 and 14.407). Conununication with 
offerors to resolve these matters is c]arification. not discussion within the meaning of 15.610. 
However, if the resuJting communication prejudices the interest of other offerors, the contracting 
officer shall not make award without discussions with all offerors within the competitive range. 

(b) Except as indicated in paragraph (c) below, mistakes not covered in paragraph (a) 
above are usually resolved during discussion (see 15.61 0). 

(c) ·When award without discussion is contemplated, the contracting officer sft&H [should] 
comply with the following procedure: 

(1) If a mistake in a proposal is suspected, the contracting officersft&H [should] 
advise the offeror (pointing out the suspected mistake or otherwise identifying the area of the 
proposaJ where the suspected mistake is) and request verification. If the offeror verifies its 
proposal, a·ward may be made. 

(2) If an offeror alleges a mistake in its proposal, the contracting officer shall 
[should] advise the offeror that it may withdraw the proposal or seek correction in accordance 
with subparagtaph (3) below. 

12 



(3) If an offeror requests permission to correct a mistake in its proposal, the 
ege:ae~' ~ead ~a desi~ee net beler.v the level ef eh.iefefthe ee~aetiBg effiee) [contracting 
officer] may make a written determination permitting the corr¢ction; provided, that (i1 both the 
existence of the mistake and the proposal actually intended are established by clear and 
convincing evidence from the solicitation and the proposal aatl (ii) legal fe"'le"'t' is ebtaiaea 
eefore ma!ciag the «4elermiaaf:.ieft. 

(4) If the determination under subparagraph (3) above cannot he made, and the 
contracting officer still contemplates award without discussion, the offeror sheD [should] be 
given a final opportunity to withdraw or to verify its proposal. 

(5) Verification, withdrawal, or correction under subparagraphs (c)(l) through (4) 
above is not considered discussion within the meaning of 15.610. If, however, correction of a 
mistake requires reference to documents. worksheets. or other data outside the solicitation and 
proposal in order to establish the existence of the mistake. the proposal intended, or both. the 
mistake ffiftY' [should] be corrected~ through discussions under 15.610. 

(d) If a proposal received at the Government facility in electronic format is Wtreadable to 
the degree that confonnance to the essential requirements of the solicitation cannot be 
ascertained from the document, the contracting officer ifnMedi~ely sltall [should] notify the 
offeror and provide the opportunity for the offeror to submit clear and convincing evidence -

( 1) Of the content of the proposal as originally submitted; and 

(2) That the unreadable condition of the proposal was caused by Government 
software or hardware error, malfunction, or other Government mishandling. 

15.608 PROPOSAL EVALUATION. 

(a) Proposal evaluation is an assessment ofboth the proposal and the offeror's ability to 
successfully accomplish the prospective contract. A.n agency shall eval.uate competitive 
proposals solely on the factors specified in the solicitation. 

(1) Cost or price evaluation. The contracting officer shall use cost or price 
analysis (see subpart 15.8) to evaluate the cost estimate or price, not only to determine whether it 
is reasonable, but also to determine the offeror's understanding of the work and ability to perform 
the contract. The contracting officer shall document the cost or price evaluation. 

(2) Past perfefftl&Bee evaftiaf:i8ft. 

(i) Past perfetmenee iftfe:FfflatieB is aH iBdieater ef an ef.ieFer's aeiltt)' te 
perfB~m tl.e eeatFeet. The eempar~i·;e essessmeftt ef:past periefmaBee iBfeRBetie!! is se,a.s~e 
i=em the respeBsieility detenniJtatieft FeEfUiFee eder 48 CPR 9.193. Th.e BU:ffteer ed se'srerity ef 
8ft ef:i'eFers J3Pehlems. tfte effeetirleAess efeea:eeti';e aetieB takeft, the effefer's evemll"Nefk 
Feeeff!, aad the age mu! relevaaee efpast perfetma:see i&feFtBatieR sheu1e \,e eensitlere~ at ate 
~me it is usee. 
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(ii) 'Jlhefe pest perfemtanee is te ae e"·ala&te4, the selieitatien sl:tall affeftl 
efferers the eppe!1'l:i:Hity te iEiemir,. Federal, st&te, and leeel ge:r;emment, and pAY&te eafttfaets 
perfoHfiCQ ey die .effer.ers tflat were similer in B&ttire te tae eeutfaet bemg e\'EHaated, sa f:bat tee 
Ge¥eFnmeat Ff.U~Y ¥erify the effer.epg' p85t perfeHBa:nee eft @lese eeett=aets. In adeitieR, at tee 
EiisefetieB efthe eeftH'aetiBg effieer, the efferars mey pre,·ide iaf.efftltlttea ea preelems 
enealifttered eft tbe ieeatified eesl?feets Md die effefers' eeFFeetive aetiMts. Past perfemumee 
inf&fmatiea me~· alse be eetaiaed fi:.em etaer seUfees lme'lt'R te the Gtwefftl'Beat. The seeree aatf 
t)spe efpest perfamumee HrfeFRiatieB te he iaelaEiec! iH tl:le e'.'&lYatiea is 'mtftis tlie breacl 
diseretieB ef egeaey &eEfaisities efiieisls ed sh0alEI be tailored te the eireua1staaees ef e&eft 
eeqH:isitieB. Ba,·ahtatieftsa(JfeeatFaeter ~effamumee prepBHlEl iB aeeenlaftee 'Mtb 48 CFR part 42, 
seJlBft 42.1 S are eBe s&Hree ef~e"FfeftftMee infermatiea '+Vliiel! may 't+e ased. 

(iii) FiRfts le~i9g rele-vaat past peffe.rma&ee aistef)' shall reeei"t'e a neatFaJ 

(;[2]) Technical evaluation. If ~y technical evaluation is necessary beyond 
ensuring that the proposal meets the minimum requirements in the solicitation, the cognizant 
technical official, in documenting the technical evaluation, shall include .. 

(i) The basis for evaluation; 

(ii) An analysis of the technically acceptable and unacceptable proposals, 
including an assessment of each offeror's ability to accomplish the technical requirem.ents; 

(iii) A summary, matrix, or quantitative ranking of each technical proposal 
in relation to the best rating possible; and 

(iv) A summary of findings. 

(b) All proposals received in response to a solicitation may be rejected if the egeae,, l:teae 
[contracting officer) determines in writing that • 

( l) All otherwise acceptable proposals received are at unreasonably prices; 

(2) The proposals were not independently arrived at in open competition, were 
collusive, or were submitted in bad faith (see subpart 3.3 for reports to be made to the 
Department of Justice); 

(3) A cost comparison as prescribed in OMB Circular A-76 and subpart 7.3 shows 
that perfonnanee by the Government is more economical; or 

(4) For other reasons, cancellation is clearly in the Government's interest. 

(5) A violation or possible violation of section 27 of the Office of Federal 
Procurement Policy Act, as amended (41 U.S.C. 423), has occurred (see 3.104). 
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(c) The requirements of 14.408-3. Prompt payment discounts, are applicable to negotiated 
acquisitions. · 

15.609 COMPETITI\'E RANG:B [RF.JECTIO~ .QE PROPOSALS]. 

W The contracting officer [may at any time reject] shell Eletem1ine whiefi proposaJs [that 
are not considered to be in the competitive range from a price or technical standpoint.] are iB tlie 
eempetiti.T/e fartge Wf tfte f'l:l~8Se efeeftdl:ietiftg wfltteft 8f 8Tal tii9e~S5t6ft {see 15,{;10(9)). The 
eempetitive "Amge shall he seteffftined eB tee hEtSis efeest er paee ed etller fae~s that wer-e 
stated m the soliei~oa and shall hteluEle ell prepesals teet have a reeseBeele eh&aee efNmg . 
seJeeted fer &Vt'&rd. Vfl:ieFt there is eeaet es te ~etfler 8 prepeset is iB the eempetiti¥e rEmge. tfte 
J'fep&sal sheli]e he btelttdee . 

. (9) lfthe eeBtTaetiag et=fieer, after eempJ~ag witlt1S.610(&), eeteffftines that a pmpesiH 
Be laager a as a ree:se:Re.ele ehEptee efeeiHg selee~e6 fer eeatraet B:"Nat=d. it may ne ]eager ee 
eoasideFeE! fer seleetieB. 

(e) The eoBtraetiRg efiieer shall aetify in wfitieg aB UBS\ieeessful e!lerof: at the earliest 
praetieelJle tia;e teet its ~Fepesal is ao laager eligible fer awaR!.(see 1S.l002(8}). 

~d) If the eeatraetiag eiiieer ini~iaUy selieits tmpaeed teehnieal J!IFepesals, ~e~· shell ee 
e'ralaa.tea te determ:iae v.'hiefi 8fe eeeepte'hJe te the GevefB:l'fleftt er eeuld. a:Rer eiseassieft, he 
Wtaele aee~taele. 2\:fter fteeessa:ry eiseassieA eftftese -teeluiieal J'f8pesals is eempJeteEi, tee 
ees~aetiHg efHeer shaN (1) selieit J'Aee prepesaJs fer aU tlte eeeeptaele teelmieal prepesals 
whieh effer tlae gyeatest velHe te tee Ge~ emmeat ie terms efJ3erfeRBenee and etlier fuetefS eEl 
(2) FRake a·:;erd te tfte le'.V respeBsiele effef.er, either Witftel!t Bf felle?);·ifig eiSSH:SSiaB, &9 

8f3~Feflriate. Bxeept ia aet1llisitieB ef B:Fel'titee~ eHgiBeer set=Yiees (see sttapar-t 3~.€;), a eem~itive 
raage eeteFmiHetiea mast ieehule eest er }*iee prepesals. 

15.610 WRJTTEN OR ORAL DISCUSSION. 

(a) The requirement in paragraph {b) of this section 'ror 'Written or oral diseussion need not 
be applied in acquisitions-.. 

( l) In which prices are fixed by law or regulation: 

(2) Of the set-aside portion of a partial set-aside; or 

(3) In which the solicitation notified all offerors that the Government intends to 
evaluate proposals and make award without discussion, unless the contracting officer detennines 
that discussions (other than comm1mications conducted for the pwpose of minor clarification) are 
considered necessary (sec 15.407(d)(4)). Once the Government states its intent to award without 
discussion, the rationale for reversal of this decision shall be documented in the contract file. 
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(b) Except as provided in paragraph (a) of this section, the contracting officer shall 
conduct written or oral discussions with all responsible offerors who submit proposals within the 
competitive range. The content and extent of the discussions is a matter of the contracting 
officer's judgment, based on the particular facts of each acquisition (but see paragraphs (c) and 
(d) of this section). 

(c) The contracting officer shall 

fltGcontrol all discussions and should: 

(2{1]) Advise the offeror of deficiencies in its proposal so that the offeror is given 
an oppo~ty to satisfy the Government's requirements; 

(;(2]) Attempt to resolve any uncertainties concerning the teclmical proposal and 
other tenns and conditions of the proposal; 

(4[3]) Resolve any suspected mistakes by calling them to the offeror's attention as 
specifically as possible without disclosing in"fonnation concerning other offerors' proposals or the 
evaluation process (see 1.5.607 and part 24); 

(~[4)) Provide the offeror a reasonable opportunity to submit any cost or price, 
technical, or other revisions to its proposal that may result from the discussions; and 

(&[S]) Provide the offeror an opportunity to discuss past perfonnance information 
obtained from references on which the offeror had not had a previous opportunity to comment. 
Names of individuals providing reference information about an offeror's past performance shall 
not be disclosed. 

(d) The contracting officer and other Government personnel involved shall not engage in 
technical leveling (i.e., helping an offeror to bring its proposal up to the leveJ of other proposals 
through successive rounds of discussion, such as by pointing out weaknesses resulting from the 
offeror's lack of diligence, competence, or inventiveness in preparing the proposal). 

(e) The following conduct may constitute prohibited conduct under section 27 ofthe 
Office ofFederal Procurement Policy Act. as amended (41 U.S.C. 423), and subpart 3.104 to 
which civil and criminal penalties. and administrative remedies apply. 

(1) Technical transfusion (i.e., Government disclosure of technical information 
pertaining to a proposal that results in improvement of a competing proposal); or 

(2) Auction techniques, such as • . 

(i) Indicating to an offeror a cost or price that it must meet to obtain 
further consideration; 

16 
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(ii} Advising an offeror of its price standing relative to another offeror 
(however, it is permissible to inform an offeror that its cost or price is considered by the 
Government to be too high or unrealistic); and 

(iii) Otherwise furnishing information about other offerors' prices. 

15.611 BEST AND FINAL OFFERS. 

(a) Upon completion of discussions. the contracting officer shall issue. to all offerors still 
within the competitive range a request for best and fmal offers. Oral requests for best and final 
offers slWJ [should] be continned in writing. 

(b) The request sMY [should) include .. 

(1) Notice that discussions are eon.cluded; 

(2) Notice that this is the opp~rtunity to submit a best and final offer; 

(3) A common cutoff date and time that allows a reasonable opportunity for 
submission of written best and fmal offers; and 

(4) Notice that if any modification is submitted, itmust be received by the date 
and time specified and is subject to the Late Submissions. Modifications. and Withdrawals of 
Proposals provision of the solicitation (see 15.412). 

(c) After receipt of best and final offers, the contracting officer should not reopen 
discussions un]ess it is clearly in the Government's interest to do so (e.g., it is clear that 
infonnation available at that time is inadequate to reasonably justify contractor selection and 
award based on the best and final offers received). If discussions are reopened, the contracting 
officer ~ [should] issue an additional request for best and final offers to all offerors stiU 
within the competitive range. 

(d) Following evaluation of the best and final offers, the contracting officer (or other 
designated source selection authority) shall select that source whose best and final offer is most 

. advantageous to the Government, eeBsidef1ftg priee B'Ad tfie etfter l£letefS iBeluded iB t:fte 
solieit:atieR {BHt see 15.6Q8(S» 
in accordance with the evaluation fa·ctors stated in the solicitation. 

35.612 FOAA4Ale SOUR:Ce SEL~CTION; 

(a) Geflerel. s\ se\uee seleetiea pmeess is eeBsidereEl feffftal ~vaeft a speeifie eTJahtaties 
gr-et:tp stFuettlre is estaelished te th ala£Ne pNpes£Ms and seleet ~e seupee fer eeMt=aet a\v&f<8. This 
ap~Feeeh is geftet"alJy l:lSeEi ie high eeUar V&hte aequisitieflS and may Be ltSM iB eti!ef 
aeEtuisitiefts es pt=eserieed iB age~~ey HJga:latieM. The sellf'ee selee~ieA ergftfti2atiee typieal1)· 
eeftSists ef 8ft e\'alt:iatiefl 9e&f6, eti¥ise.,· ee~:~Aeil, e4 aesige:&ted se\iree se)eeaefl aatllefit)• at a 
ltleftElh,tefFI.eHt le~c·el aee:r;e tkat efifte eentreeti:ftg eft.ieer. 
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· 1 ties; ~e agettey lleae era desig:Aee (b) Respensiailities. Vlhefl l:tSiag feHHal seUJee se ee 
shaH easl:lfe tft at 

(1) The efaeial te be respeBsiale fer the searee seleetien is fermally eesigfl&:t~ 86 

. (~) The s69f'Eie se ee 1ea ~ . • • d 
stfaet\lt=e appro,rlate te the fe~'tliremeats ef tfte partieulM selteJtatlee; 8R 

• • • .c. tees £see l:S 4{)4) er issHing ate (3) Befere eooaeetiag 6ft)' presohelt&tteft Getttefen: \ . 
. . 1 f eetflefil)· &J3pt=er;es a setifee seleettea pJm. soliei1:aliOR, the 56\ifee se ee left 

(e) Setlfee SeleeMeR Plas. As a miMtn:~m, the plan shall iaetQse 

( 1 ) l·, eeseriptiefi ef tfle ergenizetiea sC:Iuetl:Jre; 

(2) PEepesed pFeselieitatien aeti.,.·i~es; 

(J) A S1:Hfli1\fil)' eftfte aeeteisitien st:r~Negy; 

d ··&ltien feeters Bftd MY signifieant su{,fae\9fS (4) A etetemeBt efthe prepese e" tul · 
anEl tft.eir relati't'e imf)eRBftee; 

(5) a\ eeseripties ef tbe ettel\iatieft pFeeess, me~ e ' -~ed le~· aad teelmiqaes te ee 
used; MS 

(e) A seae6H)e ef sigoifieant fftile~eaes. 

· A 'ts.· sh&ll ase t:fte faetef5 S 1 t. Deeisie'A The seuree seleetiea 8\ireHi:J · £6) Se~e e ee te'fl . . ~ . . 
~ ~ . . ( lS eQS) te make ~e seat=ee seleetieft ueetsJeR. 

the relati"e Eliffefeftees &meftg PI'8P: f sltall iRellt!le tfle Basts BREI ftl8!IIMIS fef =e tl:.e ~tehieti eft fae\ers. The StippeAmg deeWMRta left 

(2~ The Stipp6AU g l d 4k ' +fenrlhn .... ef!lmesses &He HslES IR lemtS ef essrs B:fttl utelf 9t ~:nQt.tSi:ll, w m t lh 

deeisieR. 

. . ~f CeBSisteBt v.·itfl paft 24 ane SHBJ'aft 3.1Q4, ageaeies sft&ll (e1 Safegt:ter-&tng tB eftfta~ett. . . . 
. '1 te preteet settree seleebeft tRfeftft&lteR. eMere1se 'art1ea 8f e&Fe 

. e seleetioo pFeeess, diselesure efpFepfielefy e~ sel!f~e 
seleetiea iftfeHBatleit sftllll 'he ge. erRe Y · . . 
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• I fOOedw:es. ki a:n eases, . . . 1141 he Q5 preseFi:Sed 1H ageae~ p 

lu!!lieF 96\H'ee se e • • ~ profJe~a( 3 104 fer aEieitieBa:l ~skiettea . e'tlQ:\enty see . 

. See 1S.1GQ2(e) BBd 1S.1004. (f) Pestcw.·&.frti Betiees flftS cjehrtefifigs. 

, lfR.CE S:BLeCTION PROCEDURES. 

(b) Other egel!eies may ase e~lft:.~ ~;:a eel!si~ wUh missteu need!!: 
I I ti" &f'~bee 1; , . preeeE!. \ires tBe li lf!)g t:ftetr ev.'B · , . 
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PFC730.5.21 /?£~/]£ 
SUBJECT: FAR Case 95.:029, Part lS Rewrite: Contractinglly Negotiation; 7..:/ . 0 

Competitive Range Determination~. 

(iv) The contracting officer determines that, because of factors 
such as the size of the proposed subcontract price, audit or field 
pricing assi.srancc for a subcontract or subcontracts at any tier is 
critical to a fully detailed analysis of the prime contraet proposal; 

(v) The contractor or higher tior subcontractor has been cited for 
havin.g sigtiiticant estimating system deticienc:ics in the area of 
subcontract pricing. c~-pecially the failure to perform adequate 
cost analyses of proposed subcontract cost'\ or to pelfonn 
subcontract analyses prior to negotiation of the prime contxact 
with th.e Government; or 

(vi) A lower tier sulx:ontrac:tor has been cited as having · 
significant estimating system deficiencies. 

(7) It may be appropriate for the contracting officer or 
adm.lnistrative contracting officer (ACO) to provide assi~dance to 

·a contractor at any tier where the contractor has been denied 
access to a subcontractor's records in carrying out the 
contractor's responsibilities under FAR. 15.504-3 (to conduct 
price. or cost analysis to determine subcontractor price 
reasonableness). For these circumstances the contrac:ti.ng officer 
or the ACO should determine that providing field prieing 
assistance or audit will serve a valid government inrt:rt:st. 

We recommend that the following be added to 15.504-2, Informatjon to support 
proposal analysis, in paragraph (b) Reporring fiel.tl pricing info'n711Jtion. as follows: 

GraupA 

(3) When the Government performs the subcontrclc:t 
analysis, the Government shall furnish to the prime 
contractor or higher tier subcontractor, with the consent of 

. the subcontractor reviewed, a s·ummary of the analysis 
performed jn determining any unaccepblblc costs included 
i:o the subcontract proposal. If the subcontractor withholds 
consent. the government shall fUrnish a nmge of 
unaccept.able cost~ for each element in such a way as to 
prevent ~sc:losure of subcontractor propriewy data. 

Access to Contractor Books and Recor~s on Commercial Item CoDtracts. "fe dO not 
recommend that the:: exception provided at paragraph (b)(l) of FAR 1S.l06, Conti'act 
clauses, be eliminated. Paragraph {b)(2) of FAR 15.106 provides the exception~ 
excluding contract clause FAR 52.215-2, Audit and Records-Negotiation, in eo~mercial 

s 
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SUBJECT: FAR Case 95-029. Part 15 Rewrite: Contracting by Negotiation; .25 

Competitive Range Dere~ations. 

item contracts. The proposed re~lation no longer provides for this exception Of 
commercial item contracts. The proposed implementation of the prescription ~ 
paragraph (b) of 15.209, Solicitation provisions and contract clauses. now requi1.es the 
Audit and Records eontract ~lause be ineludcd m commercjal item contracts since there is 
no exception. 

The· requi.ri:mcnts in FAR S2.215·2 provide the govemnienc with the ri~t to 

c:xaxnine and audit costs clair.Oed on cost-reim~ursement, inc:entive, time-and-m~erial,. 
labor-hour. or price redeterminable c;ontr~ts. FAR S2.21S-2 does not provide fo1· 
exa.ril.ination of costs on fixed-priced contracts :or fiXed-price _contracts with e~onomic 
ptice adjustment. Comlnercial irem contrads are only fLXed-price or fixcd-pric~ with 
economic pric:e adjustment. ln addition. FAR 52.215-2 provide$ for the right to!cAamiuc 
an.d audit the accuracy, eompletcness, and curr~cy of cost or pricing data, Co~ercial 
items are exceptt:d !tom providing cost or pricing data TheJ"Cforc, inclusion of ~s 
cJallSe in a commercial icem contract would not provide any benefit to tbc gove~ent. 
Therefore, we recommend that an exception be reinstated at paragraph (b) of 15~209, 
Solicitation provisions and contract cJau$eS, e~luding application of FAR 52.215-2 in 
commercial item contracts. 

Questions may be ad.ch-esstd to Mf'. Joyce Friedland. Program Mana.ger; Pricing. 
F1nance and Claims Division, at (703) 767-2270. 

6 

Sineerely, 

/Signed/ 
Lawrence P. Uh.lfelde:r 
Assistant Director 
PoH.cy and Plans 
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MEMORANDUM FOR CAPTAIN D. S. PARRY 1 SC 1 ·· USN 
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DEFENSE ACQUISITION REGULATIONS COUNCIL 
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SUBJECT: FAR Case 95-029 1 Part 15 Rewriter Contracting 
by Negotiation and Competitive Range 
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Attached are late comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date is July 14 1 1997. 
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JUL t 6 1997 

?vfEMORANDUM FOR GENERAL SERVICES ADMINISTRATION 
FAR SECRETARIAT (VRS) 
1800 F STREETS, NW, ROOM 4035 
WASHINGTON, DC 20405 

FROM: 11 CONSILGC 
500 Duncan Ave, Rm 250 
Bolling AFB DC 20332-0305 

SUBJECT: Comments on FAR Case 95-029, FAR Part 15, Group A 

1. This office has reviewed the proposed new rule and has the following comments. 

FAR Part 15.209 (a), Solicitation provisions and contract clauses. The wording provides for the 
Contracting Officer to determine a clause selection for the solicitation of either 52.215-1, Instructions to 
Offerors-Competitive Acquisition, if the Government intends to make award without discussions. and use 
the Alternate I if the Government intends to make award after discussions with offerors within the 
competitive range. This FAR Part as proposed in the rewrite, provides the Contracting Officer at the 
time of issuance and the solicitation, to make a determination of awarding without discussions or of 
awarding with discussions. The selecti.on of the clause with or without the Alternate I would be just a 
guess on the part of the Contracting Officer and limit the ability of the CO to make the correct decision at 
the proper time which is after evaluation. The suggested wording is to allow the CO to make the 
determination of award with or without discussion after evaluation of the award. All offerors should be 
put on notice to submit the best proposal because the CO may determine that an award can be made 
without discussions. However, if 15.209 (a) is left as it is, what would be the criteria for the determination 
of the CO for award with or without discussions at the time before the solicitation sent out. The FAR 
provides no direction on this issue. However, at FAR Part 15.406 (a)(2) provides for documentation to the 
file if the solicitation stated that award would be made without discussions~ and then it become necessary 
to hold discussions. The bottom line is you can either hold discussions or not hold discussions depending 
on some arbitrary y decision by the CO. 

2. Questions regarding the above should be addressed to JaniceK. McConaha, LGCP, (202) 404-1223. 

~'- . .£1 ~ { ·.._ P')·-. 
.... ~-,(,._ .. ,I -~ 

130BBY W. MOORE, Colonel (Sel), USAF 
Cornman~"' Contracting Squadron 

/ _. 
/ 

JUl 2 I 1997 
WORLO·CLASS PEOPLE· WORLD·CLASS SUPPORT 



DEPARTMENT OF THE AIR FORCE 

11TH WING 

tviEMORANDUM FOR GENERAL SERVICES ADMINISTRATION 
FAR SECRETARIAT (VRS) 

FROM: 11 CONSILGC 

1800·F STREETS, NW, ROOM 4035 
WASHINGTON, DC 20405 

500 Duncan Ave, Rm 250 
Bolling AFB DC 20332-0305 

SUBJECT: Comments on FAR Case 95-029, FAR Part 15, Group B 

JUL I 6 1997 

1. This office has reviewed the proposed new rule and has the following comments. 

.« .... . , 
/ . 
~~ 

FAR Part 15.504-1 (d) (3) Cost Realism Analysis. This section provides for cost realism 
analysis on fixed-price type contracts limited to quality concerns, or past experience indicates that 
contractors' proposed costs have resulted in quality or service shortfalls. The results of this analysis may 
be used in performance risk assessments and responsibility determinations. However, the proposals shall 
be evaluated using the criteria in the solicitation, and the offered prices shall not be adjusted as a result of 
the analysis. The definition of cost realism analysis is a process of evaluation of each cost element and a 
projection by the government of the proposed costs compared to the most probable cost. These differences 
or this analysis shall be used to evaluate the best value. The statement at the FAR Part pennits the use of 
cost realism on fixed priced contracts but restricts the use of adjustments to the cost elements. This 
provides little value to the government agency. For example, if in the evaluation of an offer you find that 
one pan of a cost element was not included in the proposed costs. HoweVer, in the evaluation of the 
proposal you make an adjustment to this cost element, you can detennine if the amount is insignificant or 
significant to the total price of the award. This analysis will assist the government in the detennination of 
the best value for award, or if award could be made without discussions based upon this analysis. Also. 
the limit of usage to the quality and past experience (perfonnance) area for fixed price contracts cannot be 
a method of determining if the offeror has a understanding of the work to be performed for the proposed 
price without the realism analysis. As stated in the proposed rule this restriction provides that this 
analysis be used only for quality and past experience (perfonnance). Suggest that the restriction to fixed 
price contracts for realism analysis not be restricted to quality and past experience (perfonnance), but 
expanded to include a clear understanding of the requirements for the price and allow for adjustments to 
the cost elements. 

2. Questions regarding the above should be addressed to JaniceK. McConaha, LGCP, (202) 404-1223. 

~ . . " . '-{. .,..'"" 
r -~·-·'-\. ~ _t, r -r--
-----aoBBY ~·MOORE, Colonel (Sel), USAF 

Commande 11th Contracting Squadron 
I 
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DEPARTMENT OF VETERANS AFFAIRS ·;/ v - !_,:' ~. / - /I 
DEPU1Y ASSISTANT SECRETARY FOR AcaUISmON AND MATERIEL MANAGEMENT 

JUL 211997 

Ms. Beverly Fayson 
General Services Administration 
FAR Secretariat (VRS) 
1800 F Street. NW 
Room403S 
Washington, DC 20405 

Dear Ms. Payson: 

WASHINGTON DC 20420 

This is in reference to FAR Case 95-029, Part 15 Rewrite: Contracting by 
Negotiation; Competitive Range Detennination. We would like to offer the following 
corrunents regarding this case: 

a. The statement that "agencies may seek limited information initially.., in 
paragraph 15.1 02(a) appears to be in conflict with the specific requirements set forth in 
paragraph 1S.l02(b). We recommend that paragraph (a) be changed to read "agencies 
may seek the limited information described in paragraph (b) initially... This would clearly 
identifY what is meant by "limited information" and lessen the risk of protests. 

b. 15.204. Add contracts for commercial items to the list of contracts where the 
standard contract format need not be used. 

c. 15.207. Add a definitive statement that proposals received by electronic format 
or facsimile shall not be evaluated until after the date and time of closing established in the 
solicitation. 

d. 15.209. Needs to address whether or not the prescnoed clauses apply to 
commercial item acquisitions. 

e. 15.210. Clarify whether or not the SF 1449 must be used for conunercial item 
acquisitions. 

[ 15.406(c)(2). Reconunend substitution of"offers with the greatest likelihood of 
awardn in lieu of"e:fficient competition". The tenn "efficient competition .. ' is too arbitrary 
and increases the chances oflitigation by excluded offcrors. 52.215-1(£)(4) should be 
revised accordingly. 

--· --·- ·--· 
OP"MONAL FO~M 91 (7-ID) 
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2. 

Ms. Beverly Fayson 

g. 15.503-l(b)(J). Consideration should be given to providing a limited exception 
to require cpst and pricing data for commercial items only when price history or other 
infonnation indicates that the item was previously provided to the Goverrunent at a much 
lower price than that currently being proposed and other information does not support the 
price increase. 

h. 15. 604( c). Clarify that this paragraph does not apply to awards for commercial 
items. This paragraph states that "if the Optional Fonn 307 (OF 307),. Contract Award, is 
not used to award the contract, the first page of the award document shall contain the 
Govenunent's acceptance statement from Block 15 ofthat form .... " Contracts for 
commercial items are awarded using Standar~ Fonn (SF) 1449, 
Solicitation/Contract/Order for Commercial Items. !Jthough SF 1449 contains similar 
wording to OF 3 07, there are slight differences. This discrepancy needs to be addressed. 

i. 15.605(b). Include clarifying language that if the Government delays the 
preaward debriefing, the time for receipt of protests does· not begin until after the 
debriefing is accomplished. 

j. 52.215-1. Clarify the use of this clause in solicitations for commercial items. 
This rewrite incorporates information currently contained in 52.21 S-11, Authorized 
Negotiators, and 52.215-12, Restriction on Disclosure and Use ofData and deletes them 
as separate clauses. If 52.215-1 is not to be used in solicitations for commercial items, 
these clauses need to be retained. If 52.215-1 is to be used in solicitations for commercial 
items, it needs to be revised to conform with 52.212 clauses. 

k. 52.215-l{t){l). Change the word "intends'' to ''may." 

2. Questions regarding this matter should be addressed to Ms. Ramona. Jones, Senior 
Procurement Analyst, Acquisition Policy Team. She may be reached at (202) 273-8821. 


