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Honorable Patii D. Sarb.anes 
Dirksen Senate Office Building 
Room 332 
Washington, D.C. 20510 

MARLOWE HEATING & AIR COND. 
10680 Southe·rn Maryland Blvd. 

DUNKIRK. MARYLAND 20754 
(301) 855-8237 

----~----o-- -~ --· '- .. 
855-8237 

May 23, i987 

~-

RE: Defense Departrrent Irrplerrentation of Section 1207. 
"Contract Goal for Minorities• 
All contracts to be set-aside for minority owned contractors 

rear Senator Sarbanes; 

ion 

We are a small a:>nstiUction finn, who for the last seven years, bid en ·and 
received Governrrent· contracts ;in the "Set-aside for Srall Business category. n 

We depend 100% on this type of work. Since I am not a manority, I suddenly 
find myself on the br.in.k of extinction. Action has been taken by the Depart:rrent 
of Defense to set aside all contracts ~o minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So what happens to all the 
ex>rrpanies like us who are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that I 
to think had sane degree of logic and fairness. If logic were used, it 

~~~£~ be obvious that this action will establish a breeding ground for fraudu
fronts for ownership. Other problems would be construction delays, cost 

over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discr1mination I r~ve 

ever seen. 

I believe it's fed£ for all people to have equal rights. It is not equal-rights 
when five contractors are put out of business so that one contractor can· get rich. 

It seerrs to rre that one ·srrall :area _of. the Defense budget is being m:mipulated 
to achieve a 5% set-aside forSrall Disadvantaged Businesses. It's-obvious that 
the upper. end of the budget is being neglected ·in this area. 

If s~thing is no_t do~~ lirrrediate~y to tUin this around, we and ·hund.red.S ·of 
other srrall businesses like us will be put out of business. We solici~ -your
help in this matter. 

Sincerely,_ 
(; j - / ,...,..,.- I • . . . ; 

.' i I' .{._l.C: ·_ .. 
. _/ l. 

(J 
Lloyd A. · f-!.ar lowe 
President 
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.June 24, 1987 

P.O. Box 340 
Clinton, MD 20735 

868-2880 

Defense Acquisition Regulatory Council 
ODASD (P) OARS, c/0 OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3062 

ATTN: Mr. Charles W. Lloyd 
Executive Secretary 

Dear Sir: 

Re: DAR Case 87-33 

On June 1, 1987 the Department of Defense (D.O.D) implemen
ted a new rule which will bar small businesses that 'are not 
disadvantaged from obtaining D.O.D. contracts for the next three 
years! The new rule was published in the May 4, 1985 Federal 
Register and implements Section 1207 of Pub. L 99-66; Set-Asides 
for Small Disadvantaged Business concerns (S.D.B.). This rule is 
in addition to the SA Program which.is already in effect. 

We are a small business that performs mainly D.O.D. 
construction contracts in the Maryland, Virginia and Washington, 
D.C. area and this new rule will have a devastating impact on 
our company and its 100 employees. 

It seems totally unfair. to obtain practically .the whole 5% 
S.D.B. concern obligation for:the D·.O.D. construction program 
from the small business-set-ajide work. Over 5% of the small 
business set-aside work· in our a·rea is given to S.D.B.~ concerns 
already, so why penalize non~S.D.B. conc~rns .for the total D.O.D.· 
obligation?· · : · · 

W~ cannot believe that it was Congr~ss's or D.O.D's
intention to award the major-ity of the s~inall business s~t-asid'e 

_work t6 S.D.B.: concerns, but·9nly that they Should re~eive the~r 
fair share~ We are n6t.oppos~d to set-asides; however, in this 
instance the whole market is being pulled out.from under 
contractors who have performed this work irt the past. 

If this rtile is allowed to stand, it will seriously 
jeopardize ·the existen~e of ~~r- company and others like us, who 
have been dependable bid,ders and contractors for the D.O.D. in 
the past. · -. 

WTJ/dh 

Very truly yoursi 

/4) 7 Cb~-z$1 
w. T. Jow~tt, Jr. 
President 
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June 24, 1987 

Mr. Charles W. Lloyd, Executive Secretary 
ODASD (P) DARS, C/O OASD (P & L)(M & RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

RE: Department of Defense Federal Acquisition Regulation 
Supplement; Implementation of Section 1207 of Pub. L. 
99-661; Set-Asides for Small Disadvantaged Business Concerns 
DAR Case 87-33 

Dear Mr. Lloyd: 

87-33 

We are writing to express our concern regarding the subject "interim rule". 

·As surety bond agents, we represent both non-minority and minority government 
contractors. In our opinion, due to the rapid increase in demand, there are 
just not enough qualified minority contractors. The additional cost to tax
payers resulting from the Federal Government's increased use of these inex
perienced firms at the expense of other small businesses, as in the case of 
the "interim rule", is another example of waste in our well meaning but: mis
guided federal. buearacracy. 

Even if the contract price pf the set aside job could be kept within.10% of 
the so called "fair market price" at the time of: award, as pr9posed by :DOD, 
it is not always realistic to assume the job will finish at that price.; The 
record is full of cases of contract overnms, delay claims, and. busines:s 
failures When unqualified "disadvantaged" contractors bite oft more t~n ·they 
can chew. ·. : 

Moreover, the financial impact on non-disadvantaged government contractors 
could be significant~. Many of them have achieved success in this diff~cult 
field of endeavor through hard work and good management. It is patently 
unfair !to them to restrict their.·source of business 1n the manner propc)sed 
by this! interim rule. · ·· · 

I 
! 

We urgd you to reconsider this ruling.based on the need for both fairness to 
non-di~advantaged contractors and better cost control in government. 

Yours very truly, 
7 

/J -:7-_.n )n //: 
(_;:t/_.>t::;-:~-) / //t:t/~./1..-- . 

L ...... .r 
Peter J. Marcelli 
Chairman 

4041 Powder Mill Rd.-Suite 220 • Beltsville, MD 20705 • Baltimore (301) 792-4471 • Washington (301) 595-4533 
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CFfiCE OF 
lHE SECRETARY Of OfFENSE 

NATIONAL CONSTRUCTION INDUSTRY COUNCIL 

1919 Pennsylvania Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (2~)887-141v 

June .. 17, 1987 \~ 

The Honorable Edward M. Kennedy 
United States Senate 
Washington, D.C.· 20510 

Dear Senator Kennedy: 

.,;v 
. ~·\. •' 

~ 

As you may know, the Department of Defense recently 
.issued a regulation which dramatically changes the way in 
which DOD contracts will be let in the future. The new 
regulation was published on an "interim basis" in the May 4, 
1987 Federal Register and is entitled "D~partment of Defense 
Federal Acquisition Regulation." 

We are writing to convey our strong objection to the 
proposal. If our interpretation of the proposal is correct, 
the 90 per cent of construction companies in the u.s. which 
are by definition considered small businesses, will be 
precluded from bidding.DOD-related projects for the next 
three fiscal years. Simply stated, that prospect is 
unacceptable. We cannot believe that effect was intended by 
Congress. 

The new rule·will in most cases foreclose bid 
submissions from firms which are not defined as being small, 
disadvantaged businesses. In general, if DOD is aware of two 
such firms in· the area {known as the rule of- two); DOD 
contracting officers are directed to set.:..aside the entire 
project for the small, disadvantaged bus~ness community 
(SOB's). On1y b_ids .from ·sD:S. firms will then-. be solicited. 

Contracting officers around the country are now 
telling.engfneerand contractors, some of whqm have built DOD 
facilities for decades, that they need not apply for the next 
·three y~ars. Accordingly, NCIC believes that·hun~reds·of 
such firms will either go out of business or establish ~alse 
disadvantaged fronts in order to qualify. 

of NCIC: American Concrete Pavement Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American 

and Transportation Builders Association - American Society of Civil Engineers - American SubcontraCtors Association - Associated Builders and Contractors - Associated Equipment 

ributors- Associated General Contractors of America- A~sociat~d Landscape Contractors of America- Association of the Wall & Ceiling lndu~tries-lnternational -Construction Industry 

Manufacturers Association - Door and Hardware Institute - Mechanical Contractors Association of America - National Asphalt Pavement Association - National Associ'\'ion of Minority 

Contractors- National Association of Plumbing Heating-Cooling Contractors- National Association of Surety Bond Producers- National Association of Women in Constn\ction- National 

Constructors Association - National Electrical Contractors Association - National Society of Professional Engineers - Portland Cement Association - Prestressed Concrete t'it~titute - Sheet 

Metal and Air Conditioning Contractors National Association - The Surety Association of America. ·. 
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June 17, 1987 
Page 2 

we· have attached a series of questions to this let·ter 
which have yet to be answere~.· We enco9.rage you to· convey 
these concerns to the Defens·e Department and ask them .to 
formally respond. Additionally, w~ have attached a recent 
editorial in the Engineering News-Record on th~ subject. 

In the final analysis, th1s issue involves simple 
fairness. A "rule of two" should not become a rule of 100 
per cent. And yet that is the effect of the interim rule. 
•re·ll ing small businesses around the country to "go away" for 
three years, particularly in.an industry which is in 
compliance with all Congressionally mandated utilization 
goals, cannot be sound public policy. 

If you have any questions regarding NCIC or our views 
on this policy, please call us at 887-1494. We would be 
pleased to meet with you at your convenience to discuss our 
position. 

GW: ld t 

Enclosures (2) 

Sincerely, 

-/:JM1r ·ru~ 
/ Gregg Ward 

Executive Director 

cc: J.\merican Consulting .Engineers Council 
American Rental Association · 
American S6ciety of Ci~il En~ineers 
~erican Subcontractors:Association 
-Associat·ed Builder:s and. Contractors· 

·.Associated Gene.ral Contractors of America 
Associated Lands.cape Contractors of America 
Association of the Wall .. & Ceiling Indust:ries International 
Mechanical Contracto.rs Association of America 
Na.tiona1 Association of Surety Bond Producers 
Na tiona! Association of. Women in Construction 
Na tiona! Constructors Associa.tion 
Na tiona! Electr.i.cal Contractors Association 
N~tional Society of Professional Engineers 
Prestressed Concrete Institute 
Sheet Metal and Air Conditioning Contractors 
··Nation~l.Association · 

The Surety Association of ·Affierica 
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EN=I Editorials 

Catch up on computers-or else 

Archit<.·cts, e.ngineer.s and contractors entering their respec
tive uisciplin<~s in the early 1950s were probably more 
concerned with their · slide rules than the promise or a 
seemingly complicated tool that could automate repetitive · 
and tedious calculations. If they started families within the 
first five years of their cai·eers, they could be gr.mdparcnts 
by now. Bu~ in those same years, the first commercial 
computer has become a great-grandparent. to the new ma
chines on the market. Such sharply accelerated life cycles 
increase brrcatly the responsibility of those in construction to 
understand and manag·e these powerful tools. · 

Computer users in other industries arc way ahead of the 
game. "l11ey've developed computer planning stralebries that 
direct their computer purchases, they've joined computer 
Sl(mdards org·anizat ions, <md they belong to user groups 
that GHTY a lot of clout with powerli.1l computer suppliers. 

Consuuction industry users arc playing catch-up (sec 
p. 34). "Iltat rd1uires a c01poratc commitment to the expen
sive :computer equipment acquired and a responsibility to 
monitor the trends that. could render it obsolete. ·n,is can
not be achieved unless constnJCtion industry users attempt 
to master computer technology as it applies to their busi
ness. Some users will respond that their primary business is 
constnaction, not computer technolobry. But with the rate 
technology is = chanl{ing, almost all phases of construction 
now have SOllie computer input, and users who arc slow to. 
follow will sw;cly he left behind. 

. Trashing the Ru~e of .Two 

·. 

carefully to address those problems. Projects should be 
selected accordingly,· with an eye tow~1rd maximizing nm
tracting experience while limiting the potential impact that a 
business's failtire to perform will have on national defense. 
V..'e suggest that the Defense Dept. go back to the drawing
board when it crafts its final rule. The Rule of Two COJKl'J>t 
is simply an administrative expedient to meet arbitrary goals 
and it has an unnecessarily severe impact on the competitive 
bidding process. 

Emphasizing technology 

111c creation of a National Institute of Technology, pro
posed in a Senate bill, could help put tcchnolog·y transfer in 
the U.S. on the fi·ont burner, where it belongs. As propost·d 
by the influential chainnan of the Senate Commerce, Sci
ence and Transportation Committee, Ernest F. Holling-s. 
the bill would move the National Bureau of Standards (with 
its building and fire technology centers) into NIT (ENR G/.:t 
p. 7). And there's much more than a name change. 

Money auth01izcd by the bill would stimulate tcrhnology 
transfer through creation of regional federal-state centt·rs 
around the country. For the current work of NBS there 
might be little additional money, but results of that \rork 
could be more dlcctivcly made available to industry hu· 
coai1mcrcial application; It is a good idea. 

The landfill as art 

ll1c· 1:1ation's abundance of ga•·bagc,:piling t~p in unsightly . 
"Mount Trashmores" from coast to coast, is a sourn.· ol 

There comes.· a point when special emphasis programs in prid<; to nobody. Bul ~hen: is 11cw hope. . . 
_federal con~tnKtion procurement become more like the tail \\'ithin a few years, a dump in Nc": Jersey could g·in· nc,,· ·. 
_wagging the oog. The ever expanding usc of the so-called . meaning to the disparaging tenn "junk art," Follmyi11g- a; 
·Rule of Two, concept in the Dept. of Defense is a good · design by artist Nancy Holt, the Hackensack ~kaduwland.s 
cx<1mplc (sec..' p. 7·1). This rule started out as a way to ·Development Commission (111\ll>C) is planning to u:ansl(mn . 
channd more or the $R billion a year in defct!~C coi1stn1c- a 57~acre landfill into a piece of landscapc art. It will he 
tion work to sm;.tll husim~sses. But now it is alsoJ.ieing used visible to millions of commuters and tolll·ists who tran·l tt 1; 
to set aside work l(u· small disadv;mt<~ged businesses (SDI\s). and li·mn New York City via the New Jersey Turnpike:. 

'lltcre is a vlace in lcdcral nmli<ICting for programs that Amtrak or Ncwai·k Aiq>m1 (sc(.' p. ~8). 
allow small businesses and those owned by min01itics and The landfill will be clost·d and sculpted imo mounds. 
women to co1npelc with the g·iants of industry. The lcdca<ll with a covering or grass and other plants. Sky Mound. as it 
government :has· ·a social resl·>Onsihility in addition to its will be called, will. provide rardi.ally arranged vistas of thl' 

· fi.mction as a procurer of goods and sei-viccs. But the social 1ising and setting sun and moon through mounds and steel 
responsibility that calls for f;1ifness also dem_ands that spe- structures. Its· design is meant to providt• an interest in~ 
cial interests he <:til olr at a cea:tain point. It is ludicrous that appeamncc ·to those who pass by, as well as to those wlH 1 

small disad\'antagl'd and minmity-owned firms be given lirst stop at the silt'. . 
crack at the cream of a multibillion-dollar construction hud- \\'hilc·landlills elsewhere have been tua11ed to recreation-. 

. get, while t'Xi>t·rienccd and cflick·nt mainstream producers al usc such as parks, 1-IMDC says this would be the first u~cd 
sit on 1heir hands. to create public art. To the extent that the publir's trasla 
. 1\y ddiniticm, snns lack opportunity, expcrienct·, (inane- Glllllol be recycled f(>r tlie public good. ht·re's anothl'r ,,.;,, 
mg •md skills. Pro~rams to remedy that must he tailored to lind something positive in a growing national prohll'Jll. 

ENRI.Iuno 11. 1987 
. ___ ,L _____ ____i______:.__ 

. I 
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'rhe Council believes the ·following concerns/questions need to 
b_e addres~sed: 

1. Is DOD aware that this "rule of two." will effectively 
£oreclose all bidding opportunities from firms which are 
not disadvantaged? · 

2. . Does not· the "rule of two" in the. construction industry 
become an exclusionary 100 per cent rule for 
disadvantaged firms over the next three fiscal years? 

3. Has not the construction industry exceeded the 5 per 
cent threshold, cited in the regulation as the goal to 
be achieved, for years? 

4. Is the construction industry -- the very industry 
currently in compliance -- the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? High technology contractors? If not, why 
not? 

5. Was an'economic impact statement conducted? If not, why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? 

6. Why were no public comments received prior to the 
implem~ntation of the interim rule? Why ari inte~im rule 
in the: first instance? Has ·the .. , Admin is tra.tive 
Proced~res Act··been violate~? 

i 

7. Uid the o·oo acquisition regulation get OMB clearance? 
If noti why not? 



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 
806 15th Street, N.W. • Suite 34Q • Washington, D.C. 20005 • (202) 347-8259 

June -3, 1987 

Defense Acquisition Regulatory Council 
ATTN::· , Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS 
c/o OASD (P&L)(M&RS) 
Room 3C841, The Pentagon 
Washington, DC 20301-3062 

~e: Comments on DAR Case 87-33: DoD's Notice of -Intent· 
to Develop a Proposed Rule to· Help Achieve a Goal 

·of Awarding Five Percent ( 5%) of 'Contract Dollars 
to Small Disadvantaged Businesses 

· Dear Mr. L~oyd: 

The following are the· comments of the National 
Association of Minority Contractors ( NAMC) with regard to 
the Department of Defense (DoD) notice of intent to develop 
a · proposed rule to help achieve a goal of awarding five 
percent (5%) of contract dollars to small disadvantaged 
businesses. 

Introduction 

The National Association of Minority Contractors· ( NAMC) 
is a business trade association established in 1969 to address 
the needs and concerns of minority-owned construction firms. 
NAMC is the oldest and only organization representing the 
economic interests of the 60,000 minority construction 
contractors nationwide. One· of NAMC's primary objectives 
is the increase of procurement opportunities for minority 
contr~ctots in the public and ptivate sectors. 

; 

Section 1207 of the National Defense Authorization 
Act f6r Fiscal Year 1987 (P.L. 99~661) requires the Department 
of Defense to award five percent (5%) of its contract 
procurement to small disadvantaged bus·inesses. The Defense 
Acqui·sition Regulatory (DAR) Council has already published 
an interim rule to implement ·section 1207~ That interim 
rule requires . that contracting officers set aside 
acquisitions, other than small purchases conducted under 
procedures of Federal Acquisition Regulation (FAR) Part 
13, for exclusive competition among Small Disadvantaged 
Business (SOB) concerns, whenever the contracting officer 
determines that offers can be anticipated £"rom two or more 
SOB concerns and that the contract award price will not 
exceed· fair market price by more than ten percent ( 10%). 

A fULL SERVICE MEJIBEBSBIP CONSTRUCTION ASSOCIATION 
WORKING FOR A BETTER CONSTRUCTION INDUSTRY 
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The Department of Defense now invites public · comment 
concerning . other procurement methods which can reasonably 
be used to attain the fiye .percent· (5%) goal. Accordingly, 
NAMC submits· the following _recommendations. 

Recommendation 

1. Size Standards 

It is very pr~bable that· the· DoD will rely heavily 
upon minority concer~s already certified as small 
disadvantaged businesses· under the Small Business 
Administration (SBA)· 8(a) set-aside program to achieve its 
five percent goal. Thia could .be· an ill-fated effort, 
however, if certain precautions are not taken. 

Under the 8 (a)' program a firm is ·entitled to procure 
government contracts which are set-aside by the various 
federal agencies for such purpose. Most of such contracts 
are negotiated rather than bid. This allows minority 
contractors to build performance track records in order 
to more smoothly move into the economic mainstream once 
they graduate from the 8(a) program. 

StUdies conducted by NAMC as well as Senator Lowell 
· Weicker of the Senate Small Business Committee indicates, 
however, that once a firm graduates from the 8 (a) program 
the contract dollars such firm is able· to procure decreases 
dramatically. Thus, the "si~e" of an 8(a) firm is· inflated 
during the time it is in the SBA program. 

This phenomena could present a situation in which the 
most capable small disadvantaged firms will not be eligible 
to be included in the DoD program during the time period 
of the legislation because once such firms perform even 
one substantial DoD contract they will no longer be considered 
"small" by· legislative. definition. They will, thus, be 
unable to bid on any future DoD contracts under . the program 
.and will ~robably be "gradu~ted" fro~ the 8(a) program. 
NAMC recommends, therefore, that for purposes-of implementing 
Section 1207, contracts procurred under the.SBA's S(a) program 
not be counted in determining whether a particular firm 
is "small." 

2. Dissemination of Procurement Information 

There are several thousand minority contractors in 
the construction marketplace which are more than capable, 
from both a management and financial standpoint, to perform 
DoD contracts. Most of such firms, however, have never 
done business with the Department of Defense, although they 
so desire. The reason for this is that such firms -are rarely 
aware of information regarding specific DoD ·procurements. 
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Although it is true that substantial information is available 
regarding DtiD procurements,- the s~all disadvantaged business 
person frequently _does not kn·ow where to find such 
information. Even when he is able to find· such information, 
however; it may be presented in: such . a context that l.eads 
the· minority businessman to believe that· he does not _have 
the time nor the resources to effectively· read and e1nalyze 
·such information. -

Minority contractors need timely, edited DoD procurement 
information. NAMC currently· publishes Procurement Bulletin_s 
for its members in which public and private sector information 
on procurement opportunities is broken down to .make it simple 
and relevant to the targeted-minority firms. NAMC has enjoyed 
great success in getting minority firms to respond to such 
bulletins. The DoD Office of.Small and Disadvantaged Business 
Utilization (OSDBU.} should work very · closely with trade 
associations such as NAMC · to assure that - information on 
DoD procurements is properly and effectively disseminated •. 

3. Availability of Small Disadvantaged Businesses 

DoD's interim rule gives contracting officers the 
authority to determine whether or not offers for acquisitions 
will be received from two or more small disadvantaged 
businesses. Often, however, the contracting officer- is 
in no_ position to determine such information as he has no 
knowledge of either the availability or the eligibility 
of minority firms which can perform certain work. 

NAMC keeps business profiles on thousands - of minority 
construction firms nationwide which conta1n such pertinent 
information as the company's gross sales for the past three 
( 3) years, bonding capacity, years in business, etc. Other 
trade associations maintain similar records in other specialty 
areas. It is recommended, therefore, that DoD require that 
a contracting officer may only make a determination that 
two or more SDB's are not available for any given ·acquisition 
only after checking with the national. trade 'association 
pertinent to· such procurement area· of specialty. 

4. Bonding 

Under the Miller Act, as amended (40 U.S.C. 270a 
270e), performanc_e and payment bon¢is, with certain exception, 
are required for all United States government construction 
contracts. It is this requirement that _has eliminated many 
capable minority contractors from bidding or performing 
DoD contracts. Corporate surety- companies have simply not 
provided bonding to minority firms at anywhere near the 
level that they have provided such service for majority-owned 
firms. Regardless of the reasons given by the surety 
companies for not award-ing • bonds to minority businesses, 



. . 
"' 

.J?age Four 
6/3/87 
DAR Case 87-33 

and· regardless of reasons perceived by minorities that they 
have not r~ceived them, ·the problem· is· still an ·inescapable 
reality that threatens to impede DoD efforts to . achieving 
it~ five ·.percent small ·disadyaritaged business goal.· A very· 
pr~ctical solution is. emerging which may resolve much. of 
·the curr.ent problem, however. · 

A-hardly-noticed amendment ·to the Miller Act authorizes 
the use of individual sureties to award bid, performance 
and payment bonds to contractors. ·These bonds· are backed 
by individuals ·rather than cotporations. Individual sureties 
are not required to be listed on the · U.S. Treasury List 
yet they are authorized and acceptable-to the U.S. Government 
in almost all cases. Feder~l ·Regulation 41 CFR 1.10.203 
dilineates the auth6rity and use of these bond$. 

During the past year NAMC has been very successful 
in obtainin_g individual surety bonds for its members. 
Although this is a legal form of bonding, many federal 
contractin9 officers are still not aware of these types 
of b6nds nor have they ever seen one. Educating such 
contracting officers on a case-by-case basis has sometimes 
been an arduous and time-consuming task. It is recommended 
that DoD educate all of its contracting officers of the 
acceptability of individual surety. bonds in whatever manner 
it deems feasible and effective. 

·s. The Protest Process 

There are several predominantly-white national trade 
associations which have opposed any and all government efforts 
to bring minorit·y businesses into economic mainstream. They 
often seek to sabatoge on stonewall any government program 
which seeks to facilitate the increased utilization of 
minority businesses. The most-often used tactic is the 
administrative legal procedure. 

Through their members, such organizations wi~l challenge 
or . protest· an award to a small disadvantaged business in 

. the administrative arena. · Such protest may take up to two 
years to resolve. The minority firm is not only· precluded 
from performing the contract but its financi~l resourc~s·. 
are diluted from the necessity of obtaining legal assistance. 
MoSt importantly, however, is the fact that many other capable 
minority firms are discouraged from bidding on government 
jobs, ·thus fulfilling the intent of protagonist· in taking 
such action. . 

For purposes of implementing Section 1207 NAMC recommends 
that the •interested party• which may challenge an award 
be limited to qualified small disadvantaged business offerors. 
A special, expedited process should be designed for dealing 
with such protests. A· procedure should also be implemented 
for summarily dismissing protests which appear on their 
face to be frivilous. 
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Conclusion 

NAMC · thanks· you for a_llowing _it the opportunity to 
submit comments in this matter. . We stan¢! ready to -assist 
DoD in an~ possible way to make ~hi~ program a success. 

RCT:cps 

Very trrily yours, 

~~_?T 
Ralph' c. Thomas,-III
Executive Diiettor 
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1750 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20006: 

(202) 828-0300 
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Defense Acquisi t.ion Regulatory Counci 1 
ODASD( P) OARS .. 
c/o OAS (P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

ATTN: Charles w. Lloyd, Executive Secretary 

Dear Mr. Lloyd: 

BOSTON, MASSACHVSEnS OFfiCE· 
30 FEDERAL STREET 

BOSTON, MAss 02110 
(817) 451-(J308 

NEW YORK, NEW YORK OFFICE 
(SUITE 2700) . 

2tS BROADWAY 
NEW YORK, N.Y. 10008 

(212) 269-4420 

Tighe, Curhan & Piliero represents a number of small, minority 
owned firms and has been asked to submit these domments on their 
behalf. 

Pursuant to the Department of Defense (DOD) "Notice of 
Intent to De~elop a Proposed Rule to Help Achieve a Goal of 
Awarding Five Percent of Contract Dollars to Small Disadvantaged 
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit 
this written comment concerning the two Defense Acquisition 
Regulatory Council (DAR.Council) proposals which may form the 
basis of a proposed rule.on this topic. · · 

. . 

The first proposal would establish a procedure: whereby 
direct award could be made to. a small and disadvant;aged business 
(SOB) firm, without providing for fl:lll and open competition in 

·those circumstances where a market ~urvey and a "sources ·sought" 
Commerce Business bai ly ·( CBD) notice identified only one responsible 
SOB concern which could- fulfill DOD's-requirements~ The authority 
for this proposal is found in exception 5 of the Competition in 

.contracting Act (CICA), 10 u.s.c. §· 2304(c)(5)~ Use of the 
authority would be limited to those. circumstances where SOB set
aside criteria are not met, where realistic pricing is possible 
and where award without full and open competition is necessary to 
achieve the five percent goal. · · 

· The second proposal involves establishing a ten percent 
preference differential for SOB concerns in certain sealed bid 
competition acquisitions wherl this preference is determined 
necessary to attain the five percent goal. Under this proposal, 
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award would be made to· an otherwise responsible SOB: concern whose 
bid. is within ten perce·nt of the low offeror's ·bid •. · 

We support both ·proposals and would urge the tiAR Coun~il to 
prepare regulations to implement these proposals. .However, we 
believe that the proposals are v_ery narrow and it may be that 
other methods should b~ consider_ed as-· well in order_ to increase 
the likelihood of achi~vement of the five pe~cent goal. 

With respect to the first proposal, we believ~ that:implemen
tation of this proposal will assist i~ achieving the five percent 
goal by eliminating, under very limited circumstances, the "rule 
of two" requirement for SOB set-asides. We recommend that ·the 
DAR Council authorize this procedure where a "sources sought" CBD 
notice identifies only one responsible SDB concern without the 
additional requirement for a market survey in all circumstances. 
It appears that there may be situations whe·re a no·tice is published 
but a market survey has not been undertaken. Under these circum
stances, it appears appropriate for the contracting officer to 
pursue an SDB set-aside although the CBD notice identified only 
one responsible SDB concern. The proposal, as reflected in the 
Notice appears too restrictive to cover these situations. 

We support implementation of the second proposal. In addi
tion, we believe that the five percent goal would be better 
fulfilled if this proposal were extended for use in competitive 
negotiated acquisitions where source selection is based primarily 
on price. Under those circumstances, if an SDB concern's cost 
proposal was within ten percent of the low offeror's bid, the SOB 
could be awarded the contract. The intent qf the five percent 
goal would be better fulfilled by enactment o£ this proposal and 
it would be appropriate to provide a provision parallel to that 
proposed for sealed bid competitive negotiated acquisitions where 
source selection will be based primarily on price. 

Again, we urge the DAR Council to consider other a~ternatives 
that may be impl~mented-in order tb fulfill the five percent goal. 
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INTEGRATED SYSTEMS ANAlYSTS, INC. 

C. Michael Gooden 
President 

Mr. Charles w. Lloyd 

June 9, 1987 
:serial: 87-C-506 

Executive Secretary, ODASD (P) DARS 
Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&RS), Room 3C841 
The Pentagon 
washington, DC 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

The timely response by the Department of Defense in 
implementing Section 1207 of PL99-661, the National Defense 
Authorization Act for Fiscal Year 1987, is commendable. We 
at Integrated Systems Analysts, Inc. (ISA) believe that the 
proposed regulations as· set forth in the May 4, 1987 Federal 
Register will certainly provide additional opportunity to the 
minority commun!ty in the pursuit .of defense procurements. 

In reading the legislation as set forth in Section 1207, it 
is clear that the intent of Congress in passing this legislation 
was that the minority community would realize five percent (5%) 
of the defense procurement dollars through government procurement 
with qualified minority business enterprises, historically Black 
colleges and universities and other minority institutions. The 
legislation recognizes that there is no economic parity between 
the minority and majority populations, and attempts to close this 
gap by providing an opportunity for the minority community to 
participate more equitably· in the economic distr.ibtition through 
defense procurement. 

The Department of Defense implementation of the 
legislation, while timely, does appear to lack the necessary 
aggressiveness and emphasis to reasonably expect that the 5% goal 
will be achieved. In fact, the implementation relies heavily on 
the provisions of 15 USC, the ·small Business Act, to the 
detriment 'of the realization of the goal. 

Corporate Offices 
1215 Jefferson Davis Hwy. 

Crystal Gateway Ill, Suite 1304 
Arlington, VA 22202 

703-685-1800 
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Four specific areas· ·which could significantly enhance the 
probability of attaining-the goal, within the framework of the 
legislation, are ·set forth below. 

1. ·The DOD implementation does not adequately address the 
degree of subcontracting which .a Small Dis~dvantaged 
Bus1ness (SDB) will ·be permitted to pursue under a SDB set-

- aside procurement. -This creates the potential for a 
significant portion of the revenues earmarked for the 
minority community to end up in the businesses of the 
majority community. · This has been demonstrated under the 
existing small business set-aside program where large 
business frequently plays a major role in determining the 
outcome of small business procurements, and takes a 
significant portion·of the dollars intended for the small 
business community. Many small businesses in the defense 
industry realize that unless they have a large business 
subcontractor when bidding a small business set-aside,_ that 
their bid is for nought. This has been the central issue 
in many of the p~otests which are heard by the regional 
offices· of the sm·all Business Administration (SBA) and the 
Office of Hearings and Appeals. This aspect of implemen
tation of section 1207 could be substantially strengthened 
by severely curtailing the degree of subcontracting (less 
than 25%) for a SDB set-aside, unless the subcontract is to 
a qualified Minority Business Enterprise (MBE), in which 
case the degree of subcontracting permitted would be 
considerably more liberal. This approach would both ensure 
that the bulk of the dollars would go to the segment of the 
marketplace for whotn it was intended, yet would permit a 
SDB the opportunity:to ~eek additional needed ·capability to 
ensure successful performance of a procurement effort.· It 
would further promote t~e strengthening of minority busi
nes·ses through cooperative efforts of the firms in the 
minority community.: 

2. The DOD implementation effectively eliminates, from the 
SDB set-aside determination process, the most knowledgeable· 
and efficient resource that the DOD possesses for assisting 
in making these determinations. While the:DOD policy 

·statement assigns significant tesponsibilities to various 
Small and Disadvantaged Business Utilization (SADBU) 
representatives (i.e., DOD Director, Associate Directors, 
and Small Business Specialists) for implementation, 
technical assistance, and outreach programs associated with· 
PL99-661, the authority that should accompany these 
r~sponsibilities is nqnexistent in DOD's p-rocedures. The 
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procedures in DFARS 19.505, which deal with adjudicating 
rejections. of set-aside: recommendations between contracting 
officers and SADBU'.s, have been made inapplicable to the 
SDB set-aside program by DFARS 19.506. This undercutting 
of SADBU authority is further demonstrated in the DOD 
policy. statement, where·· it is recommended that the· con
tracting officer utilize acquisition history, solicitation 
mailing lists, the Commerce Business Daily, or DOD techni
cal teams (a new and undefined term) to find two capable 
SDB sources. The ~xclusion of the SADBU representative 
from this process is highl~suspect, especially since the 
SADBU representative would be the most likely person to 
have, in one location, more information on SDB companies 
and capabilities than any of the sources listed in the 
policy. It is specifically recommended that the SADBU be 
identified as an integral party in the SDB set-aside 
process and that, as a minimum, the appeal rights in DFARS 
19.505 be made applicable to the SDB set-aside program. 
The DOD should, in order to show vigorous support for this 
Congressionally mandated program, consider providing more 
stringent and higher visibility appeal rights that will 
assist in meeting program goals. 

3. The DOD implementation permits very broad latitude in 
terms of who can challenge (protest) a contract award under 
a SDB set-aside. Protests have frequently been used within 
the SB set-aside program as delaying tactics in awarding 
contracts to allow for bridging contracts, contract exten
sions, etc. Many protests have not been well founded, and 
only serv~ to delay or perturb the normal procurement 
process. It is r~commended that interested parties under 
the SDB set-aside be restricted to qualified SDB offerors, 
and that some consideration be given to imposing penalties 
for protests which are ultimately determined to h~~~ been 
frivolous in.nature. 

4. The DOD implementation defines SDBs by referencing 
Section 8(d) of 15 usc. · This section invokes the size 
standards as established for each industry by _the .SBA. The 
dollar volume of revenue represented by the DOD 5% goal, if 
achieved, would quadruple the current level of performance 
of minority businesses in the defense marketplace. With 
SBA size standards as a.limiting factor, it may be 
difficult for the DOD to find sufficient numbers of 
qualified minority business enterprises to meet this dollar 
volume, especially since the size of many of the MBEs in 
the defense industry hps been unrealistically inflated by 
revenues from subcontracts from the SBA via the section 
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8 (a,)_ ,program. These MBEs have historically faced 
considerable difficulty after leaving the 8(a) business 
development program because of limited access to 
traditional financial institutions and bias ~ithin the 
mark~tplace. As a result, many of thes~ firms have not 
survived as minority businesses after leaving _the support 
of the 8(a) program. To create a larger source of quali
fied ·snBs and to offer a source of market access to MBEs 
who have left the 8(a) program, it is recommended that· 
revenues of the MBEs which were obtained via the S(a) 
program,.not be considered in determining the size of 
these firms when competing under the SDB set-aside program. 
Such an action would not constitute a novel approach to 
addressing this issue. In fact, it has been proposed in a 
bill before the u.s. House of Representatives, HR1807, 
addressing the 8(a) program participation. Further, the 
SBA has the authority to take such action·within the 
framework of 13 CFR 121.2 and 13 CFR 124.112(a)(2). 
Alternatively, as the intent of this legislation is neither 
to redistribute procurement dollars among small businesses 
nor to lower the amount of procurement dollars awarded to 
small businesses, the size standards for "disadvantaged 
business" under this legislation.· could be redefined such 
that if there are two or more disadvantaged businesses 
capable of performing the work, it could be set-aside. 
This would establish the preference that the procurements 
set-aside should come from the unrestricted, rather than 
the small business marketplace. See the attached legal 
authority for the action proposed. 

I appreciate having the opportunity to offer these comments 
regarding the implementation of this legislation. I sincerely 
believe that Section 1207 of PL99-661, if properly implemented, 
could have,the:most significant positive impact on the minority 
community of any le-gislation which has preceded it. 

Sincerely, 

INTE~~ ··~~YS EM~' ANALYSTS, 

/.jE/'J~~>· . _ ... --
~·c. ichael ooden 

(__·Pr. sident 

INC. 

Enclosure 



''· 

'• 

·REED SMITH SHAW & McCLAY 

MEMORANDUM 

June 9, 1987 

SUBJECT: Sm.all Business Administration (SBA) 'Authority to Revise 
Size Standards in Response to P.L. 99-661 Objectives 

FROM: Weldon H. Latham * 
Virginia D~ Green *. 

I. EXECUTIVE SUMMARY 

Congress recently enacted legislation intended to offer 

disadvantaged businesses an increased opportunity for 

participation in Department of Defense (DoD) contracts. 

Unfortunately, P.L. 99-6611 as implemented by the Interim Rule, 2 

would fall far short of f~lfilling the Congressional intent. In 

order to achieve the fair participation intended for all 

disadvantaged businesses, SBA in concert with DoD, must promulgate 

separate size standards specifically intended to address the 

objectives of the Minority Contract Goal Program. 

1 Specifically, Section -1207, ·entitfed "Contract Goal for 
Minorit{es", of the National Defense Authorization Act for Fiscal 
Year 1987 (Public Law 99-661) which creates a goal of five (5) 
percent of the total DoD contract dollars for small-disadvantaged 
business (SDB) concerns during FY1987, 1988 a~d 1989. 

2 See "Interim Rule" -- Department of Defense, 48 CFR Parts 204, 
205, 206, 219 and 252; Department of Defense Federal Acquisition 
Regulation Supplement; Implementation of Section 1207 of Pub. L. 
99-661; Set-Asides for Small Disadvantaged Business Concerns · 
[Federal Register, Vol. 52, No. 85, Monday, May 4, 1987, page 
16263 et. ~}. 



- 2 -

SBA clearly has the legal authority_to establish or 

revise. the size standards by which it defines· ""small" businesses 

.for purposes of program eligibility'. It ·also has the authority to 

set different size standards for each of the various programs 

mandated by the Small Business·Act, ·other pertinent statutes and 

their implementing regulations. As.currently written, these 

.standards exclude many disadvantaged business~s from meaningful 

-participation in the ~oD program established by Section 1207 of 

P.L. 99-661. There is adequate legal authority in the relevant 

statutes, regulations, and judicial opinions to permit SBA to 

expand the definition of "small" businesses to enable 

disadvantaged businesses not currently denominated as "small" to 

participate in the DoD program. 

II. ANALYSIS 

A. The Regulatory Path 

Section 1207 of the 1987 National Defense Authorization 

:Act, Public Law 99-661 ("the Act") .establishes a goal for small 

;disadvantaged business involvement in Department of.Defense 

'contracts that greatly exceeds the current participation of .such 

entities.. The Act spe.cifically provides that the small business 

concerns 'eligible for these contracts are those which are" ... 

owned and controlled by socially and economically disadvantaged. 

individuals (as defined by Section 8(d) of the Small Business Act 

(15 U.S.C. 637(d)) and regulations fssued under such section ... 

" Public Law 99-661, Section 1207(a)(1) .. 
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Section S(d) of the Small Business Act ("SBA Act"), 

which is expres.sly- referred to as interpretative authority" for 

Section 1207 of ·the 1987 National Defense A~thorization Act, 

refers to other sources for the meaning of the term "small 

business c~ncern. ": 

"[T]h~ term 'small·business concerri' 
shall mean a small business as defined 
pursuant to. Section 3 of the Small Business 
Act (15 U.S.C. 632) and relevant regulations 
promulgated pursuant thereto." 15 U.S.C. 
637(d)(3)(C) [emphasis added]. 

Section 3 of the Small Business Act, in turn, grants the 

Administrator of the Small Business Administration the authority 

to make a detailed definition of what constitutes a "small-

business concern" using criteria such as "number of employees and 

dollar volume of business." 15 U.S.C. 632(a). 

The Administrator has issued regulations defining a 

small business concern, in many industries, in terms of the number 

of its employees and the dollar volume of the business. 

13 CFR 121.2. These quantifications are determined by the 

Administrator and are referred to.as Standard Industrial 

Classification ("SIC") size standards. 13 CFR 121.2. 

SBA regulations further provide that these SIC standards 

govern the eligibility of minority small business under the 

Section 8(a) program: 

11 (1) In order to be eligible to 
participate in the Section 8(a) prqgram, an 
applicant concern must qualify as a small 
business concern as defined for purposes of 
Government procurement in Section 121.2 of 
these rules. The particular size standard to 
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be ~pplied will be based on the primary 
in~ustry classification-of the applicant 
concern. n·· 13 "cFR 121.4(g) (1). ~ 

l 

Thus,. the size standards of the SBA wer~ inte~ded by·Congress :in 

the 1987 National Defense Authorization Act to aid·in identifying 

small busine.ss concerns under the Act. :However, neither the Act, 

the SBA Act, .. nor the SBA regulations implementing the SBA Act 

requires that size sta~dards remain constant. 

B. The Regulatory Authority 

The SBA has the authority to change its size standards 

without the further assent of Congress. "It is cl~ar, both from 

the Act itself and from the legislative history, that the 

specification of what is a small business has been left to 

administrative, rather than legislative determination." 

13 CFR 121.1(b) "The actual setting of size standards, i.e. the 

size specification of 'small' is delegated to the Administrator of 

the SBA." 13 CFR 121.1(a). This authority is crucial since 

"eligibility'for SBA programs requires that a firm be 'small'." 

At present, as set forth above, the same size standards 

for SBA "small business concerns," in general, are applied 

specifically to "Section 8(a) small business concerns." 

13 CFR 121.4(g)(l). This, too, could be altered by the SBA. SBA 

is authorized to establish "different" size standards for its 

various "different" programs. This is perhaps best demonstrated 

by·a review of the distinction set forth in the size regulation: 
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·"(a) The.following industry size .standards 
apply to all SBA programs except the sales of 

·government property (§121.6); ·physical· disaster 
loans (no size standards); Small Bus:iness · 
Investment Co"'panies,· Development Companies~ 
and Poll uti on. Control Bonds (see § 121.-4) .... " 
13. CE'R 121·.2(a) [emphasis. ad:ded]. 

The United S~ates:District Court for the District of Columbia 

concurred in this· view, :wherein it stated that "SBA.could have 

.administratively created different.size standards for 8(a) as 

opposed to non-8(a) concerns." Systems and Applied Sciences Corp. 

v. Sanders, 544 F.Supp. 576, 581 (D.D.C. 1982). 

C. Proposals E'or Modification of Size Standards 

The following paragraphs include two (2) alternative 

proposals aimed at securing more equitable participation by 

disadvantaged businesses in the DoD Minority Contract Goal 

Program. Both alternative proposals are based on recognition of 

the fact that if DoD is to. achieve its goal,· it must not exclude 

the very disadvantaged businesses which are best suited to provide 

the quality of goods and services essential to· accomplishing the 
. . 

DoD mission. SBA and, in many instances, DoD have invested l~rge 

sums of federal 8(a) assistance and contract. dollars in developing 

small disadvantaged businesses·and "other than small" 

disadvantaged businesses to a point. where the·y have become 

significant contributors in the federal procurement system. 

Experience has shown that once formerly certified 8(a) firms have 
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"graduated" from the 8(a) program, their failu,re rate3 has been 
. . - . . . 
substantial and, thus, the loss ·of the federal investment therein, 

has likewise been substantial_.. Effective uti~ization of the: SBA 

S(a) program standards a-nd experience, in cooperation with the 

goats and objectives ofithe DoD Minority Contract Goal Program 

(which were expressly linked in· Section 1207 (a) ( 1) of P·. L. 99- · 

661), can result in both an effective DoD program and a· transition 

·program for graduating S(a) firms. This approach will enable 

those firms to move into the larger DoD arena on an increasingly 

competitive basis. Either of the two alternatives set forth below 

would be accomplished by SBA establishing a new and different size 

category for disadvantaged businesses participating in the Section 

1207 program. 

1. Alternative One: Establish a Different Size 
Standard for Disadva~taged Businesses Participating in 
Section 1207 Program by Excluding 8(a) Contract Receipts 
from the Dollar Volume Calculations of the Business. 

This proposal, which would establish a new and different 

SBA size standard for purposes of P. L ~ .99-661, would 

simultaneously promote the long-term viability of participating 

dis.advantaged businesses (particularly those firms which have 

exceeded their size standards) . Gauging the. size of a 

disadvantag.ed business by totaling only those receipts not 

3 See Senate Comm. on Small Business, lOOth Cong., 1st Sess., 
Survey of the Graduates of the Small Business.Administrative· 
Section 8(a) Minority Business Development Program (Comm. Print, 
May 12, 1987). The Committee sought to determine the "Out of 
Business Rate" for graduated 8(a) firms. Based on the survey and 
independent source data it is estimated that 21 to 30 percent of 
8(a) firms which graduated between 1982-86 had gone out of 
business. 
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attributable to 8(a) contracts o(fers one means by which the 

purposes of the 8(a). program can be furthered, while still 
. . . . 

enibli~g: somewhat· larger disadvantaged· businesses tq parti_cipate 
. . . 

in the DoD program •. This concept .was recently advanced in a bill 

. be·£ ore the United· States House of Representatives, H. R. 18074 , 

which would provide the _following amendment to Section 8(a) of the 

Small Business Act: 

"No portion of the gross receipts or 
employment of a business concern attributable 
to the performance of a contract or contracts, .. 
awarded, pursuant to this subsection shall be 
included in determining the size of such 
concern for any program or activity conducted 
under the authority of this Act or the S~all 
Business Investment Act of 1958. 11 H.R. 1807, 
Section 7. 

The purposes of the 8(a) program are stated explicitly 

in the regulations: 

"It is the purpose of the Section 8(a) 
program to: 

(i) Foster business ownership by 
individuals who are both socially and 
economically disadvantaged; 

( ii) · Promote. the competitive viability 
of such,firms by providing such available · 
contract, financial,· ·technical, and 
management assistance as may be necessary~ 
and 

(iii) Clarify and expand the program 
for the procurement by the United States of. 
articles,· equipment, supplies, services, : 
materials, and .construction work from small. 
business concerns owned by. socially and 
economically disadvantaged individuals." 
13 CFR 124.1(b)(l). 

4 See H.R. 1807, introduced by Congressman Nicholas Mavroules (D
Mass.), entitled "A Bill to Amend the Small Business Act to Reform 
the Capital Ownership Development Program ... ". 
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These purpos~s, with regard_ to small disadvantaged 

businesses, are ultimately furthered by the continued success of 
. . . . . 

such businesses (even after they ceas.e being ·small). and are 

clearly hampered by the failure :of such businesses." A fledgling 

disadvantaged business as well as:one· which embarks on an 

ambitious.plan of growth in conjunction with the S(a) prog:r;am, 

both often encounter a-destabilizing impact on their business upon 

the conclusion of their S(a) program participation. This has 

occurred most acutely in disadvantaged businesses which have 

outgrown the "small" category, largely on the basis of the volume 

of their 8(a) contracts. These businesses face termination from 

the program, even though their corporate infrastructure, non 8(a) 

contract volume and ownership by socially and economically 

disadvantaged individuals makes them the paradigm of organizations 

the 8(a) program was designed to assist.· 

SBA regulations caution that "[s]mall business should 

not rely on Federal [S(a)] assistance from the cradle to the 

. grave, but should plan for the day when they can compete without 

assistance." 13 CFR 121.2(e). This proposal would :q.ot frustrate 

that regulation; r~ther, it would represent a natural progression 

to the next level of.deve~opment for the disadvantaged business. 

Under this proposal, 8(a) contracts would still be.counted.for 

purposes of the size standards used for the 8(a) program (unless 

H.R. 1807 or some form of it is enacted); howev~r, under a new 

size standard established solely for purposes of P.L. 99-661, the 

8(a) contracts would be omitted from the size calculation. Such 
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businesses, which are_, for·. all purposes, regarded as successes 

under the SBA regulat.ory scheme, often expe~ie~ce the effects of 

their socially and economically disadvantaged ~tatus once agai~ 

·after their abili tyl to secure new 8 (a) contracts ends pr.ematurely. 

Thus, the "other than small :n 8 ( a) ·firms which c;:ould no 1 onger 

receive new 8(a) coi:ltracts would be eligible to "compete" .. among a 

class of similarly situated disadvantaged businesses for a 

substantially larger pool of DoD contracts -- which by all 

estimates will greatly exceed the total contracts generated by the 

8(a) program in the last several years. 

SBA regulations support the proposition that small 

disadvantaged businesses should achieve competitive stature 

independent of the 8(a) program. 

"SBA assistance should not be regarded 
as permanent nor as the primary source of a 
firm's sales. It should be used to assist a 
firm to compete in the regular business 
world, without becoming dependent on 
continuing Government aid." 13 CFR 121.1(e). 

These SBA regulations also reinforqe the legislative 

purpose of the program, namely, to create economically viable, 

competitive and self-sustaining companies. With SBA support, the 

small disadvantaged business should 11
.;.. have.a reasonable 

prospect for success in competition in the private sector within 

the_maximum amount of time that a concern may be in the section 

8(a) program (up to seven years) ... " 13 CFR 124.107. 

This proposal would create the urgently needed next step 
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or "Transition Program" 5 f:o.r .other than small disadvantaged firms 

coming out· of the S(a) program, to·continue to deyel~p their 

competitive skills and business viability. The P.L. '99-661 

regulations should clearly delineate the ·terms under which the 

"other than small" companies woufd be.eligible to engage in "less 

than full and open" compe~ition6 ·among their disadvantaged 

business peers on a reasonable and rational basis. Obviously, the 

details of the "less than full and open competitive procedures" 
.. :· 

must be more fully set forth in the "Final Rule." The concept set 

forth in Alternative One is clearly sanctioned by the express 

legislative and regulatory goals of the two programs -- the SBA 

S(a) and.DoD Minority Goal Programs. 

2. Alternative Two: The Size Standards for Small 
· Disadvantaged B~sinesses Should be Increased for Those 
Businesses Which Otherwise Qualify as Disadvantaged 
Business Concerns Under Public Law 99-661. 

The reality of the market in which DoD contractors 

compete offers the plain justification to significantly increase 

the size standards for those disadvantaged businesses which would 

qualify for contracts under the Act, "but for" their current 

5 SeeS. Comm. Rep., Survey of the Graduates, supra, also 
revealed that "Many firms .felt that they were 'dropped' from the 
program and that ... SBA ... provided transitional help or~ 
phase-out. period of assistance to or after graduation." (emphasis 
added). 

6 See P.L. 99-661, Section 1207(d) clearly contemplated the 
developing levels of competition, preparatory to developing the 
disadvantaged businesses participating in the DoD Program to the 
level where they would be equipped to engage in "full and open 
competition." 
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status as "other than small" businesses. The DoD contracts in 

'question, often are yalued in multi-million dollar amounts.and the 

DoD' companies and i~dustr~es which compete: for these cont.racts are . 

. predominated by large and "super" large fi·rms. Each of the top 10 

government contractors, for example,: exceed one billion dollars in 

annual revenues. Such factors ·are relevant and must be weighed in 

est~blishing new and more appropriate size.standards "solely" for 

purposes of this DoD program. Given the o~der of magnitude these 

DoD contracts and contractors represent, a significantly larger 

standard of measure is demonstrably in order. Size standards to 

be utilized solely for this DoD program, perhaps a~e acceptable at 

a level as much as ten fold larger than the present standard. 

As SBA states, in pertinent part, in its own size 

regulation: 

" ... Size standards vary by industry with particular 
attention to the structure of the designated industry, 
Administration policy and the needs of the various 
Federal programs to which they apply. In its most basic 
sense, this is the approach of establishing size 
standards. Factors, among others, which are examined 
for the purpose if setting size standards.include 
maximum size of firms, average firm size, ·the extent of· 
the industry dominance by large firms, the number of 
firms, the distribution by firm size of sales and 
employees in the industry, the presence if Federal 
procurement, and relation to other SBA programs. The 
development of size standards is not an exact 
quantitative procedure. No single· measure or simple 
numerical device is the basis for establishing size 
standards." 13 CFR 121.1 (b) (emphasis added). 

Thus, the special circumstanc~ of this particular Federal program 

and the dominance of especially large firms in the industries 

doing business with DoD makes the need for the substantially 

larger size standards, in this instance, compelling. 
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Public Law 99-661 provides that, for the next three 

fiscal years, the Department of Defense is: to achieve a goal for 

contracts for minorities that, in effect, ~ore than quadruples the 

current participation of disadvantaged.businesses in all federal· 

contracts,:incfuding DoD. This legislatiop presents a ready 

opportunity fox: disadvantaged businesses, which ax:e."6ther than 

small," to petition the SBA and DoD and, if necessary, the 

Congress, seeking their quite appropriate inclusion in this new 

program. Their inclusion in this program may well be essential 

for the DoD to reach its assigned goal and would serve to assist 

SBA in fulfilling the broader minority business and capital 

development purposes of the Section S(a) program. 

In several informal discussions with ranking DoD 

officials familiar with DoD's efforts to increase contracting 

opportunities for disadvantaged businesses, one consistent opinion 

was reiterated,· i.e. it is highly unlikely that DoD will fulfill 

the Congressionally mandated five (5) percent goal because "there 

are not enough small disadvantaged businesses to adequately 

perform the work". This view is both pervasive thr9ughout DoD and 

somewhat substantiated by DoD's performance in recen.t years. 

According to DoD officials, in government fiscal year 1986., DoD 

contracts with all disadva~taged businesses accounted for 2.3% of 

the DoD budget. Although their present estimates suggest an 

increase from the FY86 level, most officials that would express an 

opinion freely stated the view that DoD would not fulfill the five 

(5) percent goal, but would fall short due to the unavailability 
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of a sufficient number of qualified "small" disadvantaged firms to 

meet the goal: and effectively assist DoD in accomplishing its 

overall .mission. The inclusic:>n of the "other than, small"' 

disadvantaged firms which are minus·cule by D~D . contractor 

standards (but which represent the "biggest and be.st" the minority 
' ' 

business community pr,eseiitly· has to offer) 1 WOUld .go a long way to 

satisfy the ultimate objective Congress intended. 

For all of the foregoing reasons, it is emphatically 

clear that either alternative proposal to include "other t~an 

small" disadvantaged businesses (many of which have for years 

successfully performed DoD contracts under the 8(a) program) 

within the group eligible to participate in this program would 

greatly facilitate the accomplishment of the goals of Section 1207 

of P.L. 99-661. 

III. CONCLUSION 

On May 4, 1987, the Department .of Defense promulgated 

its Interim Rule and requested comments on Section 1207 of P.L. 

99-661. All comments concerning the Interim Rule must be received 

at the Pentagon by August 3, 1987. It is our view, based on 

considerable ~nalysis of the legislative history, backgr6und and 

the objectives of both the DoD program and the.pertinent SBA 

legislation and regulations that Alternatives One and Two 

(presented herein) are.legally well founded and would 

substantially increase the fairness and equity of the DoD program. 

Either alternative would also increase the effectiveness of both 

minority assistance programs, as the Congress intended. 
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The Section 8(a} program, originally a response to the 

1967 Report of tlie Commission on Givil Disorders, was ·intended to 
. . 

increase the level of business ownership by minorities s·o that 

they w~uld haye a better opportunity i•to become an integral part 

of: thefree enterprise system." S.Rep. No. 1070, :95th Cong.,· 2d 
. . . 

Sess. l, reprint·ed in 1978 U ~ S. Code Cong. & .-Ad. ·News 3835, 3836.: 

By promulgating either of the alternative regulatory prqposals 

recommended herein, SBA and DoD would significantly improve the 

likelihood of continued success of many disadvantaged businesses. 

In so doing, SBA and DoD will have taken a major action to address 

the obj~ctive originally espoused in the aforementioned 1967 

Commission Report and echoed in subsequent Congressional 

enactments such as P.L. 99-661. 

* Weldon Latham and Virginia Green are both partners in the national law .firm of 
Reed Smith· Shaw & McClay. Mr. Lat.ham also served in the Honors Program of the 
General Counsel's Office of the Air Force; as Assistant General Counsel, Executive 
Office of the President (OMB); and as General Deputy Assistant Secretary, U. S. 
Department-of H.U.D. Ms. Green served as Deputy Assistant Secretary of the Air 
Force (MRA&L); as Deputy Special Assistant to the Secretary of Defense; and 
Associate General Counsel, Department of Defense. 



June 8, 1987 

U.S. SMALL BUSINESS ADMINISTRATION 
WASHINGTON, D.C. 20416 

Defense Ac.quisition Regulatory Council 
ATTN: Mr. ··charles: w. Lloyd, Executive Secretary 
ODASD(i?) OARS 
c/o OASD. (P&L) (M&RS) 
Room 3C841. The Pentagon 
.washington, DC 20301~3062 

Re: ··rnteiim r~le- amertdirig·.48 CFR·'sections 204-206, 
.219 and 252 to implement section 1207 of Public La~ 
99-661 and to establish a set-aside program for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

The Small Business Administration has the following comments 
and concerns with respect to the above-referenced interim 
regulation proposed by the Department of Defense (DoD) on 
May 4, 1987 (52 Fed. Reg. 16263). 

..-::.· 

1. We note that the regulation does not appear to recognize 
in the procedures provisions the possibility of challenges 
to the size status of participating concerns pursuant to the 
procedures contained in 13 C.F.R. §121.9. Inasmuch as 
participation in this new set-aside program is limited by 
both the disadvantaged and size status of the business 
entity, challenges could be mounted as to both eligibility 
criteria .. 

2. Section 219.201. This section does not adequately 
discuss th~ relationship of the section 8(a) program to the 
Small Disadvantaged Business Program. We would recommend 
that this section be rewritten to state clearly that: (a) 
the SDB program is not intended as a.substitute for or to 
diminish in any way DoD's participation in the section 8(a). 
program; (b) that section 8(a) contracts count toward~ the 5 
percent goal mandated by the law; and (c) after the SDB 
program is implemented, many procurements will continue to 
be suitable for the section 8(a) program. 



3. Section 219.301(1). Representation by the offeror: 
This section does not specify when in the procurement 
process the-SDB is to certify as to its size and 
disadvantaged status_-and would appear to permit a concern to
make such,a-certification at any time. We believe this · 
regulation should conform to SBA's size· regulations, which_ 
require t~at a business provide. a si~e certification .·"in · 
connection with an initial bid or offer.in6luding price."· 
Our suggested language would conform this provision to the·· 
pertinent:provis~on 6f SBA-'s current ·section B(a) program 
rules~ as well as·to the small business set-aside rules. 

4. Section:219.301(2) .. The second sentence.of ·thi~ 
subs_ection permits the contracting officer (CO) to- presume 
social and economic disadvantage for certain named groups 
and "other minorities". The regulation contains no guidance 
as to who might qualify as an "other minority". As we 
understand the under-lying statute, Congress intended that 
this program adopt the definitions found in section B(d) of 
the Small Business Act (15 u.s.c. 636(d)). SBA has 
interpreted the words "arid other minorities" in section B(d) 
to mean those minority groups designated administratively as 
socially disadvantaged under section 8(a)(5). For reasons 
of clarity and consistency, we would urge DoD to-incorporate 
SBA's interpretation of the section B(d) language by 
deleting the term "minorities" and substituting in its place 
the phrase: "minority groups recognized by SBA for section 
B(a) program participation under SBA regulations at 13 
C.F.R. Part 124,". 

5. Section 219.302. We recognize that our early 
discussions did relate to the issues addressed by this 
section. However, we regret that we were not consulted as 
to the specific language in this section. This section 
establishes a protest procedure for challenging the 
disadvantaged business status of a concern to the SBA. At 
present, SBA has devised an internal procedure governing 
protests pf social and economic disadvantage status under 
section B(d), but has not yet promulgated regulations in 
this area. Nevertheless, we wish to follow those procedures 
here. In light of SBA's interest in procedures affecting 
our agency, we would appreciate the-opportunity to work with 
you in drafting the final regulation~ regardin~ protests·of 
disadvantaged status of companies participating in the SDB 
program. We have the following specific concerns with the 
interim regulation: 

Sect-ion 219.302(1). The term "other interested party" 
is undefined by either the authorizing statute or the 
regtilation. As written, the regulation would appear· 
to permit large businesses to challenge the 
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disadvantaged status of a SDB, where, for example, the 
large business might have been eligible for the 
procurement had it not been set-aside for SDBs. This 
ambiguity may result in undesirable and unintended 
complications in implementing-the new set-aside 
pro~ram, which could delay ·~rocurements ~nd result in 
harassment of SDBs.~ In the ·size :context, the Agency 
has restrictivel~ interpreted the phrase "other 
interested party" ~o mean only those other small 
concerns that have submitted an offer for the 
procurement in issue and that:also have a reasonable 
prospect of_being awarded the;contract if the protest 
succeeds. Under our interpretation other interested· 
·party is effectively synymous ·with "offeror". 

We note also that the provision, as written, does not 
give SBA standing to challenge the disadvantaged 
certification of a participating concern. In view of 
SBA • s substantial interest in imp.lementing small 
business program policy and in preserving the 
integrity of small business programs, we urge that SBA 
be recognized as having the right to prote~t a small 
business's disadvantaged certification. Also, this 
provision does not expressly recognize the right of 
the CO to protest a SDB's certification. 

To address these concerns, we suggest that you amend 
this subsection of, the regulation by deleting the 
phrase "Any offeror or other interested party" and by 
substituting in its place the phrase "The contracting 
officer, any offeror, or the Small Business 
Administration". In view of the Agency's 
interpretation in the size context, we do not believe 
that the phrase "other interested party" should be 
included in the regulation. Its inclusion would serve 
only to create an unnecessary ambiguity~ 

Section 219.302(4). This subsection requires the CO 
to send the protest to the.SBA Distri~t Office. To 
the extent this was intended to suggest that that 
Office would issue the final decision, this provision 
is not consistent with the-Agency's intern~l 
procedure. :We h·ave .decided_ that 1 while protests 
should be filed and initially processed at that level, 
decisi~n authority should rest initially-with the 
Regional Office, as in the Certificate of Competency 
context, with a right of appeal to the Associate 
Administrator for Minority Small Business and Capital 
Ownership Development, the administrative head of the 
SBA's Minority Small Business and Capital Ownership 
Development programs. 

3 
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Section 219.302(6). In view of the preceding comment, 
the time-frame permitted for SBA to issue a decision 
concerning a firm's disadvantaged status is 
insufficient. We reque~t that the peri~d of time 
afforded SBA to render its initial decision be 15 days 
·fro~ the date of SBA's receipt-of -~uch protest .. · This· 
would permit . 7 days. for i~suance of a re.coirunendation 
by the SBA. District Office, and 5 days for the 
decision of the Regional Office, and.3 days 
transmittal ·time between the vario4s offices and/or 
for:receipt of information from the protested concern 
upon which the:deci~ion will be ba~ed. Our internal 
procedure under se6tion S(d) affords:a right of appeal 
from this initial decision to the Associate 
Administrator for Minority Small Business and Capital 
Ownership Development, and we believe such a right of 
appeal should be provided,here as well. In view of 
the need to expedite such appeals, we believe that an 
appeal must be filed with the Associate Administrator 
no later than five (5) days, exclusive of Saturdays, 
Sundays, and legal holidays, after receipt of the 
determination made by the Regional Office, consistent 
with the rules governing such appeals in the size 
context. See 13 C.F.R. §12l.ll(e)(2). If.the appeal 
is not filed within the prescribed time limit, the 
appellant will be deemed to have waived all rights of 
appeal insofar as the pending procurement or sale is 
concerned, but the appeal may proceed to final 
determination and shall apply to future procurements. 
While we would anticipate expedited processing of such 
appeals, we do not wish to designate a time limit for 
issuance of the final Agency decision in the 
regulation. 

We also believe that the standard for making an award 
notwithstanding a pending protest, "disadvantageous to 
the Government", is too broad. We urge adoption of a 
more restrictive standard: "of significant detriment 
to the Government". We recommend that the provision 
be amended by deleting the phrase "disadvantageous to 
the Government" and inserting in its place the phrase 
"have a significant detrimental effect on the: 
Government". 

We note also that the regulation as written is 
ambiguous as to the effect of a decision by SBA to 
sustain a protest, whether made before or after an 
award. The regulation could be read to limit the 
effect to the procurement in issue. We .believe that 
the same approach taken in the Agency's size 
regulations should be followed here. If made before 
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award, a size determination pertains to both the 
·pending and all future procurements, unless and until 
the-business is recertified by SBA ~s qualifying as a 
·small business. If made after award,· the · 
determination pertains only to future awards. See 13 

· :c.F.R.· §121~8 and 121.9. Comparable language ~ould be 
·fashioned for inclusion in the final regulation. 

6. Section 219.502-72(a). SBA has sev~ral concerns about 
this subsection. The first numbered clause appears to be 
model~d- in· part after the ="rule _of two"' in th~ section 15 
small:bbsiness set~aside· program and in· part after the SBA's 
size ruie for government procuiement. ~s written, however, 
the pro~isi6n appears to'be incdmplete at least with respect 
to incorporation of the latter. Here, the decision to set 
aside a. procurement is bas~d on whether the contracting 
officer anticipates receiving bids from "at least two SOB 
concerns offering the supplies or services of different SOB 
concerns". · 

We have three difficulties with this formulation. First, 
the provision permits a SOB to provide t~e services of 
another small business. This is not permitted under the 
SBA's non-manufacturer rule. That rule addresses only the 
situation where the small business is a regular dealer in 
goods produced by other small businesses. Service providers 
must generally provide the services of their own labor 
force, except to the extent that the subcontracting of 
specific tasks is authorized by the cognizant contracting 
officer~ Second, this provision is, in ciur view, 
inappropriately focused. As written, the provision limits 
eligibility to those firms who would supply goods (or 
services) manufactured by other SOBs. This incorporates 
part of the SBA non-manufacturer rule, and facially excludes 
manufacturers and direct service providers. Third, the rule 
requires, in the_case of a non-manufacturer, that the goods 
provided were produced by a SOB. SBA beiieves the numbers 
of SOB manufacturers are inadequate to s~rve the SOB 
set-aside needs and ·that such_ an extensiqn of SBA's 
so-called "non-manufacturer rule" would unfairly exclude 
some SOB dealers from th~ program. -

SBA ·suggests instead that the current nori-manufacturer rule 
be ·used. We_urg~ ~hat this provision be revised to 
incorporate the full size rule such that a SOB set-aside 
would be made whenever the contracting officer determines it 
reasonable to anticipate receipt of bids.from at least two 
responsible SOBs, whether such SOBs qualify under the 
mariufacturer or non-manufacturer rule, or as a serv~c~ 
provider. This would open the program to any SOB providing 
its own supplies and services or the supplies of another 
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small business. To adopt this change in the final 
regulation, the first numbered clause should be amended to 
read: "(1) offers will be .obtained from at least two 
responsible SOB concerns or SOB concerns offering the 
supplies of small business concerns.·" 

7. S·ection· 252.219-7006. : Our concerns.: with respect to 
219.502-72(a) apply equally to the amendment to ... 
~52.219-7066. Subsection (c) of the.cl~use se~ out th~re· 
similarly· restricts SOBs to supplying the supp~ies or.· 
services of another SOB. ·This clause must be changed in the· 
Bame~anner. as set out. above. 

Should you.wish to discuss.these comments, please feel free 
to contact David R. Kohler, Associate General Counsel for 
General Law, at 653-6660. 

Sincerely, 

~-~ 
Robert B. Webber 
General Counsel 

6· 
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INTEGRATED SYSTEMS ANAlYSTS, INC. 

Mr. Charles w. Lloyd 

Secretary 

ODASD {P) DARS 

c/o OASD. {P&L) (M&RS) 

Room 3C84l ·rhe Pentagon 

Washingt?n, D.c.· 20301-3082 

Dear r-1r. Lloyd: 

July 23, 1987 

Serial: 87-M,-0174 

As a Senior ManaJer of a disadvantaged business, I am 

extremely concerned with Public Law 99-661 and Interim Rule 

implementation. 

I strongly support the enclosed recommended changes on 

the Coalition to Improve DOD Minority Contracting. 

Enclosure· 

JCE":stj 

Sinceraly, 

9~(.:/~a~-
James c. Froman 

Operations Center M~nager 

Copy to: Honorable Caspar W'eiriberge.r 

Honorable James Abdnor 

Honorable Gus Savage 

Merrifield Executive Center 
8220 Lee Highway 
Fai1fax, VA 22031 

703-641-9155 

- -~L 
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INTEGRAfED SYSTEMS ANAlYSTS, INC. 
21 July 1987 

. Mr. Charles W. Ll~yd · 
Secretary · : 
ODASD (P) OATS: 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20~01-3082 

. Dear Mr. Lloyd: 

As an executive of a dis~dvantaged business, I am. very concerned with the 
Interim Rule implementing Public Law· 99-661. : 

I strongly support :the attached recommended changes of: the Coalition to 
Improve· DoD Minority Contracting. 

Sincerely, 

C. A. Skinner, Jr~ 
Executive Vice President 
for Operations 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N. W. 
Washington, D~C. 20416 

Honorable G.us Savage 
U. S. House of Representatives 
Room 1121 Longworth Building 
·Washington, ·D.C. 20515 

Senator Alan Cranston 
· 7 44 G Street, Suite 106 
San Diego, CA. 92101 

Senator Pete Wilson 
401 B Street, Suite 2209 
San Diego, CA. 92101 

Congressman Jim Bates 
3450 College Avenue, Suite 231 
San Diego, CA. 92115 

Congressman Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA. 92020 

-Coalition to 'Impr-ove DoD. Minority Contracting 
·c/o Weldon H. Latham, Esquire 
Reed Smith Shaw & McClay 
8201. Greensboro :D.riv.e 
McLean, Virginia 22~02 

Marii1a Gateway 
740 Bay Blvd. 

Chula Vista, CA 92010 
619-422-7100 
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INTEGRATED SYSTEMS ANALYSTS, INC. 

Mr." Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

MARINA GATE.Yt!AY 

740 BAY BOULI$VARD 

CHULA VISTA, CA 92010 

819 422·7100 2_3 July 1987 

As an executive of a disadvantaged business, I am very concerned with the 
Interim Rule implementing ~ublic Law 99-661. 

I strongly support the attached recommended changes of the Coalition to 
Improve DoD l\iinority Contracting. 

Sincerely, 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E88o·. 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U..S. House of :;lepresentatives 
Room 1121 Longwqrth Building 
Washington, D.C. 20515 

Alan Cranston 
744 <):street, Suite 106 
San Diego, CA. 92101 
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Page 2 
23 duly 1987 

cc: Pete Wilson 
401 B Street, Sui_te 2209 
San Diego, CA 9210_1 

Jim Bates 
3450 College Av~ntie, #231 
San Diego, CA 92115 

Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 
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POSITION PAPER 

CO~ENTS ON INTERIM RULE IMPLEMENTING PUaLIC LAW 99-661 

DATE~ July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely·response by the Department of Defense (DoD) 

in implementing.Sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority. community would realize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

historically Black colleges and universi~ies and other minority 

institutions. The legisl.ation recognizes that there is no 

economic parity between the minority and majo~ity populations, and 

attempts to close this gap by .providing an opportunity for.the 

minority community to participate more equitably in the economic 

distribution through defense procurement:. 
~ 

The Dep:artment of Defense implementation of the 

. leqislation~ while ti~~ly; ·dQes· appear t9 lac~ ~he neces~ary. 

·. aqgressiven~~~· ~~::~~P~~i~ ~(J ;~~~~~~~; e~~~ct·.~~t he S~ gOai ·. ·> .. 
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will b~ achieved. In fact, the implementation .relies heavily on 

the provisions o{ 15 U.S.C. 637 et seq, the ·Small Business Act, to 

the detriment of the realization of t~e goal. 

Seven (7) specific· areas whic~- would sig~~ficantly 

erihanc(;! the probabi 1 i ty of attaining the goal_, within the . 

framework of the legislation, are set,forth be~ow. An Executive 

Summary which provides a brief overview ·of these proposed actions, 

is attached. 

Substantive Programmatic Improvements (Tra~sition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a) Program because 

Certified S(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the 8(a) opportunities~ it is necessary that some 

hierarchal decision· process be utilized since the regulations as 

presently written possess the potential to severely restrict the 

opportunities for newly established or smaller 8(a) firms. 

The proposed regulations establish the first pri·ority of 

·the total SD~_set-asid~ in t~e set-aside program order of 

precedence (S~ction 219.504)~ At the same time~ Section 

·219.502-72(b)(2) reqitires the cont~ract.i~g officer to make an SDB 

set-aside.determinatiori when multiple·responsible S(a) firms. 
. . .· .. . ... · 
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program. Under these proposed ·r~gUlations, small a·(a) ·ri~~s·not· .. 
/ 

.yet firmly established would be .forced to compete·before they are 

ready. ·Additionally, acquisitions properly identified for the 

·a( a) program by. the activity SADBU would then req\li're a full 

technical and cost .competition, -rather than· a technical 

competition among the competing S(a) firms followed by SBA 

financial and management assistance to the successful S(a) winner 

of the technicai competition. 

To remedy this situati.Dn,. the regulations should state 

that 8(a) firms would receive first consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible 8(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rui~ does not adequately address the 

degree of subcontracting which a Small Disadvantaged Business · 

(SOB) will be permitted to pursue.under SOB set-aside procurement. 

This creates the potential £:or a. signi~.icant portion of the 

revenues earmarked for the minQrity community t9· end up in 

business of the majority community. This has been demonstrated 

und~r the ex'isting sm~ll 'bl:!siness• set:~·~si'd~ program· where. large 
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busines~ frequentlyplays a.major role in determining the ou~come 

of· small business :procurements, a_nd takes a s1gnificant portion of 

the dollars intended for the small business c~mmuni~y. Many small 

business-es in the dei~nse industry realize that unless they-- have a 

l·arge -business subcontractor wh~n bidding a· ·sz:nall·_ business set

aside, that their ,bid is fo~ nought. This has been~the central 

issue in many of the protests which are heard by the regional 

offices· of ·the Small Business Administration (SBA) _and the Office 

of Hearings and .Appeals.. This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SDB set-aside, 

unless the subcontract is to. a qualified Minority Business 

En~erprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars·would go to the segment 

of the marketplace for whom it was intended~ yet would permit a 

SDB the opportunity to seek additional needed capabi_lity to ensure 

~uccessful performance of a procurement effort. It would further 

promote the strengthening of minority businesses through 

cooperative efforts of the firms in the minority community. 

3. - The DoD implementation defines S~Bs. by referencing ·. 

Section ~(d) of 15, U.S.~. This section invoke_s the size standards 
.. 

_as estabfished _for each industry by the SBA. The:dollar volume of 

revenue represented Qy~the DoD 5% goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace.- With.SBA size standards as a limiting 
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factor 1 it may be difficult for the DoD to find sufficient number:s 

·of-qualified minority ~usiness enterprises to meet "this dollar 

volume~ especially since the size of .many of the MBF;_s in.: the 

defense industry ha~ b~en unrealistically inflated _-by revenues 

fr·om subcontracts from the SBA· via the section. a·fa)- Program. 

These MBEs have histQri'cally faced con_siderable difficulty af.ter 

leavin·g_ the S(a) busine.ss development program beca~~e of .limited 

access to traditional financial institutions and bias within the 

marketplace. As a resu·lt, many of these-~ms have not survived 

as minority businesses after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program~ 

it is recommended that revenues of the MBEs which were obtained 

via the S(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not ·constitute a novel approach to addressing this 

issue. In fact, it has been proposed_in a bill before the 

U.S .. House of Representatives, H~_R. 1807, addressing the ·.a(a) 

Program participation. ·Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 and 13 c·FR 

124.112(a)(2) .. Alternatively, as the intent of this. legislation 

is neither to .redistribute procurement dollars among small 

·businesses nor to lowe~'the amount of procurement d~llars among 

-small_ businesses, the- size standards for "disadvant:aged business" 
~ 

under this legislati-on could be redefined such that. if there are 

two or more disadvantaged businesses capable of performing the 

work, it could be set-aside. This would establish the preference 
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that the procurements set-aside should come from the:unrestricted, 

r~ther than the small business marketplace. (See the attached 

legal authority for the action proposed.) 

Crucial---Procedural Improvements 

4. The DoD Interim Rule effectively efiminates, ·from 

the SDB set-aside determination process, the most knowledgeable 

and efficient r~source that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adjudicating rejections 

of set-aside recommendations between contracting officers and 

SAOBU's, have been made inapplicable to the SDB set-aside program 

by DrAR 19.506. This undercutting of SADBU authority is further 

demonstrated in the DoD policy statement, where it is recommended 

that the contracting officer utilize acquisition history, 

so+icitation mailing l·lsts, the Commerce Business Daily, or DoD 

technical teams (a new_ and undefined term) to find· twQ capable SOB -

sources. The e-xclusion of. the SADBU representative from this 

process is highly suspect, especially since the SADBU . 
representative would be the most likely person to have, in one 
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locat~on, more information on SOB companies and capabilities than 

any of the sources listed_i~ the policy. It is spec-ifically 

recommended that the SADBU be }identified a~ an integ:ral party in 

_the SDB set-aside proces_s·.and ::that, as a minimum, the appeal 

rights in DFARS 19.505-·be m~de: applicable to the sea:· set-aside 

program. The DoD should,_ in order to show vigorous support for 

this Congressionally mandated program, consider providing more 

stringent and higher· visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest} a contract award under a SDB 

set-aside. Protests have frequently been used within the SOB set

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

.parties under the SDB set-aside be restricted to qualified SDB 

offerors, and that some c~nsideration be given to imposing 

penalties for protests which are ultimately determined to have 

been frivolous in nature. 

6. The DoD Interim Rule ~ontains no provisions for 

encouraging the award of :soB contracts tinder P.L. 99-661. (See 

Interim Rule, 52, Fed. R~g. 16263. (to be codif·ied at -.48 .CFR 
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§§ 204,.., 205, 206,, 219 and·25~)]. Therefore·, we recommend that 

some measure of ·the contracting·.o~ficer's performance include a~ 

evaluation of satisfactory progress towards the 5% goal. 

7. SmC:l_ll disadvantaged: businesses should not be 

excluded from par:ticip.ation in the program simply because they_ 

cannot perform the entire scope .of the requirements. Contracting 

officers should be encouraged to consider partial SOBs set-asides 

where there are SDBs-capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of OFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken_ as a package, these recommended changes are 

intended to substantially heighten the probability of realizing 

the DoD Minority Goal and to take a first step toward promoting a 

higher level of minority business participation in government 

contracting as a whole. 

.. 
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INTEGRATI;D MICROCOMPUTER SYSTEMS, INC. 
2 RESEARCH PLACE • ROCKVILLE, MARYLAND 20850 • (301) 948-4790 • (301) 869-2950 (TOO) 

Mr. Charles w. Lloyd 
Executive Secretary, ODASD(P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841, the Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

Integrated Microcomputer Systems, Inc., (IMS), ls a small disadvantaged business (SDB) 
which has been participating In Governtnent contracting through the Section 8(a) Pro
gram, small business set-asides, and full and open competition. We would llke to offer 
recommendations and comtnents regarding the Interim Rules authorizing an SDB set
aside program to assist the Department of Defense (DoD) ln achlevlng the 5% goal for 
contracts awarded to the minority community ln fiscal years 87, 88, and 89 establlshed 
by Publlc Law 99-661. 

We would llke to comn1end DoD for Its timely actlon ln promulgating procedures to pro
vide addltlonal opportunities for SDBs to participate in Government contracts. We 
belleve that the concept Is completely sound and Is the methodology which wlll best 
assist D.oD In achieving the desired goals. However, there are still certain major 
deficiencies which do not appea_r to have been addressed In the Councu·s Interim Rules. 
These. deficiencies could mllltate against goal ·achievement if not addressed. Addition
ally~ there appear to be several mlnor procedutal areas which could, lf changed, facili
tate the contractual process for both parties. It Is recognized that not; all the major 
deftciences noted are under the purview of the DAR Councll (or even DoD), but DoD 
appears to be the most logical sponsor of the required changes, regulatory and/or statu
tory. 

MaJor pollcy questions and deficiencies which are considered critical to the long tern1 
achiev~n1ent of_ the goal are provided In the attached comments 1, ~' and 3. Comments 
4 thro~gh 7 are recommended procedural changes. Which are furnished for your COn-' 
sideration. We believe that these changes could make the process _easter for everyone. 
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IMS appreciates the opportunity to comment on the proposed procedures. We hope 
that these comments will be he·lpful to the Department of Defense In offering increased 
opportunities to small disadvantaged businesses-to participate In providing DoD require-

" : 
ments for suppltes and services. . · 

Sincerely, 

.''/..) 
hn T.C. Yt 

President '· · 

cc: Honorable Caspar W. Weinberger . 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Ms. Norma Leftwich 
Director 
Office of Small and Disadvantaged Business Utlllzatlon 
Under Secretary of Defense for Acqulsltlon 
The Pentagon, 2A340 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Ad1ninistration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Dale Bumpei·s, Chairman 
Committee on Small Business· 
United States Senate · 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 205~0 

Honorable Lowell P. Welcker, Jr. 
Comn1lttee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 

· vVashington, D.C. 20510 
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Honorable Robert Dole 
United States Senate 
/SH 141, Hart Senate OIDce Bldg. 
Washington, D.C. 2P51Q-1601 

Honorable John Warner 
.United States S~nate --~ _ 
SR.421, Russell Sen~te O_mc~ Bldg. 
Washington, D.C. 2051Q-46b1 

Honorable Sam Nunn 
Committee on Small Business 
United States Senate· 
428-A, Russell Senate.: Office· Bldg. 
Washington, D.C. 20510 

Honorable Paul S. Sarbanes 
United States Senate 
SD 332, Dirksen Senate Office Bldg. 
WashingtonD.C. 2051Q-2002 

1-Ionorable Barbara A. Mlkulskl 
Committee on Small Business 

-United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Rudy Boschurtz 
Committee on Small Business 
United States Senate 
428-A, Russell Senat~ Office Bldg. 
vVashlngton, P.C. 20510 

Honorable Warren Rudman 
Con1mittee on StnaU Business 
United States Senate; 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Alfonse M. D'Atnato 
Cotnmlttee on Small Business 
United States Senaie 
428-A, Russell Senate Office Bldg. 
Washington, D.C; 20510 
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Honorable Robert W. Kasten 
Com·mlttee on:small Business 

; 

,.United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Larry ~res~ler 
Com:mlttee on Small l3uslness 
United States Senate 
428-A, Russell Senate Office Bldg. __ 
Washington, D.C. 20510 

Honorable Malcom Wallop 
Committee on Small Business 
Unlted States Senate. 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Christopher S. Bond 
Committee on Stnall Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable James R. Sasser 
Comn1lttee on Small Business· 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510. 

Honorable Max Baucus 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

:Honorable Carl Sevin 
Committee on Small Business 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
\Vashlngton, D.C. 20510 

Honorable Alan J. Dlxon 
Comn1lttee on S1nall Business . 
United States Seriate 
428-A, Russel) Senate Office Bldg. 
\Vashington, D.C. 20510 
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Honorable David L. Boren 
Committee on Small Business 
United States Sell.ate 
'428-A, Russell Senate OIDce Bldg~ 
Washington, D.C. 20510 

Honorable Tom Harkin 
Committee on Small Business - · 
United States Senate -· . 

428-A~ Russell Senate Office Bldg~ 
Washington, D.c·. 20510 

Honorable John F. Kerry 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Constance Morella 
U.S. House of Representatives 
1024 Longworth House Office Bldg. 
Washington, D.C. 20515-2008 

Honorable Roy P. Dyson 
U.S. House of Representatives 
224 Cannon House Office Bldg. 
Washington, D.C. 20515-2001 

Honorable Helen Delich Bentley 
U.S. House of Representatives 
1610 Longworth House Office Bldg. 
Washington, D.C. 20515-2002 

I-Ionorable Benjamin L .. Cardin · 
u.s. House of Representatives 
507 Cannon House Office Bldg. 
Washington, D.C. 2051~-2003 

Honorable Tom i\1cMillen 
U.S. House of Representatives 
1508 Longworth House OIDc~ Bldg. 
Washington, D.C .. ;20515-2004 
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Honorable Steny H. Hoyer 
U.S. House of Representatives 
1513 Longworth House OIDce Bldg. 
Washington, D.C. 20515-2005 

Honorable Beverly B. Byron 
U.S. House of Representatives 
2430 Rayburn House omce Bldg. 
Washington, D.C. 20515-2006 

Honorable _·Nicholas Mavroules, Chairman 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
Washington, D.C. 20515 

Honorable Kweisl Mfume 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Charles Hayes 
Subcommittee on Procuren1ent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Conyers 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dennis Ecl(art 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg.· 
Washington, D.C. 20515 

Honorable Gus ..Savage 
Subcomn1lttee on Rrocure1nent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
\Vashlngton, D.C.~ 20515 
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·Honorable Esteban Torres 
Subcommittee on Procurement 
U.S. House of Representatives 
"2361 Rayburn Ho~e Office Bl~g. 
Washington, D.C. : 29515 : 

!1pnorable H. Martll! Lancaster 
S1.1bcommlttee on ~rocurem.ent 
U.S. House of Represeni~tives 
2361 Rayburn Ho~e Office Bldg-. 
Washington, ·D.C. 20515 

Honorable Slllro Conte 
Subcommittee on Procurement 
u.s. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Rhodes 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dean Gallo 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Frederick Upton 
Subcom1nittee on Procurement 
J].S. House of Representa~Ives 

. 2361 Rayburn 1-Iouse Office Bldg. 
Washington, D.C.: 20515 ·. 

Honorable Elton Gallegly · 
Subcommittee on Procure1nent 
U.S. House of Representatives 
2361 Rayburn Ho\.lse Ofllce Bldg. 
\~Vashlngton, D.C. 20515 
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MAJOR POLICY ISSUES 

1. -Orientation towards Services-Type ·contracts. :Th~ entire proposed program 
·· -established by ::t)?.e Interim Rules ls structured to ~fit I~ to ?he context of the current small 

buslneSS--set:..aslde program and the general tenor~<?,f exlstlng _contracting r~gulatlons. .· 
Both of these are completely qrlented toward -supply <;onyracttng and the manufacturlp.g 
lndustrles. However, the recent Senate Committee on S~all Business· report on Its sur
vey of graduates of the 8(a) program developed statistics· showing that only 3-4% of the 
responding minority business enterprises were engaged ln manufacturing; the large 
majorlty were either In construction or some type ;or services .. It would only appear logi
cal tliat the necessary-dollar Increases to meet.DoD's goal wlll have to be·obtalned In 
the Industry concentrations where the potential awardees are. The orientation of the 
detalled Implementing Instructions for the program are currently not In that direction. 
Although the Intent and the broad concept are both excellent and we concur completely, 
It Is suggested that a complete review of the detalled Implementation procedures to con
vert them more to a services/ construction orientation would ·probably produce much 
higher end results for DoD, I.e., award dollars to SDBs. 

2. Small Business Slze Standards. We recognize that the DAR connell does not 
establish small business standards ·but must conform Its policies to the size standards 
promulgated by SBA. However, achieving the directed goal Initially may well militate 
against Its achievement downstream because of the much greater volume of dollars 
which would be flowing Into the SDB community. Strict adherence to current size stan
dards could cause many SDBs to rapidly attain large business status, rendering them no 
longer eligible for awards either through the 8(a) program or the SDB set-aside pro
cedure being establlshed by the Interim Rules and/or DAR Case 87-33. Thls could 
dramatically reduce the nun1ber of highly quallfle~, responsible minority business enter
prises avallable to DoD,. restricting competition and potentially severely downgrading 
the quality_ of sup piles and services received by DoD since they would be then deallng 
mostly with newer, less experienced sources. A most logical solution to this potential 
problem seems to be for DoD to actively support the proposal In H.R. 1807 to exempt 
revenues obtained through 8(~) Program awards from the three year revenue computa-

. tlon used f9r slz·e determination where the standard ls expressed In dollar volume. The 
DAR Councll would appear ~Q be the logical ori~Inator of a recommendation within DoD 
for active Executive Departm~nt support of this: proposal. 

. ··An ·alternate approach, either as an Interim measure or If H~R. 1807 should fall passage, 
i . . . 

would. be a DoD request to th~ SBA to tal(e such an action within. Its already existing 
statutory authority. A :flpal alternative, eontlngerit upon the absolute lnten~ of the 
Congress In passing Section H~07 of P .L. QQ-661, would be for DoD to sponsor a legisla
tive proposal to redefine the ~P~l to be awards to ~ntltles simply specified as 'minority 
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business enterprises', dropping the term 'sm:all'. · It Is not Inconceivable that the con
tracting community has become so Ingrained In the use of the term .'small disadvantaged 
business', particularly since all contracting regulations and .programs are designed 
around that particular term, that It has become equated to 'minority business enter
prise'. Minority business enterprises qr disadvantaged businesses are not, of necessity, -
also small. The real Intent m~y well nave be~n to direct awards to minority owned 
businesses but the wrong, albel~ famu~·ar, terminology was Inadvertently used. __ 

However, regardless of t_he approach, we belleve this to be a real problem which must be 
addressed and solved lf.any program Is to be successful. We also belleve that DoD, 
through .OUSD(A), ODASD(P) and the DAR counctl, must take the lead In obtaining a 

·solution. 

3. Non-Degradatlon of S(a) Program. The direction to the contracting· officer at 
proposed paragraph 210.502-72(b )(2) appears to be ln direct confilct 'vlth the pollcy 
expressed at paragraph 21Q.801. Making a determination that an acquisition will be 
set-aside wlll, of necessity, remove that acqulsltlon from the 8(a) program. Contracts 
awarded to the SBA through the 8(a) program certainly count toward the dollar goal for 
DoD; diverting the acquisition from the 8(a) program both deprives the SBA Minority 
Business Development staff of the opportunity to determine the best match between the 
business development plans of Its 8(~) firms and the acquisition, and could deny the 
acquisition to any 8(a) firm since many SDBs are not 8(a) program participants. The 
21Q.502-72(b )(2) procedures appear to be an attempt to maximize award dollars which 
can both be attributed toward the 5% goal and reported by DoD as competitive awards. 
vVe strongly belleve the pollcy statement at 21Q.801 to be the only correct and equitable 
position and recommend the deletion of the procedure at 21Q.502-72(b )(2) In Its entirety. 
Further, since the Incorrect use of the term 'set-aslde' to also refer to 8(a) Program 
acquisitions has become endemic wlthln the contracting community, language should be 
added to Subpart 1Q.8 paragraph 210.801 to provide that the newly authorized SDB 
set-aside procedure shall ln no. 'vav divert acquisitions from the traditional 8{a) Pro
gram. Otherwise, the 8(a) Program should be Inserted as {b )(1) In Paragraph 21Q.504 
with each other category being dropped one notch to ensure that the 8(a) Program Is 
designated as first priority. 

·RECOMMENDED PROCEDURAL CHANGES 

4. Slze Standards 1n Svn6psls. It lsrecomn1ended that the lns~ructlons regarding. 
p-reparation of synopses at ?05 .. ·207 be expanded to ·also direct the contracting activity 
·submitting the synopsis to qetern11ne and clearly lncllcat~ the appllcable slze standard, 
preferably by ldentlficatlon or :the appllcable SICc.· Thls precludes potential offerors 
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from either requesting the soll.cltatlon only to determine that they are not eligible or 
having to call the designated polnt of. contact to attempt to determ:lne the si-ze standard. 
Particularly In the services area, a given functional description could be judged to be ln 
any of multiple SICCs, with differing ~lze sta~qards. C_ur~ent F AR/DF ARS directions 
for synopsis preparation do not expllcltly require Inclusion of the size standard. ·· 

5. Subcontracting from Non Minority. Business Sources. It Is _recommended that 
direction be provided to the Contracting Officer to t·he effect that each solicitation must· 
clearly specify the degree of subcontracting which wlll be permitted with other than 
small disadvantaged businesses. It Is believed that the Contracting Officer, wlth the 
advice and assistance of the SBA andfor supporting SADBU.representatlve, ls In the 
best position to make thls determination. Determinations should be based upon an 
analysts of the Individual requirement being set-aside and knowledge of the marketplace. 
Although 'fronting' should definitely be prevented Insofar as possible, the nature of the 
subcontracting effort logically required and the avallablllty from minority business 
sources varies with each acquisition. The· requirement for a relatively large percentage 
·of subcontracting, particularly where the subcontracting would be for equipment to be 
·provided as a portion of a services type contract, and the SDB can otherwise perform 
the requirement and will provide a significant effort, should not be a barrier to selecting 
an acquisition for a SDB set-aside. 

6. Small Disadvantaged Business Protests. The detalled Instructions regarding 
protesting a small disadvantaged business representation appear redundant and unneces
sary since they almost dupllcate FAR 1 Q.302. It Is recommended that the last two sen
tences of the proposed paragraph 21Q.301 and the entire proposed paragraph 21Q.302 be 
deleted. The follo,vlng substitution Is recomtnended: 

21 Q.302 Protesting a small business r~presentatlon 

Challenges of questions cqncernlng the slze or the disadvantaged business status of 
any SDB shall be processed In ac;cordance wlth the procedures ot FAR 1Q.302. 

7. Partial Small Disadvantaged Bust ness Set-Asldes. There app~a1-s to be no 
particular justification for the ·:policy contained In 21Q.502-3 excluding partial set-asides. 
Minority business enterprises should not be considered any less llkely to perform satis
factorily under the procedUres. for partial set-asides than any other small business. It ls 
recommended t~at the currently proposed policy s.tatetnent be rescinded and replaced 
by a policy that, If appr9prlat~, allows pat'tlal set-asides to be used for the SDB set-aside 

· program as -well. 
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NATIONAL SECURITY INDUSTRIAL ASSOCIATION 
National Headquarters 

1015 15th Street, N.W. 
Suite 901 

Washington, D.C. 20005 
Telephone: (202) 393-3620 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS · 
c/o OUSD (A) Mailroom 
Room 3D139 
The. Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

G. A. Dove 
Chairman, 
Board of Trustees 

D. G. Corderman 
Vice Chairman, 
Board of Trustees 

Chairman. 
Executive Committee 

H. D. Kushner 
Vice Chairman, 
Executive Committee 

W. H. Robinson, Jr. 
President 

AUb U ~ 1.1CSi 

The National Security Industrial Association (NSIA) is pleased to 
comment on the notice of intent to develop a proposed rule to help 
achieve a goal of awarding 5 percent of contract dollars to small 
disadvantaged businesses. (DAR CASE 87-33). This interim rule would 
amend the Defense Federal Acquisition Regulatory Supplement (DFARS) 
to implement Section 1207 of the National Defense Authorization Act 
for the Fiscal Year 1987 (PL 99-661) entitled "Contract Goal for 
Minorities". 

There is a concern especially among "small businesses" that under the 
proposed rule, the new percentage goals will infringe on the business 
opportunities of "small business" section not identified as "small 
disadvantaged businesses" (SDB). The same concern has been expressed 
by women-owned businesses, both of which are now competing against 
large businesse~. 

Many large businesses (some of who :are NSIA member companies) that 
are active in Defense Contracts through earnest: outreach programs 
are now spending 1.9% of their subcontracting dollars with small 
disadvantaged businesses. They would be hard ta$ked to increase 
·their purchases approximately 150% with Small.Disadvantaged Businesses 
( SDB) ·• : · : . · · ·. : . . · . . 

. . . 

This is extr~mely difficult in high-technology/manufacturing 
industries whe~e the capacity for.SD~ to produce.has n9t yet been 
demonstrated. · 

. . . 

Some NSIA smaller company members ~re further concerned that 
using less than full and open competitive procedures and making 
awards for prices that may exceed fair market costsby up to 10 
percent would definitely impact the strides they have made in being 
truly competitive with big business. 



Mr. Charles W. Lloyd 
Page two 

A fur.ther concern of both large and small" companies is that the 
emphasis on percentage ~nd the potential of~receiving 10 percent above 
fair market value·withoi.tt meeting competitive requirements could 
encourage a surge of business individuals to place a small disadvantaged 
person at the head of their firm representing 51% ownership, thereby 
creating "false fronts": to more easily reap the benefits of Defense 
business. 

Also of concern is the reporting by code for each "Ethnic Group· " 
such as Asian-Indian Americans, Asian-Pacific Americans,-Black Americans, 
Hispanie Americans, Native Americans, and Other minority groups. 
The potential for comparisons among ethnic groups, and potentially 
later requests, to "evep-out" individual ethnic groups because of one 
or more ethnic groups not getting their share appears to be administra
tively perilous. In addition, if this requirement were passed on to 
large business the administrative costs for systems and reporting 
would be sizeable. This would appear to impact also on the information 
collection requirements·found in the "Paperwork Reduction Act". 

Finally, the National Security Industrial Association encourages the 
proposed "enhanced use" of technical assistance programs by DoD to 
SDB since this would help increase the vendor base, increase potential 
for SDB, and eventually help efforts to provide the available 
products at the lowest life cycle cost to the Federal Government. 

We would be pleased to meet with you to further discuss this issue. 
Point of contact is Colonel E.H. Schiff of···my staff. 

Jr. 

WHR: ff 

!., 



INTEGRATED SYSTEMS ANALYSTS, INC. 

C. Michael Gooden 
I )u:s i rlr' 111 

Mr. Charles w. Lloyd 

July 27, 1987 
Serial: 87-C-648 

Executive Secretary, ODASD (P) DARS 
·Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&Rs) ,· Room 3C841 
The Pentagc:>n 

-washington, D.C. 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

By letter dated June 9, 1987, Serial: 87-C-506, Integrated 
Systems Analysts, Inc. (ISA), provided recommendations that ad
dressed four specific areas wherein the DoD implementation of 
Section 12.07 of P.L. 99-661 could be significantly enhanced 
within the framework of the existing legislation. 

Since submission of the June 9th letter, ISA has been a 
participan~t in a number of .. discussion groups established within 
the minority business community for the purpose of developing a 
united anif cohesive position on the proposed regulations. As a 
result of these discussions, ISA wishes to provide comments on 
three (3) additional areas which are complementary to our earlier 
submissioo. 

Additional comments are set forth below: 

1. The proposed implementation of P.L. 99-661 could hinder 
·the objectives of the Section 8(a) program because certi
fied~ 8 (a) business ·could be forced to compete for set
asio'es before they have gained the financial capability to 

·be able to reasonably compete against more established 
finns.. See 52 Fed. Reg. 16266 (to be modified at 48 CFR 
219·.,502'"'772.). In order to preserve the 8 (a) opportunities·,· 
it is· necessary that some_hierarchal decision process be 
utilized since the regulations as presently_written possess 
the,potential to severely.restri~t the opportunities for 
newly established or smaller 8(a) firms. · 

Corporate Offices 
1215 Jeflerson Davis Hwy. 

Crystal Gateway Ill, Suite 1304 
Arlington, VA 22202 

703-685-1800 
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The proposed regulations establish the first priorify 
of the total SDB set-aside in the set-aside program order 
of precedence (Section 219.504). At the same time, Section 
219.502-72(b)(2) requires the contracting·officer to make 

. an SDB set-aside determination w~en multiple responsible 
· 8(a) firms express an interest in having an acquisition . 
placed in· the 8(a) program. Under these proposed regula
tions, small 8(a) firms not yet firmly established_ would 
be forced to compete before they are ready. Additionally, 
acquisitions properly identified for the 8(a) program by 
the activity SADBU would then require a full technical and 
cost competition, rather than a technical competition amorrg 
the competing 8(a) firms followed by SBA financial and 
management assistance to the successful 8(a) winner of the 
technical competition. 

To remedy this situation, the regulations should state 
that 8(a) firms would receive first consideration for 
direct 8(a) contracts, or a technical competition would be 
conducted when two (2) or more responsible 8(a) firms 
express an interest in an acquisition, for all appropriate 
procurements below a certain threshold value. This would 
be similar to the threshold presently ~stablished for the 
small business set-aside program in DFARS 19.501. Specific 
and different thresholds (e.g. all appropriate acquisitions 
less than $2M) could be established by industry groups, 
i.e., manufacturing, construction, professional services, 
nonprofessional services. 

2. The DoD Interim Rule contains no prov1s1ons for 
encouraging the award of SDB contracts under P.L. 99-661. 
[Se~ Interim Rule, 52, Fed. Reg. 16263 (to be codified at 
48· ·cFR 204, 205, 206, 219 and 252)]. Therefore, we 
recommend that some me:asure of the contracting officer's · 
performance include an evaluation of satisfactory progress 
towards the 5%: goal. 

: .3. :. Small disadvantaged businesses should not be excluded 
.. from participation iri the_program simply because. the~ 
ca~not perform the erit1re scope of the.requiremertts. 

: ~optracting officers .should be ehcouraged·to consider 
pa~tial SDBs set-asides where there.are SDBs capable of 
performing discrete portions of·omnibus or other large 
contracts. This would avoid the obvious result that no 
SDBs will be sufficiently large or qualif!ied to perform 
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some of the more complex Defense contracts. It is well 
within the spirit of DFAR 19.502-3, the purpose of.which 
is to protect SDBs from usurp~tion of their contracts by 
large businesses. This position is consistent with the 
intent, since allowing SDBs to perform portions of 
contracts encourag~s, rather than discourages, greater 
·soB participation. 

As with my earlier letter, I sincerely appreciate the 
opportunity to offer these comments. The importance of Section 
1207 of P.L. 99-661 and these regulations to the minority 
business community cannot be underestimated. I look forward to 
final regulations which will provide the means for DoD and the 
minority business community to work together toward achievement 
of the legislative goals. 

Sincerely, 

INTEGRATED SYSTE.MS ANALYSTS, INC. 

/
,; . .!/I // 

' 17 ~ti-Y;./ //::~{_________ 
LG. ~ichael Gooden ·· 

President 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Council 
ODASD(P) OARS 
c/o OUSD(A) Mail Room, Room 3D139 

AUG 0 ~ 1987 

The Pentagon, Washington, DC 20301-3062 

Dear Mr. Lloyd: 

The following comments are submitted ·in compliance with DAR Case 87-33 
and the procedures specified in the Federal Register, Wednesday July 1, 1987. 

The Department is happy to note the Department of Defense (DOD) attempt to 
set a "goal of awarding 5 percent of contract dollars to small disadvantaged 
businesses." Achieving' this goal will affect the Indian communities in a 
positive way. As you may be aware, there are presently four Indian 
communities enjoying the benefits of DOD contracting and we would like 
to see that number expanded. There are at least 245 additional Indian 
communities that suffer from acute unemployment. We have searched for 
ways to get these communities more involved with Defense contracting and 
we see your setting of five percent as a positive step in that direction. 
In order for the five percent goal to become a reality, we believe that 
an incentive system designed to allow the prime and sub-contractors a 
five to ten percent additional cost support fee should be made part of 
the system. Without such an incentive, it- is difficult, if not impossible, 
to attract to the rural isolated areas, those businesses that are the core 
of the Indian communities' need. 

In addition to an incentive system being included, we strongly suggest that 
a reporting system that breaks out the Indian businesses (both 8(a) and 
non-8(a)) that receive Defense related contracts be developed and that 
the report be shared with the Bureau of Indian Affairs. This information 
would assist us to better coordinate our own economic development programs. 

It has come to our attention that a very practical way of increasing the 
number of contracts to small businesses might be achieved by increasing 
the number of Break Out Specialists (Procurement Outreach Representatives 
(PCR's) in SBA's Procurement program). These specialists "break-out" 
procurements for small businesses within major requirements. It is our 
understanding that there are only-ten of th~se specialists n~tionwide; 
to double or triple their st~ff could assist in meeting the· five percent 
goal. · · · 

Sir:tcerely, 

~~-~ 
Acru'Jcfssistant Secretary - Indian Affairs 
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NORTHWEST FLORIDA·' CHAPTER 

THE ASSOCIATED GENERAL CONTRACTORS· OF AMERICA. INC. 

Mr. Charles w. Lloyd 
Executive Secretary 

201 ·s. "~" STREET, TELEPHONE 43~0!5!51 

PENSACO~A, FLORIDA 32501 

June 19, 1987 

Defense. Acquisition Regulatory Council 
ADASD(P)DARS 
c/o OASD(P&L)M&RS) 
Room 3C841 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

RE: DAR Case 87-33 

The Northwest _Florida Chapter of Associated General Contractors regards 
the interim regulations implementing Section 1207 of Public Law 99-661, 
the National Defense Authorization Act. for Fiscal Year 1987, as a gilt
edged invitation to further abuse of construction procurement process· 
and opposes the interim regulations for that, and the following reasons:. 

1. -The "Rule· of Two" set-aside- for small disadvantaged businesses . (SOB) 
:is not necessary, nor .a~thorized by Congress, to achieve the goal of 
:awarding 5 percent of fnili tary_ construction contract dollars·. to small 
·disadvantaged business~s. 

2. The -use in military cons"t:ruction procu.renients of the legislative authority 
to award contracts to SOB firms· at prices that do not exceed fair market 
cost by more than 10 p·ercent is. not necessary, nor authorized by. Congress,· 
to achieve the goal awarding 5 percent of military construction contract· 
dollars to small disadvantaged businesses. 

3. The use of a "Rule of TWo" mechanism as the criteria for-establishing 
SOB set-asides will force contracting officers to set aside an inordinate. 
number of military construction projects, far in excess of the 5 percent 
objective. A similar "Rule of Two" .mechanism used in small businesses 

.set-asides resulted i~ 80% of Defense construction contract actions being 
set aside in· F~ 1984. ; 

AMERICA PROGRESSES THROUGH CONSTRUCTION ~ 4,-~ 
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·:·: ... ·::-~}Implementation-of SOB Set-Aside Is Not Necessary_ Nor Authorized for Military 
Construction 

-· :. · · .. ·section l207 .. {e) (3) _of the_ National. Defense Authorization· Act- for Fiscal 
Year 1987 prov;ides the Secretary ·of -.Defense with authority ·to enter into_ 
contractS. using les$ than, .... full and ·op¢n'l competitive· p:rpcedures. and. to. award· 
such contracts to_SDB firms ·at·a price in excess· of fair market prices by_ 
no more·:. than-... 1_0. percent'· o;nly.·;:_''when. riec·essar:y). to, :facilitate: . .achievement of 
the 5 percent goal." :·-The legislatiye; intent is clear that only .. when existing 
resou1:ces. are. inadequate- to achieve ·:the 5 percent·· objective. should the· 
Secretary of Defense consider- using less than full and open competitive 
procedures such as set-asides. 

While such restrictive procurement -procedures may. be necessary to achieve 
the 5 percent-objective in certain classifications-of Department of Defense 
procurements,. such procedures are clearly not necessary in military 
construction.- In fiscal year 1985 disadvantaged businesses ·were .awarded 9 
percent of Department of I)efense construction contracts ($_709 million 
of $7.9 billion). Clearly the 5 percent objective has already been achieved 
and exceeded through the full. and open competitive procurement process 
for military construction contracts. 

Applying the "Rule for. Two" SOB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
authorized .by the legislation since such set-asides are not ·"necessary to 

. facilitate-achievement of the 5 percent goal." 
·\ 

Contract Award to SOB at Prices That Do Not Exceed 10 Percent of Fair Market 
Cost Is Not Necessary: Nor Authorized for·. Military Construction 

Application of the legislative authority·to·award.contracts.to SDB firms 
at a price not exceeding fair market cost by .mor.e thari 10 percent to military• 
construction procurements· is also not- authorized by the' ·legislation since ' 
the same condition .is .placed on thatprovision utilizing less than full and . 
ope:r: competition·; that. is, the 10 percent price ·differential is to be ~tilized 
only "when necessary to facilitate achievement of the 5 percent·goal." 

The routine and arbitr~ry use of the 10 percent .price-differential provi~ion 
in military-construction procurements will-only serve to increase the cost of
construction to the taxpaying public and yet bear no relationship to achieving 
the 5 percent objective. 

'The ten percent allowance is nothing more than an add-on cost, to-
the qetriment of taxpaying, particularly since the definition of fair market 
cost :co-ntained in the interim regulations is· based on reasonable costs ·under 
normal competitive conditions and not- on the lowest possible costs. This 
definition ignores the market realities of how prices are derived. Fair 
market prices are exclusively the· proqucts of competition. Competition 
forces business firms to seek the lowest possible cost metpods of producing 
or providing service~ The fair market prices m~st be one a~rived at through 
comp~tition, -not developed-by in-house cost estimates and catalogue prices. 

· The ·price estimating methods proposed in the interim regulations are. not 
subject to pressure from, and condition in, the marketplace and must not be 
used to develop a fair market price: · 
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The pressures to exceed the five percent goal ~e l~ely to influence 
·government-estimators to inflate their-estimates in_orde~ t9-provide.SDBs 
with the.opportunity to· develop _a non~competit~ve_price within the .protective 
.ten percent statutory illlowance.- Not o~ly will the pressure to inflate·_ .... · 
the ·"fair market price" increase the taxpayer.':s costs, but the subsequent 
contract award. price submitted by the SOB .in the absence of full and open 
competition will _further increase the taxpayer's cost:s. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting aside 
contracts forSDBs will force contracting officers to set aside contracts 
in numbers which bear no relationship to the 5 percent objective. 
Experience with the existing small business Rule of Two, as contained in 
the FAR and the Defense Supplement to the Federal Acquisition Regulation 
(DFAR), bears evidence to the indiscriminate results of a "Rule of Twon 
procedure. 

In testimony on the Rule of Two before the.House Small Business Conunittee 
last June, the SBA's Ghief Counsel for Advocacy stated that the Rule of Two 
"is a convenient tool .for determining when set-asides should be made." 
AGC agrees that contracting officers find the Rule of Two to be a "convenient 
tool" for determining when to set aside procurements for restricted 
competition--a "tool" which,\ in construction at least, has resulted in a near
compulsion on the part of contracting officers to set aside nearly'every 
construction contract on. the agencies' procurement schedule. AGC is confident 
that exactly the same abuse will occur with the adoption of the "Rule of Two" 
for SOBs; that is, contracting officers will indiscriminately set aside 
any and _every solicitation-in order to meet and far exceed the "objective." 

An example of the_problem that will result by theuse of the Rule of 
:Two as the crit~ria for determining SD~ set-asides is the disproportionate 
number of contracts for restricting competition set-aside by the Defense 
Department ·using the existing small business Rule of ,Two. In FY 1984, 
the Defense Department· removed ·80 percent of its . construction contract 
actions from the_open, comp-etitive market. .Of 21,188 contract actions, 
17,055 were set· aside for exclusive bidding by small businesses. 

Contracting. officers are delegated the responsil?ility to determine which 
·acquisitions should be set aside for SOB participation. Contracting 
_officers are directed, in Section 219.502-72, that iri making SOB set-
asides for research and development or architect-engineer acquisition, 
there must be a r·easonable expectation of obtaining from SOBs scientific 

_and .technological or architectural talent consistent:with the demands of the 
acquisition. There are construction acquisitions, as well, in which the 
complexity of construction demands an adequate experiential and competency 
level. Recognition of this is not included in Section 219.502.72(a), 
leaving the distinct impression that contracting officers will indiscriminately 
set aside virtually all construction so.lici tations. · 
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·~k~·~~.{.·< ·· · . .-.·.·Section 219.502:..72.(bl (1) is q.:.hlt...:~dged invitat.i:OA~E for, abuse_ in :that· 
.-~~·-: .. ·.soBs have merely .to dffer'-~a·b:i.d in a. highly c6mpetitive_marketplace .. wi~in 10% 

of what could ·reasonably:' be expected to be the award price."· Thus;' having 
established their ·"cix:edentlalsl", a~d· their non-competitiveness·, ·the 
.government .would. then ·sanction and encourage this· .non~.competitiveness by· 
setting as:i.de subsequent construction projects. This: proposal is ludicrous 
and the personification of abuse of the taxpaying public through the procurement 
.process. 

AGC urges that the interim regulations: 1) .not be· implemented on June 1 
for military construction procurement; and 2) not be implemented for military 
construction.procurement until such time as the Department. of Defense conduct~ 
an economic impact analysis of the ·regula.tions in compliance with the Regulatory 
Flexibility. Act of 19l30. · 

TCBJ/ljg 
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Building A Better New Mexico 

lEW .IEIICO BUILDIIG BlAICH 1615 University Blvd •. N.E. 
Albuquerque, Nevv Mexico 87102 

!A\@@®© HID~®~ ®@OO®IJIDfi ©®DirttiJID©fi®IJ@ . ®tf !A\[fl)®IJH©ID Phone: (505) 842-1462 

June 18, 1987 

Mr. Charles w. Lloyd 
Executive Director 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301 

RE: DAR Case 87-33 

Dear f\1r. Lloyd: 

The New Mexico Building Branch, Associated General 
Contractors, representing over 200 construction companies which 
are responsible for over 50 per cent of New Mexico's commercial 
c6ri~truction volume each year, opposes the interim regulations 
allowing for the "Rule of Two" set aside for Disadvantaged 
Businesses in Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987. 

We oppose the "Rule of Two" interim policy for the ~following 
reasons: 

1. We. believe that it is not. necessary, nor has it been 
authorized by Congress, to a~hieve a five per 'ce~t goal 
of mi 1 i tar y construct ion contract dollars :to: small 
disadvantaged busines~es through the "Rule of T~o" set 
aside. 

i 

2. Nor is it necessary, we believe, to use legiqlative 
authority to award contracts to SDB firms .at :prices 
that do not exceed fair market cost by more than:10 per 
cent in order to achieve the goal of awarding five per 
cent of military construction 6ontract dollars to small 
disadvantaged businesses. 

Serving Open Shop and Union Contractors 
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Defense Acquisition Regulatory Council 
Attn:. 1-ir. Charles W .. Lloyd 
Executive Secretary,· ODASD (P) DARS 

. c/o OASD · (P&L.) (U&RS) 
Room 3C841 

-The ·Pentagon 
Washington, D~C. 20301-3062 

Dear Mr. Lloyd~ 

I am writing to express my support· for the regulations 
that the -Department of Defense· ·has·. developed to reach its 
5% mino~ity contract;ing goal. In general, I think they 
represent a step forward and at least a.good starting 
point for going ahead with implementation~·· I especially 
support the intent to-develop a·proposed rule. that would 
establish a 10% preference differ.ential for small dis-. 
advantage. businesses in all contracts.where price is·a 
pr_imary ·decision factor. 

·However, I am concerned that several important ques-
tions have·· been overlooked in _the published interim re
gulations. First,. ·there are ncr proyisions for subcontracting.·· 
Second, there is no ment~on of participation by Historically 
Black Colleges. and :Universities, and o·ther minority". in-

. stitutions .. :·Third, it is not clear· on what basis advance 
paymen~s will be available to ·small disadvantaged':'contractors 
in pursuit of the 5% goal. And fin·ally, ·partial set-asides 
have been specifically.prohibited despite their potential 
contribution to small disadvantage participation at DoD. 

I urge the Defense Department to.addr¢ss the above 
is-sues· quickly, and to move forward aggressively in pursuing 
the 5% goal. set .by·. law~ · · 

LD/mdm 

STRATEGIES . 
EXECUTIVE PLAZA SUITE 300 A 0 P.O. BOX 516 0 FT. WASHINGTON, PA .. 19034 0 (215) 641-0550 

. 0 ALSO SERVING THE WASHINGTON, D.C. MARKET 



.. . . 
' I .., .,• ,.- •"" -.- • ''· • ._ "' ,,. •- """ ..-• • ·~ •• • ..,. • ,~ ~ 

__ mli. L.kOYl> 
.~X~CU.TIYE SECPJE:TIIfJY 
J>i::F£NSif AC~UJ5J77oN 

PHONE (312) 87.3--2456 

SCIPIO ENGINEERING CO. 
MECHANICAL ENGINEERING CONSULTANTS FOR 

ENERGY ·.CONSTRUCTION· ELECTRONICS 
(FROM c'ONCEPT TO FINISH PRODUCT) 

WILBERT C. SCIPIO 
8013 CHAMPLAIN 

CHICAGO. IL 60619 

' . . ~ --- .' 

.. RfC.TUI-ATCRY CovNciJ..., - -0:UN.EjJ~ '-9.8 7 

.WASHIIIt!rTOIV'.J 1>. C:J 2030/.-36'2, 
. I .· 

·~ ,. 
))EAR. SJ~: l·~-
.I'JIIS J...ETT£PS CCJ/'ICEISIV'5 l>!ili (!J~SE. 87-33J hJJIYOIUTf ' \ 

__ S~T-IJS/1>£ f$E6-UA,/tT/tJNS, : 

__ YouR BfC:rUI-..IITION5 7:>o IYoT (!oi{FOflhl OR m&T TH~ 
.STA/(J)Af(/)5 AS S£1 PRI{ UI(JT~b S7/17ES SuP~£.11)1£ 
CouRT J>te.c/SJO/V' 1=7/J.M4tJY~ V. J{J...UTZNIC !( R:>/3 hJJIYtJ~ IT'/ 'liif#· . 

. So-ttS/1>£. F11!f£rfJJ.JtT/(JI{$., ~1-..~IJSE IJEA 7J A I 71J(Ht.b I 

• I 

)>f:CIS'ION. PJ.Jf.AS£ RE.A)) PACrE:S 918 ANb 933 70 935.. 11 

~Is l>E.CJSJtJN Wlhlv HE:J,.P Yov (/IV'b~I?S'TIJNb A (!rooD · 
.Arill- L.£GA~ /Y)Jr(()~JTY 5£JA_sJb~ P~ot:ri<NYJ 7HRovaJt 
. R'E4VIJtTION . 

. YouR RE.t!rukA-r70N.S ARE /YJJSSJN'Cr _Pij/?7:5 FIEf;tJJI(E}) By 
PV6~1'- kAW 99..;.,'~/ SECTI~N l20/ Fo~ ~XIt111Pt.£S; 

(J,) IJ.t~ _;l..itW Rt:-QVJRES You To fJAYE Abm(IVIS"71?A71V~ 
,, ' I 

W"AIV'ERS /,Y 0Rbi{R. To ~XEfflPT ClfRTAJN.f!oNJKIJCT.S 
v '\-... tl 1/ I 

.. . BoT IOU!( fSEGUJJiTIONS utJ NDT CDNTAIN' WA1VEKS , ~~ 

{zJ :J:T /.5 .lhJPAII(b IN ?H~;. J...IUV TfiAT 5°A> OF e()#Tli:/iC.7 
I . . _ FilllbS FaR ~ACH {!()JV'TR.Ac.T Sijov'-.1> BE' EXPJ&II)f: 

· ·• ~J. ffl!._Jf41UTY 13v.sJNe:SS, 0-ntE"~.WS.E Blb.S SHou~ 
·· ... - -.e~ sv 1>£fi. oF D~eFI:nsf: c()l('fRAc..J 

-~",llSIYE THAT Do NDr/1JE.ET~~ 

' I 

I 



-- -·-·--- __ !L _______ - ----- ----- --·· -..... ··- ---·· ··----·--·--- .. . -.. ... . . .. . ... -·-. . . ·····-·--·- --· .. .. -·- . - -- -·· ... -- -· . -·- . --

_____ ____ _JL~q_~t&_ ___ ~g __ _Olt!!J'~'TY_$~_T~?_!~t:'. ____ __________ _ _ __________ _ ___ _ 
· . !I _· 8tr1Ph€. . . • . . -.. . · • 

.. -- ·-··-·---L-~--···- ~--- ·-····-·--·--··--·-···· --·- ···- ... ··········-----···-·-·-··-··--· .-. .. . . ... --· .. - •... -··· .. 

_. --·-· ····- :t l..ocJ(HEEb IIttS AIV' g-Ht:,IKE:~RIII!Cr _ . . . _ .·. 
DorrrRACT F()l( Res~cH IJN]) 
"'bEVE.l.IJP/IJEIVT tJ F Tf(J])~NT 7! mJSSJt.E. 
FoR {),$. NttyY 1=01?~1~ I 73JA.J.Ib/V Pot.AifK.S. 
!.ocl(ff·~~l:> SHovkb .· HAVE. 7H IE. 
Fo"t..l)wJNf:r 

$ )!> OOOJ OOOJ 000. 0 ;(oo · 
. . · X , 0 5 f S" PE~ /f~"'/11Jk 

Vi so/ oooJ ooo . . 
(so mt~AttJifl l>o~I.JI('s 70 m~;,~) 

13uT 
. J....ocl(f/CE.b Su8m1P A /3Jb I!Vt!H ONA}' · 

5 mJJ.AidN )o~.-"lt~S AWMi>el> To hJtiVd~/1)" 
BvsJNE.SS. THJ.; {/, S, NA-ry eiJNT~ACT ()Fr/C€R 

SHOUhb /?E~£C.TTHIS 1317> 115 ~~/N{:r I(CfT 

~ESAWSJY~-. Wrm fflosr. CcN-ri!AC7S THe 
Col'ii1{PG-tiNCT OFFICE.#f:· J...c-rs 7He:. PR1me 

_Ge:T: A W'A '/ W•TH 71-f£ 1..-ess.et< A*wll~l> TD /TbN()~,TI~ 
.. TH~e:RJ~e. P~!=AS£ Re.Ab S.uP~E.mE Oovlt..T />E:CJS!oN 

.. AND mAKE" IJE:.c.ofTJHJ£Nb£b C!JIIJNQ:ES. 
SJA/CEI?Ek Y ~111(5 
W~(l.$~~,· 



v 
PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 

al. 

448 US 448, 65 LEd 2d 902, 100 S Ct 2758 

[No. 78-1007] 

Argued November 27, 1980. Decided July 2, 1980. 

Decision: Minority business enterprise provision of Public Works Employ
ment Act, requiring "10% set-aside" of federal funds for minority busi
nesses on local public workS proJects, held not violative of equal protec
wn. - SUMMARY 

Associations of. construction contractors and subcontractors, along with a 
firm engaged in heating, ventilation, and air conditioning work, brought an 
action in the United States District COurt for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual and potential grantees of 
federally funded local public work projects; alleging that the "minority 
business enterprise" provi$ion (§ 103(f)(2)) of the Public Works Employment 

. Act of 1977 (91 Stat 116}-a provision implemented in regulations of the 
Secretary of Commerce and guidelines of the Commerce Department's 
Economic Development Administration-on_ its face, violated, among other 
things, the equal protection component of the Fifth Amendment's ·due 
process clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2POOd et seq.) 
proscribing ra~ial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or su-pplies from 
businesses owned and controlled by "minority group members," defined in 

Briefs of Counsel, p 1324, infra. 
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INTEGRATED SYSTEMS ANAlYSTS, INC. 

Mr. Charles w. Lloyd 

Secretary 

ODASD {P) DARS 

c/o OASD. {P&L) (M&RS) 

Room 3C84l ·rhe Pentagon 

Washingt?n, D.c.· 20301-3082 

Dear r-1r. Lloyd: 

July 23, 1987 

Serial: 87-M,-0174 

As a Senior ManaJer of a disadvantaged business, I am 

extremely concerned with Public Law 99-661 and Interim Rule 

implementation. 

I strongly support the enclosed recommended changes on 

the Coalition to Improve DOD Minority Contracting. 

Enclosure· 

JCE":stj 

Sinceraly, 

9~(.:/~a~-
James c. Froman 

Operations Center M~nager 

Copy to: Honorable Caspar W'eiriberge.r 

Honorable James Abdnor 

Honorable Gus Savage 

Merrifield Executive Center 
8220 Lee Highway 
Fai1fax, VA 22031 

703-641-9155 

- -~L 
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INTEGRAfED SYSTEMS ANAlYSTS, INC. 
21 July 1987 

. Mr. Charles W. Ll~yd · 
Secretary · : 
ODASD (P) OATS: 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20~01-3082 

. Dear Mr. Lloyd: 

As an executive of a dis~dvantaged business, I am. very concerned with the 
Interim Rule implementing Public Law· 99-661. : 

I strongly support :the attached recommended changes of: the Coalition to 
Improve· DoD Minority Contracting. 

Sincerely, 

C. A. Skinner, Jr~ 
Executive Vice President 
for Operations 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N. W. 
Washington, D~C. 20416 

Honorable G.us Savage 
U. S. House of Representatives 
Room 1121 Longworth Building 
·Washington, ·D.C. 20515 

Senator Alan Cranston 
· 7 44 G Street, Suite 106 
San Diego, CA. 92101 

Senator Pete Wilson 
401 B Street, Suite 2209 
San Diego, CA. 92101 

Congressman Jim Bates 
3450 College Avenue, Suite 231 
San Diego, CA. 92115 

Congressman Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA. 92020 

-Coalition to 'Impr-ove DoD. Minority Contracting 
·c/o Weldon H. Latham, Esquire 
Reed Smith Shaw & McClay 
8201. Greensboro :D.riv.e 
McLean, Virginia 22~02 

Marii1a Gateway 
740 Bay Blvd. 

Chula Vista, CA 92010 
619-422-7100 
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INTEGRATED SYSTEMS ANALYSTS, INC. 

Mr." Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

MARINA GATE.Yt!AY 

740 BAY BOULI$VARD 

CHULA VISTA, CA 92010 

819 422·7100 2_3 July 1987 

As an executive of a disadvantaged business, I am very concerned with the 
Interim Rule implementing ~ublic Law 99-661. 

I strongly support the attached recommended changes of the Coalition to 
Improve DoD l\iinority Contracting. 

Sincerely, 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E88o·. 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U..S. House of :;lepresentatives 
Room 1121 Longwqrth Building 
Washington, D.C. 20515 

Alan Cranston 
744 <):street, Suite 106 
San Diego, CA. 92101 



Mr. Charles W. Lloyd 
Page 2 
23 duly 1987 

cc: Pete Wilson 
401 B Street, Sui_te 2209 
San Diego, CA 9210_1 

Jim Bates 
3450 College Av~ntie, #231 
San Diego, CA 92115 

Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 
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POSITION PAPER 

CO~ENTS ON INTERIM RULE IMPLEMENTING PUaLIC LAW 99-661 

DATE~ July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely·response by the Department of Defense (DoD) 

in implementing.Sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority. community would realize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

historically Black colleges and universi~ies and other minority 

institutions. The legisl.ation recognizes that there is no 

economic parity between the minority and majo~ity populations, and 

attempts to close this gap by .providing an opportunity for.the 

minority community to participate more equitably in the economic 

distribution through defense procurement:. 
~ 

The Dep:artment of Defense implementation of the 

. leqislation~ while ti~~ly; ·dQes· appear t9 lac~ ~he neces~ary. 

·. aqgressiven~~~· ~~::~~P~~i~ ~(J ;~~~~~~~; e~~~ct·.~~t he S~ gOai ·. ·> .. 
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will b~ achieved. In fact, the implementation .relies heavily on 

the provisions o{ 15 U.S.C. 637 et seq, the ·Small Business Act, to 

the detriment of the realization of t~e goal. 

Seven (7) specific· areas whic~- would sig~~ficantly 

erihanc(;! the probabi 1 i ty of attaining the goal_, within the . 

framework of the legislation, are set,forth be~ow. An Executive 

Summary which provides a brief overview ·of these proposed actions, 

is attached. 

Substantive Programmatic Improvements (Tra~sition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a) Program because 

Certified S(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the 8(a) opportunities~ it is necessary that some 

hierarchal decision· process be utilized since the regulations as 

presently written possess the potential to severely restrict the 

opportunities for newly established or smaller 8(a) firms. 

The proposed regulations establish the first pri·ority of 

·the total SD~_set-asid~ in t~e set-aside program order of 

precedence (S~ction 219.504)~ At the same time~ Section 

·219.502-72(b)(2) reqitires the cont~ract.i~g officer to make an SDB 

set-aside.determinatiori when multiple·responsible S(a) firms. 
. . .· .. . ... · 
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program. Under these proposed ·r~gUlations, small a·(a) ·ri~~s·not· .. 
/ 

.yet firmly established would be .forced to compete·before they are 

ready. ·Additionally, acquisitions properly identified for the 

·a( a) program by. the activity SADBU would then req\li're a full 

technical and cost .competition, -rather than· a technical 

competition among the competing S(a) firms followed by SBA 

financial and management assistance to the successful S(a) winner 

of the technicai competition. 

To remedy this situati.Dn,. the regulations should state 

that 8(a) firms would receive first consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible 8(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rui~ does not adequately address the 

degree of subcontracting which a Small Disadvantaged Business · 

(SOB) will be permitted to pursue.under SOB set-aside procurement. 

This creates the potential £:or a. signi~.icant portion of the 

revenues earmarked for the minQrity community t9· end up in 

business of the majority community. This has been demonstrated 

und~r the ex'isting sm~ll 'bl:!siness• set:~·~si'd~ program· where. large 

-3-



~~~~,:). /,~[,~~:,' 
-.;\ 

•f • .' 

busines~ frequentlyplays a.major role in determining the ou~come 

of· small business :procurements, a_nd takes a s1gnificant portion of 

the dollars intended for the small business c~mmuni~y. Many small 

business-es in the dei~nse industry realize that unless they-- have a 

l·arge -business subcontractor wh~n bidding a· ·sz:nall·_ business set

aside, that their ,bid is fo~ nought. This has been~the central 

issue in many of the protests which are heard by the regional 

offices· of ·the Small Business Administration (SBA) _and the Office 

of Hearings and .Appeals.. This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SDB set-aside, 

unless the subcontract is to. a qualified Minority Business 

En~erprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars·would go to the segment 

of the marketplace for whom it was intended~ yet would permit a 

SDB the opportunity to seek additional needed capabi_lity to ensure 

~uccessful performance of a procurement effort. It would further 

promote the strengthening of minority businesses through 

cooperative efforts of the firms in the minority community. 

3. - The DoD implementation defines S~Bs. by referencing ·. 

Section ~(d) of 15, U.S.~. This section invoke_s the size standards 
.. 

_as estabfished _for each industry by the SBA. The:dollar volume of 

revenue represented Qy~the DoD 5% goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace.- With.SBA size standards as a limiting 

-4-
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factor 1 it may be difficult for the DoD to find sufficient number:s 

·of-qualified minority ~usiness enterprises to meet "this dollar 

volume~ especially since the size of .many of the MBF;_s in.: the 

defense industry ha~ b~en unrealistically inflated _-by revenues 

fr·om subcontracts from the SBA· via the section. a·fa)- Program. 

These MBEs have histQri'cally faced con_siderable difficulty af.ter 

leavin·g_ the S(a) busine.ss development program beca~~e of .limited 

access to traditional financial institutions and bias within the 

marketplace. As a resu·lt, many of these-~ms have not survived 

as minority businesses after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program~ 

it is recommended that revenues of the MBEs which were obtained 

via the S(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not ·constitute a novel approach to addressing this 

issue. In fact, it has been proposed_in a bill before the 

U.S .. House of Representatives, H~_R. 1807, addressing the ·.a(a) 

Program participation. ·Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 and 13 c·FR 

124.112(a)(2) .. Alternatively, as the intent of this. legislation 

is neither to .redistribute procurement dollars among small 

·businesses nor to lowe~'the amount of procurement d~llars among 

-small_ businesses, the- size standards for "disadvant:aged business" 
~ 

under this legislati-on could be redefined such that. if there are 

two or more disadvantaged businesses capable of performing the 

work, it could be set-aside. This would establish the preference 

-5-



• 

that the procurements set-aside should come from the:unrestricted, 

r~ther than the small business marketplace. (See the attached 

legal authority for the action proposed.) 

Crucial---Procedural Improvements 

4. The DoD Interim Rule effectively efiminates, ·from 

the SDB set-aside determination process, the most knowledgeable 

and efficient r~source that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adjudicating rejections 

of set-aside recommendations between contracting officers and 

SAOBU's, have been made inapplicable to the SDB set-aside program 

by DrAR 19.506. This undercutting of SADBU authority is further 

demonstrated in the DoD policy statement, where it is recommended 

that the contracting officer utilize acquisition history, 

so+icitation mailing l·lsts, the Commerce Business Daily, or DoD 

technical teams (a new_ and undefined term) to find· twQ capable SOB -

sources. The e-xclusion of. the SADBU representative from this 

process is highly suspect, especially since the SADBU . 
representative would be the most likely person to have, in one 

-6-
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locat~on, more information on SOB companies and capabilities than 

any of the sources listed_i~ the policy. It is spec-ifically 

recommended that the SADBU be }identified a~ an integ:ral party in 

_the SDB set-aside proces_s·.and ::that, as a minimum, the appeal 

rights in DFARS 19.505-·be m~de: applicable to the sea:· set-aside 

program. The DoD should,_ in order to show vigorous support for 

this Congressionally mandated program, consider providing more 

stringent and higher· visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest} a contract award under a SDB 

set-aside. Protests have frequently been used within the SOB set

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

.parties under the SDB set-aside be restricted to qualified SDB 

offerors, and that some c~nsideration be given to imposing 

penalties for protests which are ultimately determined to have 

been frivolous in nature. 

6. The DoD Interim Rule ~ontains no provisions for 

encouraging the award of :soB contracts tinder P.L. 99-661. (See 

Interim Rule, 52, Fed. R~g. 16263. (to be codif·ied at -.48 .CFR 

-7-
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§§ 204,.., 205, 206,, 219 and·25~)]. Therefore·, we recommend that 

some measure of ·the contracting·.o~ficer's performance include a~ 

evaluation of satisfactory progress towards the 5% goal. 

7. SmC:l_ll disadvantaged: businesses should not be 

excluded from par:ticip.ation in the program simply because they_ 

cannot perform the entire scope .of the requirements. Contracting 

officers should be encouraged to consider partial SOBs set-asides 

where there are SDBs-capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of OFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken_ as a package, these recommended changes are 

intended to substantially heighten the probability of realizing 

the DoD Minority Goal and to take a first step toward promoting a 

higher level of minority business participation in government 

contracting as a whole. 

.. 
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INTEGRATI;D MICROCOMPUTER SYSTEMS, INC. 
2 RESEARCH PLACE • ROCKVILLE, MARYLAND 20850 • (301) 948-4790 • (301) 869-2950 (TOO) 

Mr. Charles w. Lloyd 
Executive Secretary, ODASD(P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841, the Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

Integrated Microcomputer Systems, Inc., (IMS), ls a small disadvantaged business (SDB) 
which has been participating In Governtnent contracting through the Section 8(a) Pro
gram, small business set-asides, and full and open competition. We would llke to offer 
recommendations and comtnents regarding the Interim Rules authorizing an SDB set
aside program to assist the Department of Defense (DoD) ln achlevlng the 5% goal for 
contracts awarded to the minority community ln fiscal years 87, 88, and 89 establlshed 
by Publlc Law 99-661. 

We would llke to comn1end DoD for Its timely actlon ln promulgating procedures to pro
vide addltlonal opportunities for SDBs to participate in Government contracts. We 
belleve that the concept Is completely sound and Is the methodology which wlll best 
assist D.oD In achieving the desired goals. However, there are still certain major 
deficiencies which do not appea_r to have been addressed In the Councu·s Interim Rules. 
These. deficiencies could mllltate against goal ·achievement if not addressed. Addition
ally~ there appear to be several mlnor procedutal areas which could, lf changed, facili
tate the contractual process for both parties. It Is recognized that not; all the major 
deftciences noted are under the purview of the DAR Councll (or even DoD), but DoD 
appears to be the most logical sponsor of the required changes, regulatory and/or statu
tory. 

MaJor pollcy questions and deficiencies which are considered critical to the long tern1 
achiev~n1ent of_ the goal are provided In the attached comments 1, ~' and 3. Comments 
4 thro~gh 7 are recommended procedural changes. Which are furnished for your COn-' 
sideration. We believe that these changes could make the process _easter for everyone. 

1 



IMS appreciates the opportunity to comment on the proposed procedures. We hope 
that these comments will be he·lpful to the Department of Defense In offering increased 
opportunities to small disadvantaged businesses-to participate In providing DoD require-

" : 
ments for suppltes and services. . · 

Sincerely, 

.''/..) 
hn T.C. Yt 

President '· · 

cc: Honorable Caspar W. Weinberger . 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Ms. Norma Leftwich 
Director 
Office of Small and Disadvantaged Business Utlllzatlon 
Under Secretary of Defense for Acqulsltlon 
The Pentagon, 2A340 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Ad1ninistration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Dale Bumpei·s, Chairman 
Committee on Small Business· 
United States Senate · 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 205~0 

Honorable Lowell P. Welcker, Jr. 
Comn1lttee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 

· vVashington, D.C. 20510 

2 
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Honorable Robert Dole 
United States Senate 
/SH 141, Hart Senate OIDce Bldg. 
Washington, D.C. 2P51Q-1601 

Honorable John Warner 
.United States S~nate --~ _ 
SR.421, Russell Sen~te O_mc~ Bldg. 
Washington, D.C. 2051Q-46b1 

Honorable Sam Nunn 
Committee on Small Business 
United States Senate· 
428-A, Russell Senate.: Office· Bldg. 
Washington, D.C. 20510 

Honorable Paul S. Sarbanes 
United States Senate 
SD 332, Dirksen Senate Office Bldg. 
WashingtonD.C. 2051Q-2002 

1-Ionorable Barbara A. Mlkulskl 
Committee on Small Business 

-United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Rudy Boschurtz 
Committee on Small Business 
United States Senate 
428-A, Russell Senat~ Office Bldg. 
vVashlngton, P.C. 20510 

Honorable Warren Rudman 
Con1mittee on StnaU Business 
United States Senate; 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Alfonse M. D'Atnato 
Cotnmlttee on Small Business 
United States Senaie 
428-A, Russell Senate Office Bldg. 
Washington, D.C; 20510 
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Honorable Robert W. Kasten 
Com·mlttee on:small Business 

; 

,.United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Larry ~res~ler 
Com:mlttee on Small l3uslness 
United States Senate 
428-A, Russell Senate Office Bldg. __ 
Washington, D.C. 20510 

Honorable Malcom Wallop 
Committee on Small Business 
Unlted States Senate. 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Christopher S. Bond 
Committee on Stnall Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable James R. Sasser 
Comn1lttee on Small Business· 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510. 

Honorable Max Baucus 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

:Honorable Carl Sevin 
Committee on Small Business 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
\Vashlngton, D.C. 20510 

Honorable Alan J. Dlxon 
Comn1lttee on S1nall Business . 
United States Seriate 
428-A, Russel) Senate Office Bldg. 
\Vashington, D.C. 20510 
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Honorable David L. Boren 
Committee on Small Business 
United States Sell.ate 
'428-A, Russell Senate OIDce Bldg~ 
Washington, D.C. 20510 

Honorable Tom Harkin 
Committee on Small Business - · 
United States Senate -· . 

428-A~ Russell Senate Office Bldg~ 
Washington, D.c·. 20510 

Honorable John F. Kerry 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Constance Morella 
U.S. House of Representatives 
1024 Longworth House Office Bldg. 
Washington, D.C. 20515-2008 

Honorable Roy P. Dyson 
U.S. House of Representatives 
224 Cannon House Office Bldg. 
Washington, D.C. 20515-2001 

Honorable Helen Delich Bentley 
U.S. House of Representatives 
1610 Longworth House Office Bldg. 
Washington, D.C. 20515-2002 

I-Ionorable Benjamin L .. Cardin · 
u.s. House of Representatives 
507 Cannon House Office Bldg. 
Washington, D.C. 2051~-2003 

Honorable Tom i\1cMillen 
U.S. House of Representatives 
1508 Longworth House OIDc~ Bldg. 
Washington, D.C .. ;20515-2004 
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Honorable Steny H. Hoyer 
U.S. House of Representatives 
1513 Longworth House OIDce Bldg. 
Washington, D.C. 20515-2005 

Honorable Beverly B. Byron 
U.S. House of Representatives 
2430 Rayburn House omce Bldg. 
Washington, D.C. 20515-2006 

Honorable _·Nicholas Mavroules, Chairman 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
Washington, D.C. 20515 

Honorable Kweisl Mfume 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Charles Hayes 
Subcommittee on Procuren1ent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Conyers 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dennis Ecl(art 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg.· 
Washington, D.C. 20515 

Honorable Gus ..Savage 
Subcomn1lttee on Rrocure1nent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
\Vashlngton, D.C.~ 20515 
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~;:wivi~·~~-i~f;:w4w~·-· · · 
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·Honorable Esteban Torres 
Subcommittee on Procurement 
U.S. House of Representatives 
"2361 Rayburn Ho~e Office Bl~g. 
Washington, D.C. : 29515 : 

!1pnorable H. Martll! Lancaster 
S1.1bcommlttee on ~rocurem.ent 
U.S. House of Represeni~tives 
2361 Rayburn Ho~e Office Bldg-. 
Washington, ·D.C. 20515 

Honorable Slllro Conte 
Subcommittee on Procurement 
u.s. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Rhodes 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dean Gallo 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Frederick Upton 
Subcom1nittee on Procurement 
J].S. House of Representa~Ives 

. 2361 Rayburn 1-Iouse Office Bldg. 
Washington, D.C.: 20515 ·. 

Honorable Elton Gallegly · 
Subcommittee on Procure1nent 
U.S. House of Representatives 
2361 Rayburn Ho\.lse Ofllce Bldg. 
\~Vashlngton, D.C. 20515 
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MAJOR POLICY ISSUES 

1. -Orientation towards Services-Type ·contracts. :Th~ entire proposed program 
·· -established by ::t)?.e Interim Rules ls structured to ~fit I~ to ?he context of the current small 

buslneSS--set:..aslde program and the general tenor~<?,f exlstlng _contracting r~gulatlons. .· 
Both of these are completely qrlented toward -supply <;onyracttng and the manufacturlp.g 
lndustrles. However, the recent Senate Committee on S~all Business· report on Its sur
vey of graduates of the 8(a) program developed statistics· showing that only 3-4% of the 
responding minority business enterprises were engaged ln manufacturing; the large 
majorlty were either In construction or some type ;or services .. It would only appear logi
cal tliat the necessary-dollar Increases to meet.DoD's goal wlll have to be·obtalned In 
the Industry concentrations where the potential awardees are. The orientation of the 
detalled Implementing Instructions for the program are currently not In that direction. 
Although the Intent and the broad concept are both excellent and we concur completely, 
It Is suggested that a complete review of the detalled Implementation procedures to con
vert them more to a services/ construction orientation would ·probably produce much 
higher end results for DoD, I.e., award dollars to SDBs. 

2. Small Business Slze Standards. We recognize that the DAR connell does not 
establish small business standards ·but must conform Its policies to the size standards 
promulgated by SBA. However, achieving the directed goal Initially may well militate 
against Its achievement downstream because of the much greater volume of dollars 
which would be flowing Into the SDB community. Strict adherence to current size stan
dards could cause many SDBs to rapidly attain large business status, rendering them no 
longer eligible for awards either through the 8(a) program or the SDB set-aside pro
cedure being establlshed by the Interim Rules and/or DAR Case 87-33. Thls could 
dramatically reduce the nun1ber of highly quallfle~, responsible minority business enter
prises avallable to DoD,. restricting competition and potentially severely downgrading 
the quality_ of sup piles and services received by DoD since they would be then deallng 
mostly with newer, less experienced sources. A most logical solution to this potential 
problem seems to be for DoD to actively support the proposal In H.R. 1807 to exempt 
revenues obtained through 8(~) Program awards from the three year revenue computa-

. tlon used f9r slz·e determination where the standard ls expressed In dollar volume. The 
DAR Councll would appear ~Q be the logical ori~Inator of a recommendation within DoD 
for active Executive Departm~nt support of this: proposal. 

. ··An ·alternate approach, either as an Interim measure or If H~R. 1807 should fall passage, 
i . . . 

would. be a DoD request to th~ SBA to tal(e such an action within. Its already existing 
statutory authority. A :flpal alternative, eontlngerit upon the absolute lnten~ of the 
Congress In passing Section H~07 of P .L. QQ-661, would be for DoD to sponsor a legisla
tive proposal to redefine the ~P~l to be awards to ~ntltles simply specified as 'minority 
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business enterprises', dropping the term 'sm:all'. · It Is not Inconceivable that the con
tracting community has become so Ingrained In the use of the term .'small disadvantaged 
business', particularly since all contracting regulations and .programs are designed 
around that particular term, that It has become equated to 'minority business enter
prise'. Minority business enterprises qr disadvantaged businesses are not, of necessity, -
also small. The real Intent m~y well nave be~n to direct awards to minority owned 
businesses but the wrong, albel~ famu~·ar, terminology was Inadvertently used. __ 

However, regardless of t_he approach, we belleve this to be a real problem which must be 
addressed and solved lf.any program Is to be successful. We also belleve that DoD, 
through .OUSD(A), ODASD(P) and the DAR counctl, must take the lead In obtaining a 

·solution. 

3. Non-Degradatlon of S(a) Program. The direction to the contracting· officer at 
proposed paragraph 210.502-72(b )(2) appears to be ln direct confilct 'vlth the pollcy 
expressed at paragraph 21Q.801. Making a determination that an acquisition will be 
set-aside wlll, of necessity, remove that acqulsltlon from the 8(a) program. Contracts 
awarded to the SBA through the 8(a) program certainly count toward the dollar goal for 
DoD; diverting the acquisition from the 8(a) program both deprives the SBA Minority 
Business Development staff of the opportunity to determine the best match between the 
business development plans of Its 8(~) firms and the acquisition, and could deny the 
acquisition to any 8(a) firm since many SDBs are not 8(a) program participants. The 
21Q.502-72(b )(2) procedures appear to be an attempt to maximize award dollars which 
can both be attributed toward the 5% goal and reported by DoD as competitive awards. 
vVe strongly belleve the pollcy statement at 21Q.801 to be the only correct and equitable 
position and recommend the deletion of the procedure at 21Q.502-72(b )(2) In Its entirety. 
Further, since the Incorrect use of the term 'set-aslde' to also refer to 8(a) Program 
acquisitions has become endemic wlthln the contracting community, language should be 
added to Subpart 1Q.8 paragraph 210.801 to provide that the newly authorized SDB 
set-aside procedure shall ln no. 'vav divert acquisitions from the traditional 8{a) Pro
gram. Otherwise, the 8(a) Program should be Inserted as {b )(1) In Paragraph 21Q.504 
with each other category being dropped one notch to ensure that the 8(a) Program Is 
designated as first priority. 

·RECOMMENDED PROCEDURAL CHANGES 

4. Slze Standards 1n Svn6psls. It lsrecomn1ended that the lns~ructlons regarding. 
p-reparation of synopses at ?05 .. ·207 be expanded to ·also direct the contracting activity 
·submitting the synopsis to qetern11ne and clearly lncllcat~ the appllcable slze standard, 
preferably by ldentlficatlon or :the appllcable SICc.· Thls precludes potential offerors 
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from either requesting the soll.cltatlon only to determine that they are not eligible or 
having to call the designated polnt of. contact to attempt to determ:lne the si-ze standard. 
Particularly In the services area, a given functional description could be judged to be ln 
any of multiple SICCs, with differing ~lze sta~qards. C_ur~ent F AR/DF ARS directions 
for synopsis preparation do not expllcltly require Inclusion of the size standard. ·· 

5. Subcontracting from Non Minority. Business Sources. It Is _recommended that 
direction be provided to the Contracting Officer to t·he effect that each solicitation must· 
clearly specify the degree of subcontracting which wlll be permitted with other than 
small disadvantaged businesses. It Is believed that the Contracting Officer, wlth the 
advice and assistance of the SBA andfor supporting SADBU.representatlve, ls In the 
best position to make thls determination. Determinations should be based upon an 
analysts of the Individual requirement being set-aside and knowledge of the marketplace. 
Although 'fronting' should definitely be prevented Insofar as possible, the nature of the 
subcontracting effort logically required and the avallablllty from minority business 
sources varies with each acquisition. The· requirement for a relatively large percentage 
·of subcontracting, particularly where the subcontracting would be for equipment to be 
·provided as a portion of a services type contract, and the SDB can otherwise perform 
the requirement and will provide a significant effort, should not be a barrier to selecting 
an acquisition for a SDB set-aside. 

6. Small Disadvantaged Business Protests. The detalled Instructions regarding 
protesting a small disadvantaged business representation appear redundant and unneces
sary since they almost dupllcate FAR 1 Q.302. It Is recommended that the last two sen
tences of the proposed paragraph 21Q.301 and the entire proposed paragraph 21Q.302 be 
deleted. The follo,vlng substitution Is recomtnended: 

21 Q.302 Protesting a small business r~presentatlon 

Challenges of questions cqncernlng the slze or the disadvantaged business status of 
any SDB shall be processed In ac;cordance wlth the procedures ot FAR 1Q.302. 

7. Partial Small Disadvantaged Bust ness Set-Asldes. There app~a1-s to be no 
particular justification for the ·:policy contained In 21Q.502-3 excluding partial set-asides. 
Minority business enterprises should not be considered any less llkely to perform satis
factorily under the procedUres. for partial set-asides than any other small business. It ls 
recommended t~at the currently proposed policy s.tatetnent be rescinded and replaced 
by a policy that, If appr9prlat~, allows pat'tlal set-asides to be used for the SDB set-aside 

· program as -well. 
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NATIONAL SECURITY INDUSTRIAL ASSOCIATION 
National Headquarters 

1015 15th Street, N.W. 
Suite 901 

Washington, D.C. 20005 
Telephone: (202) 393-3620 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS · 
c/o OUSD (A) Mailroom 
Room 3D139 
The. Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

G. A. Dove 
Chairman, 
Board of Trustees 

D. G. Corderman 
Vice Chairman, 
Board of Trustees 

Chairman. 
Executive Committee 

H. D. Kushner 
Vice Chairman, 
Executive Committee 

W. H. Robinson, Jr. 
President 

AUb U ~ 1.1CSi 

The National Security Industrial Association (NSIA) is pleased to 
comment on the notice of intent to develop a proposed rule to help 
achieve a goal of awarding 5 percent of contract dollars to small 
disadvantaged businesses. (DAR CASE 87-33). This interim rule would 
amend the Defense Federal Acquisition Regulatory Supplement (DFARS) 
to implement Section 1207 of the National Defense Authorization Act 
for the Fiscal Year 1987 (PL 99-661) entitled "Contract Goal for 
Minorities". 

There is a concern especially among "small businesses" that under the 
proposed rule, the new percentage goals will infringe on the business 
opportunities of "small business" section not identified as "small 
disadvantaged businesses" (SDB). The same concern has been expressed 
by women-owned businesses, both of which are now competing against 
large businesse~. 

Many large businesses (some of who :are NSIA member companies) that 
are active in Defense Contracts through earnest: outreach programs 
are now spending 1.9% of their subcontracting dollars with small 
disadvantaged businesses. They would be hard ta$ked to increase 
·their purchases approximately 150% with Small.Disadvantaged Businesses 
( SDB) ·• : · : . · · ·. : . . · . . 

. . . 

This is extr~mely difficult in high-technology/manufacturing 
industries whe~e the capacity for.SD~ to produce.has n9t yet been 
demonstrated. · 

. . . 

Some NSIA smaller company members ~re further concerned that 
using less than full and open competitive procedures and making 
awards for prices that may exceed fair market costsby up to 10 
percent would definitely impact the strides they have made in being 
truly competitive with big business. 



Mr. Charles W. Lloyd 
Page two 

A fur.ther concern of both large and small" companies is that the 
emphasis on percentage ~nd the potential of~receiving 10 percent above 
fair market value·withoi.tt meeting competitive requirements could 
encourage a surge of business individuals to place a small disadvantaged 
person at the head of their firm representing 51% ownership, thereby 
creating "false fronts": to more easily reap the benefits of Defense 
business. 

Also of concern is the reporting by code for each "Ethnic Group· " 
such as Asian-Indian Americans, Asian-Pacific Americans,-Black Americans, 
Hispanie Americans, Native Americans, and Other minority groups. 
The potential for comparisons among ethnic groups, and potentially 
later requests, to "evep-out" individual ethnic groups because of one 
or more ethnic groups not getting their share appears to be administra
tively perilous. In addition, if this requirement were passed on to 
large business the administrative costs for systems and reporting 
would be sizeable. This would appear to impact also on the information 
collection requirements·found in the "Paperwork Reduction Act". 

Finally, the National Security Industrial Association encourages the 
proposed "enhanced use" of technical assistance programs by DoD to 
SDB since this would help increase the vendor base, increase potential 
for SDB, and eventually help efforts to provide the available 
products at the lowest life cycle cost to the Federal Government. 

We would be pleased to meet with you to further discuss this issue. 
Point of contact is Colonel E.H. Schiff of···my staff. 

Jr. 

WHR: ff 

!., 



INTEGRATED SYSTEMS ANALYSTS, INC. 

C. Michael Gooden 
I )u:s i rlr' 111 

Mr. Charles w. Lloyd 

July 27, 1987 
Serial: 87-C-648 

Executive Secretary, ODASD (P) DARS 
·Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&Rs) ,· Room 3C841 
The Pentagc:>n 

-washington, D.C. 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

By letter dated June 9, 1987, Serial: 87-C-506, Integrated 
Systems Analysts, Inc. (ISA), provided recommendations that ad
dressed four specific areas wherein the DoD implementation of 
Section 12.07 of P.L. 99-661 could be significantly enhanced 
within the framework of the existing legislation. 

Since submission of the June 9th letter, ISA has been a 
participan~t in a number of .. discussion groups established within 
the minority business community for the purpose of developing a 
united anif cohesive position on the proposed regulations. As a 
result of these discussions, ISA wishes to provide comments on 
three (3) additional areas which are complementary to our earlier 
submissioo. 

Additional comments are set forth below: 

1. The proposed implementation of P.L. 99-661 could hinder 
·the objectives of the Section 8(a) program because certi
fied~ 8 (a) business ·could be forced to compete for set
asio'es before they have gained the financial capability to 

·be able to reasonably compete against more established 
finns.. See 52 Fed. Reg. 16266 (to be modified at 48 CFR 
219·.,502'"'772.). In order to preserve the 8 (a) opportunities·,· 
it is· necessary that some_hierarchal decision process be 
utilized since the regulations as presently_written possess 
the,potential to severely.restri~t the opportunities for 
newly established or smaller 8(a) firms. · 

Corporate Offices 
1215 Jeflerson Davis Hwy. 

Crystal Gateway Ill, Suite 1304 
Arlington, VA 22202 

703-685-1800 
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The proposed regulations establish the first priorify 
of the total SDB set-aside in the set-aside program order 
of precedence (Section 219.504). At the same time, Section 
219.502-72(b)(2) requires the contracting·officer to make 

. an SDB set-aside determination w~en multiple responsible 
· 8(a) firms express an interest in having an acquisition . 
placed in· the 8(a) program. Under these proposed regula
tions, small 8(a) firms not yet firmly established_ would 
be forced to compete before they are ready. Additionally, 
acquisitions properly identified for the 8(a) program by 
the activity SADBU would then require a full technical and 
cost competition, rather than a technical competition amorrg 
the competing 8(a) firms followed by SBA financial and 
management assistance to the successful 8(a) winner of the 
technical competition. 

To remedy this situation, the regulations should state 
that 8(a) firms would receive first consideration for 
direct 8(a) contracts, or a technical competition would be 
conducted when two (2) or more responsible 8(a) firms 
express an interest in an acquisition, for all appropriate 
procurements below a certain threshold value. This would 
be similar to the threshold presently ~stablished for the 
small business set-aside program in DFARS 19.501. Specific 
and different thresholds (e.g. all appropriate acquisitions 
less than $2M) could be established by industry groups, 
i.e., manufacturing, construction, professional services, 
nonprofessional services. 

2. The DoD Interim Rule contains no prov1s1ons for 
encouraging the award of SDB contracts under P.L. 99-661. 
[Se~ Interim Rule, 52, Fed. Reg. 16263 (to be codified at 
48· ·cFR 204, 205, 206, 219 and 252)]. Therefore, we 
recommend that some me:asure of the contracting officer's · 
performance include an evaluation of satisfactory progress 
towards the 5%: goal. 

: .3. :. Small disadvantaged businesses should not be excluded 
.. from participation iri the_program simply because. the~ 
ca~not perform the erit1re scope of the.requiremertts. 

: ~optracting officers .should be ehcouraged·to consider 
pa~tial SDBs set-asides where there.are SDBs capable of 
performing discrete portions of·omnibus or other large 
contracts. This would avoid the obvious result that no 
SDBs will be sufficiently large or qualif!ied to perform 
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some of the more complex Defense contracts. It is well 
within the spirit of DFAR 19.502-3, the purpose of.which 
is to protect SDBs from usurp~tion of their contracts by 
large businesses. This position is consistent with the 
intent, since allowing SDBs to perform portions of 
contracts encourag~s, rather than discourages, greater 
·soB participation. 

As with my earlier letter, I sincerely appreciate the 
opportunity to offer these comments. The importance of Section 
1207 of P.L. 99-661 and these regulations to the minority 
business community cannot be underestimated. I look forward to 
final regulations which will provide the means for DoD and the 
minority business community to work together toward achievement 
of the legislative goals. 

Sincerely, 

INTEGRATED SYSTE.MS ANALYSTS, INC. 

/
,; . .!/I // 

' 17 ~ti-Y;./ //::~{_________ 
LG. ~ichael Gooden ·· 

President 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Council 
ODASD(P) OARS 
c/o OUSD(A) Mail Room, Room 3D139 

AUG 0 ~ 1987 

The Pentagon, Washington, DC 20301-3062 

Dear Mr. Lloyd: 

The following comments are submitted ·in compliance with DAR Case 87-33 
and the procedures specified in the Federal Register, Wednesday July 1, 1987. 

The Department is happy to note the Department of Defense (DOD) attempt to 
set a "goal of awarding 5 percent of contract dollars to small disadvantaged 
businesses." Achieving' this goal will affect the Indian communities in a 
positive way. As you may be aware, there are presently four Indian 
communities enjoying the benefits of DOD contracting and we would like 
to see that number expanded. There are at least 245 additional Indian 
communities that suffer from acute unemployment. We have searched for 
ways to get these communities more involved with Defense contracting and 
we see your setting of five percent as a positive step in that direction. 
In order for the five percent goal to become a reality, we believe that 
an incentive system designed to allow the prime and sub-contractors a 
five to ten percent additional cost support fee should be made part of 
the system. Without such an incentive, it- is difficult, if not impossible, 
to attract to the rural isolated areas, those businesses that are the core 
of the Indian communities' need. 

In addition to an incentive system being included, we strongly suggest that 
a reporting system that breaks out the Indian businesses (both 8(a) and 
non-8(a)) that receive Defense related contracts be developed and that 
the report be shared with the Bureau of Indian Affairs. This information 
would assist us to better coordinate our own economic development programs. 

It has come to our attention that a very practical way of increasing the 
number of contracts to small businesses might be achieved by increasing 
the number of Break Out Specialists (Procurement Outreach Representatives 
(PCR's) in SBA's Procurement program). These specialists "break-out" 
procurements for small businesses within major requirements. It is our 
understanding that there are only-ten of th~se specialists n~tionwide; 
to double or triple their st~ff could assist in meeting the· five percent 
goal. · · · 

Sir:tcerely, 

~~-~ 
Acru'Jcfssistant Secretary - Indian Affairs 
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NORTHWEST FLORIDA·' CHAPTER 

THE ASSOCIATED GENERAL CONTRACTORS· OF AMERICA. INC. 

Mr. Charles w. Lloyd 
Executive Secretary 

201 ·s. "~" STREET, TELEPHONE 43~0!5!51 

PENSACO~A, FLORIDA 32501 

June 19, 1987 

Defense. Acquisition Regulatory Council 
ADASD(P)DARS 
c/o OASD(P&L)M&RS) 
Room 3C841 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

RE: DAR Case 87-33 

The Northwest _Florida Chapter of Associated General Contractors regards 
the interim regulations implementing Section 1207 of Public Law 99-661, 
the National Defense Authorization Act. for Fiscal Year 1987, as a gilt
edged invitation to further abuse of construction procurement process· 
and opposes the interim regulations for that, and the following reasons:. 

1. -The "Rule· of Two" set-aside- for small disadvantaged businesses . (SOB) 
:is not necessary, nor .a~thorized by Congress, to achieve the goal of 
:awarding 5 percent of fnili tary_ construction contract dollars·. to small 
·disadvantaged business~s. 

2. The -use in military cons"t:ruction procu.renients of the legislative authority 
to award contracts to SOB firms· at prices that do not exceed fair market 
cost by more than 10 p·ercent is. not necessary, nor authorized by. Congress,· 
to achieve the goal awarding 5 percent of military construction contract· 
dollars to small disadvantaged businesses. 

3. The use of a "Rule of TWo" mechanism as the criteria for-establishing 
SOB set-asides will force contracting officers to set aside an inordinate. 
number of military construction projects, far in excess of the 5 percent 
objective. A similar "Rule of Two" .mechanism used in small businesses 

.set-asides resulted i~ 80% of Defense construction contract actions being 
set aside in· F~ 1984. ; 

AMERICA PROGRESSES THROUGH CONSTRUCTION ~ 4,-~ 
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·:·: ... ·::-~}Implementation-of SOB Set-Aside Is Not Necessary_ Nor Authorized for Military 
Construction 

-· :. · · .. ·section l207 .. {e) (3) _of the_ National. Defense Authorization· Act- for Fiscal 
Year 1987 prov;ides the Secretary ·of -.Defense with authority ·to enter into_ 
contractS. using les$ than, .... full and ·op¢n'l competitive· p:rpcedures. and. to. award· 
such contracts to_SDB firms ·at·a price in excess· of fair market prices by_ 
no more·:. than-... 1_0. percent'· o;nly.·;:_''when. riec·essar:y). to, :facilitate: . .achievement of 
the 5 percent goal." :·-The legislatiye; intent is clear that only .. when existing 
resou1:ces. are. inadequate- to achieve ·:the 5 percent·· objective. should the· 
Secretary of Defense consider- using less than full and open competitive 
procedures such as set-asides. 

While such restrictive procurement -procedures may. be necessary to achieve 
the 5 percent-objective in certain classifications-of Department of Defense 
procurements,. such procedures are clearly not necessary in military 
construction.- In fiscal year 1985 disadvantaged businesses ·were .awarded 9 
percent of Department of I)efense construction contracts ($_709 million 
of $7.9 billion). Clearly the 5 percent objective has already been achieved 
and exceeded through the full. and open competitive procurement process 
for military construction contracts. 

Applying the "Rule for. Two" SOB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
authorized .by the legislation since such set-asides are not ·"necessary to 

. facilitate-achievement of the 5 percent goal." 
·\ 

Contract Award to SOB at Prices That Do Not Exceed 10 Percent of Fair Market 
Cost Is Not Necessary: Nor Authorized for·. Military Construction 

Application of the legislative authority·to·award.contracts.to SDB firms 
at a price not exceeding fair market cost by .mor.e thari 10 percent to military• 
construction procurements· is also not- authorized by the' ·legislation since ' 
the same condition .is .placed on thatprovision utilizing less than full and . 
ope:r: competition·; that. is, the 10 percent price ·differential is to be ~tilized 
only "when necessary to facilitate achievement of the 5 percent·goal." 

The routine and arbitr~ry use of the 10 percent .price-differential provi~ion 
in military-construction procurements will-only serve to increase the cost of
construction to the taxpaying public and yet bear no relationship to achieving 
the 5 percent objective. 

'The ten percent allowance is nothing more than an add-on cost, to-
the qetriment of taxpaying, particularly since the definition of fair market 
cost :co-ntained in the interim regulations is· based on reasonable costs ·under 
normal competitive conditions and not- on the lowest possible costs. This 
definition ignores the market realities of how prices are derived. Fair 
market prices are exclusively the· proqucts of competition. Competition 
forces business firms to seek the lowest possible cost metpods of producing 
or providing service~ The fair market prices m~st be one a~rived at through 
comp~tition, -not developed-by in-house cost estimates and catalogue prices. 

· The ·price estimating methods proposed in the interim regulations are. not 
subject to pressure from, and condition in, the marketplace and must not be 
used to develop a fair market price: · 
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The pressures to exceed the five percent goal ~e l~ely to influence 
·government-estimators to inflate their-estimates in_orde~ t9-provide.SDBs 
with the.opportunity to· develop _a non~competit~ve_price within the .protective 
.ten percent statutory illlowance.- Not o~ly will the pressure to inflate·_ .... · 
the ·"fair market price" increase the taxpayer.':s costs, but the subsequent 
contract award. price submitted by the SOB .in the absence of full and open 
competition will _further increase the taxpayer's cost:s. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting aside 
contracts forSDBs will force contracting officers to set aside contracts 
in numbers which bear no relationship to the 5 percent objective. 
Experience with the existing small business Rule of Two, as contained in 
the FAR and the Defense Supplement to the Federal Acquisition Regulation 
(DFAR), bears evidence to the indiscriminate results of a "Rule of Twon 
procedure. 

In testimony on the Rule of Two before the.House Small Business Conunittee 
last June, the SBA's Ghief Counsel for Advocacy stated that the Rule of Two 
"is a convenient tool .for determining when set-asides should be made." 
AGC agrees that contracting officers find the Rule of Two to be a "convenient 
tool" for determining when to set aside procurements for restricted 
competition--a "tool" which,\ in construction at least, has resulted in a near
compulsion on the part of contracting officers to set aside nearly'every 
construction contract on. the agencies' procurement schedule. AGC is confident 
that exactly the same abuse will occur with the adoption of the "Rule of Two" 
for SOBs; that is, contracting officers will indiscriminately set aside 
any and _every solicitation-in order to meet and far exceed the "objective." 

An example of the_problem that will result by theuse of the Rule of 
:Two as the crit~ria for determining SD~ set-asides is the disproportionate 
number of contracts for restricting competition set-aside by the Defense 
Department ·using the existing small business Rule of ,Two. In FY 1984, 
the Defense Department· removed ·80 percent of its . construction contract 
actions from the_open, comp-etitive market. .Of 21,188 contract actions, 
17,055 were set· aside for exclusive bidding by small businesses. 

Contracting. officers are delegated the responsil?ility to determine which 
·acquisitions should be set aside for SOB participation. Contracting 
_officers are directed, in Section 219.502-72, that iri making SOB set-
asides for research and development or architect-engineer acquisition, 
there must be a r·easonable expectation of obtaining from SOBs scientific 

_and .technological or architectural talent consistent:with the demands of the 
acquisition. There are construction acquisitions, as well, in which the 
complexity of construction demands an adequate experiential and competency 
level. Recognition of this is not included in Section 219.502.72(a), 
leaving the distinct impression that contracting officers will indiscriminately 
set aside virtually all construction so.lici tations. · 
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·~k~·~~.{.·< ·· · . .-.·.·Section 219.502:..72.(bl (1) is q.:.hlt...:~dged invitat.i:OA~E for, abuse_ in :that· 
.-~~·-: .. ·.soBs have merely .to dffer'-~a·b:i.d in a. highly c6mpetitive_marketplace .. wi~in 10% 

of what could ·reasonably:' be expected to be the award price."· Thus;' having 
established their ·"cix:edentlalsl", a~d· their non-competitiveness·, ·the 
.government .would. then ·sanction and encourage this· .non~.competitiveness by· 
setting as:i.de subsequent construction projects. This: proposal is ludicrous 
and the personification of abuse of the taxpaying public through the procurement 
.process. 

AGC urges that the interim regulations: 1) .not be· implemented on June 1 
for military construction procurement; and 2) not be implemented for military 
construction.procurement until such time as the Department. of Defense conduct~ 
an economic impact analysis of the ·regula.tions in compliance with the Regulatory 
Flexibility. Act of 19l30. · 

TCBJ/ljg 
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Building A Better New Mexico 

lEW .IEIICO BUILDIIG BlAICH 1615 University Blvd •. N.E. 
Albuquerque, Nevv Mexico 87102 

!A\@@®© HID~®~ ®@OO®IJIDfi ©®DirttiJID©fi®IJ@ . ®tf !A\[fl)®IJH©ID Phone: (505) 842-1462 

June 18, 1987 

Mr. Charles w. Lloyd 
Executive Director 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301 

RE: DAR Case 87-33 

Dear f\1r. Lloyd: 

The New Mexico Building Branch, Associated General 
Contractors, representing over 200 construction companies which 
are responsible for over 50 per cent of New Mexico's commercial 
c6ri~truction volume each year, opposes the interim regulations 
allowing for the "Rule of Two" set aside for Disadvantaged 
Businesses in Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987. 

We oppose the "Rule of Two" interim policy for the ~following 
reasons: 

1. We. believe that it is not. necessary, nor has it been 
authorized by Congress, to a~hieve a five per 'ce~t goal 
of mi 1 i tar y construct ion contract dollars :to: small 
disadvantaged busines~es through the "Rule of T~o" set 
aside. 

i 

2. Nor is it necessary, we believe, to use legiqlative 
authority to award contracts to SDB firms .at :prices 
that do not exceed fair market cost by more than:10 per 
cent in order to achieve the goal of awarding five per 
cent of military construction 6ontract dollars to small 
disadvantaged businesses. 

Serving Open Shop and Union Contractors 



,. 

<>~~;~:: 
. ·,., ~ . 

LANG DIXON·& ASS.OCI~TES-

June 1~, 1987 

. . 

Defense Acquisition Regulatory Council 
Attn:. 1-ir. Charles W .. Lloyd 
Executive Secretary,· ODASD (P) DARS 

. c/o OASD · (P&L.) (U&RS) 
Room 3C841 

-The ·Pentagon 
Washington, D~C. 20301-3062 

Dear Mr. Lloyd~ 

I am writing to express my support· for the regulations 
that the -Department of Defense· ·has·. developed to reach its 
5% mino~ity contract;ing goal. In general, I think they 
represent a step forward and at least a.good starting 
point for going ahead with implementation~·· I especially 
support the intent to-develop a·proposed rule. that would 
establish a 10% preference differ.ential for small dis-. 
advantage. businesses in all contracts.where price is·a 
pr_imary ·decision factor. 

·However, I am concerned that several important ques-
tions have·· been overlooked in _the published interim re
gulations. First,. ·there are ncr proyisions for subcontracting.·· 
Second, there is no ment~on of participation by Historically 
Black Colleges. and :Universities, and o·ther minority". in-

. stitutions .. :·Third, it is not clear· on what basis advance 
paymen~s will be available to ·small disadvantaged':'contractors 
in pursuit of the 5% goal. And fin·ally, ·partial set-asides 
have been specifically.prohibited despite their potential 
contribution to small disadvantage participation at DoD. 

I urge the Defense Department to.addr¢ss the above 
is-sues· quickly, and to move forward aggressively in pursuing 
the 5% goal. set .by·. law~ · · 

LD/mdm 

STRATEGIES . 
EXECUTIVE PLAZA SUITE 300 A 0 P.O. BOX 516 0 FT. WASHINGTON, PA .. 19034 0 (215) 641-0550 

. 0 ALSO SERVING THE WASHINGTON, D.C. MARKET 
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v 
PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 

al. 

448 US 448, 65 LEd 2d 902, 100 S Ct 2758 

[No. 78-1007] 

Argued November 27, 1980. Decided July 2, 1980. 

Decision: Minority business enterprise provision of Public Works Employ
ment Act, requiring "10% set-aside" of federal funds for minority busi
nesses on local public workS proJects, held not violative of equal protec
wn. - SUMMARY 

Associations of. construction contractors and subcontractors, along with a 
firm engaged in heating, ventilation, and air conditioning work, brought an 
action in the United States District COurt for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual and potential grantees of 
federally funded local public work projects; alleging that the "minority 
business enterprise" provi$ion (§ 103(f)(2)) of the Public Works Employment 

. Act of 1977 (91 Stat 116}-a provision implemented in regulations of the 
Secretary of Commerce and guidelines of the Commerce Department's 
Economic Development Administration-on_ its face, violated, among other 
things, the equal protection component of the Fifth Amendment's ·due 
process clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2POOd et seq.) 
proscribing ra~ial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or su-pplies from 
businesses owned and controlled by "minority group members," defined in 

Briefs of Counsel, p 1324, infra. 

902 



v 

PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 
al. 

448 US 448, 65 LEd 2d 902, 100 S Ct 2758 

[No. 78-1007] 

Argued November 27, 1980. Decided July 2, 1980. 

Decision: Minority business enterprise provision of Public ·works Employ
ment Act, requiring "10% set-aside" of federal funds for minority busi
nesses on local public workS proJects, held not violative of equal protec
IOn. -- SUMMARY 

Associations of. construction contractors and subcontractors, along with a 
firm engaged in heating, ventilation, and air conditioning work, brought an 
action in the United States District COurt for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual and potential grantees of 
federally funded local public work projects; alleging that the "minority 
business enterprise" provision (§ 103(f)(2)) of the Public Works Employment 

. Act of 1977 (91 Stat 116)-a provision implemented in regulations of the 
Secretary of Commerce and guidelines of the Commerce Department's 
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things; the equal protection component of the Fifth Amendment's · due 
process clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.) 
proscribing ra~ial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an. administrative waiver, at least. ten 
percent of the federal funds granted for local public works proj~cts must be 
used by state and local grantees to procure services or supplies from 
businesses owned and controlled by "minority group members," defined in 

Briefs of Counsel, p 1324, infra. 
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FULLILOVE v KLUTZNICK 
448 US 448,65 LEd 2d 902, 100 S Ct 2758 

the Public Works Employment Act as United States citizens who are 
"Negroes, Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts." Ulti- · 
mately, the District Court upheld the validity of the minority business 
enterprise provision, denying the declaratory and. injunctive relief which the 
plaintiffs had sought (443 F Supp 253). Thereafter, the United States Court 
of Appeals for the Second Circuit affirmed, expressly rejecting the conten
tion that the ten percent set-aside requirement violated equal protection, 
and also rejecting, as the District Court had done, the various statutory · 
arguments which the plaintiffs had raised (584 F2d 600). 

On certiorari, the United States Supreme Court affirmed. Although· un
able. to agree on an opinion, six members of the court nonetheless agreed 
that the minority business enterprise provision of the Public Works Employ
ment Act, by virtue of its ten percent set-aside requirement, did not violate 
equal protection under the due process clause of the Fifth Amendment nor 
Title VI of the Civil Rights Act of 1964. 

BuRGER, Ch. J., announced the judgment of the court, and in an opinion 
joined by WHITE and PowELL, JJ., expressed the views that (1) in terms of 
Congress' objective in the minority business enterprise provision of the 
Public Works Employment Act-to ensure that, to the extent federal funds 
were granted under the Act, grantees who elected to participate would not 
employ procurement practices that Congress had decided might result in 
perpetuation of the effects of prior discrimination which had impaired or 
foreclosed access by minority businesses to public contracting opportunities 
-such objective being within the spending power of Congress under the 
United States Constitution (Art I, § 8, cl 1), the provision's limited use of 
racial and ethnic criteria constituted a valid means of achieving the objec
tive so as not to violate the equal protection component of the due process 
clause of the Fifth Amendment, and (2) the minority business enterprise 
provision was not inconsistent with the requirements of Title VI of the Civil 
Rights Act of 1964. · · 

PowELL, J ., concurring, expressed .the: views that the racial classification 
reflected in :the ten percent set-aside requirement of the minority business 
enterprise provision of the Public Works Employment Act was not violative 
of ·equal protection, being justified as! a remedy serving the compelling 
governmental interest in eradicating th~ continuing effects of past discrimi
nation identified. by Congress, and that ,since the requirement was constitu
tional, there was· also no violation of Title VI of the. Civil Rights Act of 1964. 

..... 

MARSHALL, J., joined by BRENNAN and BLACKMUN, JJ., concurred in the 
judgment, expressing the views that (1) under the appropriate standard for 
determining the constitutionality of racial classifications which provide 
benefits to minorities so· as to remedy the present effects of past racial 
discrimination-which standard necessitates an inquiry into whether a 
classification on racial grounds serves important governmental objectives 
and is substantially related to the achievement of those objectives-the ten 
percent set-aside requirement of the minority business enterprise provision 
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of the Public Works Employment Acf was not violative of equal protection 
un.(ier the due process clause of the. Fifth Amendment, since the racial 
classifications employed in the set-aside provision was substantially related 
to the achievement of the important and congressionally articulated goal of 
remedying the present effects of past: racial discrimination· in the area ·of 
public ·contracting, and (2) the ten p~rcent set-aside requirement also did not 

· violate Title VI of the Civil Rights ·Act of 1964 in that the prohibition of 
Title VI against racial discrimination in any program or activity ·receiving 
federal financial assistance was coextensive with the guarantee of. equal 
protection under the United States Constitution. 

STEWART, J.,.joined by REHNQUIST, J., dissenting, expressed the view that 
the minority business enterprise provision of the Public Works. Employment· 
Act, on its face, denied equal protection of the law, barring one cl~s of 
business owners from the opportunity to partake of a government benefit on 
the basis of the owners' racial and ethnic attributes. 

STEVENS, J., dissented, expressing the view that since Congress had not 
demonstrated that the unique statutory preference established in the ten 
percent set-aside requirement of the minority business enterprise provision 
of the Public Works Employment Act was justified by a relevant characteris
tic shared by members of the preferred class,. Congress had failed to 
discharge its duty, embodied in the Fifth Amendment, to govern impar
tially. 

9Q4 

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES 

15 Am Jur 2d, Civil Rights§§ 93 et seq. 
USCS, Constitution, Fifth Amendment 
US LEd Digest, Civil Rights § 7.5 
L Ed Index to Annos, Civil Rights; Public Works 
ALR Quick Index, Discrimination; Public Works and 'Con

tracts; Race or Color 
Federal Quick Index, Civil Rights; Public Works and Con

tracts 

ANNOTATION REFERENCE 

What constitutes reverse 9r· majority discrimination· on basis of sex or race 
violative of Federal Constitution or statutes. 26 ALR Fed 13. 
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capital, and to give guidance through the 
intricacies of. the bidding process. The 
administrative program,- which recog
nizes that contracts will be awarded to 
bona fide MBE's even . though· they are 
not the lowest bidders if their bids re
flect merely attempts to cover costs in
flated by the present effects of prior 
disadvantage arid discrimination, pro
vides for handling grantee applications 
for administrative waiver ·of the 10% 
MBE requirement on a case-by-case basis 
if infeasibility is demonstrated by a 
showing that, despite affirmative efforts, 
such level of participation cannot be 
achieved without departing from the 
program's objectives. The program also 
provides an administrative mechanism 
to ensure that only bona fide MBE's are 
encompassed by the program, and to 
prevent unjust participation by minority 
firms whose access to public contracting 
opportunities is not impaired by the ef
fects of prior discrimination. 

Petitioners, several associations of con
struction contractors and subcontractors 
and a firm engaged in heating, ventila
tion, and air conditioning work, filed suit 
for declaratory and injunctive relief in 
Federal District Court, alleging that 
they had sustained economic injury due 
to enforcement of the MBE requirement 
and that the MBE provision on its face 
violated, inter alia, the Equal Protection 
Clause of the Fourteenth Amendment 
and the . equal protection component of 
the Due Process Clause· of the Fifth 
Amendment. The District Court upheld 
the validity of the MBE program, and 

. the Court of Appeals affirmed. 
Held: The judgment is affirmed. 

584 F2d 600, affirmed. 
Mr. Chief Justice Burger, joined by 

Mr. Justice White and Mr. Justice Pow
ell, concluded th~t the MBE provision of 
the 1977 Act, on its face, does not violate 
the Constitution. 

·.U) Viewed against the legislative and 
administrative background of the 1977 
Act, the legislative objectives of the MBE 
provision, and the administrative pro
gram thereunder. were to ensure--with
out mandating the allocation of federal 
funds according to inflexible percentages 
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. .:· .... 
solely based. on race or ethnicity-that, 
to the extent federal funds were granted 
under the 1977 Act, grantees who 
elected tO participate would not employ 
procurement practices that Congress had 
decided might result in perpetuation of 
th.e effects of prior discrimination which 
had impaired or foreclosed access by 
minority businesses to public contracting 
oppOrtunities. · 

(2) In considering the constitutionality 
of the MBE provision, it first mus·t be 
determined whether the objectives of the 
legislation are within Congress' power.· 

(a) The 1977 Act, as primarily an exer
cise of Congress' spending power under 
Art I, § 8, cl 1, "to provide for the ... 
general Welfare," conditions receipt of 
federal moneys upon the recipient's com
pliance with federal statutory . and ad
ministrative directives. Since the reach 
of the spending power is at least as 
broad as Congress' regulatory powers, if 
Congress, pursuant to its regulatory 
powers, could have achieved the objec
tives of the MBE program, then it may 
do so under the spending power. 

(b) Insofar as the MBE program per
tains to the actions of private prime 
contractors, including those not responsi
ble for any violation of antidiscrimina
tion laws, Congress could have achieved 
its .. objectives; under the Co.mmerce 
Clause. The :legislative history shows 
that there w~ a rational basis for Con
gress to conclude .that the subcontracting 
practices of prime· contractors could per
petuate the p:revailing impaired access 
by minority l;msinesses to· .Put?lic con
tracting opportunities, and that this in
equity has an effect on interstate com
merce. 

(c) Insofar as the MBE program per· 
tains to the actions of state and local 
grantees, Congress could have achieved 
its objectives by use of its power under 
§ 5 of the Fo':lrteenth Amendment "to 
enforce, by appropriate legislation" the 
equal protection. guarantee of that 
Amendment. Congress had abundant his
torical basis from which it could con- · 
elude that traditional procurement prac
tices, when applied to minority busi-
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nesses, could perpetuate the effects of. 
. prior discr~m~nat~on, and that t~e . pro
. spective ehmmabon of such . b~rners to 
minority-firm access to pubhc contract
ing opportu~itie8_ was appropriate. to en
sure that those businesses were not de
nied equal opportunity to participate in 
federal grants to state and local govern
ments, which is one aspect of the equal 
protection of the laws. Cf., e.g., Katzen
bach v Morgan, 384 US 641, 16 L Ed 2d 
828, 86 S Ct 1717; Oregon v Mitchell, 
400 US 112, 27 LEd 2d 272,91 S Ct 260. 

(d) Thus, the· objectives of the MBE 
provision are within the scope of Con
gresS' spending power. Cf. Lau v Nichols, 
414 US 563, 39 LEd 2d 1, 94 S Ct 786. 

(3) Congress' use here of racial and 
ethnic criteria as a condition attached to 
a federal grant is a valid means to ac
complish its constitutional objectives, 
and the MBE provision on its face does 
not violate the equal protection compo
nent of the Due Process Clause of the 
Fifth Amendment. 

(a) In the MBE program's remedial 
context, there is no requirement that 
Congress act in a wholly "color-blind" 
fashion. Cf., e.g., Swann v Charlotte
Mecklenberg Board of Education, 402 US 
1, 28 LEd 2d 554, 91 S Ct 1267; McDan
iel v Barresi, 402 US 39, 28 L Ed 2d 582, 
91 S Ct 1287; North Carolina Board of 
Education v Swann, 402 US 43, 28 L Ed 
2d 586, 91 S Ct 1284. 

(b)· The MBE program is not constitu
tionally defective because it may disap
point the expectations of access to a 
portion of government contracting oppor
tunities of nonminority firms who :may 
themselves be innocent of any prior dis
criminatory actions. When effectuating a 
limited and properly tailored remedy to 
cure the effects of prior. discrimination, 
such·"a sharing of the burden" by inno
cent parties is not impermissible. Franks 
v Bowman Transportation Co;, 424 US 
747, 777, 47 LEd 2d 444, 96 S Ct 1251. 

(c) Nor is the MBE program invalid as 
being underinclusive in that it limits its 
benefit to specified minority groups 
rather than extending its remedial objec
tives to all businesses whose access to 
government contracting is impaired by 

the effects of disadvantage or discrimin~
tion. Congress has not sought to ·give 
select minority groups a preferred stancl
ing in the construction industry, but has 
embarked . on ' a remedial program to 
place them on a more equitable footing 
with respect to public contracting oppor- · 
tunities, and there has been no showing 
that Congress inadvertently effected an 
invidious :discrimination by excluding 
from coverage an identifiable minority 
group that has been . the victim of a 
degree of disadvantage and discrimina
tion equal to or greater than that suf
fered by the groups encompassed by the 
MBE program. 

{d) The contention that the MBE pro
gram, on its face~Js. overinclusive in that 
it bestows a benefit on businesses identi
fied by racial or ethnic criteria which 
cannot be justified on the basis of com
petitive criteria or as a remedy for the 
present effects of identified prior discrim
ination, is also without merit. The MBE 
provision, with due account for its ad
ministrative program, provides a reason
able assurance that application of racial 
or ethnic criteria will be narrowly lim
ited to accomplishing Congress' remedial 
objectives and that misapplications of 
the program will be promptly and ade
quately ·remedied administratively. In 
particular,· the administrative program 
provides waiver and exemption proce
dures to identify and eliminate from 
participation MBE's who are not ."bona 
fide," or who attempt to exploit the re
medial aspects of the program by charg
ing an unreasonable price not attribut
able to the present effects of past dis
. crimination. Moreover, grantees may ob-
tain a wai~er if ·they demonstrate that 
their best efforts will not achieve or have 
not achieved the 10% target for minority 
firm participation within the limitations 
of the program's remedial objectives. 
The MBE pz;ovision may be viewed as a 
pilot project, appropriately limited in 
extent and duration and subject to reas
sessment and re-evaluation by the Con
gress prior t~ any extension or re-enact-
ment. · · 

{4) In the ·continuing effort to achieve 
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the goal of equality of ~<?homic opportu
. nity, Congress has latitude to try new 
-techniques such as the limited use of 
racial and ethnic criteria to accomplish 
remedial objectives, especially in pro
grams wher~ voluntary cooperation is 
induced by placing conditions on federal 
expenditures. ·When a program narrowly 
tailored by Congress to achieve its objec
tives comes under judicial review, it 
should be upheld .if the courts are satis
fied that the legislative objectives and 
projected administration of the program 
give reasonable assurance that the pro
gram will function within constitutional 
limitations. 

Mr. Justice Marshall, joined by Mr. 
Justice Brennan and Mr. Justice Black
niun, concurring in the judgment, con
cluded that the proper inquiry for deter
mining the constitutionality of racial 
classifications that provide benefits to 
minorities for the purpose of remedying 
the present effects of past racial discrim
ination is whether the classifications 
serve important governmental objectives 

and are substantially related to achieve
ment ·of those objectives, University of 
California Regents v Bakke, 438 US 265,. 
359, 57 L· Ed 2d 750, 98 S Ct 2733 
(opinion of· Brennan, White, Marshall, 
and Blackmun, JJ ., concurring in judg
ment in part and dissenting in part), and 
that, judged under this standard, the 
10% minority set-aside provision of the. 
1977 Act is plainly constitutional, the 
racial. classifications being substantially 
related to the achievement of the impor
tant and congressionally articulated goal 
of remedying the present effects of past 
racial discrimination. 

Burger, C. J., announced the judgment 
of the Court and delivered an opinion, in 
which White and Powell, JJ., joined. 
Powell, J ., filed a concurring opinion. 
Marshall, J ., filed an opinion concurring 
in the judgment, in which Brennan and 
Blackmun, JJ., joined. Stewart, J., filed a 
dissenting opinion, in which Rehnquist, 
J., joined. Stevens, J., filed a dissenting 
opinion. 

APPEARANCES OF COUNSEL 

Robert G. Benisch argued the cause for petitioners Fullilove et 
al. 

Robert J. Hickey argued the cause for petitioner General Build
ing Contractors of New York State, Inc. 

Drew S. Days III, argued the cause for respondents. 
Briefs of Counsel, p 1324, infra. 

SEPARATE OPINIONS · 

: [ 448 us 453] M*. Chief Justice Burger an
nounced the judgment of the Court 
and :delivered an opinion in which 
Mr. Justice White and Mr. Justice 
Powell joined. 

[1aJ We granted certiorari to con
sider a facial constitutional chal
lenge to a requirement in a congres
sional spending program that, ab
sent -an administrative waiver, 10% 
of the federal funds granted for local 
public works projects must be used 
by the state or local grantee to pro
cure ~services or supplies from busi
nesses · · Qwned and· controlled by 

908 

members of statutorily identified mi
nority groups. 441 US 960, 60 L Ed 
2d 1064, 99 s Ct 2403 (1979) .. 

I 

In May 1977; Congress enacted the 
Public Works Employment ~ct of 
1977, Pub L 95-28, 91 Stat. 116, 
which amended the Local Public 
Works Capital Development and In
vestment Act of 1976, Pub L 94-369, 
90 Stat 999, 42 USC § 6701 et seq. 
[42 USCS § 6701 et seq.]. The 1977 
amendments authorized an addi-
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Employment Act of 1977, the Secre
tary of Commerce promulgated regu
lations to set into motion "Round II" 

·of the fed~r~ grant program.116 The 
reg\llatioris require that c9nstruction 
projects funded under the legislation 
must be performed under contracts 
awarded by competitive bidding, un.:. 
less the federal administrator has 
made · a determination that in the 

. circumstances relating to a particu
lar project some other method is in 
the public interest. Where competi
tive bidding is employed, the regula
tions echo the statute's re u1remenr 

ments where 
(448 us 469] 

feasible, to solicit the 
aid of the Office of Minority Business·. 
Enterprise, the SBA, or other: 
sources for assisting MBE's in ob-·: 
taining required working. capital,· 
a_nd to give guidance through the 
intricacies_ of the bidding process. 58 · · 

56. 91 Stat 117, 42 USC § 6706 (1976 ed 
Supp II) [42 USCS § 6706]; 13 CFR Part 317 
(1978). 

57. 91 Stat 116, 42 USC § 6705(e)(l) (1976 ed 
Supp II> [42 uses § 6705(e)(1)J; 13 CFR 
§ 317.19 (1978). 

58. Guidelines 2-7; App 157a-160a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, n 1. 
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lowest responsive bidder, the same 
incentive is expected to motivate 
prime contractors to se~k out the 
most competitive of the available, 
qualified, bona fide minority firms. 
This too is consistent with the legis
lative intention.81 

The · EDA guidelines also outline 
the projected administration· of ap
plications for waiver. of the 10% 
MBE requirement, which may be · 
sought by the grantee ei~her before 
or during the bidding process.82 The 
Technical Bulletin issued by EDA dis-

. cusses in greater detail. the process- . 

59. Guidelines 2; App.157a; see 123 Cong 
Rec 5327-5328 (1977) (remarks of Rep. Mitch
ell and Rep. Roe). 

60. Guidelines 8; App 161a. 

61. See 123 Cong Rec 5327-:-5328 (1977) 
(remarks of Rep. Mitchell and Rep. Roe). 

62. Guidelines 13-16; App 165a-167a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, R 2. 
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(1980). Our cases reviewing the par
. allel power of Congress to enforce 
the provisions of the Fifteenth 

·Amendment, U. S. Const, Arndt 15, 
§ 2, confirm that congressional au
thority extends beyQnd the prohibi
tion of purposeful discrimination to 
encompass state action that has dis
criminatOry impact perpetuating the 
effects. of past discrimination. South 
Carolina v Katzenbach~ 383 US 301, 
15 L Ed 2d 769, 86 S Ct 8031 (1966); 
cf. City of Rome, supra. · 

With respect to the MBE provi
sion, Congress had abundant evi-

. · dence from which it could conclude 
that minority businesses have been 
denied effective participation in pub
lic contracting. opportunities by pro
curement practices that perpetuated 

[448 us 478] 
the effects of prior discrimination. 
Congress, of course, may legislate 
without compiling the kind of "rec- . 
ord" appropriate with respect to ju
dicial or administrative proceedings. 
Congress had before it, among other 
data, evidence of a long history of 
marked disparity in the per~entage 
of public contracts awarded to mi
nority business enterprises. This dis
parity was considered to result not 
from· any lack of capable and quali
fied ·minority businesses, but :Crom 
the existence and maintenance of 
barriers to competitive· access which 
had their roots ·in racial and ethnic 
discrimination, and which continue· 
today, even absent any intentional 
discrimination or other unlawful 
conduct. Although much of this his
tory related to the experience of 
minority businesses in the area of 
federal procurement, there was di
rect evidence before the Congress 
that . this pattern of disadvantage 
and discrimination existed with re- · 
spect to ~tate and local construction 
contractir.tg as well. In relation to 

924 

the MBE provision, Congress acted 
. within its· competence to determine 

that-· the problem was· national in 
scope. 

Although the Act recites no pre
ambulary "findings" on the ·subject, 
we are satisfied ·that Congress had 
abundant. historical basis from 
which it could conclude that tradi
tional procurement practices, when 
applied to minority businesses, could 
perpetuate the effects of prior dis
crimination. Accordingly, Congress 
reasonably determined that the pro
spective elimination of these · barri
ers to minority firm. access to public 
contracting opportunities generated 
by the 1977 Act was appropriate to 
ensure that those · businesses were 
not denied equal opportunity to par
ticipate in federal grants to state 
and local governments, which is one 
aspect of the equal protection of the 
laws. Insofar as the. MBE program 
pertains to the actions of state and 
local grantees, Congress could have 
achieved its objectives by use of its 
power under § 5 of the Fourteenth 
Amendment. We conclude that in 
this respect the objectives of the 
MBE provision are within the scope 
of the Spending Pow~r .. 

[448 us 4~9] 
(4) 

There are relevant; similarities be- · 
tween the MBE program and . the 
federal spending program reviewed 
in Lau v Nichols, 414 US 563, 39. L _ 
Ed 2d 1, 94 S Ct 786 (1974). In Lau, 
a language barrier "effectively fore
closed" non-English-speaking Chi
nese pupils from access to the educa
tional opportunities ·offered by the 
San Francisco public school system. -
ld., at 564-566, 39 L Ed 2d 1, 94 S Ct 
786. It had not been $hown that this 
had resultec;I from. any discrimina-
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ance 'of practices using racial or eth-
.. nic criteria for the purpose or with· 

the effect of imposing an invidious 
discriminatioQ ·must alert. us to ·the 
deleterious 

[~8 us 487] 
effects of even benign 

racial 9r ethnic classifications when 
they stray from narrow remedial 
justifications. Even in the contex.t of 
a facial challenge such as is pre
sented in this case~ the MBE provi-

. sion cannot pass muster unless, with 
due account for its administrative 

.. program, it provides a reasonable 
assurance that application of racial, 
or ethnic criteria will be limited to 
accomplishing the remedial objec
tives of Congress and that misappli
cations of the program will be 
promptly and adequately remedied 
administratively. 

It is significant that the adminis
trative scheme provides for waiver 
and exemption. Two fundamental 
congressional assumptions underlie 
the MBE program: (1) that the pres
ent effects of past discrimination 
have impaired the competitive posi
tion of businesses owned and con
trolled by members of . minority 
groups; and (2) that affirmative ef
forts to eliminate barriers to minor
ity-firm accees, and to evaluate bids 

73. T_}te MBE provision, 42 USC § 6705(f)(2) 
(1976 ed Supp II) (42 USCS § 6705(()(2)], classi
fies as a minority business enterprise any 
"business at least 50 per centum of which is 
owned .by minority group members or, in the 
case. of a publicly owned business, at least 51 
per centum of the stock of which is owned by 
minority group members." Minority group 
members are defined as "citizens of the 
United. States who are Negroes, Spanish
speaking, Orientals, Indians, Eskimos and 
Aleuts." The administrative definitions are 
set out in the Appendix to this opinion, U 3. 
These .categories also are classified as minori
ties in the regulations implementing the non
discrimination requirements of the Railroad 
Revitalization and Regulatory Reform Act of 
1976, 45 usc § 803 [45 uses § 803], see 49 
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with adjustment for the present ef
fects of past discr_imination, would 
assure that at least 10% of the fed
eral funds granted under the Public : 
Works Employment Act of 1977 
would, be accounted for by contracts · 
with available, qualified, -bona fide 
minority business enterprises. Each· 
of these assumptions may be rebut
ted in th~ administrative process. 

The administrative program con
tains measures to effectuate the con
gressional objective of assuring legit
imate participation by disadvan
taged MBE's. Administrative defini
tion has tightened some less definite 
aspects of the statutory identifica
tion of the minority groups encom
passed by the program.73 There is 
administrative scrutiny to identify 
and 

(448 us 488] 
eliminate from participation in 

the program MBE's who are not 
"bona fide"-· within the regulations 
and guidelines; for example, spuri
ous mino.rity-front entities can be 
exposed. A significant aspect of this 
surveillance is the complaint proce
dure available for reporting "unjust 
participation by an enterprise or in
dividuals in the MBE program." Su
pra, at 4 72, 65 L Ed 2d, at 920. And 
even as to specific contract awards, 

CFR § 265.5(i) (1978), on which ·Congress re
lied as precedent for the MBE provision. See 
·i23 Cong Rec. 7156 (1977) (remarks of Sen. 
Brooke). The House Subcommittee on· SBA 
Oversight and Minority Enterprise, whose ac
tivities played a significant part in the legisla
tive history of the MBE provision, also recog
nized that these categories were included 
within the Federal Government's definition of 
"minority business enterprise." HR Rep No. 
94-468, pp 20-21 (1975). The specific inclusion 
of these groups in the MBE provision demon
strates that Congress concluded they were 
victims of discrimination. Petitioners did not 
press any chajlenge to Congress' classification 
categories in the Court of Appeals; there is no 
reason for this Court to pass upon the issue at 
this time. 
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waiver is available to. avoid dealing 
with an MBE who is· attempting to 
exploit the remedial aspects of the 
program ·by charging an unreason
able price, i.e., a price. not attribut
able to the present effects of past 
discrimination. Supra~ at 469-471, 
65 L Ed 2d, at 91S-919. We must 
assume that Congre·ss intended close 
scrutiny of false. claims and prompt 
action on them. 

Grantees are given the opportu
nity to demonstrate that their best 
efforts will not succeed or have not 
succeeded in achieving the statutory 
10% target for minority firm partici
pation within the limitations of the 
program's remedial objectives. In 
these circumstances a waiver or par
tial waiver is available once compli
ance has been demonstrated. A 
waiver may be sought and granted 
at any time during the contracting 
process, or even prior to letting con
tracts if the facts -warrant. 

[448 us 489] 
Nor is the program defective be

cause a waiver may be sought only 
by the grantee and not by prime 
contractors who may experience dif
ficulty in fulfilling contract obliga
tions to assure minority ~ participa
tion. It may be administratively 
cumbersome, but 'the wisdQm of con
centrating responsibility : at the 
grantee level is not for us: to ·evalu
ate; the purpose is to allo~ the EDA 
to maintain close supervision ·of the 
operation of the MBE provision. The 
administrative complaint mecha
nism allows for grievances of prime 
contractors who assert that a · 
grantee has failed to seek· a waiver 
in an appropriate case. Finally, we 

74. Cf. GAO, Report to the Congress, Minor
ity Firms on Local Public Works Projects
Mixed Results, CED-79-9 (Jan. 16,' 1979); U. S. 
Dept. of Commerce, Economic Development 

note that where private parties, as 
opposed to governmental entities, 
transgress the limitations inherent 
in the MBE program, the possibility 
of constitutional violation is more 
removed. See Steelworkers v Weber, 
443 US 193, 200, 61 L Ed 2d 480, 99 
S Ct 2721 (1979) .. 

That the· use of racial and ethnic 
criteria is premised on assumptions 
rebuttable in the administrative pro
cess gives reasonable assurance that 
application of the MBE program will 
be limited to accomplishing the re
medial objectives contemplated by 
Congress and that misapplications of 
the racial and ethnic criteria can. be 
remedied. In dealing with this facial 
challenge to the statute, doubts must 
be resolved in support of the con
gressional judgment that this lim
ited program is a necessary step to 
effectuate the constitutional map
date· for equality of economic oppor
tunity. The MBE provision may be 
viewed as a pilot project, appropri
ately limited in extent and duration, 
and subject to reassessment and 
reevaluation by the Congress prior 
to any extension or re-enactment.74 

Miscarriages of administration could 
· have only a transitory economic im

pact. on businesses not encompassed 
by the program, and would not be 
irremedjable. 

(448 us 490] 
IV 

Congress, after due consideration, 
perceived a pressing need to 'move 
forward with new approaches in the 
continuing effort to achieve the goal 
of equality of economic opportunity. 

Administration, Local Public Works Program 
Interim Report on 10 Percent Minority Busi
ness-Enterprise Requirement (Sept. 1978). 
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448 us 448, 65 LEd 2d 902, 100 s Ct 2758 ~ Clt4Nf~ to S% 
uTo stay experimentation in rying out the 10% MBE participa-

things social and economic is a tion requirement rests with ~ 
grave responsibility. Denial of the Gr&Rtees: ... The Crenme and 1\t 
right to . experiment niay . be those of its contractors which will . i" r 
fraught with serious con_sequences make subcont:r~acts or purchase · • 
to the Nation." New StateJce Co. substantial supplies from other -. 
v -Liebmann, 285 US 262; 311, 76 L firms (hereinafter referred to as · » 
Ed - 747, 52 S Ct 371 tprime contractors') m~st seek. out t"\ 
(1932)(dissenting opinion). all available bona fide MBE's and ~ • 

make every effort to use as many . ~ 1 
[1c, 2a] Any prefer~nce ·based on of them_as possib_ leon the project. . ~ ~ 

racial or ethnic criteria must neces- , • 
sarily receive a most ·searching ex- uAn MBE is bona fide if the 
amination .to make sure that it does minority group. ownership inter- ~~ 
not conflict with constitutional guar- ests are real and continuing and 
antees. This case is one which re- not created solely to meet 10% ~' 
quires, and which has received, that MBE requirements. For example, ~' 
kind the minority group owners or 

[448 US 492] stockholders should possess con-
of examination. This opinion trol over management, interest in 

does not adopt, either expressly or capital and interest in earnings 
implicitly, the formulas of analysis commensurate with the percent-
articulated in such cases as Univer- age of ownership 
sity of California Regents v Bakke, [448 us 493] 
438 US 265, 57 L Ed 2d 750, 98 S Ct on which the 
2733 (1978). However, our analysis claim of minority ownership status 
demonstrates that the MBE provi- is based. . . . · 
sion would survive judicial review 
under either · utest" articulated in nAn MBE is available if the 
the several Bakke opinions. The project is located in the market 
MBE provision of the Public Works area of the MBE and. the MBE can 
Employment Act of 1977 does not per~orm proje~t services ~-r __ supply (h,r 
violate the Constitution.,, proJ_ect matenals at the time they ~O 

~ ~....... are needed. The relevant market " 
Affirmed.,fnt Ill' uu-~•area depends on the kind of ser-
. (CDI/TifCT ~FF/C6 vices or suppl' ich ....,..., ... 
APPENDIX TO OPINION OF needed. . . . -:Eft ill require t at 

· . BURGER, c. J. . Gtantees and prime c?ntractors 
· engage MBE's from as Wide a mar-

U 1. The EDA guidelines, at 2-7, pro- ket area as 'is economically feasi-
vide in relevant part: ble. 

uThe primary obligation for car-

77. [2b] Although the complaint alleged 
that the MBE program violated several fed
eral statutes, n 5, supra, the only statutory 
argument urged upon us is that the MBE 
provision is inconsistent with Title VI of the 
Civil Rights Act of 1964. We perceive no 
inconsistency between the requirements of 
Title VI and those of the MBE provisiOn. To 
the extent any statutory inconsistencies 
might be asserted, the ·MBE provision-the 

uAn MBE is qualified if it can 

later, more specific enactment-must be 
deemed to control. See, e.g., Morton v Man
cari, 417 US 535, 550-551, 41 L Ed 2d 290, 94 
S Ct 2474 (1974); Preiser v Rodriguez, 411 US 
475, 489-490, 36 L Ed 2d 439, 93 S Ct 1827 
(1973); Bulova Watch Co. v United States, 365 
US 753, 758, 6 L Ed 2d 72, 81 S Ct 864 C1961); 
United States v Borden Co. 308 US 188, 198-
202, 84 LEd 181,.60 S Ct 182 (1939). 
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-ees and prime contractors will be 
. expected to use MDE's with less 
experience than avada6le nonmi
noritY enterprises and ·should ex;. 

ct · to rovide tecllnical as ' -
nee o s as ne ed. Inabil-

.. ity o o a1n on tng wi ordinar
ily p<;>t disqualify an MBE. Grant
ees and prime contractors are ex
pected to help MBE's obtain bond
ing, to include MBE's in any over-
all bond or to waive bonding 
where feasible. The Small Busi
ness Administration (SBA) is pre
pared to provide a· ·90% guarantee 
for the bond of any MBE partici
patingin_ant:PW-flocal-·public 
lY.o~jeG· . Lack of working 
capital will not ordinarily disqual
ify an MBE. SBA is prepared to 

~ '--~provide working capital assistance 
uUT.IJF JCFell. to any MBE participating in an 

(; "= LPW project~rantees and prime 
contractors iife expected to assist 

· MBE's in obtaining working capi
bfPT. tJF '/Jl.FEIIS£ tal through SBA or otherwise.-

Ctlrl"ttMCT ()'FFf(£~... . . [E)ve~f.antee should 
make sure that it knows the 
names, addresses and qualifica
tions of all relevant MBE's which 
would include the project location 
in their market areas .... -Grant-· 
ees should also hold _prebid confer
·ences to which they invite inter
ested contractors and representa
tives of . . . MBE support orga-
nizations. · 

"Arrangements have been rnade 
through the Office · of Minority 
Business Enterprise· ... to pro-

) 
vide assistance 

l>EPT. 1,: 2F£NSE [«sus 494J 

C.DIITRiilT tJFF/lt!-1($ =p.GFante·es and 
prime contractors in fulfilling the 

/flO% MBE ·requirement .... 

"Grantees and prime contrac
tors should also be aware of other 
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support which is available from 
the Small Business Administra~ 

tion.. . . . 'b£PT• • If: l>~ FU$£ 
. dAiTI(ItCT tJF,rtc~l{ 

· ·u • [T]he must moni- · 
tor the performance of its prime 
contractors to make ~ure. that 
their commitments to expend 
funds for MBE's are being ful
filled. . . . Grant~es should admin
ister ·every project tightly .. _- .. " 

U 2. The EDA guidelines, at 13-15, 
provide in relevant part: 

"Although a provision_ for 
waiver is included under this sec
tion of the · Act, EDA will only 
approve a waiver under excep
tional circumstances. The Grantee 
must demonstrate that there are 
not sufficient, relevant, qualified 
minority business enterprises 
whose market areas include the 
project location to justify a waiver. 
The Grantee must detail in its 
waiver request the efforts the 
Grantee and potential contractors 
have exerted to locate and enlist 
MBE's. The request must indicate 
the _ specific MBE's which were 
contacted and the reason each 
MBE was not used. . . . ~ .... 

. . . I bUT. 0 F uc. FEliS£ 
. . . ~ CdAIT/UlCT OP:F/CE/f 
"Only the GFa11tee- can request a 

waiver. . . . Such a· waiver request 
would ordinarily be . ma.de after 
the initial bidding. or negotiation . 
procedures proved unsuccessful. 

. . . l>EPI. dt: ))£F£1VSE. 
. f~~'t,rMcT d rt:t:/CER 
"[A] situated in an area 

where the minority population is 
very smal1 may app]y for a waiver 
before requesting bids on its proj
ect or projects. . . ·"; 

U 3. The EDA Technical Bulletin, at 
1, provides the following defini
tions: 



~- • (.;>-

FULLILOVE v KLUTZNICK 
448 US 448,65 LEd 2d 902, 100 S Ct 2758 

"a) Negro-An individual of the 
black race of" African origin. 

"b) Spanish-speaking-An indi~ · 
vidual of a Spanish-spe~king cul
ture and origin _or p~rentage. 

(448 us 495] 
"c) Oriental-An individual of a 

culture, origin or parentage trace
able to the ·areas south of the 
Soviet Union, East ·of Iran, inclu
sive of islands adjacent thereto, 
and out to the Pacific including 
but not limited to Indonesia, Indo
china, Malaysia, Hawaii and the· 
Philippines. 

·"d) Indian-An individual hav
ing origins in any of the original 
people of North America and who 
is recognized as an Indian by ei
ther a tribe, tribal organization or 
a suitable authority in the commu
nity. (A suitable authority in the· 
community may be: educational 

. institutions, religious organiza
tions, or state ·agencies.)· 

"e) Eskimo-An individual hav
ing origins in al)y of the original 
peoples of Alaska. 

"f) Aleut-An individual having 
origins in any of the· original peo
-ples of th~ Aleutian Islands." 

n 4. The EDA Technical Bulletin, at 
19, provides in relevant part: 

uAny person or organization 
with information indicating unjust 
participation by an ~nterprise or 
individuals in the MBE program 
or who believes that the MBE par
ticipation requiremel)t is being im
properly applied should contact 
the appropriate EDA grantee and 
·provide a detailed statement of the 

. basis for the cot:nplaint. 

"Upon receipt of a complaint, 
the grantee should attempt to re-

solve the issues· in dispute. In the 
event the grantee requires assis
tance in reaching a determination, · 
the grantee should contact the 
Civil· Rights Specialist in the ap
propriate Regional Offic~. · 

"If the complainant believes 
that the grantee has not satisfac
torily resolved the issues raised in 
his complai~t,. he may personally 
contact the EDA Regional Office." 

Mr. Justice Powell, concurring. 

Although I would place greater 
emphasis than The Chief Justice on 
the need to articulate judicial stan
dards of review 

(448 us 496] 
in conventional 

terms, I view his opinion announcing 
the judgment as substantially in ac
cord with my own views. Accord
ingly, I join that opinion and write 
separately to apply the analysis set 
forth by my opinion in University of 
California Regents v Bakke, 438 US 
26~, 57 L Ed 2d 750, 98 S Ct 2733 
(1978) (hereinafter Bakke). 

The question . in this case · is 
whether Congress may enact the re~ 
quh·ement in § 103({)(2) of the Public 
Works· Employment Act of 1977 
(PWEA), that 10% of federal grants -
for local public Work projects funded 
by the Act be se't aside for minority 
business enterpris~s. Section 103(0(2) 
employs a racial classification that is 
constitutionally prohibited unless it 
is a necessary means of advancing a 
compelling governmental interest. 
Ba~ke, supra, a~ 299, 305, 57 L Ed 
2d 750,. 98 S Ct 2733; see In re Grif
fiths, 413 US 717, 721-722, 37 L Ed 
2d 910, 93 S Ct 2851 (1973); Loving 
v Virginia, 388 US 1, 11, 18 LEd 2d 
1010,.87 S Ct 1817 (1967); McLaugh
lin v Florida, 379 US 184, 196, 13 L 
Ed 2d .222, 85 S Ct 283 (1964). For 
the reasons stated in my Bakke opin-

935 
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were to be distributed quickly, 10 any 
remedial provision designed to pre
vent those funds from perpetuating 
past discrimination also . had to be 
effective ·promptly. Moreover, Con
gress understood that any effective 
remedial program had to provide 
minority contractors the experience 
necessary for continued success 
without federal assistance.~• And 
Congress-kn·ew that the 

[448 us 512] 
ability of 

minority group members to gal.n ex-

10. The PWEA provides that federal mon
eys be committed to state and local grantees 
by September 30, 1977. 42 USC § 6707(h)(1) 
(1976 ed Supp II) [42 USCS § 6707(h)(l)]. Ac
tion on applications for funds was to be taken 
within 60 days after receipt of the · applica
tion, § 6706, and on-site work was to begin 
within 90 days of project approval,§ 6705(d). 

11. In 1972, a congressional oversight Com
mittee addressed the "complex problem-how 
to achieye economic prosperity despite a long 
history·,··of racial bias." See HR Rep No. 92-
1615, p 3 (Select Committee on Small Busi-

. ness). The Committee explained how the ef· 
fects of discrimination translate into .economic 
barriers: 
"In attempting to increase their participation 
as entrepreneurs in our economy, the minor
ity businessman usually encounters several 
major problems. These problems, which are 
economic in nature, are the result of past 
social standards which linger as characteris
tics of minorities as~ group. 

"The minority entrepreneur is faced ini
tially with the lack of capital, the most seri
ous problem of all beginning .minorities or 
other entrepreneurs. Because minorities as a 
group are not traditionally holders of large 
amounts of capital, the entrepreneur must go 
outside his community in order: to obtain the 
needed capital. Lending firms require substan
tial security and a track record in order to 
lend funds, security which the ~inority busi
nessmen usually cannot provide. Because he 
cannot produce either, he is .often turned 
down. 

perience :had been frustrated by 
the diffic~lty of entering the_ con
struction trades.12 The set-aside pro
gram adopted· as _part of this emer-
gency 

[448 us ~13] 
legislation serves each of 

these. concerns because it takes effect 
as soon as funds ·a_re: expended under 
PWEA and because it provides mi
nority contractors with experience 
that could enable them to compete 
without governmental assistance. 

but also the internal functions of manage
men£." ld., at A. 

12. When Senator Brooke introduced the 
PWEA set-aside in the Senate, he stated that 
aid to minority businesses also would help to 
alleviate problems of minority unemployment. 
123 Cong Rec 7156 (1977). Congress had con
sidered the need to remedy employment dis
crimination in the construction industry 
when it refused to override the "Philadelphia 
Plan." The "Philadelphia Plan," promulgated 
by the Department of Labor in 1969, required 
all federal contractors to use hiring goals in 
order to redress past discrimination. See Con
tractors Association of Eastern Pennsylvania 
v Secretary of Labor, 442 F2d 159, 163 <CA3), 
cert denied, 404 US 854, 30 L Ed 2d 95, 92 S 
Ct 98 (1971). Later that year, the House of 

·Representatives refused to adopt an amend
. ment to an appropriations bill that would 

have had the effect of overruling the Labor 
Department's order. 115 Cong Rec 40921 
(1969). The ~nate, which had approved such 
an amendment, then voted to recede from its 
position. Id., at 40749. 

During tl)e· Senate debate, several legisla
tors argued that implementation of the Phila
delphia Plan was necessary to ensure equal 
opportunity. See id., at 40740 (remarks on 
Sen. Scott); id., at 40741 (remarks of ·Sen. 
Griffith); id., at 40744 (remarks of Sen. Bayh). 
Senator Percy argued that the · Plan was 
needed to redress disc_rimination against 
blacks in the construction industry. ld., at 
407 42--407 43. The day following the Senate 
vote to recede from its earlier position, Sena
tor Kennedy noted "exceptionally blatant" 
racial discrimination in the construction 
trades. He commended the Senate's decision 
that "the Philadelphia Plan should be a use
ful and necessary tool for insuring equitable 

~~~~~~•iiiiliiilliilliillp..iiiiiiilillfpiif.-.... _..-....-.._ employment of minorfties.'' Id., at 41072. 
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THE ASSOCIATED GEIIEIAL COITRACTORS OF ST. LOUIS 

2301 HAMPTON AVE. • ST. LOUIS, MISSOURI 63139 • PHONE: 314n81·2356 

Mr. Charles W. Lloyd 
Executive Secretary 

June 16, 1987 

Defense Acquisition Regulatory Council 
ODASD ( P ) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington,. D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

The Associated General Contractors of St. Louis is in agreement with the 
letter sent to you on June 1, 1987 by Hubert Beatty, Executive Vice President 
of the Associated General Contractors of America regarding the interim 
regulations implementing Section 1207 of Public Law 99-.661, the National Defense 
Authorization Act for Fiscal Year 1987. 

We support their position that the interim regulations: 1) not be 
implemented on June 1 for military construction procurement; and· 2) not be 
implemented for military construct~on procurement" until $uch time as the 
Department of Defense conducts an economic impact analysis of the regulations 
in compliance with the Regulatory. Flexibility Act of 198;0 .. 

The Associated General Co~tractors of St. Louis re:presents some 400 
constru~tion-related firms in the St. Louis Metropolitan Area and ·in Southeast 
Missouri. Thank you for your consideration of our comments. 

.JFS:af 

Sincere! y, 

ASSOCIATED GENERAL CONTRACTORS 

OF ST. LOU~' -~ . . 

/""'\. ! ·J . / ) 
i \ --,· /~,/ /; . ~! . .-:\ ·f( !/ . -~· .•• ~F. s·ha ·nessv. ·l_1 
I ·/ ' l/ 
L/President ·~ .: 



President 
RAYMOND E. JOHNSON 
Setenus Johnson & Son 
- Company 

Bay City 

VIce President 
II. William Lang 

Owen-Ames·Kimba/1 Co. : 
Grand Rapids 

"D'easurer 
JOHN C. FLOOK 

Wagner-Fiook Builders · 
Battle Creek 

Secretary - Manager 
. BART 0. CARRIGAN 

Director 
Employer Relations 

JACK RAilAGE 

Michigan Chapter ASSOCIATED GENERAL CONTRACTORS of America, Inc. 

2323 N. LARCH • BOX 27005 • LANSING, MICHIGAN 48909 • 5171371·1550 

THE FULL SERVICE CONSTRUCTION ASSOCIATION· 

June 19, 1987 

Mr. Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD (P&L)(M&RS) 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. L1 oyd: 

The Michigan Chapter of Associated. General Contractors of America 
{AGC) is a full-service trade association representing commercia 1 
building contracto'rs in· Michigan.-·· AGC supports the sentiments ex
pressed by Hubert·Beatty, AGC of America Executive Vice President, in 
his letter of June 1, 1987. · 

In that letter, Mr. Beatty voiced his opposition to the interim regu-
1 at ions imp 1 ement i ng Section· 1207 of Pub 1 i c Law 99-661; the Nation a 1 
Defense Authorization Act of .Fiscal Year 1987, for these reasons: 

1. The "Rule of Two" set aside· ·for small disadvantaged businesses 
(SOB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 _percent of military construction contract 
dollars to SOB firms. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SOB firms at prices that do not 
exceed fair market cost by more than 10 percent is not nec
essary, nor authorized by Congress~ to achieve the goal of 
awarding 5 percent of military construction contract dollars. to 
SOB firms. 

3. ·The use of a "Rule of Two" mechanism as a criteria for estab-
lishing SOB set-asides will force contracting officers to set 
aside an inordinate number of military construction projects, 
far in excess of the 5 percent objecti~e. 

(more) 
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_ i MIC~it;AN CHAPTER 
r.Associtl'ted General Contractors 

of America. Inc. 

Mr. Charles W. Lloyd 
June 19, 1987 
Page 2 

The implementation of the :interim regulations will be an open in
vitation to abuse the construction procurement-process. Further, it 
will discourage competition in the procur.ement process. AGC urges . 
that the regu 1 at ions not be imp 1 erriented unt i 1 · such time as the De
partment of Defense conducts an economic impact analysis of the· 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Sincerely F .. ~s,. 

'\~'k_~~-. 
J~k W. Ramage, Di or 
E loyer Relations , 

·, 

JWR:bss 



422 2nd STREET, P.O. ,BOX 1624, BISMARCK, NORTH DAKOTA 58502, PHONE 701·223·2770 

Mr. Charles W. Lloyd 
Executive Secretary 

June 22, 1987 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

CURT PETERSON 
ExecutlYe VIce Prealdent 

C::ont.raCt.Or"S of North Dakota 

The Associated General Contractors of North Dakota regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal .Year 1987, as a gilt-edged invitation to further abuse 
of the construction procurement process and opposes the interim regulations for that, 
and the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses (SDB) is not 
necessary, . nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small disadvantaged 
businesses. · · 

2. The use in military construction procurements of the legislative authority to 
award contracts to SDB firms at prices that do not exceed fair market cost 
by more than 10 percent ·is not necessary, nor authorized by Congress, to 
achieve the goal of awarding_ 5 percent of military construction contract 
:dollars t~ small disadvantaged businesses. 

3. The use of a "Rule of Two" mechanism as the criteria for establishing SDB 
:set-asides will force contracting officers to set aside an inordinate number 
:of military construction projects, far in excess· of the 5 percent objective. 
:A similar "Rule of Two" mechanism used in small business set-asides resulted 
:In 80°/o of Defense construction contract actions being set aside in FY 1984. 

Section 219.502-72(b) (1) is an invitation for abuse in that SDBs have merely. 
to offer a bid in a highly competitive marketplace· within 10% of what could reasori
ably be expected to be the award price. .• Thus, having established their "credentials!", 
and tneir non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction· projects. This 
proposal is ludicrous and the personification of abuse of the taxpaying public through 
the procurement process. 

AMIRICA PROGRISSIS THROUGH CONSTRUCTION ~ 4 ~ 
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2619 W. HUNTING PARK AVE., PHILADELPHIA, PA 19129-1303 [215] 223-8600 

June 18,1987 

Defens~ Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage business in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Histor1cally Black Colleges and 
Universities, and other minority institutions~ Third, it is not 
clear on what basis advance payments will be available to small 
disadvantaged contrac~ors in pursu1t of the 5% goal. And finally, 
partial set-asides have been s·pecifically prohibited despite _their 
potential contribution to small dis~dvantage participation at ·DoD. 
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H. :Pinckney General Contractor Inc. 
'6035CHESTNUT ST.- PHILADELPHIA, PENNSYLVANIA 19139 • PHONE 471-6510 

June 17, 1987 

Defense A.cquistion Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach it 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation; I especially support the intent to develop a 
proposed rule that woqlq e.~_tablish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factpr. 

However, I am concerned that several important questions 
have been overlooked in the· published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by HistoricalJy Black Colleges and 
Universities,. and other minority institutions. Third, .it is not 
clear on what basis ·advance: payments·will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And finally, 
part1al set-asides have bee~ specifically prohibited despite their 
potential contribution to_s~~l disadvantag~ participation at DoD.: 

I urge the Defense Department to aqdress the above issues 
quickly, and to move forward aggressively in pursing the 5%·goal 
set by law. 

HP/yw 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

OFFICE OF FEDERAL 
PROCUREMENT POLICY 

Mr. Charles Lloyd 
Executive Secretary 

WASHINGTON, D.C. 20503 

JUN 231987 

Defense Acquisition Regulatory Council 
Room 3C841, The Pentagon 
Washington D. c. 20301 

Dear Mr. Lloyd: 

·Enclosed for Council consideration are comments, dated 
May 22, 1987, from Ms. Eva Poling of the Mechanical 
Contractors District of Columbia Association, Inc. The 
comments, which were provided to us by Congressman Frank 
Wolf, concern the Department's interim rule for contract 
awards to small minority business concerns (DAR Case 87-33). 

Thank you for your consideration. 

Sincerely, 

~.~man 
Deputy Administrator 

Enclosure 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET. 

WASHINGTON, D.C. 20503 

.JUN 2 4 1987 

Honorable Frank R. Wolf 
u.s. House of Representatives 

·Constituent Services Office 
Suite 115 
1651 Old Meadow Road 
McLean, Virginia 22102 

Dear Congressman Wolf: 

This is in response to your recent inquiry on behalf of Ms. Eva 
Poling of the Mechanical Contractors District of Columbia Association, 
Inc. In her letter of May 22, 1987, Ms. Poling expressed concern 
about the interim rule recently issued by the Department of Defense on 
contract awards to small minority business concerns, and the economic 
impact of such a rule. · 

This interim rule is in direct implementation of Public Law 99-
661, which the Congress enacted with the objective of assuring that 5 
percent of Defense funds in certain categories of contracts, including 
construction~ were awarded to small minority· firms. It is not a final 
rule. Rather, it is an interim rule on which public comments have been 
solicited and will be accepted until August 3, 1987. It should also be 
noted that the progr~~m established by the law and implementing rule is 
limited to a three-year period, during which annual assessments of 
price, performance.and economic impact will be made. 

In light of the comm~nt period that is currently underway, we have 
taken the liberty!of forwarding a copy·of your.constituent's letter to 
the Executive Secr~tary of the Defense Acquisition Reg~latory Council 
at the Pentagon. : A copy of our referral letter is enclosed. We are 
·certain that Ms.· : Po1 ing' s views will be carefully and thoroughly 
considered by the ~ouncil. 

Thank you for ;bringing Ms. ·Poling's ~onterns to our attention. If 
we can be of further assistance, please contact me. 

Enclosure 

Sincerely, 

lSigned 

Gordon Wheeler 
Associate Director for 

Legislative Aff~irs 



Honorable Frank R. Wolf 
May 22, 1987 
Page :2 

'' • "•,, ',, 0 ••••1 " ,,..:.,, ,, ... ,_, ... .,,,,,, ••"' o • ( 0 
I 1 I •• I .. _,_,_,_: .... ~ ...... h .. ..o.~..i.o-.._.",., •.,;,. , •, ~ 

-Because we-basicallY~ are small business and do ·not have the resources to · 
twisf arms and lobby, we have become a 11 dumping 11 ground fo,r every 11 quick 
fix .. designed, such as·th~t proposed.for .fiscal years 1987, 1988 and 1989. 
It is. much .easier to use the 8( a) program i;han to carve out set asides in 
the mega industries that also _do work ~ith DoO. 

We have no quarrel with set asides per se; however, what has~been done in 
this instance is to close a.specific market to specific contracto~s who 
have ~ad access to it in the past. · 

Your help is needed in resolving this situation. 



·' • FR/ ~K R. WOLF 
• ~ ~1 10•M 0151\AICT, VIAGINtA 

WASHINGTON OFFICE· 

130 CANNON BUILDING 
WASHINGTON. DC 20515 

(202) 225-5136 

$ERVICES OFFICES: 

19 E. MARKET ST. 
ROOM 48. 

LEESBURG, VA 22075 
(703) 777-4422 

Mr. Fred Upton 

C!Congrt55. of tbt·. Wnittb ·~tat~~-:_ 
j$ou5e of l\epresentatibt! 

Rla~bington, ll(; 205.t? J UN /5 ,·1 l i 

June 9, 1987 

Acting Assistant Director 
Office of Legislative Affairs 

Office of Management and Budget 
243 Old Executive Office Building 
TT'3.shington, D.C. 20503 

ar Mr. Upton: 

COMMITTEE ON APPROPRIAT 
SUBCOMMITTEES: 

TRANSPORTATION 

TREASURY-POSTAL SERVICE-GEN 
GOVERNMENT 

SELECT COMMITTEE 
ON CHILDREN. YOUTH 

AND FAMILIES 

I have enclosed a copy of a letter which I have received 
from one of my constituents regarding a matter under your 
department's .jurisdiction. 

I would appreciate it if you would review the letter and 
address the issues which it discusses. It would be helpful if 
you would address your response to me, attention, Judy McCary. 

Thank you for your time and courtesy in being attentive to 
the concerns of my constituent. 

Wi~h best regards, 

FW:jsrn/kmk 

Enclosure 
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-mechanical contractors district of columbia association. inc. 

suite 807. 5200 auth rd .. suitland. md. 20746 

301 899-2988 

Eva S. Poling a Executive Vice-President 

DISTRICT OF COLUMBIA 

May 22, 1987 

Honorable Frank R. Wolf 
~651 Old Meadow Road 
Suite llS 
~clean, Virginia 22102 

Dear Congressman Wolf: 

~nAY 2 8.1987 

Lois DaCrema 
Executive Secretary 

~e call to your attention an interim rule amending the Defense Federal 
Acquisition Regulation Supplement to implement section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661). The 
statute permits DoD to enter into contracts using less :han full and open 
competitive procedures, when practical and necessary to facilitate 
achievement of a goal of awarding 5 percent of contract collars to small 
disadvantaged business concerns during FY 1987, 1988 and 1989, provided the 
contract· price does not exceed fair market _cost by more than 10 percent. 

The changes incurred by the interim rule are made without prior public 
~omment and are effective June 1, 1987. 

- !mplementation of the rule will have a drastic economic impact upon small 
¢onstruction contractor~ who have depended on_ the small business market for 

-their survival~ ·No prior study was made of this impact. The DoD .is using 
~he-8(a) program of the Small Business ·Administration as one method to 
reach the .5%.- As a result, the effect·on SBA's who-do not fit the SOB 
category will be catastrophic. Worse ·still, at this point in time _about 

_99% do not_ r~alize-what will b~ happening on June 1st. 

Congressman Wolf, the construction industry in this country is made up of 
many, many small businesses, what I refer to as a "mom and pop 11 industry. 
For every mega company, there are thousands of small comoanies that perform 
the work to keep the this country movihg, including those small firms that 
perform construction for the DoD under the SBA program. 

!)•~21 
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'r required C0~4lctlOD(S} will be :reviewed by this office 
in making a J!MO!Dmendation ·1»n -the continued reliance 
whieh the Gov.euuuent-can place ~n.the ·costs generated by 
and charged -to«Government ;contracts under the (CON
TRACTORS SYSTEMiNAMED) ~stem. 

Please provide70ui1Mdtten1>lan of action to address this 
matter within 30 dayS.-Should you have any questio~ on this 
matter, please contact (FAO REPRESENTATIVE) at 
(Telephone number) or the dersigned. 

Sincerely, 

JOHN DOE, FAO Manager 

Enclosure 
Common MRP Deficiencies 

FEDERAL CONTRACTS REPORT 

"informal" /other contract inventory 
requirements (whole cost/no cost trans

vernment. 
· g open .. actual histo

cess costs built in until 

~ on of company-owned 
. ueber /progress pa ent 

out the prior app 
jl(bn·inis· trative official hich can 
ntractually convey Government 

DOD'S INTERIM RULES IMPLEMENTING STATUTORY 5 PERCENT 
. MINORITY CONTRACTING GOAL 

PART 204-ADMINISTRATIVE 
MATTERS 

without the application of a price 
differential (i.e., the small 
disadvantaged business was the low 
offeror without the differential), enter 
Code3. · 

2. Section 204.671-5 is amended by 
adding at the end of the introductory 
text and before "Code A" in paragraph . 

• • • • (d)(9) the sentence .. Small · • 
Disadvantaged Business set-asides will (f) Part E. DD Form 350. Data 
use Code K-Set-aside. ": by changing the elements E2-E4 shown below are to be 
period at the end of paragraph (e)(3)(iii) reported in accordance with the · 
to a comma and adding the words appropriate departmental or OSD 
••unJess the action is reportable under . instructions. 
·code 4 or 5 below.": by adding (1) Item E1. Ethnic Group. U the 
paragraphs (iv) and (v) to paragraph award was made to a small 
(e)(3): and by revising paragraph (f), to disadvantaged business finn and the 
read as follows: · contractor submitted the certification 

~.671.5 · lnstrvctions for com~etlon of 
DO Form 350. . 

• 
(e) • • • 
(3) • • • 

(iv) Enter Code 4 if the award was 
fatally set-aside for small disadvantaged 
businesses pursuant to 219.502-72. · 

(v) Enter Code 5, if the award was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based o~ ~l!t! I!.Q2H~tio~ ~! .'!-. p~~~-- ..... 
differential. U award was made to a 
small disadvantaged business concern 

required by 252.219-7005, enter the code 
below which corresponds to the ethnic 
group of the contractor. 

(i) Enter Code A if the contractor 
categorizes the firm as being owned by 
Asian-Indian Americans. 

(ii) Enter Code B if the contractor 
ca tegori%es the firm as being owned by 
Asian-Pacific Americans. 
. (iii) Enter Code C if the contractor · 
categori~s the fmn as being owned by 
Black Americans. 

(iv) Enter Code D if the contractor 
ca tegori%es the finn as being owned by 
Hispanic Americans. 

(v) Enter Code E if the contractor 
categori%es the firm as being owned by. 
Native Americans. ·''' 

(vi) Enter Code F if the contractor 
categorizes the firm as being owned by 
other minority group Americans. 

(2) Reserved for OSD. 
(3) Reserved for OSD. 
(4) Reserved for OSD. 

PART 205-PUBUCIZJHG CONTRACT 
ACTlONS 

. 3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to re·ad as 
follows: · 

205..202 Exceptions. 
(a)(4)(S-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions under 206.203-70. (See 205.207( d) 
(S-72) and (S-73).) · 
• • • • 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-
73) to read as follows: 

~5.207 Preparation and. transmttta1 of 
synop .... 

. . 
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'tdl (S-72) Wbenrthe proposed ·PART 21..-SMALL liUSIIIUS MID. --econtrolled by one or more such 
acquisitiob provides for a total small· SMALL DISADVANTAGED BUSIHE88 ' c.individuala, and (c) the majority of the 

. disadvantaged bu1inesa set-aside CONCERNS -~Bl'lling of which accrue to such socially 

8.
. Se t' 21. g.ooo· d 219 001 .. ,~d economically disadvantaged · 

. ~ •ons . an . are -clndlvldua1s. . 
added ammedu~ tely befo~ S'!bpart ~9.1 . :...O-ct 11 dl d d indi "d 1 " 
to read as follows• ~ a Y sa Vantage VI Ua S 

·.· • · - -~eans Individuals who have been 
111.000 Sco9e of .,.rt. 'i&ubjected to racial or ethnic prejudice or 

· {a) (S-70) This part also implements cultural bias ~ecause of their identity as 
the provisions of Section 1207, Pub. L ,.qa'IJiember ·of a group without regard to 
S&-661. which establishes for DoD a five their qualities as individuals. 
percent goal for dollar awards during· · 7. Section 219.201 iiJ amended by 
Fiscal Years 1987 1968 and 1989 to small dd' h ( ) d ·r 11 
disadvantaged &Jsjness lSDBl cQncerns. a mg paragrap a to rea as o ows: 
and which provides certain · 211.201· ...O.neral poliCy. 

dlscrehonary authority to the Secretacy (a) In furtherance of the Government 
of Defense for achievement of that· policy of placing a fair proportion of its 
objective. acquisitions with small business 
21e.001 . DeflnltSonL concerns and small disadvantaged 

"Asian-Indian American," means a business (SOBs) concerns, section 1207 
United States citizen whose origins are of the FY 1987 National Defense 
India, Pakistan, or Bangladesh. Authorization Act (Pub. L. 99-661) 

.. Asian-Pacific American.'' means a established an objective for the 
United States citizen whose origins are Department of Defense of awarding five 
in japan, China. the Philippines,. percent of its contract dollars during 
Vietnam. Korea, Samoa, Guam, the U.S. Fiscal Years 1987, 1988, and 1989 to 
Trust Territory of the Pacific Islands, the SDBs and of maximizing the number of 
Northern Mariana Islands, Laos, such concerns participating in Defense 
Cambodia. or Taiwan. prime contracts and subcontracts. It is 

.. Economically disadvantaged the policy of the Department of Defense 
. individuals" means socially to strive to meet these objectives 
disadvantaged individuals whose ability through the enhanced use of outreach 
to compete in the free enterprise system efforts, technical assistance programs, 
is Impaired due to diminished the section a( a) program. and the special 
opportunities to obtain capital and authorities conveyed through section 
credit as compared to others in the same 1207 {e.g,. through the creation of a total 

~~..;..;.;:.;;::.;;::.=.,:.~~;;.;;.;;;.;;;;=..-..;.;.;.;:;.:..;.;;-..:-8 9'· . line of business who are not socially SDB set-aside). In regard to technical 
disadvantaged. ··assistance programs, it is the 

"Fair Market Price" For purposes of Department's policy _to provide-SDB 
this part. fair market price is a price concerns techriical assistance, to include PART 206-COMPETITlON 

REQUIREMENTS 
based on reasonable costs under nonnal, 
~!:tili.v~ ~nditions and not on · information about the Department's SOB 
ifiWP:li pns;niie coats. For methods 0 f..- . Program. advice about acquisition 

5. A new Subpart 206.2. consisting. of 
. · sections 206.203 and 206.203-70, is 

added to read as follows: 

determinina (air market price see FAR procedures, ·instructions on preparation 
19.8Q6-2. . . of proposals. and such other assistance 

"Native American,". means American as is consistent with the Department's 
Iridians, Eskimos. Aleuts. and native mission. Subpart 206.2~ull and Open 

Competition After Exclusion of 
Sources 

Hawaiians.· • • • • • 

206.203 Set-11skie for sman business and 
labor aurptua area concern .. 

206.203-70 Set-aald• for amaU 
dlaadvant.89ed business concema. 

··small business concern." ·means a 
concern including its affiliates, that is 
independently owned and operated, not 
dominat:tt in the field of operation in 
which it is bidding on Government 
contracts, and qualified as a small 
business under the criteria and size 

(a) To fulfill the objective of section standards in 13 CFR Part 121. 
1 ?n7 nr Puh L Q9-681. contracting "Smaij disadvantaged business (SDB) 
officers may. for Fiscal Years 1987, 1988,. concern," as used in this part. maans a 
and 1989. set-aside solicitations to allow ~- small business conce~ that (a} is at 
only small disadvantaged business · :··least 51 percent ownea by one or more 
concerns as defined at 219.001 to . in.~tividuals who· .are both socially and 
compete under the procedures in economically disadvantaged. or a 
Subpart 219.5. No separate ·justification publicly owned business having at least 
or detennination and findings is 51 percent of its stock owned by one or 
required ypder tbi:s Part to set-aside a. more socially and economically 
contract action for small disadvant disadvantaged individuals, (b) has its 

management .and daily business 

5-11-87 Federal Contracts Report 

a. Section 219.202-5 is amended by 
designating the existing paragraph as 
paragr~ph (a): and by adding a new 

· paragraph (b) to read as follows: 

219.202-5 ·Data collection and reporting 
! requirements. 

(b) The Contracting Officer shall 
·complete the following report for initial 
awuds of $25.Q()Q or greater. whenever 
such award is the result of a Total SOB 
set-aside (219.502-72). This report shall 
be completed within three days of 
award and forwarded through channels 
to the Departmental or Staff Director of 
Small and Disadvantaged Business 
Utilization. 
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~ .SinaU Disad'rantage&Bbslnes1'1SDB) · · · ....-:tfljfdetalled ev!d.ea.ce ~pportlna 
. Set-Aaide '41be1Jrotestant's claim.; · • . 

211.304 IOI&:IIIIon ~osklo a&· 

.dDFARS 206~70) {2) m1)rd~r_to apply to th··~uisition 
{b l Depariment of ne·fenae actlvttln 

·aba1J use the provtaion at 2SZ.7005, Small 
Dlaadvaatapd Buinea CoDcem · ·. : . Individual Contract A~tion Report . . In question:such protest must be filed 

with andTecelved by the..contractlng ·Representation.- in Ueu.of tha.provtaloo 
at FAR _52.219-2. ·Small Diaadvantaied (Over$2S.tpl) . · officer prior to the clo~ of bualnes• "" 

. ~ineaa ·Conc&J'D Representation. . t. Contract Number~-----;........,.. the fifth buaineaa day after the bid -
2. Action Date : • opening date for' sealed.bidl. in 

3. Total dollars awarded ····-··•······· 
4. Total value of fair market 

price (See FAR 19.806-2) .•..•••••.•• 

negotiated acquisitions, the contracting 
:n~: . officer shall notify the apparently 

unsuccessful offerora of the -apparently 
successful SDB offeror{a) in aecordance 
with FAR 15.1001 aDd etitabliah a .. 

· ·to. SKtion 219.501 f.a amended· by. 
ad.ding paragraph (b): by adding :at the 
end of paragraph (c) the worda -rhe · ... 
contracting officer ia responaible for 
reviewing acquisitions to determine 
whether they can be set-aside for 

5. Diff~rence ((3) minus (4)) .•••••.•••• 
--- · . deadline date by which any.·proteat em 

the instant acquisition must be received. 
SDBs."; by adding at the end of· 
paragraph (d) the worda "Action. that 
·have been set-aside for SDBa are not 
referred to the SBA representative for 
review.": by adding at the end of . 
paragraph (g) the words "except that the 
·prior successful acquisition of a product . · 

9. A new Subpart 219.3, consisting of 
sections 219.301, 219.302 and 219.304, is 
added to read as follows: 

SUbpart 21St~Determlnatlon of 
Status u • ·Small Business Concern 

211.301 ~epresentatlon by the offeror~ 
(S-70) (1) To be eligible for award 

under 219.50z;..72, an offeror must 
represent in good faith that it is a small 
disadvantaged business (SDB) at the· 
time of written self certification. 

(2) The contracting officer shall accept 
an o~ror's representation in a specific 
bid or proposal that it is a SOB unless 
another offeror or interested party 
challenges the concern's SDB 
representation. or the contracting officer 
has reason to question the · 
representation. The contracting officer 

l'Iilly presume that"socially a~d · 
economically disadvantaged individuals 
include Black Americans, Hispanic 
Americans, Native Americans, Asian 
Pacific Americans, Asian Indian 
Americans and other minorities or any 
other individual found to be 
disadvantaged by the SBA pursuant to 
section B(a) of the Small )3usiness Act. 
Challenges of the questions concerning_ 
the size of the SDB shall be processed in 
accordance with FAR 19.302. Challenges . 
of and questions concerning the· social 
or economic status of the offeror shall 
be processed in accordance with . 
219.302.- . 

219.302 Protesttngesmall business 
representation. 

(S-70) Protesting a SDB 
representation. {1) Any offeror or other 

. interested party may, in connection with 
a contract involving a SOB set-aside or 
otherwise involving award to a SOB · · 
based on preferential consideration, 
challenge the disadvantaged business. 
status of any offeror by sending or 
delivering a protest to the contracting 
officer responsible for the particular 
acquisition. The protest shall contain the 
basis for the challenge together with 

. (3) To be considered timely, a protest 
must be delivered to the contractina . 
officer by hand or telegt.am within the . _ 
period allotted or by letter poat muked 
within the· period. A protest shall also be· 
considered timely if made orally to tha 
contracting officer within the period .. 
allotted, and lf the contracting officer 
thereafter receives a confirming letter· 
postmarked no later than one day after 
the date of such telephone protest. 

(4) Upon ·receipt of a protest of 
disadvantaged business status, the 
contracting officer shall forward the 
protest to the Small Business . 
Administration (SBA) District Office for 
the·geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which ii not timely, the 
contracting officer shall notify the 
protestor that its protest cannot be 

or serVice on the basis of a small · 
business set-aside dries not precltide · 
·consideration of a SDB set-aside for
future requirements for that product or· 
service."; to read as folloW&:· · . .. . . . .. 
219.501 General. 

Cblibe determination to make a sou··. 
set-aside is a unilateral determination 
by the-eontracting·officer. · ,. . -. . . . . . .. - .. 

11. Section 219.501-70 is added to read 
as followa: · 

~19.501-70 Small disadvantaged buaineaa 
. set-astdes. 

consi dared on the instant acquisition but:... --::-7~:=-t-.,_.=...::...r-::.::.:..::=.;~;;=;;:::::;.:;..::=.=:.::
has been referred to SBA for 
consideriation in any future acquisition:. -~~rirr.~:..=.,.;..:;.:::;,;..,;~=;.:.:;;;~~-=--
however, the contracting officer. may 
question the SDB stafus of an. 
apparently successM offeror at an-y · 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

(5) The SBA will determine the 
disadvantaged business status of the 
questioned offeror and notify the 

{ 

contracting officer and the offeror of its -..:::::..::.::~==:.::.....:::.L...=.::~=~c..:..»;:IIU.-__,..--

detennination. Award will be made on 
the basis of that determination. This 
determination is final. 219.502-3 ·P~ Mt ..... 

(6) If the SBA determination is not These procedures do not anoly to SDB 
received by the contracting officer set-asides. SOB set-asjdes are · 
within 10 working days after SBA's authorized for use only when the entire . 
receipt of the protest. it shall be · . amount of an individual acquisition is to 
presumed that the questioned offeror is .c be set-aside. 
a SBD concern. This presumption will 
not be used as a basis for award without · 219.502-4 • Methods of conduCttnt Mt
first ascertaining when a determination · uldM. .-
can be expected from SBA. and where · (~) SOB .set~ sides may be conducted .. 
practicable. waiting for sw:h by ,_.sing sealed bids or competitive 
determination. unless further delay in propoeals. _ 
award would be diaadvantaseoua to the (b) Offers received on a SDB set-aside 
Government. from concerns that do not qualify as 
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..,.., . 
.. ;Sou eoncema shall be considered 
· · no~sponaive_~nd shall be rejected. 

-·.·· 211~2-70 (Amended] 

1.3. Secti~n 219.5cn-70 is amend~ by 
'Inserting in th~ second sentence of · ~~~~~~~~~~!.!ic!!Lll~U!®-
paragraph (b) between the word. · 

... others" .and the word ··when" the . 
w9rds .. except SDB set-asides.". 

211.502-72 SOB Mt-akte. 

(a) Except those subject to small 
purchase procedures. the entire amount 
of an individual ac Ul&Jllon shall be &et
asl e or exc us1ve parhc1pation if 
the contracting officer determines that. 
there is a reasonable expectation that 
{1) offera will be obtained from at least 

the supp es or services of different SOB 
concerns and (2) award will be made at 
a price not exceeding the fair market 

tecbnoloai l or architectyral tale t . 
consistent with the demands of tht 
acgwsition. 

(b) The contracting officer~make 
a determination under (a) above when 
any of the following circumstances are 
present: (1) the acquisition history 
shows that within the past 12 month 

eriod. a res onsive bid or off 
east one responsible SOB concern was 

wtthm 10 percent of an award price on a 
previous 2_rocurement and e.ilhs:.rJili!. 
least onejitber responsible SOB anurce.. 
a ears on the activi 's solicitation 
maili!Yl ist or (iil a resoonsible SOB .. 
responds to the notice in the Commerce 
Business Dail , or 2 . mul · 

express an interest in bavjmz \he . 
acquisition placed in the 8lal program; 
or 3 the contracti officer has 
sufficient factual information. au as 
lhe-reaul~a of capabilit · surve s b DoD 
technics eam o a 
east two responsible SOB sources. 

21t.S03 . Setting-........ of 
8CqUI8Itlon&. 

• • • • • 
(S-70) If. the criteria ln 219:.502-72 

have been met for an indhddual 
acq':rlsition. the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to 
SBA procurement cenmr?epresentative 
(if one ia assipod) ~at the acquisition 
will be set-asid~ fur SDB. 

16. Sectiot;t 21~ is amended by 
adding to paragraph (b) a new 
paragrap.h.(i) and by redesignating 
paragraphs (1) through (4) as paragraphs 
(2) through (5) respectively. to read a8 
follows: 

211.504 Set akte program order of 
precedence. 

(b) ••• 
(1) Total SOB Set-Aside (219.502-72]. 

• • • • • 
17. Section 219.506 is amended by 

adding paragraph (a), and by adding at 
the end of paragraph (b) the words 
"'These procedures do not apply to SDB 
set-aside.". to read as follows: 

219.506 W1thdrawtng or modifying set• 
askies. . 

(a) SOB set-aside determinations will 
not be withdrawn for reasons of price 
reasonablen~ss unless the low 
responsive responsi.ble offer exceeds the 
fair market price by more than ten 
pe~ent. If the contracting officer finds· 
that the low responsive responsible offer 
under a SOB set-aside exceeds the fair 
market price by mo~ than ten percent. 
the contracting officer shall initiate a· 
withdrawal. 

• 
(c) U it is necessary to obtain 

information in accordance with (b)(1) 
above. the contracting officer will 
include a notice in the synopsis 
indi_ca_ling that the acquisition may be 18. Section 219.507 is added to read as 

- - - follows: 
set-asade for exclusive SOB particieation 

~i~f~s~u~ffi~tc~ie~n~twS:!:.!D~B!:!...!so~urce~:!as..!!a~re~id!!:e~nwtiL!.!fi~e,gd.:_-_ 219.507 Automatic dlaolution of • set
prior to issuance of the eolicitatjon fsee • aak1e. 
205.207(d.) (S-73)). The notice should. The dissolution of a SOB set-aside 
encourage suCh firms to make their does not preclude subsequent 
interest and capabilities known as solicitation as a small business set · 
expeditioWily aa poaajble If prior to aside. 
synopsis. the detennination ha• been 19. Section 219.508 is amended by 
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adding paragraph (&-71) to read &8 

follows: 
211.101 .auloltatlon provcalona 8nd 
contract ce.... . · 
• • • • • 

887 

·[5-71) Thn:ontracting officer shell 
· lnaert tbedause-at 25Z.21~7006, Notice 

of Total Small Diaadvantaged Business 
Set-Aside, in .aUcttationa-and contracts 
for SDB aet-aaidee (eee219~502-72)•: : 

20. A new 8ubpart%19.S.,conalaUng of 
· eectiona 219.801 and.219.803,b added·to 
read ·ae follows: . ·--='· . 

Subpart ·~e.e-cGntractlng with ttMt 
.Smail BualneU Admlnlatratlon (the · 
8(a) Program) . . .. 

21U01 GeneraL 
The Department of Defense, to the . 

greatest extent possible, will award . 
contracta to the SBA under the authority 
of section 8(a) of the Small Business Act 
and will actively identify-Teq~ment8 
to support the business plans of 8(a) 
concerns. 

I 

211.103-dllectlng acqulsttlons 1or the 8(a) 
ProiJram. 

(c) In cases where SBA requests 
follow-on support for the incumbent 8(a) 
firm. the request will be honored. if 
otherwise appropriate. and will not be 
placed under a SDB set-aside. When the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(b)(2) exist. the 
acquisition may be considered for a SOB 
set-aside, if appropriate. 

21. Section 2.52.219-7005 and 252.219-
7006 are added to read as follows: 

202.211-7005 Sm8ll dladvantaged 
bwJnea COiteem-ntpl'eM&ItatJon. 

As prescribed in 219.304(b). insert the 
following provision in solicitations 
(other than those for small pUrchases), 
when the contract is to· be performed 
inside the United Stat". its tenitories or 
possessions. Puerto Rico, the Trust 
'rerritory of the Pacific :Islands, or the 
District of Columbia: · · 

Small Disadvantaged B~inesa CoDc:enl 
R~tatioo · · · 

XXX (1987) 

(a) Ce:tification. The Offeror represents 
and certifies. as part of its offer. tha~ it . 

XXX is. not a small disadvantage business 
concern. 
. (b) Representation. The offeror represents. 
m tenna of section 8{d) of the Small Business 
Act. that its qualifying own.ership falls in the 
following category: · 
--Asian Indian Americans · 
--Asian-Pacific Americana 
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--!Ditk JDINrft:ana . .• . ...... ~tapd.-or. poblldJ owned buatneu . (b)Qnem! : : . 
__ Hla~lc Americana ·• .. , 4av:bii at le~a~ 151 ~~ of' U8 1~ock o:w-t1 · · '*JtlVI~-ilre IOiicited only from amaiJ 
--NatiVe Americana ,; · «by One or more aoclalJy and economically • -efii~vantaaed buameaa concerns. Ofien 

Other Minority--··- '' · ~· c;diHdvantaged lndlvldaala. (2) hai Ita . . . Meeelvid b'Om concerns that are not tmall 
(Spedfy) · -~ent and dally tNaiDeu c:GatroUed ·-- .diAdvaD~ed bullneaa concema ahall be· , 

or Provlalon) · · ~by one or more_aucb tndlvkiUall ~ (S) aha .· :coDitdereT nonseaponaive and will be · 
1252..21~7008- Notice of tot.~ ...a· --..:n&JorltJ ,.lhe ~ ofwbk:b MX:Ne.IO · _. ~re~lect~ea::!!:--~-~-~~--..J-. 
dlsadv•atagect bt•lnaa Mt-ulde. ·......nucb~~Y and eco~omicaUy · ·- .... (2) ADt awantreawliDB from .thla 

· . . · . · · ·-..uia~flllq~ lndl.vl~~ · · · · mlldiiiron WDrbe maOeio a amall 
A. ~rescnbed ~n 219:~?1· ln~ert the .. ~Dy dis8dvantapd Jn~VIduala" . ditadvanty8d 6palne11 concern.· . · 

followmg ~a use. m sobcttations and ~badiViduala who have been aub.fetted (c)~enL A manufacturer or rqul~r 
contracta mvolVID8 a amall ·. torac:lalm.ethnJc prejudice or cuJtural biaa dealer aabmitttns an offer in Ita own name 
disadvantaged business set-aside. , becauae of their Identity a a a me.mbe.r of a agreea to fumiah. In performins the contract. 

IJI'OUPwltboat teiard to their quailttea 81 cuily end llama manufactured or produced' by 

Notice ol Total Small Dlsadvautqed · 
au.m... s.t-Atide '-- t987). 

(a) Definition& 
.. Small diaadvantaged business concern." 

as used ln this clause. means a small · · 
business concern that (1) is at least 51 · · 
percent owned by one or more individualt 
who are both IOC'ially and economically 

..tndivlduala. small disadvan~ buaineu concerns in the 
.::Economically dlaadv•ntas'Kflndividuala" United Statea.lta territories and posaeaaions, 

meBDa aocially .diaadwantaged individuals the Commonwealth of Puerto Rico. th.e U.S. 
whoae ability ~ compete. in the free Trust Territory of the Pacific Islands. or- the -

-.nterpriaeayatem it impaired due to District of Columbia • 
dtmJntsbed opportunitiea to obtain capital · (End of claus~ · 
and aedil u compared to othen ln the aame · ·-· 
tineGf buatneaa who are not socially 

...tisadvantaged.. · [FK Doc. Sl-10099 Filed 5-1-87; 8:4Sam) . 
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~F.~~ I NT E R NAT I 0 N A L . C.R EAT IV E ~AT A I N D U S T R I E S, I N C. 

P.O. BOX 451 • DANBURY • CONNECTICUT 06813 • TELEPHONE {203) 797-8551 • CABLES: 'ICDI' DANBURY 

May 29, 1987 

The Honorable William Howard Taft, IV 
Deputy Secretary of -Defense 
Department of Defense 
The Pentagon 
Washington, D.C. 20301-1155 

Dear.Mr. Secretary: 

I have been asked by Senator Weicker to review and comment on the contents 
of your memorandum pertaining to the 5% DOD goal for contract awards to 
Small Disadvantaged Businesses. 

As president of an 8 (a) Small Disadvantaged Business for the past twelve 
years it has been my experience, that clearly defined and detailed 
procedures must be established, to insure that the spirit and intent of 
Public Law 99-661 is implemented and achieved. The concept of this new 
program as an extension of the SBA 8 (a) program is commendable but the past 
short-comings of the 8 (a) program have shown that a better structure must 
be used initially if this new program is to be successful. Therefore, I 
also recommend that a method of monitoring and measuring compliance with the 
program's objectives be set-up .tn .. order to ensure that the established 
·target is met. 

·Thank you for giving me the opportunity to comment. 

Sincerely, 

;~E~E DATA.INDUSTRIE~, 

aJd~ 
INC 

President 

JV/mam 

/lOuD 099B6 



Automated Data Praallllftl• Manlpment 8ervl~l • Re...-oh Mel O.V.Iopmeftt 

June l, ~:-1987. 

Defense Acquisit"ion Regulatory Council, 
Attna Mr. Charles w. Lloyd, 
Bxeoutive Secretary, ODASD (P) DARS, 
c/o _OASD, (PitL) (M,RS), Room 3C841, 
'l'he Pentagon, 
waahington, DC 20301-3062 

Referencea DAR Case 87-33 

Dear Mr. Lloyd: 

REGIS'l'ERED MAIL 
RBTURN RBCEI»T REQUESTED 

The Department of Defense (DoD) ia to be commended on its aggres
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal tor Minorities." We, at Treap Aaaociatea, 
believe that the propoaed regulations published in the Federal 
Register, ,(Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation re9ulati.one with few exceptions, ana submit the 
following comments for your consideration: 

ISSOE: 

(1) The Rule or Two: The .interim rule establishes a "rule of 
two (ROT)~' regarding set-asides for Small Disadvantaged . Business 
(SDB) con(:arns, which is similar in _approach to long-standing 
criter-ia used to determine whether acquisitions should be set .aeide 
for smai:l: _bu8ines8ea_ as ··a class. " ••• Specifically, whenever a 
contracting -offiQer ·c3e.terminea that compet.ition can be expected ·to 
result between two: or more SDB concerns, ana· that there is 
reasonable-. expectati_on- that the award pr ic,e will not· exceed fair -
market __ ,.price by more than 10 percent,. th~ contracting officer is 
di~ect·aa .to reserve the aoquisiti<;>n ·for exclusive competition among 
such SDB firma •••• " . 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives tha Contracting _Officer complete 
authority in the ROT process, and faila to address the role of the 
Department-• a Small and Disadvantaged Business Specialists (SDBS). 
DoD .has a;c.dre of over 700 SOBS who·have done an outstanding job 
in the implementation of other le~islationJ Public Law gs-507, as 
an· exampl•· Therefore, we recommend that the regulations be 
written to mandate a~tive participation on the part of the SDBS and 

TAESP Aaaoclatea, Inc., A800 SemJnary Road. 8ulte 700, Alexandria, VA 22311 
(703) 8A5-MJO . 
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the Contract~ng Officer in rule of two decisions. We. feel that 
the foregoing will result in mo~e balanced and unbiasaed ROT 
opinions.· · 

ISSUE: 

2. Prote•ting small.disadvantagea business representation • 
. Paragraph 219.302 (S-70) found at 16265, states in part, 11 ••• (1) 

Any ·offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer ...... 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad
vantaged business status. 

RECOMMENDATION& Tha regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e.,, other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalitiea should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro
test process. 

ISSUE: 

(3) Subcontracting und~r SDB set ·asides. The -proposed 
regula;tions do not adar·ess the degree of subcon~racting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION:. 

In those .cases where subcontractin9 opportunities exist, · .we 
recommend· .that.· the successf-ul prime SOB offeror a be· required to 
award a mandatory percentage of such subcontracts to qualified 
minority busin·ess firms. You may wish to consider language similar 
to that cont~ined in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Again, ·DoD is to be commended for ita work in the var i·cus socio
economic programs,· and it Tresp Associates can be of any. 
assistance to you, please do not hesitate to contact me. 

F. MADISON 
Vice President 
Corporate Affairs 

cc: NEDCO COnference 
716 South Sixth Street 
Las Vegas, NV 89101 

National Federation of B(a) Canpanies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, . · 
Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Highway 
Crystal Ga~way III, Suite 1304 
Arlington, VA 22202 

Mr. Dan Gill 
Office of Small & Disadvantaged Business Utili_zation c 

oso, ·The· Pentagon, Washington, oc 20301 

\ 
' \ 

\ .. 
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. SA~LE CQ~~NT LETTER TO DoD 

June _, 1-987 

De f en s e - Ac q u i s i t i on Reg u 1 a to r y · Co u n c i 1 
ATTN: Mr. _Charles W. ·Lloyd 
Executive Secretary, ODASD {P) OARS 
c/o OASD {P&L) {~S) -
Room 3C84-l 
The Penta·gon 
Washington, D.C. 20301-3062 

De a r Mr • L 1 o y d , -

........... -··· ...... ;. ,..,.,...- .. - ·-· ....... &···-··----..,..:.;.~_h ....... :._ ...... : ... 

I am writing to express my support for the regulations that 
the Department of Defens~ has developed to reach its 5% minority 
contracting goal. In general, I think they represent~ step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to ·develop a 
proposed rule that would establish a ~~~preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several. important quest ions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participa~ion by Historically Black Colleges and 
Universities, and other minority instit-utions:. Third, it is not 
clear on what basis adv~nce payments w~ll be ~vailable to small 
d i s ad van t aged con t r a c to r s i n p u r s u i t o f. the 5% go a 1 • An-d 
fin~lly, partial· set-asides have been speci~i~ally prohibited 
de~pite their potential co-ntribution- to small' disadvantag·e· 
p a r ~ i c i-p a t i o n a t DoD • · · 

(Ad 9 -any o the r c omne n ~ s you t h i n k appro p; r i ate • ) 
. . . . 

I urge. the Defense Department to address' the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set.by law.: 

Sincerely, 



LEGISLATIVE 

AFFAIRS 

THE ASSISTANT SECRETARY OF DEFENSE : 
WASHINGTON, oc 20301 ~~:::.:·~Mr. Taft'~ eommBRt 

r::: 
~~:' ~UN ;I 1991-
·~ ~~~~~S SE£H 

MEMORANDUM FO~ DEPUTY SECRETARY OF .DEFENSE 

SUBJECT: Call from SenatQF" Gramm (R-TX)· Regarding Smail Minority 
Business 5 Percent Goal ~ INFORMATION MEMORANDUM 

Senator Gramm called this morning regarding the 5 percent goal 
for small minority businesses.·contained in Section 1207 of the 
1987 Authorization Act. Senator Gramm met with Mrs. Leftwich 
yesterday afternoon and learned for the first time that the term 
"fai.r market cost .. used in Section 1207 was a term of art defined 
in the FAR's and has no relationship, ·necessarily, to the lowest 
price for which DOD could obtain the product in the marketplace. 
The result, according to the Senator, is to authorize up to a30 
percent premium on top of an already inflated price. 

Section 1207 was apparently a la~t minute compromise during the 
House-Senate Conferenc~ 'On the Bill and the Senator was not aware 
of the significance of the term proposed by the House Conferees. 
He is not pleased. 

Senator Gramm plans to offer an amendment this year to delete 
"fair market cost" and substitute language referring to the 
lowest or reasonable price for which DOD could obtain the product 
in the market place. He requ~sts that th~ Section 1201· 
implementation regulations be "slowed down".suffidiently t6 allow 
this amendment to be reflected .rn-fnose?egulatiorys. 

~~;Jc 
M. D. B. Carlisle 

. . 
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CA..OUNE P. GOMIIZ 

- SI!CIIETARY TREASU"II" 

JOSEPH A. GOMEZ 

PR•SIDIINT 

STAT1! OF CONNECTICUT . 

MASTE" E~CTRICIAN 

CERTIFICAT1! .103252 

STAT1! OF NEW HAMPSHIRE 

. MASTER ELECTRICIAN 

LIC •• 7340 

STAT1! OF VERMONT 

MASTER ELECTRICIAN · 

LIC.~72 

COUNTY OF GREENE. NY 

MASTER ELECTRICIAN 

Lrc. e-2478 

COUNTY OF SULLIVAN. NY 

MASTER ELECTRICIAN 

LIC.~B 

Crn OF ALBANY. NY 

MASTER ELECTRICIAN 

LIC. e58 

Crn OF AMSTERDAM. NY 

MASTER ELECTRICIAN 

LIC. e48 

CITY OF SCHENECTADY. NY 

MASTER ELECTRICIAN 

.#~ ~~-t'~ ...k. 
&!&. {!gQd; ~s;: ~ k w~ /2//11 

/7;L (S /rf} ?cfS-~t1t1t1 

June t:5' 1987 

D~fense Acquisition Regulatory Council 
c/o OASD <P&L> <M&RS) Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DOD 48 CFR Parts 204, 205, 206, 219, & 252 

Dear Sir: 

We would like to comment on the following section A- Background. 
The new regulation would require: 

a) that lhe cost will not exceed lOX of 
the fair market value and 

b) That at leas~ two or mor' firms will 
be bidding on the proje~t. 

Through some twenty-four <24> years in the construction industry we 
have seen the: Engineers or Owner's budget <usually called by the agency as 
the fair market· va 1 ue > ·<see a 1 so 219. 506) swing fr:om very 1 ow compared· to 
the competiti-ve b i"d received and on rare occasion it swings high when then 
compared to the bids received.· 

In the cases where the go.vernment estimate is substantially low 
<lOX or· more>·, we have seen more than one course of act i-on t.aKen. We have 
seen the proJects re-advertised for· -a second round of ·bids <usually some 
redesigning taKes 'place to cut the costs). Another way is to ·asK fhe 
lowest responsible bidder for an extension so that the agency has some 
additional time in which to seeK additional funding. The third av~nue 
which is the least 1 ikely approached is cancellat~on of the project. 

Our question to you Mr. Lloyd is simple. Government estimates are 
seldom within the lOX fair marKet value as determined by competitive 
bidding. How is then that DOD is going to determine what the "fair market 
value" is? 

Why is it then, that DOD is taking a different approach from those 
practices used under "regular 0 •biddirig proce~s. 

WAREHOUSES 251-253-255 NORTH PEARL STREET • ALBANY, NEW YORK 122.07 



P. GOMEZ 

SI!C"ETAJn" T"•ASURI!" 

JOSEPH A. GOMEZ 

PltaSIDI!NT 

STAT1l ~CONNECTICUT 

MASTeR EUCT"ICIAN 

CI!"TIFICATI! ., 03252 

STATE OF NI!W HAMPSHIRE 

WASTE" EUCTRICIAN 

LJC. ~340 

STATE OF VERMONT 

WASTE" ELECTRICIAN 

LJC. n%72 

COUNTY OF GREENE, NY 

MASTER EU!CTRICIAN 

uc. n•?e 

COUNTY 01" SULLIVAN, NY 

MASTER EU!CTRICIAN 

uc: #228 

Crn OF ALBANY, NY 

MASTER ELECTRICIAN 

LJC. #58 

Crn OF AMSTERDAM, NY 

MASTER ELECTRICIAN 

LJC. #48 

Crn OF SCHENECTADY, NY. 

MASTER ELECTRICIAN 

LJC. ·~ 

9.~ ~ c1s;: ~ Jl{,. -W~ /1'//IJ 
!TeL fS/tf/ ?d'S-c11JIJIJ. 

During the coyr~e of bid offers~ we have·seen during regula~ 
bidding that, though in rare occa5ions,.only ·one bid is received, both 
Federal and State-· Agenc its have awarded such bids in the vast maJority of 
said occasions. 

Why is it again, that if the DOD's program is designed to help 
minorities, rul·es· and regulations, eifecting bids null and void, are· 
enact~d when a greater flexibility is granted to contracting officers 
during receipt of regular bids. 

We hope our comments and constructive criticizm is of value to you. 

cc: Mr. Harvey Davies 
Small Business Administration 

23Do0washington 

WAREHOUSES 251·253-255 NORTH PEARL STREET • ALBANY, NEW YORK 12207 



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

ACQUISITION AND 
LOGISTICS 

MEMORANDUM FOR 

SUBJECT: 

WASHINGTON.: D.C. 20301-8000 

In reply refe~ to: 
DAR ease 87-33 

Wilbert C. Scipio, Jr., May 1, 1987 

Subject letter is referred to your office for direct reply 
to Mr. Scipio. I have retained a copy of his letter for 
consider.ation by the DAR Council with other comments received 
under DAR Case 87-33. 

As you will note, Mr. Scipio. mentions the 5% figure ,used in 
implementing Section 1207 of Public Law 99-661 (DAR Case 87-33) 
and this implementation is not effective until June 1, 1987. ~ 
have forwarded a copy of the Federal Register Notice to Mr. 
Scipio. 

Attachment 
Ltr from Mr. Sci~io. 

~ 
OTTO J. GUENTHER, COL., USA ; 
Director: 
Defense Acquisition 
Regulatory Council-

I l 

l 

f. 



REPLY-TO 
ATTN OF: 

SUBJECT: 

JAN 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS ELECTRONIC SYSTEMS DIVISION (AFSC) 

HANSCOM AIR FORCE BASE, MASSACHUSETTS 01731-5000 

DAR Case 87-33, DFARS ·Implementation of PL 99-661, Set._-Asides ··for Small 
Disadvantaged Business Concetns 

To:. DARC (Attn: Mr. Charles W. Lloyd) 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P &. L) (M & RS) 
Rm. 3C841, The Pentagon 
Washington, D.C. 20301-3062 

1. AFAC 87-16 (27 May 1987), interim rules were distributed to implement 
Section 1207 of PL 99-661 "Contract Goal for Minorities". Under the interim 
rul~s, Contracting Officers are required to set-aside certain acquisitions for 
exclusive competition among small disadvantaged business (SDB) concerns 
whenever it is anticipated that two or more SDB concerns will submit offers 
and award will be made at not more than 110% of a "fair market price". 

2. Proposed DFARS 19.502-72 (a) recognizes that, in making SDB set-asides for 
R & D or architect-engineer acquisitions, there is a need to consider the 
availability of SDB scientific, technological, or architectural talent 
consistent with the demands of the acquisition. It is noted that in such 
acqu1s1t1ons, the offered price/cost is not the primary consideration in 
selecting the succe-ssful offeror for award. 

3. Propos~d DFARS 19.502-72 (a) and (d) imply that the SDB set-aside rule 
should apply only to acquisitions to be awarded at the lowest offered price 
(but not to exceed 110% of fair market price) on the basis of the responsive. 
(technically acceptable, qualified) offer made by a responsible offeror. 
Otherwise, under proposed DFARS_19.502-72 (d), for source-selections to be 
made _on the b~sis of consideratio~s other t~an only price, it would b~ 
necessary to make the source-selection decision as to the most advantageous 
offer and then could make. a:ward only if the price offered by the successful 
offeror wa~ ~lso withln the 110% of fair market value limitation. If ~ot, 
then presumably' the set-aside ~us·t be_ withdrawn under 19.502-72 (d). and the' 
requirements resolicited. ·such i procedure, _however, would be extrem~ly 
time-consuming and would crippl¢ :the ability of the agency ·to contract for 
critical requirements which do not fall within the categories of R & D or A &. 
E services, but require that award ·be made on primary considerations other 
than price/cost. Examples of such acquisitions include management and 
engineering support services (where management and technical factors are more 
important than price) and production awards which require the successful 
offeror to reverse-engineer pre~existing products for which reprocurement data 
is unavailable and then manufacture production quantities to a performance 
specification. Neither of these_examples would fall within the categories of 
R & D or A & E services so as to permit the contracting officer to exercise 
Judgment as to whether it would be appropriate to set such acquisitio-ns as ide 



·.;. 

for exclusive SDB participation as· proposed pFARS 19.502-72 (a) is presently 
written. It is suggested that this situatiori could be resolved if the·iast 
sentence of proposed DFARS 19.502~72 (a) were deleted and the introduction to 
the first sentence were changed .to.read: 

Contract 

Except for.acquisitions subject to small purchas~s 
and, excep .. t for negotiated acquisitions where award 
will be made on the basis of factors other than only the 
lowest evaluated price./cost for a proposal which· conforms 
to solicitation require~ents, the entire amount of an 
individual acquisition sh~l! be set-aside for •••••• 

/dc4c .. MCAVOY, Chief 
Law Division 

Cy: ESD/PK (Mr. Fowler) 
ESD/TC (Mr. Kalkman) 
AFSC/JAN 



OFFICE OF THE UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 2.0301-,3061 

OFFICE OF SMALL AND 

DISADVANTAGED BUSINESS 

UTILIZATION 

Mr. Wilbert C. ~cipio 
Scipio Engineering Co. 
8013 ,Champlain · 
Chicago, IL 60619 

Dear Mr. Scipio: 

i 

10 JUN 1987 

Please refer to your identical letters of June 17, 1987 
to the Deputy Secretary of Defense, Department of Defense 
(DoD) and to me regarding your proposal to alter the DoD 
implementation of section 1207 of Public Law 99-661 along 
the lines suggested in the 1980 Supreme Court decision on 
minority set-asides. 

Your letters are timely because the Defense Acquisition 
Regulation (DAR) Council is currently reviewing various 
public comments by those interested in the DoD proposed 
implementation of Public Law 99-661. · 

Accordingly, we have forwarded your letters to the DAR 
Council for their examination. We would expect careful 
review of your comments and those of others~ 

Thank you very much for your interest in the Department 
·of ·Defense. 

Sincerely, 

~ . -

LEFTWICH. 

cc: DAR Council 
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H · OFFICE Of · 
( THE SE-CRETAftY OF O~fENSE 

PHONE {312) 873-2456 

SCIPIO ENGINEERJNG CO. 
MECHANICAL ENGINEERING CONSULTANTS FOR 

ENERGY· CONSTRUCTION· ELECTRONICS 
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l. .. 

H. EARL FULLILOVE et al., Petitioners, 

v 
PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 

al. 

448 US 448, 65 L Ed 2d 902, 100 S Ct 27 58 . 

[No. 78-1007] 

Argued November 27, 1980. Decided July 2, 1980. 

SUMMARY 

Associations of construction contractors and subcontrEictors, along with a 
"' firm engaged in heating, ventilation, and air conditioning work, brought an 

action in the United States District Court for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual· and potential grantees of · 
·federally funded local public work projects, alleging that the "minori~y 
business enterprise" provision (§ 103(0(2)) of the Public Works ·Employment 
Act of 1977 (91 Stat 116}-a provision implemented in regulations of the 
Secretary of Commerce: and· IDJi~elines of the Commerce Department's 
Economic Development Administration-on its face, violated, among other 
things, the equal protection· component of the Fifth Amendment's du~ 
process. clause and various federal statutes prohibiting diScrim-ination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.) 
proscribing racial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to ·the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or supplies from 
businesses owned and controlled by "minority group members," defined in . 

Briefs of Counsel, p 1324, infra. 
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INTEGRATED SYSTEMS ANAlYSTS, INC. 

Mr. Charles w. Lloyd 

Secretary 

ODASD {P) DARS 

c/o OASD. {P&L) (M&RS) 

Room 3C84l ·rhe Pentagon 

Washingt?n, D.c.· 20301-3082 

Dear r-1r. Lloyd: 

July 23, 1987 

Serial: 87-M,-0174 

As a Senior ManaJer of a disadvantaged business, I am 

extremely concerned with Public Law 99-661 and Interim Rule 

implementation. 

I strongly support the enclosed recommended changes on 

the Coalition to Improve DOD Minority Contracting. 

Enclosure· 

JCE":stj 

Sinceraly, 

9~(.:/~a~-
James c. Froman 

Operations Center M~nager 

Copy to: Honorable Caspar W'eiriberge.r 

Honorable James Abdnor 

Honorable Gus Savage 

Merrifield Executive Center 
8220 Lee Highway 
Fai1fax, VA 22031 

703-641-9155 

- -~L 
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INTEGRAfED SYSTEMS ANAlYSTS, INC. 
21 July 1987 

. Mr. Charles W. Ll~yd · 
Secretary · : 
ODASD (P) OATS: 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20~01-3082 

. Dear Mr. Lloyd: 

As an executive of a dis~dvantaged business, I am. very concerned with the 
Interim Rule implementing Public Law· 99-661. : 

I strongly support :the attached recommended changes of: the Coalition to 
Improve· DoD Minority Contracting. 

Sincerely, 

C. A. Skinner, Jr~ 
Executive Vice President 
for Operations 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N. W. 
Washington, D~C. 20416 

Honorable G.us Savage 
U. S. House of Representatives 
Room 1121 Longworth Building 
·Washington, ·D.C. 20515 

Senator Alan Cranston 
· 7 44 G Street, Suite 106 
San Diego, CA. 92101 

Senator Pete Wilson 
401 B Street, Suite 2209 
San Diego, CA. 92101 

Congressman Jim Bates 
3450 College Avenue, Suite 231 
San Diego, CA. 92115 

Congressman Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA. 92020 

-Coalition to 'Impr-ove DoD. Minority Contracting 
·c/o Weldon H. Latham, Esquire 
Reed Smith Shaw & McClay 
8201. Greensboro :D.riv.e 
McLean, Virginia 22~02 

Marii1a Gateway 
740 Bay Blvd. 

Chula Vista, CA 92010 
619-422-7100 
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INTEGRATED SYSTEMS ANALYSTS, INC. 

Mr." Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

MARINA GATE.Yt!AY 

740 BAY BOULI$VARD 

CHULA VISTA, CA 92010 

819 422·7100 2_3 July 1987 

As an executive of a disadvantaged business, I am very concerned with the 
Interim Rule implementing ~ublic Law 99-661. 

I strongly support the attached recommended changes of the Coalition to 
Improve DoD l\iinority Contracting. 

Sincerely, 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E88o·. 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U..S. House of :;lepresentatives 
Room 1121 Longwqrth Building 
Washington, D.C. 20515 

Alan Cranston 
744 <):street, Suite 106 
San Diego, CA. 92101 



Mr. Charles W. Lloyd 
Page 2 
23 duly 1987 

cc: Pete Wilson 
401 B Street, Sui_te 2209 
San Diego, CA 9210_1 

Jim Bates 
3450 College Av~ntie, #231 
San Diego, CA 92115 

Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 
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POSITION PAPER 

CO~ENTS ON INTERIM RULE IMPLEMENTING PUaLIC LAW 99-661 

DATE~ July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely·response by the Department of Defense (DoD) 

in implementing.Sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority. community would realize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

historically Black colleges and universi~ies and other minority 

institutions. The legisl.ation recognizes that there is no 

economic parity between the minority and majo~ity populations, and 

attempts to close this gap by .providing an opportunity for.the 

minority community to participate more equitably in the economic 

distribution through defense procurement:. 
~ 

The Dep:artment of Defense implementation of the 

. leqislation~ while ti~~ly; ·dQes· appear t9 lac~ ~he neces~ary. 

·. aqgressiven~~~· ~~::~~P~~i~ ~(J ;~~~~~~~; e~~~ct·.~~t he S~ gOai ·. ·> .. 
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will b~ achieved. In fact, the implementation .relies heavily on 

the provisions o{ 15 U.S.C. 637 et seq, the ·Small Business Act, to 

the detriment of the realization of t~e goal. 

Seven (7) specific· areas whic~- would sig~~ficantly 

erihanc(;! the probabi 1 i ty of attaining the goal_, within the . 

framework of the legislation, are set,forth be~ow. An Executive 

Summary which provides a brief overview ·of these proposed actions, 

is attached. 

Substantive Programmatic Improvements (Tra~sition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a) Program because 

Certified S(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the 8(a) opportunities~ it is necessary that some 

hierarchal decision· process be utilized since the regulations as 

presently written possess the potential to severely restrict the 

opportunities for newly established or smaller 8(a) firms. 

The proposed regulations establish the first pri·ority of 

·the total SD~_set-asid~ in t~e set-aside program order of 

precedence (S~ction 219.504)~ At the same time~ Section 

·219.502-72(b)(2) reqitires the cont~ract.i~g officer to make an SDB 

set-aside.determinatiori when multiple·responsible S(a) firms. 
. . .· .. . ... · 
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program. Under these proposed ·r~gUlations, small a·(a) ·ri~~s·not· .. 
/ 

.yet firmly established would be .forced to compete·before they are 

ready. ·Additionally, acquisitions properly identified for the 

·a( a) program by. the activity SADBU would then req\li're a full 

technical and cost .competition, -rather than· a technical 

competition among the competing S(a) firms followed by SBA 

financial and management assistance to the successful S(a) winner 

of the technicai competition. 

To remedy this situati.Dn,. the regulations should state 

that 8(a) firms would receive first consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible 8(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rui~ does not adequately address the 

degree of subcontracting which a Small Disadvantaged Business · 

(SOB) will be permitted to pursue.under SOB set-aside procurement. 

This creates the potential £:or a. signi~.icant portion of the 

revenues earmarked for the minQrity community t9· end up in 

business of the majority community. This has been demonstrated 

und~r the ex'isting sm~ll 'bl:!siness• set:~·~si'd~ program· where. large 

-3-
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busines~ frequentlyplays a.major role in determining the ou~come 

of· small business :procurements, a_nd takes a s1gnificant portion of 

the dollars intended for the small business c~mmuni~y. Many small 

business-es in the dei~nse industry realize that unless they-- have a 

l·arge -business subcontractor wh~n bidding a· ·sz:nall·_ business set

aside, that their ,bid is fo~ nought. This has been~the central 

issue in many of the protests which are heard by the regional 

offices· of ·the Small Business Administration (SBA) _and the Office 

of Hearings and .Appeals.. This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SDB set-aside, 

unless the subcontract is to. a qualified Minority Business 

En~erprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars·would go to the segment 

of the marketplace for whom it was intended~ yet would permit a 

SDB the opportunity to seek additional needed capabi_lity to ensure 

~uccessful performance of a procurement effort. It would further 

promote the strengthening of minority businesses through 

cooperative efforts of the firms in the minority community. 

3. - The DoD implementation defines S~Bs. by referencing ·. 

Section ~(d) of 15, U.S.~. This section invoke_s the size standards 
.. 

_as estabfished _for each industry by the SBA. The:dollar volume of 

revenue represented Qy~the DoD 5% goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace.- With.SBA size standards as a limiting 

-4-
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factor 1 it may be difficult for the DoD to find sufficient number:s 

·of-qualified minority ~usiness enterprises to meet "this dollar 

volume~ especially since the size of .many of the MBF;_s in.: the 

defense industry ha~ b~en unrealistically inflated _-by revenues 

fr·om subcontracts from the SBA· via the section. a·fa)- Program. 

These MBEs have histQri'cally faced con_siderable difficulty af.ter 

leavin·g_ the S(a) busine.ss development program beca~~e of .limited 

access to traditional financial institutions and bias within the 

marketplace. As a resu·lt, many of these-~ms have not survived 

as minority businesses after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program~ 

it is recommended that revenues of the MBEs which were obtained 

via the S(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not ·constitute a novel approach to addressing this 

issue. In fact, it has been proposed_in a bill before the 

U.S .. House of Representatives, H~_R. 1807, addressing the ·.a(a) 

Program participation. ·Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 and 13 c·FR 

124.112(a)(2) .. Alternatively, as the intent of this. legislation 

is neither to .redistribute procurement dollars among small 

·businesses nor to lowe~'the amount of procurement d~llars among 

-small_ businesses, the- size standards for "disadvant:aged business" 
~ 

under this legislati-on could be redefined such that. if there are 

two or more disadvantaged businesses capable of performing the 

work, it could be set-aside. This would establish the preference 

-5-



• 

that the procurements set-aside should come from the:unrestricted, 

r~ther than the small business marketplace. (See the attached 

legal authority for the action proposed.) 

Crucial---Procedural Improvements 

4. The DoD Interim Rule effectively efiminates, ·from 

the SDB set-aside determination process, the most knowledgeable 

and efficient r~source that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adjudicating rejections 

of set-aside recommendations between contracting officers and 

SAOBU's, have been made inapplicable to the SDB set-aside program 

by DrAR 19.506. This undercutting of SADBU authority is further 

demonstrated in the DoD policy statement, where it is recommended 

that the contracting officer utilize acquisition history, 

so+icitation mailing l·lsts, the Commerce Business Daily, or DoD 

technical teams (a new_ and undefined term) to find· twQ capable SOB -

sources. The e-xclusion of. the SADBU representative from this 

process is highly suspect, especially since the SADBU . 
representative would be the most likely person to have, in one 

-6-
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locat~on, more information on SOB companies and capabilities than 

any of the sources listed_i~ the policy. It is spec-ifically 

recommended that the SADBU be }identified a~ an integ:ral party in 

_the SDB set-aside proces_s·.and ::that, as a minimum, the appeal 

rights in DFARS 19.505-·be m~de: applicable to the sea:· set-aside 

program. The DoD should,_ in order to show vigorous support for 

this Congressionally mandated program, consider providing more 

stringent and higher· visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest} a contract award under a SDB 

set-aside. Protests have frequently been used within the SOB set

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

.parties under the SDB set-aside be restricted to qualified SDB 

offerors, and that some c~nsideration be given to imposing 

penalties for protests which are ultimately determined to have 

been frivolous in nature. 

6. The DoD Interim Rule ~ontains no provisions for 

encouraging the award of :soB contracts tinder P.L. 99-661. (See 

Interim Rule, 52, Fed. R~g. 16263. (to be codif·ied at -.48 .CFR 

-7-
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§§ 204,.., 205, 206,, 219 and·25~)]. Therefore·, we recommend that 

some measure of ·the contracting·.o~ficer's performance include a~ 

evaluation of satisfactory progress towards the 5% goal. 

7. SmC:l_ll disadvantaged: businesses should not be 

excluded from par:ticip.ation in the program simply because they_ 

cannot perform the entire scope .of the requirements. Contracting 

officers should be encouraged to consider partial SOBs set-asides 

where there are SDBs-capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of OFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken_ as a package, these recommended changes are 

intended to substantially heighten the probability of realizing 

the DoD Minority Goal and to take a first step toward promoting a 

higher level of minority business participation in government 

contracting as a whole. 

.. 
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INTEGRATI;D MICROCOMPUTER SYSTEMS, INC. 
2 RESEARCH PLACE • ROCKVILLE, MARYLAND 20850 • (301) 948-4790 • (301) 869-2950 (TOO) 

Mr. Charles w. Lloyd 
Executive Secretary, ODASD(P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841, the Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

Integrated Microcomputer Systems, Inc., (IMS), ls a small disadvantaged business (SDB) 
which has been participating In Governtnent contracting through the Section 8(a) Pro
gram, small business set-asides, and full and open competition. We would llke to offer 
recommendations and comtnents regarding the Interim Rules authorizing an SDB set
aside program to assist the Department of Defense (DoD) ln achlevlng the 5% goal for 
contracts awarded to the minority community ln fiscal years 87, 88, and 89 establlshed 
by Publlc Law 99-661. 

We would llke to comn1end DoD for Its timely actlon ln promulgating procedures to pro
vide addltlonal opportunities for SDBs to participate in Government contracts. We 
belleve that the concept Is completely sound and Is the methodology which wlll best 
assist D.oD In achieving the desired goals. However, there are still certain major 
deficiencies which do not appea_r to have been addressed In the Councu·s Interim Rules. 
These. deficiencies could mllltate against goal ·achievement if not addressed. Addition
ally~ there appear to be several mlnor procedutal areas which could, lf changed, facili
tate the contractual process for both parties. It Is recognized that not; all the major 
deftciences noted are under the purview of the DAR Councll (or even DoD), but DoD 
appears to be the most logical sponsor of the required changes, regulatory and/or statu
tory. 

MaJor pollcy questions and deficiencies which are considered critical to the long tern1 
achiev~n1ent of_ the goal are provided In the attached comments 1, ~' and 3. Comments 
4 thro~gh 7 are recommended procedural changes. Which are furnished for your COn-' 
sideration. We believe that these changes could make the process _easter for everyone. 

1 



IMS appreciates the opportunity to comment on the proposed procedures. We hope 
that these comments will be he·lpful to the Department of Defense In offering increased 
opportunities to small disadvantaged businesses-to participate In providing DoD require-

" : 
ments for suppltes and services. . · 

Sincerely, 

.''/..) 
hn T.C. Yt 

President '· · 

cc: Honorable Caspar W. Weinberger . 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Ms. Norma Leftwich 
Director 
Office of Small and Disadvantaged Business Utlllzatlon 
Under Secretary of Defense for Acqulsltlon 
The Pentagon, 2A340 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Ad1ninistration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Dale Bumpei·s, Chairman 
Committee on Small Business· 
United States Senate · 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 205~0 

Honorable Lowell P. Welcker, Jr. 
Comn1lttee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 

· vVashington, D.C. 20510 
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Honorable Robert Dole 
United States Senate 
/SH 141, Hart Senate OIDce Bldg. 
Washington, D.C. 2P51Q-1601 

Honorable John Warner 
.United States S~nate --~ _ 
SR.421, Russell Sen~te O_mc~ Bldg. 
Washington, D.C. 2051Q-46b1 

Honorable Sam Nunn 
Committee on Small Business 
United States Senate· 
428-A, Russell Senate.: Office· Bldg. 
Washington, D.C. 20510 

Honorable Paul S. Sarbanes 
United States Senate 
SD 332, Dirksen Senate Office Bldg. 
WashingtonD.C. 2051Q-2002 

1-Ionorable Barbara A. Mlkulskl 
Committee on Small Business 

-United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Rudy Boschurtz 
Committee on Small Business 
United States Senate 
428-A, Russell Senat~ Office Bldg. 
vVashlngton, P.C. 20510 

Honorable Warren Rudman 
Con1mittee on StnaU Business 
United States Senate; 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Alfonse M. D'Atnato 
Cotnmlttee on Small Business 
United States Senaie 
428-A, Russell Senate Office Bldg. 
Washington, D.C; 20510 
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Honorable Robert W. Kasten 
Com·mlttee on:small Business 

; 

,.United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Larry ~res~ler 
Com:mlttee on Small l3uslness 
United States Senate 
428-A, Russell Senate Office Bldg. __ 
Washington, D.C. 20510 

Honorable Malcom Wallop 
Committee on Small Business 
Unlted States Senate. 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Christopher S. Bond 
Committee on Stnall Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable James R. Sasser 
Comn1lttee on Small Business· 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510. 

Honorable Max Baucus 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

:Honorable Carl Sevin 
Committee on Small Business 
Unlted States Senate 
428-A, Russell Senate Office Bldg. 
\Vashlngton, D.C. 20510 

Honorable Alan J. Dlxon 
Comn1lttee on S1nall Business . 
United States Seriate 
428-A, Russel) Senate Office Bldg. 
\Vashington, D.C. 20510 

4 



;;~.!.;:.v:_:,. '.:.:~+,,:~·.:;,\< ... :. ':· .... ' ... 

" 

Honorable David L. Boren 
Committee on Small Business 
United States Sell.ate 
'428-A, Russell Senate OIDce Bldg~ 
Washington, D.C. 20510 

Honorable Tom Harkin 
Committee on Small Business - · 
United States Senate -· . 

428-A~ Russell Senate Office Bldg~ 
Washington, D.c·. 20510 

Honorable John F. Kerry 
Committee on Small Business 
United States Senate 
428-A, Russell Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Constance Morella 
U.S. House of Representatives 
1024 Longworth House Office Bldg. 
Washington, D.C. 20515-2008 

Honorable Roy P. Dyson 
U.S. House of Representatives 
224 Cannon House Office Bldg. 
Washington, D.C. 20515-2001 

Honorable Helen Delich Bentley 
U.S. House of Representatives 
1610 Longworth House Office Bldg. 
Washington, D.C. 20515-2002 

I-Ionorable Benjamin L .. Cardin · 
u.s. House of Representatives 
507 Cannon House Office Bldg. 
Washington, D.C. 2051~-2003 

Honorable Tom i\1cMillen 
U.S. House of Representatives 
1508 Longworth House OIDc~ Bldg. 
Washington, D.C .. ;20515-2004 
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Honorable Steny H. Hoyer 
U.S. House of Representatives 
1513 Longworth House OIDce Bldg. 
Washington, D.C. 20515-2005 

Honorable Beverly B. Byron 
U.S. House of Representatives 
2430 Rayburn House omce Bldg. 
Washington, D.C. 20515-2006 

Honorable _·Nicholas Mavroules, Chairman 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
Washington, D.C. 20515 

Honorable Kweisl Mfume 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Charles Hayes 
Subcommittee on Procuren1ent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Conyers 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dennis Ecl(art 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg.· 
Washington, D.C. 20515 

Honorable Gus ..Savage 
Subcomn1lttee on Rrocure1nent 
U.S. House of Representatives 
2361 Rayburn House Office Bldg .. 
\Vashlngton, D.C.~ 20515 
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·Honorable Esteban Torres 
Subcommittee on Procurement 
U.S. House of Representatives 
"2361 Rayburn Ho~e Office Bl~g. 
Washington, D.C. : 29515 : 

!1pnorable H. Martll! Lancaster 
S1.1bcommlttee on ~rocurem.ent 
U.S. House of Represeni~tives 
2361 Rayburn Ho~e Office Bldg-. 
Washington, ·D.C. 20515 

Honorable Slllro Conte 
Subcommittee on Procurement 
u.s. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable John Rhodes 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Dean Gallo 
Subcommittee on Procurement 
U.S. House of Representatives 
2361 Rayburn House Office Bldg. 
Washington, D.C. 20515 

Honorable Frederick Upton 
Subcom1nittee on Procurement 
J].S. House of Representa~Ives 

. 2361 Rayburn 1-Iouse Office Bldg. 
Washington, D.C.: 20515 ·. 

Honorable Elton Gallegly · 
Subcommittee on Procure1nent 
U.S. House of Representatives 
2361 Rayburn Ho\.lse Ofllce Bldg. 
\~Vashlngton, D.C. 20515 
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MAJOR POLICY ISSUES 

1. -Orientation towards Services-Type ·contracts. :Th~ entire proposed program 
·· -established by ::t)?.e Interim Rules ls structured to ~fit I~ to ?he context of the current small 

buslneSS--set:..aslde program and the general tenor~<?,f exlstlng _contracting r~gulatlons. .· 
Both of these are completely qrlented toward -supply <;onyracttng and the manufacturlp.g 
lndustrles. However, the recent Senate Committee on S~all Business· report on Its sur
vey of graduates of the 8(a) program developed statistics· showing that only 3-4% of the 
responding minority business enterprises were engaged ln manufacturing; the large 
majorlty were either In construction or some type ;or services .. It would only appear logi
cal tliat the necessary-dollar Increases to meet.DoD's goal wlll have to be·obtalned In 
the Industry concentrations where the potential awardees are. The orientation of the 
detalled Implementing Instructions for the program are currently not In that direction. 
Although the Intent and the broad concept are both excellent and we concur completely, 
It Is suggested that a complete review of the detalled Implementation procedures to con
vert them more to a services/ construction orientation would ·probably produce much 
higher end results for DoD, I.e., award dollars to SDBs. 

2. Small Business Slze Standards. We recognize that the DAR connell does not 
establish small business standards ·but must conform Its policies to the size standards 
promulgated by SBA. However, achieving the directed goal Initially may well militate 
against Its achievement downstream because of the much greater volume of dollars 
which would be flowing Into the SDB community. Strict adherence to current size stan
dards could cause many SDBs to rapidly attain large business status, rendering them no 
longer eligible for awards either through the 8(a) program or the SDB set-aside pro
cedure being establlshed by the Interim Rules and/or DAR Case 87-33. Thls could 
dramatically reduce the nun1ber of highly quallfle~, responsible minority business enter
prises avallable to DoD,. restricting competition and potentially severely downgrading 
the quality_ of sup piles and services received by DoD since they would be then deallng 
mostly with newer, less experienced sources. A most logical solution to this potential 
problem seems to be for DoD to actively support the proposal In H.R. 1807 to exempt 
revenues obtained through 8(~) Program awards from the three year revenue computa-

. tlon used f9r slz·e determination where the standard ls expressed In dollar volume. The 
DAR Councll would appear ~Q be the logical ori~Inator of a recommendation within DoD 
for active Executive Departm~nt support of this: proposal. 

. ··An ·alternate approach, either as an Interim measure or If H~R. 1807 should fall passage, 
i . . . 

would. be a DoD request to th~ SBA to tal(e such an action within. Its already existing 
statutory authority. A :flpal alternative, eontlngerit upon the absolute lnten~ of the 
Congress In passing Section H~07 of P .L. QQ-661, would be for DoD to sponsor a legisla
tive proposal to redefine the ~P~l to be awards to ~ntltles simply specified as 'minority 
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business enterprises', dropping the term 'sm:all'. · It Is not Inconceivable that the con
tracting community has become so Ingrained In the use of the term .'small disadvantaged 
business', particularly since all contracting regulations and .programs are designed 
around that particular term, that It has become equated to 'minority business enter
prise'. Minority business enterprises qr disadvantaged businesses are not, of necessity, -
also small. The real Intent m~y well nave be~n to direct awards to minority owned 
businesses but the wrong, albel~ famu~·ar, terminology was Inadvertently used. __ 

However, regardless of t_he approach, we belleve this to be a real problem which must be 
addressed and solved lf.any program Is to be successful. We also belleve that DoD, 
through .OUSD(A), ODASD(P) and the DAR counctl, must take the lead In obtaining a 

·solution. 

3. Non-Degradatlon of S(a) Program. The direction to the contracting· officer at 
proposed paragraph 210.502-72(b )(2) appears to be ln direct confilct 'vlth the pollcy 
expressed at paragraph 21Q.801. Making a determination that an acquisition will be 
set-aside wlll, of necessity, remove that acqulsltlon from the 8(a) program. Contracts 
awarded to the SBA through the 8(a) program certainly count toward the dollar goal for 
DoD; diverting the acquisition from the 8(a) program both deprives the SBA Minority 
Business Development staff of the opportunity to determine the best match between the 
business development plans of Its 8(~) firms and the acquisition, and could deny the 
acquisition to any 8(a) firm since many SDBs are not 8(a) program participants. The 
21Q.502-72(b )(2) procedures appear to be an attempt to maximize award dollars which 
can both be attributed toward the 5% goal and reported by DoD as competitive awards. 
vVe strongly belleve the pollcy statement at 21Q.801 to be the only correct and equitable 
position and recommend the deletion of the procedure at 21Q.502-72(b )(2) In Its entirety. 
Further, since the Incorrect use of the term 'set-aslde' to also refer to 8(a) Program 
acquisitions has become endemic wlthln the contracting community, language should be 
added to Subpart 1Q.8 paragraph 210.801 to provide that the newly authorized SDB 
set-aside procedure shall ln no. 'vav divert acquisitions from the traditional 8{a) Pro
gram. Otherwise, the 8(a) Program should be Inserted as {b )(1) In Paragraph 21Q.504 
with each other category being dropped one notch to ensure that the 8(a) Program Is 
designated as first priority. 

·RECOMMENDED PROCEDURAL CHANGES 

4. Slze Standards 1n Svn6psls. It lsrecomn1ended that the lns~ructlons regarding. 
p-reparation of synopses at ?05 .. ·207 be expanded to ·also direct the contracting activity 
·submitting the synopsis to qetern11ne and clearly lncllcat~ the appllcable slze standard, 
preferably by ldentlficatlon or :the appllcable SICc.· Thls precludes potential offerors 
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from either requesting the soll.cltatlon only to determine that they are not eligible or 
having to call the designated polnt of. contact to attempt to determ:lne the si-ze standard. 
Particularly In the services area, a given functional description could be judged to be ln 
any of multiple SICCs, with differing ~lze sta~qards. C_ur~ent F AR/DF ARS directions 
for synopsis preparation do not expllcltly require Inclusion of the size standard. ·· 

5. Subcontracting from Non Minority. Business Sources. It Is _recommended that 
direction be provided to the Contracting Officer to t·he effect that each solicitation must· 
clearly specify the degree of subcontracting which wlll be permitted with other than 
small disadvantaged businesses. It Is believed that the Contracting Officer, wlth the 
advice and assistance of the SBA andfor supporting SADBU.representatlve, ls In the 
best position to make thls determination. Determinations should be based upon an 
analysts of the Individual requirement being set-aside and knowledge of the marketplace. 
Although 'fronting' should definitely be prevented Insofar as possible, the nature of the 
subcontracting effort logically required and the avallablllty from minority business 
sources varies with each acquisition. The· requirement for a relatively large percentage 
·of subcontracting, particularly where the subcontracting would be for equipment to be 
·provided as a portion of a services type contract, and the SDB can otherwise perform 
the requirement and will provide a significant effort, should not be a barrier to selecting 
an acquisition for a SDB set-aside. 

6. Small Disadvantaged Business Protests. The detalled Instructions regarding 
protesting a small disadvantaged business representation appear redundant and unneces
sary since they almost dupllcate FAR 1 Q.302. It Is recommended that the last two sen
tences of the proposed paragraph 21Q.301 and the entire proposed paragraph 21Q.302 be 
deleted. The follo,vlng substitution Is recomtnended: 

21 Q.302 Protesting a small business r~presentatlon 

Challenges of questions cqncernlng the slze or the disadvantaged business status of 
any SDB shall be processed In ac;cordance wlth the procedures ot FAR 1Q.302. 

7. Partial Small Disadvantaged Bust ness Set-Asldes. There app~a1-s to be no 
particular justification for the ·:policy contained In 21Q.502-3 excluding partial set-asides. 
Minority business enterprises should not be considered any less llkely to perform satis
factorily under the procedUres. for partial set-asides than any other small business. It ls 
recommended t~at the currently proposed policy s.tatetnent be rescinded and replaced 
by a policy that, If appr9prlat~, allows pat'tlal set-asides to be used for the SDB set-aside 

· program as -well. 
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NATIONAL SECURITY INDUSTRIAL ASSOCIATION 
National Headquarters 

1015 15th Street, N.W. 
Suite 901 

Washington, D.C. 20005 
Telephone: (202) 393-3620 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS · 
c/o OUSD (A) Mailroom 
Room 3D139 
The. Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

G. A. Dove 
Chairman, 
Board of Trustees 

D. G. Corderman 
Vice Chairman, 
Board of Trustees 

Chairman. 
Executive Committee 

H. D. Kushner 
Vice Chairman, 
Executive Committee 

W. H. Robinson, Jr. 
President 

AUb U ~ 1.1CSi 

The National Security Industrial Association (NSIA) is pleased to 
comment on the notice of intent to develop a proposed rule to help 
achieve a goal of awarding 5 percent of contract dollars to small 
disadvantaged businesses. (DAR CASE 87-33). This interim rule would 
amend the Defense Federal Acquisition Regulatory Supplement (DFARS) 
to implement Section 1207 of the National Defense Authorization Act 
for the Fiscal Year 1987 (PL 99-661) entitled "Contract Goal for 
Minorities". 

There is a concern especially among "small businesses" that under the 
proposed rule, the new percentage goals will infringe on the business 
opportunities of "small business" section not identified as "small 
disadvantaged businesses" (SDB). The same concern has been expressed 
by women-owned businesses, both of which are now competing against 
large businesse~. 

Many large businesses (some of who :are NSIA member companies) that 
are active in Defense Contracts through earnest: outreach programs 
are now spending 1.9% of their subcontracting dollars with small 
disadvantaged businesses. They would be hard ta$ked to increase 
·their purchases approximately 150% with Small.Disadvantaged Businesses 
( SDB) ·• : · : . · · ·. : . . · . . 

. . . 

This is extr~mely difficult in high-technology/manufacturing 
industries whe~e the capacity for.SD~ to produce.has n9t yet been 
demonstrated. · 

. . . 

Some NSIA smaller company members ~re further concerned that 
using less than full and open competitive procedures and making 
awards for prices that may exceed fair market costsby up to 10 
percent would definitely impact the strides they have made in being 
truly competitive with big business. 



Mr. Charles W. Lloyd 
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A fur.ther concern of both large and small" companies is that the 
emphasis on percentage ~nd the potential of~receiving 10 percent above 
fair market value·withoi.tt meeting competitive requirements could 
encourage a surge of business individuals to place a small disadvantaged 
person at the head of their firm representing 51% ownership, thereby 
creating "false fronts": to more easily reap the benefits of Defense 
business. 

Also of concern is the reporting by code for each "Ethnic Group· " 
such as Asian-Indian Americans, Asian-Pacific Americans,-Black Americans, 
Hispanie Americans, Native Americans, and Other minority groups. 
The potential for comparisons among ethnic groups, and potentially 
later requests, to "evep-out" individual ethnic groups because of one 
or more ethnic groups not getting their share appears to be administra
tively perilous. In addition, if this requirement were passed on to 
large business the administrative costs for systems and reporting 
would be sizeable. This would appear to impact also on the information 
collection requirements·found in the "Paperwork Reduction Act". 

Finally, the National Security Industrial Association encourages the 
proposed "enhanced use" of technical assistance programs by DoD to 
SDB since this would help increase the vendor base, increase potential 
for SDB, and eventually help efforts to provide the available 
products at the lowest life cycle cost to the Federal Government. 

We would be pleased to meet with you to further discuss this issue. 
Point of contact is Colonel E.H. Schiff of···my staff. 

Jr. 

WHR: ff 

!., 



INTEGRATED SYSTEMS ANALYSTS, INC. 

C. Michael Gooden 
I )u:s i rlr' 111 

Mr. Charles w. Lloyd 

July 27, 1987 
Serial: 87-C-648 

Executive Secretary, ODASD (P) DARS 
·Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&Rs) ,· Room 3C841 
The Pentagc:>n 

-washington, D.C. 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

By letter dated June 9, 1987, Serial: 87-C-506, Integrated 
Systems Analysts, Inc. (ISA), provided recommendations that ad
dressed four specific areas wherein the DoD implementation of 
Section 12.07 of P.L. 99-661 could be significantly enhanced 
within the framework of the existing legislation. 

Since submission of the June 9th letter, ISA has been a 
participan~t in a number of .. discussion groups established within 
the minority business community for the purpose of developing a 
united anif cohesive position on the proposed regulations. As a 
result of these discussions, ISA wishes to provide comments on 
three (3) additional areas which are complementary to our earlier 
submissioo. 

Additional comments are set forth below: 

1. The proposed implementation of P.L. 99-661 could hinder 
·the objectives of the Section 8(a) program because certi
fied~ 8 (a) business ·could be forced to compete for set
asio'es before they have gained the financial capability to 

·be able to reasonably compete against more established 
finns.. See 52 Fed. Reg. 16266 (to be modified at 48 CFR 
219·.,502'"'772.). In order to preserve the 8 (a) opportunities·,· 
it is· necessary that some_hierarchal decision process be 
utilized since the regulations as presently_written possess 
the,potential to severely.restri~t the opportunities for 
newly established or smaller 8(a) firms. · 

Corporate Offices 
1215 Jeflerson Davis Hwy. 

Crystal Gateway Ill, Suite 1304 
Arlington, VA 22202 

703-685-1800 
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The proposed regulations establish the first priorify 
of the total SDB set-aside in the set-aside program order 
of precedence (Section 219.504). At the same time, Section 
219.502-72(b)(2) requires the contracting·officer to make 

. an SDB set-aside determination w~en multiple responsible 
· 8(a) firms express an interest in having an acquisition . 
placed in· the 8(a) program. Under these proposed regula
tions, small 8(a) firms not yet firmly established_ would 
be forced to compete before they are ready. Additionally, 
acquisitions properly identified for the 8(a) program by 
the activity SADBU would then require a full technical and 
cost competition, rather than a technical competition amorrg 
the competing 8(a) firms followed by SBA financial and 
management assistance to the successful 8(a) winner of the 
technical competition. 

To remedy this situation, the regulations should state 
that 8(a) firms would receive first consideration for 
direct 8(a) contracts, or a technical competition would be 
conducted when two (2) or more responsible 8(a) firms 
express an interest in an acquisition, for all appropriate 
procurements below a certain threshold value. This would 
be similar to the threshold presently ~stablished for the 
small business set-aside program in DFARS 19.501. Specific 
and different thresholds (e.g. all appropriate acquisitions 
less than $2M) could be established by industry groups, 
i.e., manufacturing, construction, professional services, 
nonprofessional services. 

2. The DoD Interim Rule contains no prov1s1ons for 
encouraging the award of SDB contracts under P.L. 99-661. 
[Se~ Interim Rule, 52, Fed. Reg. 16263 (to be codified at 
48· ·cFR 204, 205, 206, 219 and 252)]. Therefore, we 
recommend that some me:asure of the contracting officer's · 
performance include an evaluation of satisfactory progress 
towards the 5%: goal. 

: .3. :. Small disadvantaged businesses should not be excluded 
.. from participation iri the_program simply because. the~ 
ca~not perform the erit1re scope of the.requiremertts. 

: ~optracting officers .should be ehcouraged·to consider 
pa~tial SDBs set-asides where there.are SDBs capable of 
performing discrete portions of·omnibus or other large 
contracts. This would avoid the obvious result that no 
SDBs will be sufficiently large or qualif!ied to perform 
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some of the more complex Defense contracts. It is well 
within the spirit of DFAR 19.502-3, the purpose of.which 
is to protect SDBs from usurp~tion of their contracts by 
large businesses. This position is consistent with the 
intent, since allowing SDBs to perform portions of 
contracts encourag~s, rather than discourages, greater 
·soB participation. 

As with my earlier letter, I sincerely appreciate the 
opportunity to offer these comments. The importance of Section 
1207 of P.L. 99-661 and these regulations to the minority 
business community cannot be underestimated. I look forward to 
final regulations which will provide the means for DoD and the 
minority business community to work together toward achievement 
of the legislative goals. 

Sincerely, 

INTEGRATED SYSTE.MS ANALYSTS, INC. 

/
,; . .!/I // 

' 17 ~ti-Y;./ //::~{_________ 
LG. ~ichael Gooden ·· 

President 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Council 
ODASD(P) OARS 
c/o OUSD(A) Mail Room, Room 3D139 

AUG 0 ~ 1987 

The Pentagon, Washington, DC 20301-3062 

Dear Mr. Lloyd: 

The following comments are submitted ·in compliance with DAR Case 87-33 
and the procedures specified in the Federal Register, Wednesday July 1, 1987. 

The Department is happy to note the Department of Defense (DOD) attempt to 
set a "goal of awarding 5 percent of contract dollars to small disadvantaged 
businesses." Achieving' this goal will affect the Indian communities in a 
positive way. As you may be aware, there are presently four Indian 
communities enjoying the benefits of DOD contracting and we would like 
to see that number expanded. There are at least 245 additional Indian 
communities that suffer from acute unemployment. We have searched for 
ways to get these communities more involved with Defense contracting and 
we see your setting of five percent as a positive step in that direction. 
In order for the five percent goal to become a reality, we believe that 
an incentive system designed to allow the prime and sub-contractors a 
five to ten percent additional cost support fee should be made part of 
the system. Without such an incentive, it- is difficult, if not impossible, 
to attract to the rural isolated areas, those businesses that are the core 
of the Indian communities' need. 

In addition to an incentive system being included, we strongly suggest that 
a reporting system that breaks out the Indian businesses (both 8(a) and 
non-8(a)) that receive Defense related contracts be developed and that 
the report be shared with the Bureau of Indian Affairs. This information 
would assist us to better coordinate our own economic development programs. 

It has come to our attention that a very practical way of increasing the 
number of contracts to small businesses might be achieved by increasing 
the number of Break Out Specialists (Procurement Outreach Representatives 
(PCR's) in SBA's Procurement program). These specialists "break-out" 
procurements for small businesses within major requirements. It is our 
understanding that there are only-ten of th~se specialists n~tionwide; 
to double or triple their st~ff could assist in meeting the· five percent 
goal. · · · 

Sir:tcerely, 

~~-~ 
Acru'Jcfssistant Secretary - Indian Affairs 
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NORTHWEST FLORIDA·' CHAPTER 

THE ASSOCIATED GENERAL CONTRACTORS· OF AMERICA. INC. 

Mr. Charles w. Lloyd 
Executive Secretary 

201 ·s. "~" STREET, TELEPHONE 43~0!5!51 

PENSACO~A, FLORIDA 32501 

June 19, 1987 

Defense. Acquisition Regulatory Council 
ADASD(P)DARS 
c/o OASD(P&L)M&RS) 
Room 3C841 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

RE: DAR Case 87-33 

The Northwest _Florida Chapter of Associated General Contractors regards 
the interim regulations implementing Section 1207 of Public Law 99-661, 
the National Defense Authorization Act. for Fiscal Year 1987, as a gilt
edged invitation to further abuse of construction procurement process· 
and opposes the interim regulations for that, and the following reasons:. 

1. -The "Rule· of Two" set-aside- for small disadvantaged businesses . (SOB) 
:is not necessary, nor .a~thorized by Congress, to achieve the goal of 
:awarding 5 percent of fnili tary_ construction contract dollars·. to small 
·disadvantaged business~s. 

2. The -use in military cons"t:ruction procu.renients of the legislative authority 
to award contracts to SOB firms· at prices that do not exceed fair market 
cost by more than 10 p·ercent is. not necessary, nor authorized by. Congress,· 
to achieve the goal awarding 5 percent of military construction contract· 
dollars to small disadvantaged businesses. 

3. The use of a "Rule of TWo" mechanism as the criteria for-establishing 
SOB set-asides will force contracting officers to set aside an inordinate. 
number of military construction projects, far in excess of the 5 percent 
objective. A similar "Rule of Two" .mechanism used in small businesses 

.set-asides resulted i~ 80% of Defense construction contract actions being 
set aside in· F~ 1984. ; 

AMERICA PROGRESSES THROUGH CONSTRUCTION ~ 4,-~ 
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·:·: ... ·::-~}Implementation-of SOB Set-Aside Is Not Necessary_ Nor Authorized for Military 
Construction 

-· :. · · .. ·section l207 .. {e) (3) _of the_ National. Defense Authorization· Act- for Fiscal 
Year 1987 prov;ides the Secretary ·of -.Defense with authority ·to enter into_ 
contractS. using les$ than, .... full and ·op¢n'l competitive· p:rpcedures. and. to. award· 
such contracts to_SDB firms ·at·a price in excess· of fair market prices by_ 
no more·:. than-... 1_0. percent'· o;nly.·;:_''when. riec·essar:y). to, :facilitate: . .achievement of 
the 5 percent goal." :·-The legislatiye; intent is clear that only .. when existing 
resou1:ces. are. inadequate- to achieve ·:the 5 percent·· objective. should the· 
Secretary of Defense consider- using less than full and open competitive 
procedures such as set-asides. 

While such restrictive procurement -procedures may. be necessary to achieve 
the 5 percent-objective in certain classifications-of Department of Defense 
procurements,. such procedures are clearly not necessary in military 
construction.- In fiscal year 1985 disadvantaged businesses ·were .awarded 9 
percent of Department of I)efense construction contracts ($_709 million 
of $7.9 billion). Clearly the 5 percent objective has already been achieved 
and exceeded through the full. and open competitive procurement process 
for military construction contracts. 

Applying the "Rule for. Two" SOB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
authorized .by the legislation since such set-asides are not ·"necessary to 

. facilitate-achievement of the 5 percent goal." 
·\ 

Contract Award to SOB at Prices That Do Not Exceed 10 Percent of Fair Market 
Cost Is Not Necessary: Nor Authorized for·. Military Construction 

Application of the legislative authority·to·award.contracts.to SDB firms 
at a price not exceeding fair market cost by .mor.e thari 10 percent to military• 
construction procurements· is also not- authorized by the' ·legislation since ' 
the same condition .is .placed on thatprovision utilizing less than full and . 
ope:r: competition·; that. is, the 10 percent price ·differential is to be ~tilized 
only "when necessary to facilitate achievement of the 5 percent·goal." 

The routine and arbitr~ry use of the 10 percent .price-differential provi~ion 
in military-construction procurements will-only serve to increase the cost of
construction to the taxpaying public and yet bear no relationship to achieving 
the 5 percent objective. 

'The ten percent allowance is nothing more than an add-on cost, to-
the qetriment of taxpaying, particularly since the definition of fair market 
cost :co-ntained in the interim regulations is· based on reasonable costs ·under 
normal competitive conditions and not- on the lowest possible costs. This 
definition ignores the market realities of how prices are derived. Fair 
market prices are exclusively the· proqucts of competition. Competition 
forces business firms to seek the lowest possible cost metpods of producing 
or providing service~ The fair market prices m~st be one a~rived at through 
comp~tition, -not developed-by in-house cost estimates and catalogue prices. 

· The ·price estimating methods proposed in the interim regulations are. not 
subject to pressure from, and condition in, the marketplace and must not be 
used to develop a fair market price: · 
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The pressures to exceed the five percent goal ~e l~ely to influence 
·government-estimators to inflate their-estimates in_orde~ t9-provide.SDBs 
with the.opportunity to· develop _a non~competit~ve_price within the .protective 
.ten percent statutory illlowance.- Not o~ly will the pressure to inflate·_ .... · 
the ·"fair market price" increase the taxpayer.':s costs, but the subsequent 
contract award. price submitted by the SOB .in the absence of full and open 
competition will _further increase the taxpayer's cost:s. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting aside 
contracts forSDBs will force contracting officers to set aside contracts 
in numbers which bear no relationship to the 5 percent objective. 
Experience with the existing small business Rule of Two, as contained in 
the FAR and the Defense Supplement to the Federal Acquisition Regulation 
(DFAR), bears evidence to the indiscriminate results of a "Rule of Twon 
procedure. 

In testimony on the Rule of Two before the.House Small Business Conunittee 
last June, the SBA's Ghief Counsel for Advocacy stated that the Rule of Two 
"is a convenient tool .for determining when set-asides should be made." 
AGC agrees that contracting officers find the Rule of Two to be a "convenient 
tool" for determining when to set aside procurements for restricted 
competition--a "tool" which,\ in construction at least, has resulted in a near
compulsion on the part of contracting officers to set aside nearly'every 
construction contract on. the agencies' procurement schedule. AGC is confident 
that exactly the same abuse will occur with the adoption of the "Rule of Two" 
for SOBs; that is, contracting officers will indiscriminately set aside 
any and _every solicitation-in order to meet and far exceed the "objective." 

An example of the_problem that will result by theuse of the Rule of 
:Two as the crit~ria for determining SD~ set-asides is the disproportionate 
number of contracts for restricting competition set-aside by the Defense 
Department ·using the existing small business Rule of ,Two. In FY 1984, 
the Defense Department· removed ·80 percent of its . construction contract 
actions from the_open, comp-etitive market. .Of 21,188 contract actions, 
17,055 were set· aside for exclusive bidding by small businesses. 

Contracting. officers are delegated the responsil?ility to determine which 
·acquisitions should be set aside for SOB participation. Contracting 
_officers are directed, in Section 219.502-72, that iri making SOB set-
asides for research and development or architect-engineer acquisition, 
there must be a r·easonable expectation of obtaining from SOBs scientific 

_and .technological or architectural talent consistent:with the demands of the 
acquisition. There are construction acquisitions, as well, in which the 
complexity of construction demands an adequate experiential and competency 
level. Recognition of this is not included in Section 219.502.72(a), 
leaving the distinct impression that contracting officers will indiscriminately 
set aside virtually all construction so.lici tations. · 
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·~k~·~~.{.·< ·· · . .-.·.·Section 219.502:..72.(bl (1) is q.:.hlt...:~dged invitat.i:OA~E for, abuse_ in :that· 
.-~~·-: .. ·.soBs have merely .to dffer'-~a·b:i.d in a. highly c6mpetitive_marketplace .. wi~in 10% 

of what could ·reasonably:' be expected to be the award price."· Thus;' having 
established their ·"cix:edentlalsl", a~d· their non-competitiveness·, ·the 
.government .would. then ·sanction and encourage this· .non~.competitiveness by· 
setting as:i.de subsequent construction projects. This: proposal is ludicrous 
and the personification of abuse of the taxpaying public through the procurement 
.process. 

AGC urges that the interim regulations: 1) .not be· implemented on June 1 
for military construction procurement; and 2) not be implemented for military 
construction.procurement until such time as the Department. of Defense conduct~ 
an economic impact analysis of the ·regula.tions in compliance with the Regulatory 
Flexibility. Act of 19l30. · 

TCBJ/ljg 
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Building A Better New Mexico 

lEW .IEIICO BUILDIIG BlAICH 1615 University Blvd •. N.E. 
Albuquerque, Nevv Mexico 87102 

!A\@@®© HID~®~ ®@OO®IJIDfi ©®DirttiJID©fi®IJ@ . ®tf !A\[fl)®IJH©ID Phone: (505) 842-1462 

June 18, 1987 

Mr. Charles w. Lloyd 
Executive Director 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301 

RE: DAR Case 87-33 

Dear f\1r. Lloyd: 

The New Mexico Building Branch, Associated General 
Contractors, representing over 200 construction companies which 
are responsible for over 50 per cent of New Mexico's commercial 
c6ri~truction volume each year, opposes the interim regulations 
allowing for the "Rule of Two" set aside for Disadvantaged 
Businesses in Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987. 

We oppose the "Rule of Two" interim policy for the ~following 
reasons: 

1. We. believe that it is not. necessary, nor has it been 
authorized by Congress, to a~hieve a five per 'ce~t goal 
of mi 1 i tar y construct ion contract dollars :to: small 
disadvantaged busines~es through the "Rule of T~o" set 
aside. 

i 

2. Nor is it necessary, we believe, to use legiqlative 
authority to award contracts to SDB firms .at :prices 
that do not exceed fair market cost by more than:10 per 
cent in order to achieve the goal of awarding five per 
cent of military construction 6ontract dollars to small 
disadvantaged businesses. 

Serving Open Shop and Union Contractors 
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LANG DIXON·& ASS.OCI~TES-

June 1~, 1987 

. . 

Defense Acquisition Regulatory Council 
Attn:. 1-ir. Charles W .. Lloyd 
Executive Secretary,· ODASD (P) DARS 

. c/o OASD · (P&L.) (U&RS) 
Room 3C841 

-The ·Pentagon 
Washington, D~C. 20301-3062 

Dear Mr. Lloyd~ 

I am writing to express my support· for the regulations 
that the -Department of Defense· ·has·. developed to reach its 
5% mino~ity contract;ing goal. In general, I think they 
represent a step forward and at least a.good starting 
point for going ahead with implementation~·· I especially 
support the intent to-develop a·proposed rule. that would 
establish a 10% preference differ.ential for small dis-. 
advantage. businesses in all contracts.where price is·a 
pr_imary ·decision factor. 

·However, I am concerned that several important ques-
tions have·· been overlooked in _the published interim re
gulations. First,. ·there are ncr proyisions for subcontracting.·· 
Second, there is no ment~on of participation by Historically 
Black Colleges. and :Universities, and o·ther minority". in-

. stitutions .. :·Third, it is not clear· on what basis advance 
paymen~s will be available to ·small disadvantaged':'contractors 
in pursuit of the 5% goal. And fin·ally, ·partial set-asides 
have been specifically.prohibited despite their potential 
contribution to small disadvantage participation at DoD. 

I urge the Defense Department to.addr¢ss the above 
is-sues· quickly, and to move forward aggressively in pursuing 
the 5% goal. set .by·. law~ · · 

LD/mdm 

STRATEGIES . 
EXECUTIVE PLAZA SUITE 300 A 0 P.O. BOX 516 0 FT. WASHINGTON, PA .. 19034 0 (215) 641-0550 

. 0 ALSO SERVING THE WASHINGTON, D.C. MARKET 
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v 
PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 

al. 

448 US 448, 65 LEd 2d 902, 100 S Ct 2758 

[No. 78-1007] 

Argued November 27, 1980. Decided July 2, 1980. 

Decision: Minority business enterprise provision of Public Works Employ
ment Act, requiring "10% set-aside" of federal funds for minority busi
nesses on local public workS proJects, held not violative of equal protec
wn. - SUMMARY 

Associations of. construction contractors and subcontractors, along with a 
firm engaged in heating, ventilation, and air conditioning work, brought an 
action in the United States District COurt for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual and potential grantees of 
federally funded local public work projects; alleging that the "minority 
business enterprise" provi$ion (§ 103(f)(2)) of the Public Works Employment 

. Act of 1977 (91 Stat 116}-a provision implemented in regulations of the 
Secretary of Commerce and guidelines of the Commerce Department's 
Economic Development Administration-on_ its face, violated, among other 
things, the equal protection component of the Fifth Amendment's ·due 
process clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2POOd et seq.) 
proscribing ra~ial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or su-pplies from 
businesses owned and controlled by "minority group members," defined in 

Briefs of Counsel, p 1324, infra. 
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things; the equal protection component of the Fifth Amendment's · due 
process clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.) 
proscribing ra~ial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an. administrative waiver, at least. ten 
percent of the federal funds granted for local public works proj~cts must be 
used by state and local grantees to procure services or supplies from 
businesses owned and controlled by "minority group members," defined in 
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the Public Works Employment Act as United States citizens who are 
"Negroes, Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts." Ulti- · 
mately, the District Court upheld the validity of the minority business 
enterprise provision, denying the declaratory and. injunctive relief which the 
plaintiffs had sought (443 F Supp 253). Thereafter, the United States Court 
of Appeals for the Second Circuit affirmed, expressly rejecting the conten
tion that the ten percent set-aside requirement violated equal protection, 
and also rejecting, as the District Court had done, the various statutory · 
arguments which the plaintiffs had raised (584 F2d 600). 

On certiorari, the United States Supreme Court affirmed. Although· un
able. to agree on an opinion, six members of the court nonetheless agreed 
that the minority business enterprise provision of the Public Works Employ
ment Act, by virtue of its ten percent set-aside requirement, did not violate 
equal protection under the due process clause of the Fifth Amendment nor 
Title VI of the Civil Rights Act of 1964. 

BuRGER, Ch. J., announced the judgment of the court, and in an opinion 
joined by WHITE and PowELL, JJ., expressed the views that (1) in terms of 
Congress' objective in the minority business enterprise provision of the 
Public Works Employment Act-to ensure that, to the extent federal funds 
were granted under the Act, grantees who elected to participate would not 
employ procurement practices that Congress had decided might result in 
perpetuation of the effects of prior discrimination which had impaired or 
foreclosed access by minority businesses to public contracting opportunities 
-such objective being within the spending power of Congress under the 
United States Constitution (Art I, § 8, cl 1), the provision's limited use of 
racial and ethnic criteria constituted a valid means of achieving the objec
tive so as not to violate the equal protection component of the due process 
clause of the Fifth Amendment, and (2) the minority business enterprise 
provision was not inconsistent with the requirements of Title VI of the Civil 
Rights Act of 1964. · · 

PowELL, J ., concurring, expressed .the: views that the racial classification 
reflected in :the ten percent set-aside requirement of the minority business 
enterprise provision of the Public Works Employment Act was not violative 
of ·equal protection, being justified as! a remedy serving the compelling 
governmental interest in eradicating th~ continuing effects of past discrimi
nation identified. by Congress, and that ,since the requirement was constitu
tional, there was· also no violation of Title VI of the. Civil Rights Act of 1964. 

..... 

MARSHALL, J., joined by BRENNAN and BLACKMUN, JJ., concurred in the 
judgment, expressing the views that (1) under the appropriate standard for 
determining the constitutionality of racial classifications which provide 
benefits to minorities so· as to remedy the present effects of past racial 
discrimination-which standard necessitates an inquiry into whether a 
classification on racial grounds serves important governmental objectives 
and is substantially related to the achievement of those objectives-the ten 
percent set-aside requirement of the minority business enterprise provision 
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of the Public Works Employment Acf was not violative of equal protection 
un.(ier the due process clause of the. Fifth Amendment, since the racial 
classifications employed in the set-aside provision was substantially related 
to the achievement of the important and congressionally articulated goal of 
remedying the present effects of past: racial discrimination· in the area ·of 
public ·contracting, and (2) the ten p~rcent set-aside requirement also did not 

· violate Title VI of the Civil Rights ·Act of 1964 in that the prohibition of 
Title VI against racial discrimination in any program or activity ·receiving 
federal financial assistance was coextensive with the guarantee of. equal 
protection under the United States Constitution. 

STEWART, J.,.joined by REHNQUIST, J., dissenting, expressed the view that 
the minority business enterprise provision of the Public Works. Employment· 
Act, on its face, denied equal protection of the law, barring one cl~s of 
business owners from the opportunity to partake of a government benefit on 
the basis of the owners' racial and ethnic attributes. 

STEVENS, J., dissented, expressing the view that since Congress had not 
demonstrated that the unique statutory preference established in the ten 
percent set-aside requirement of the minority business enterprise provision 
of the Public Works Employment Act was justified by a relevant characteris
tic shared by members of the preferred class,. Congress had failed to 
discharge its duty, embodied in the Fifth Amendment, to govern impar
tially. 

9Q4 

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES 

15 Am Jur 2d, Civil Rights§§ 93 et seq. 
USCS, Constitution, Fifth Amendment 
US LEd Digest, Civil Rights § 7.5 
L Ed Index to Annos, Civil Rights; Public Works 
ALR Quick Index, Discrimination; Public Works and 'Con

tracts; Race or Color 
Federal Quick Index, Civil Rights; Public Works and Con

tracts 

ANNOTATION REFERENCE 

What constitutes reverse 9r· majority discrimination· on basis of sex or race 
violative of Federal Constitution or statutes. 26 ALR Fed 13. 
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capital, and to give guidance through the 
intricacies of. the bidding process. The 
administrative program,- which recog
nizes that contracts will be awarded to 
bona fide MBE's even . though· they are 
not the lowest bidders if their bids re
flect merely attempts to cover costs in
flated by the present effects of prior 
disadvantage arid discrimination, pro
vides for handling grantee applications 
for administrative waiver ·of the 10% 
MBE requirement on a case-by-case basis 
if infeasibility is demonstrated by a 
showing that, despite affirmative efforts, 
such level of participation cannot be 
achieved without departing from the 
program's objectives. The program also 
provides an administrative mechanism 
to ensure that only bona fide MBE's are 
encompassed by the program, and to 
prevent unjust participation by minority 
firms whose access to public contracting 
opportunities is not impaired by the ef
fects of prior discrimination. 

Petitioners, several associations of con
struction contractors and subcontractors 
and a firm engaged in heating, ventila
tion, and air conditioning work, filed suit 
for declaratory and injunctive relief in 
Federal District Court, alleging that 
they had sustained economic injury due 
to enforcement of the MBE requirement 
and that the MBE provision on its face 
violated, inter alia, the Equal Protection 
Clause of the Fourteenth Amendment 
and the . equal protection component of 
the Due Process Clause· of the Fifth 
Amendment. The District Court upheld 
the validity of the MBE program, and 

. the Court of Appeals affirmed. 
Held: The judgment is affirmed. 

584 F2d 600, affirmed. 
Mr. Chief Justice Burger, joined by 

Mr. Justice White and Mr. Justice Pow
ell, concluded th~t the MBE provision of 
the 1977 Act, on its face, does not violate 
the Constitution. 

·.U) Viewed against the legislative and 
administrative background of the 1977 
Act, the legislative objectives of the MBE 
provision, and the administrative pro
gram thereunder. were to ensure--with
out mandating the allocation of federal 
funds according to inflexible percentages 
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. .:· .... 
solely based. on race or ethnicity-that, 
to the extent federal funds were granted 
under the 1977 Act, grantees who 
elected tO participate would not employ 
procurement practices that Congress had 
decided might result in perpetuation of 
th.e effects of prior discrimination which 
had impaired or foreclosed access by 
minority businesses to public contracting 
oppOrtunities. · 

(2) In considering the constitutionality 
of the MBE provision, it first mus·t be 
determined whether the objectives of the 
legislation are within Congress' power.· 

(a) The 1977 Act, as primarily an exer
cise of Congress' spending power under 
Art I, § 8, cl 1, "to provide for the ... 
general Welfare," conditions receipt of 
federal moneys upon the recipient's com
pliance with federal statutory . and ad
ministrative directives. Since the reach 
of the spending power is at least as 
broad as Congress' regulatory powers, if 
Congress, pursuant to its regulatory 
powers, could have achieved the objec
tives of the MBE program, then it may 
do so under the spending power. 

(b) Insofar as the MBE program per
tains to the actions of private prime 
contractors, including those not responsi
ble for any violation of antidiscrimina
tion laws, Congress could have achieved 
its .. objectives; under the Co.mmerce 
Clause. The :legislative history shows 
that there w~ a rational basis for Con
gress to conclude .that the subcontracting 
practices of prime· contractors could per
petuate the p:revailing impaired access 
by minority l;msinesses to· .Put?lic con
tracting opportunities, and that this in
equity has an effect on interstate com
merce. 

(c) Insofar as the MBE program per· 
tains to the actions of state and local 
grantees, Congress could have achieved 
its objectives by use of its power under 
§ 5 of the Fo':lrteenth Amendment "to 
enforce, by appropriate legislation" the 
equal protection. guarantee of that 
Amendment. Congress had abundant his
torical basis from which it could con- · 
elude that traditional procurement prac
tices, when applied to minority busi-
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nesses, could perpetuate the effects of. 
. prior discr~m~nat~on, and that t~e . pro
. spective ehmmabon of such . b~rners to 
minority-firm access to pubhc contract
ing opportu~itie8_ was appropriate. to en
sure that those businesses were not de
nied equal opportunity to participate in 
federal grants to state and local govern
ments, which is one aspect of the equal 
protection of the laws. Cf., e.g., Katzen
bach v Morgan, 384 US 641, 16 L Ed 2d 
828, 86 S Ct 1717; Oregon v Mitchell, 
400 US 112, 27 LEd 2d 272,91 S Ct 260. 

(d) Thus, the· objectives of the MBE 
provision are within the scope of Con
gresS' spending power. Cf. Lau v Nichols, 
414 US 563, 39 LEd 2d 1, 94 S Ct 786. 

(3) Congress' use here of racial and 
ethnic criteria as a condition attached to 
a federal grant is a valid means to ac
complish its constitutional objectives, 
and the MBE provision on its face does 
not violate the equal protection compo
nent of the Due Process Clause of the 
Fifth Amendment. 

(a) In the MBE program's remedial 
context, there is no requirement that 
Congress act in a wholly "color-blind" 
fashion. Cf., e.g., Swann v Charlotte
Mecklenberg Board of Education, 402 US 
1, 28 LEd 2d 554, 91 S Ct 1267; McDan
iel v Barresi, 402 US 39, 28 L Ed 2d 582, 
91 S Ct 1287; North Carolina Board of 
Education v Swann, 402 US 43, 28 L Ed 
2d 586, 91 S Ct 1284. 

(b)· The MBE program is not constitu
tionally defective because it may disap
point the expectations of access to a 
portion of government contracting oppor
tunities of nonminority firms who :may 
themselves be innocent of any prior dis
criminatory actions. When effectuating a 
limited and properly tailored remedy to 
cure the effects of prior. discrimination, 
such·"a sharing of the burden" by inno
cent parties is not impermissible. Franks 
v Bowman Transportation Co;, 424 US 
747, 777, 47 LEd 2d 444, 96 S Ct 1251. 

(c) Nor is the MBE program invalid as 
being underinclusive in that it limits its 
benefit to specified minority groups 
rather than extending its remedial objec
tives to all businesses whose access to 
government contracting is impaired by 

the effects of disadvantage or discrimin~
tion. Congress has not sought to ·give 
select minority groups a preferred stancl
ing in the construction industry, but has 
embarked . on ' a remedial program to 
place them on a more equitable footing 
with respect to public contracting oppor- · 
tunities, and there has been no showing 
that Congress inadvertently effected an 
invidious :discrimination by excluding 
from coverage an identifiable minority 
group that has been . the victim of a 
degree of disadvantage and discrimina
tion equal to or greater than that suf
fered by the groups encompassed by the 
MBE program. 

{d) The contention that the MBE pro
gram, on its face~Js. overinclusive in that 
it bestows a benefit on businesses identi
fied by racial or ethnic criteria which 
cannot be justified on the basis of com
petitive criteria or as a remedy for the 
present effects of identified prior discrim
ination, is also without merit. The MBE 
provision, with due account for its ad
ministrative program, provides a reason
able assurance that application of racial 
or ethnic criteria will be narrowly lim
ited to accomplishing Congress' remedial 
objectives and that misapplications of 
the program will be promptly and ade
quately ·remedied administratively. In 
particular,· the administrative program 
provides waiver and exemption proce
dures to identify and eliminate from 
participation MBE's who are not ."bona 
fide," or who attempt to exploit the re
medial aspects of the program by charg
ing an unreasonable price not attribut
able to the present effects of past dis
. crimination. Moreover, grantees may ob-
tain a wai~er if ·they demonstrate that 
their best efforts will not achieve or have 
not achieved the 10% target for minority 
firm participation within the limitations 
of the program's remedial objectives. 
The MBE pz;ovision may be viewed as a 
pilot project, appropriately limited in 
extent and duration and subject to reas
sessment and re-evaluation by the Con
gress prior t~ any extension or re-enact-
ment. · · 

{4) In the ·continuing effort to achieve 
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the goal of equality of ~<?homic opportu
. nity, Congress has latitude to try new 
-techniques such as the limited use of 
racial and ethnic criteria to accomplish 
remedial objectives, especially in pro
grams wher~ voluntary cooperation is 
induced by placing conditions on federal 
expenditures. ·When a program narrowly 
tailored by Congress to achieve its objec
tives comes under judicial review, it 
should be upheld .if the courts are satis
fied that the legislative objectives and 
projected administration of the program 
give reasonable assurance that the pro
gram will function within constitutional 
limitations. 

Mr. Justice Marshall, joined by Mr. 
Justice Brennan and Mr. Justice Black
niun, concurring in the judgment, con
cluded that the proper inquiry for deter
mining the constitutionality of racial 
classifications that provide benefits to 
minorities for the purpose of remedying 
the present effects of past racial discrim
ination is whether the classifications 
serve important governmental objectives 

and are substantially related to achieve
ment ·of those objectives, University of 
California Regents v Bakke, 438 US 265,. 
359, 57 L· Ed 2d 750, 98 S Ct 2733 
(opinion of· Brennan, White, Marshall, 
and Blackmun, JJ ., concurring in judg
ment in part and dissenting in part), and 
that, judged under this standard, the 
10% minority set-aside provision of the. 
1977 Act is plainly constitutional, the 
racial. classifications being substantially 
related to the achievement of the impor
tant and congressionally articulated goal 
of remedying the present effects of past 
racial discrimination. 

Burger, C. J., announced the judgment 
of the Court and delivered an opinion, in 
which White and Powell, JJ., joined. 
Powell, J ., filed a concurring opinion. 
Marshall, J ., filed an opinion concurring 
in the judgment, in which Brennan and 
Blackmun, JJ., joined. Stewart, J., filed a 
dissenting opinion, in which Rehnquist, 
J., joined. Stevens, J., filed a dissenting 
opinion. 

APPEARANCES OF COUNSEL 

Robert G. Benisch argued the cause for petitioners Fullilove et 
al. 

Robert J. Hickey argued the cause for petitioner General Build
ing Contractors of New York State, Inc. 

Drew S. Days III, argued the cause for respondents. 
Briefs of Counsel, p 1324, infra. 

SEPARATE OPINIONS · 

: [ 448 us 453] M*. Chief Justice Burger an
nounced the judgment of the Court 
and :delivered an opinion in which 
Mr. Justice White and Mr. Justice 
Powell joined. 

[1aJ We granted certiorari to con
sider a facial constitutional chal
lenge to a requirement in a congres
sional spending program that, ab
sent -an administrative waiver, 10% 
of the federal funds granted for local 
public works projects must be used 
by the state or local grantee to pro
cure ~services or supplies from busi
nesses · · Qwned and· controlled by 
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members of statutorily identified mi
nority groups. 441 US 960, 60 L Ed 
2d 1064, 99 s Ct 2403 (1979) .. 

I 

In May 1977; Congress enacted the 
Public Works Employment ~ct of 
1977, Pub L 95-28, 91 Stat. 116, 
which amended the Local Public 
Works Capital Development and In
vestment Act of 1976, Pub L 94-369, 
90 Stat 999, 42 USC § 6701 et seq. 
[42 USCS § 6701 et seq.]. The 1977 
amendments authorized an addi-
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Employment Act of 1977, the Secre
tary of Commerce promulgated regu
lations to set into motion "Round II" 

·of the fed~r~ grant program.116 The 
reg\llatioris require that c9nstruction 
projects funded under the legislation 
must be performed under contracts 
awarded by competitive bidding, un.:. 
less the federal administrator has 
made · a determination that in the 

. circumstances relating to a particu
lar project some other method is in 
the public interest. Where competi
tive bidding is employed, the regula
tions echo the statute's re u1remenr 

ments where 
(448 us 469] 

feasible, to solicit the 
aid of the Office of Minority Business·. 
Enterprise, the SBA, or other: 
sources for assisting MBE's in ob-·: 
taining required working. capital,· 
a_nd to give guidance through the 
intricacies_ of the bidding process. 58 · · 

56. 91 Stat 117, 42 USC § 6706 (1976 ed 
Supp II) [42 USCS § 6706]; 13 CFR Part 317 
(1978). 

57. 91 Stat 116, 42 USC § 6705(e)(l) (1976 ed 
Supp II> [42 uses § 6705(e)(1)J; 13 CFR 
§ 317.19 (1978). 

58. Guidelines 2-7; App 157a-160a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, n 1. 
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lowest responsive bidder, the same 
incentive is expected to motivate 
prime contractors to se~k out the 
most competitive of the available, 
qualified, bona fide minority firms. 
This too is consistent with the legis
lative intention.81 

The · EDA guidelines also outline 
the projected administration· of ap
plications for waiver. of the 10% 
MBE requirement, which may be · 
sought by the grantee ei~her before 
or during the bidding process.82 The 
Technical Bulletin issued by EDA dis-

. cusses in greater detail. the process- . 

59. Guidelines 2; App.157a; see 123 Cong 
Rec 5327-5328 (1977) (remarks of Rep. Mitch
ell and Rep. Roe). 

60. Guidelines 8; App 161a. 

61. See 123 Cong Rec 5327-:-5328 (1977) 
(remarks of Rep. Mitchell and Rep. Roe). 

62. Guidelines 13-16; App 165a-167a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, R 2. 
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(1980). Our cases reviewing the par
. allel power of Congress to enforce 
the provisions of the Fifteenth 

·Amendment, U. S. Const, Arndt 15, 
§ 2, confirm that congressional au
thority extends beyQnd the prohibi
tion of purposeful discrimination to 
encompass state action that has dis
criminatOry impact perpetuating the 
effects. of past discrimination. South 
Carolina v Katzenbach~ 383 US 301, 
15 L Ed 2d 769, 86 S Ct 8031 (1966); 
cf. City of Rome, supra. · 

With respect to the MBE provi
sion, Congress had abundant evi-

. · dence from which it could conclude 
that minority businesses have been 
denied effective participation in pub
lic contracting. opportunities by pro
curement practices that perpetuated 

[448 us 478] 
the effects of prior discrimination. 
Congress, of course, may legislate 
without compiling the kind of "rec- . 
ord" appropriate with respect to ju
dicial or administrative proceedings. 
Congress had before it, among other 
data, evidence of a long history of 
marked disparity in the per~entage 
of public contracts awarded to mi
nority business enterprises. This dis
parity was considered to result not 
from· any lack of capable and quali
fied ·minority businesses, but :Crom 
the existence and maintenance of 
barriers to competitive· access which 
had their roots ·in racial and ethnic 
discrimination, and which continue· 
today, even absent any intentional 
discrimination or other unlawful 
conduct. Although much of this his
tory related to the experience of 
minority businesses in the area of 
federal procurement, there was di
rect evidence before the Congress 
that . this pattern of disadvantage 
and discrimination existed with re- · 
spect to ~tate and local construction 
contractir.tg as well. In relation to 
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the MBE provision, Congress acted 
. within its· competence to determine 

that-· the problem was· national in 
scope. 

Although the Act recites no pre
ambulary "findings" on the ·subject, 
we are satisfied ·that Congress had 
abundant. historical basis from 
which it could conclude that tradi
tional procurement practices, when 
applied to minority businesses, could 
perpetuate the effects of prior dis
crimination. Accordingly, Congress 
reasonably determined that the pro
spective elimination of these · barri
ers to minority firm. access to public 
contracting opportunities generated 
by the 1977 Act was appropriate to 
ensure that those · businesses were 
not denied equal opportunity to par
ticipate in federal grants to state 
and local governments, which is one 
aspect of the equal protection of the 
laws. Insofar as the. MBE program 
pertains to the actions of state and 
local grantees, Congress could have 
achieved its objectives by use of its 
power under § 5 of the Fourteenth 
Amendment. We conclude that in 
this respect the objectives of the 
MBE provision are within the scope 
of the Spending Pow~r .. 

[448 us 4~9] 
(4) 

There are relevant; similarities be- · 
tween the MBE program and . the 
federal spending program reviewed 
in Lau v Nichols, 414 US 563, 39. L _ 
Ed 2d 1, 94 S Ct 786 (1974). In Lau, 
a language barrier "effectively fore
closed" non-English-speaking Chi
nese pupils from access to the educa
tional opportunities ·offered by the 
San Francisco public school system. -
ld., at 564-566, 39 L Ed 2d 1, 94 S Ct 
786. It had not been $hown that this 
had resultec;I from. any discrimina-
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ance 'of practices using racial or eth-
.. nic criteria for the purpose or with· 

the effect of imposing an invidious 
discriminatioQ ·must alert. us to ·the 
deleterious 

[~8 us 487] 
effects of even benign 

racial 9r ethnic classifications when 
they stray from narrow remedial 
justifications. Even in the contex.t of 
a facial challenge such as is pre
sented in this case~ the MBE provi-

. sion cannot pass muster unless, with 
due account for its administrative 

.. program, it provides a reasonable 
assurance that application of racial, 
or ethnic criteria will be limited to 
accomplishing the remedial objec
tives of Congress and that misappli
cations of the program will be 
promptly and adequately remedied 
administratively. 

It is significant that the adminis
trative scheme provides for waiver 
and exemption. Two fundamental 
congressional assumptions underlie 
the MBE program: (1) that the pres
ent effects of past discrimination 
have impaired the competitive posi
tion of businesses owned and con
trolled by members of . minority 
groups; and (2) that affirmative ef
forts to eliminate barriers to minor
ity-firm accees, and to evaluate bids 

73. T_}te MBE provision, 42 USC § 6705(f)(2) 
(1976 ed Supp II) (42 USCS § 6705(()(2)], classi
fies as a minority business enterprise any 
"business at least 50 per centum of which is 
owned .by minority group members or, in the 
case. of a publicly owned business, at least 51 
per centum of the stock of which is owned by 
minority group members." Minority group 
members are defined as "citizens of the 
United. States who are Negroes, Spanish
speaking, Orientals, Indians, Eskimos and 
Aleuts." The administrative definitions are 
set out in the Appendix to this opinion, U 3. 
These .categories also are classified as minori
ties in the regulations implementing the non
discrimination requirements of the Railroad 
Revitalization and Regulatory Reform Act of 
1976, 45 usc § 803 [45 uses § 803], see 49 
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with adjustment for the present ef
fects of past discr_imination, would 
assure that at least 10% of the fed
eral funds granted under the Public : 
Works Employment Act of 1977 
would, be accounted for by contracts · 
with available, qualified, -bona fide 
minority business enterprises. Each· 
of these assumptions may be rebut
ted in th~ administrative process. 

The administrative program con
tains measures to effectuate the con
gressional objective of assuring legit
imate participation by disadvan
taged MBE's. Administrative defini
tion has tightened some less definite 
aspects of the statutory identifica
tion of the minority groups encom
passed by the program.73 There is 
administrative scrutiny to identify 
and 

(448 us 488] 
eliminate from participation in 

the program MBE's who are not 
"bona fide"-· within the regulations 
and guidelines; for example, spuri
ous mino.rity-front entities can be 
exposed. A significant aspect of this 
surveillance is the complaint proce
dure available for reporting "unjust 
participation by an enterprise or in
dividuals in the MBE program." Su
pra, at 4 72, 65 L Ed 2d, at 920. And 
even as to specific contract awards, 

CFR § 265.5(i) (1978), on which ·Congress re
lied as precedent for the MBE provision. See 
·i23 Cong Rec. 7156 (1977) (remarks of Sen. 
Brooke). The House Subcommittee on· SBA 
Oversight and Minority Enterprise, whose ac
tivities played a significant part in the legisla
tive history of the MBE provision, also recog
nized that these categories were included 
within the Federal Government's definition of 
"minority business enterprise." HR Rep No. 
94-468, pp 20-21 (1975). The specific inclusion 
of these groups in the MBE provision demon
strates that Congress concluded they were 
victims of discrimination. Petitioners did not 
press any chajlenge to Congress' classification 
categories in the Court of Appeals; there is no 
reason for this Court to pass upon the issue at 
this time. 
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waiver is available to. avoid dealing 
with an MBE who is· attempting to 
exploit the remedial aspects of the 
program ·by charging an unreason
able price, i.e., a price. not attribut
able to the present effects of past 
discrimination. Supra~ at 469-471, 
65 L Ed 2d, at 91S-919. We must 
assume that Congre·ss intended close 
scrutiny of false. claims and prompt 
action on them. 

Grantees are given the opportu
nity to demonstrate that their best 
efforts will not succeed or have not 
succeeded in achieving the statutory 
10% target for minority firm partici
pation within the limitations of the 
program's remedial objectives. In 
these circumstances a waiver or par
tial waiver is available once compli
ance has been demonstrated. A 
waiver may be sought and granted 
at any time during the contracting 
process, or even prior to letting con
tracts if the facts -warrant. 

[448 us 489] 
Nor is the program defective be

cause a waiver may be sought only 
by the grantee and not by prime 
contractors who may experience dif
ficulty in fulfilling contract obliga
tions to assure minority ~ participa
tion. It may be administratively 
cumbersome, but 'the wisdQm of con
centrating responsibility : at the 
grantee level is not for us: to ·evalu
ate; the purpose is to allo~ the EDA 
to maintain close supervision ·of the 
operation of the MBE provision. The 
administrative complaint mecha
nism allows for grievances of prime 
contractors who assert that a · 
grantee has failed to seek· a waiver 
in an appropriate case. Finally, we 

74. Cf. GAO, Report to the Congress, Minor
ity Firms on Local Public Works Projects
Mixed Results, CED-79-9 (Jan. 16,' 1979); U. S. 
Dept. of Commerce, Economic Development 

note that where private parties, as 
opposed to governmental entities, 
transgress the limitations inherent 
in the MBE program, the possibility 
of constitutional violation is more 
removed. See Steelworkers v Weber, 
443 US 193, 200, 61 L Ed 2d 480, 99 
S Ct 2721 (1979) .. 

That the· use of racial and ethnic 
criteria is premised on assumptions 
rebuttable in the administrative pro
cess gives reasonable assurance that 
application of the MBE program will 
be limited to accomplishing the re
medial objectives contemplated by 
Congress and that misapplications of 
the racial and ethnic criteria can. be 
remedied. In dealing with this facial 
challenge to the statute, doubts must 
be resolved in support of the con
gressional judgment that this lim
ited program is a necessary step to 
effectuate the constitutional map
date· for equality of economic oppor
tunity. The MBE provision may be 
viewed as a pilot project, appropri
ately limited in extent and duration, 
and subject to reassessment and 
reevaluation by the Congress prior 
to any extension or re-enactment.74 

Miscarriages of administration could 
· have only a transitory economic im

pact. on businesses not encompassed 
by the program, and would not be 
irremedjable. 

(448 us 490] 
IV 

Congress, after due consideration, 
perceived a pressing need to 'move 
forward with new approaches in the 
continuing effort to achieve the goal 
of equality of economic opportunity. 

Administration, Local Public Works Program 
Interim Report on 10 Percent Minority Busi
ness-Enterprise Requirement (Sept. 1978). 
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448 us 448, 65 LEd 2d 902, 100 s Ct 2758 ~ Clt4Nf~ to S% 
uTo stay experimentation in rying out the 10% MBE participa-

things social and economic is a tion requirement rests with ~ 
grave responsibility. Denial of the Gr&Rtees: ... The Crenme and 1\t 
right to . experiment niay . be those of its contractors which will . i" r 
fraught with serious con_sequences make subcont:r~acts or purchase · • 
to the Nation." New StateJce Co. substantial supplies from other -. 
v -Liebmann, 285 US 262; 311, 76 L firms (hereinafter referred to as · » 
Ed - 747, 52 S Ct 371 tprime contractors') m~st seek. out t"\ 
(1932)(dissenting opinion). all available bona fide MBE's and ~ • 

make every effort to use as many . ~ 1 
[1c, 2a] Any prefer~nce ·based on of them_as possib_ leon the project. . ~ ~ 

racial or ethnic criteria must neces- , • 
sarily receive a most ·searching ex- uAn MBE is bona fide if the 
amination .to make sure that it does minority group. ownership inter- ~~ 
not conflict with constitutional guar- ests are real and continuing and 
antees. This case is one which re- not created solely to meet 10% ~' 
quires, and which has received, that MBE requirements. For example, ~' 
kind the minority group owners or 

[448 US 492] stockholders should possess con-
of examination. This opinion trol over management, interest in 

does not adopt, either expressly or capital and interest in earnings 
implicitly, the formulas of analysis commensurate with the percent-
articulated in such cases as Univer- age of ownership 
sity of California Regents v Bakke, [448 us 493] 
438 US 265, 57 L Ed 2d 750, 98 S Ct on which the 
2733 (1978). However, our analysis claim of minority ownership status 
demonstrates that the MBE provi- is based. . . . · 
sion would survive judicial review 
under either · utest" articulated in nAn MBE is available if the 
the several Bakke opinions. The project is located in the market 
MBE provision of the Public Works area of the MBE and. the MBE can 
Employment Act of 1977 does not per~orm proje~t services ~-r __ supply (h,r 
violate the Constitution.,, proJ_ect matenals at the time they ~O 

~ ~....... are needed. The relevant market " 
Affirmed.,fnt Ill' uu-~•area depends on the kind of ser-
. (CDI/TifCT ~FF/C6 vices or suppl' ich ....,..., ... 
APPENDIX TO OPINION OF needed. . . . -:Eft ill require t at 

· . BURGER, c. J. . Gtantees and prime c?ntractors 
· engage MBE's from as Wide a mar-

U 1. The EDA guidelines, at 2-7, pro- ket area as 'is economically feasi-
vide in relevant part: ble. 

uThe primary obligation for car-

77. [2b] Although the complaint alleged 
that the MBE program violated several fed
eral statutes, n 5, supra, the only statutory 
argument urged upon us is that the MBE 
provision is inconsistent with Title VI of the 
Civil Rights Act of 1964. We perceive no 
inconsistency between the requirements of 
Title VI and those of the MBE provisiOn. To 
the extent any statutory inconsistencies 
might be asserted, the ·MBE provision-the 

uAn MBE is qualified if it can 

later, more specific enactment-must be 
deemed to control. See, e.g., Morton v Man
cari, 417 US 535, 550-551, 41 L Ed 2d 290, 94 
S Ct 2474 (1974); Preiser v Rodriguez, 411 US 
475, 489-490, 36 L Ed 2d 439, 93 S Ct 1827 
(1973); Bulova Watch Co. v United States, 365 
US 753, 758, 6 L Ed 2d 72, 81 S Ct 864 C1961); 
United States v Borden Co. 308 US 188, 198-
202, 84 LEd 181,.60 S Ct 182 (1939). 
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~~~~s~~a~a~r=e~n~e~e~e~~ .. ~~~ 
-ees and prime contractors will be 
. expected to use MDE's with less 
experience than avada6le nonmi
noritY enterprises and ·should ex;. 

ct · to rovide tecllnical as ' -
nee o s as ne ed. Inabil-

.. ity o o a1n on tng wi ordinar
ily p<;>t disqualify an MBE. Grant
ees and prime contractors are ex
pected to help MBE's obtain bond
ing, to include MBE's in any over-
all bond or to waive bonding 
where feasible. The Small Busi
ness Administration (SBA) is pre
pared to provide a· ·90% guarantee 
for the bond of any MBE partici
patingin_ant:PW-flocal-·public 
lY.o~jeG· . Lack of working 
capital will not ordinarily disqual
ify an MBE. SBA is prepared to 

~ '--~provide working capital assistance 
uUT.IJF JCFell. to any MBE participating in an 

(; "= LPW project~rantees and prime 
contractors iife expected to assist 

· MBE's in obtaining working capi
bfPT. tJF '/Jl.FEIIS£ tal through SBA or otherwise.-

Ctlrl"ttMCT ()'FFf(£~... . . [E)ve~f.antee should 
make sure that it knows the 
names, addresses and qualifica
tions of all relevant MBE's which 
would include the project location 
in their market areas .... -Grant-· 
ees should also hold _prebid confer
·ences to which they invite inter
ested contractors and representa
tives of . . . MBE support orga-
nizations. · 

"Arrangements have been rnade 
through the Office · of Minority 
Business Enterprise· ... to pro-

) 
vide assistance 

l>EPT. 1,: 2F£NSE [«sus 494J 

C.DIITRiilT tJFF/lt!-1($ =p.GFante·es and 
prime contractors in fulfilling the 

/flO% MBE ·requirement .... 

"Grantees and prime contrac
tors should also be aware of other 
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support which is available from 
the Small Business Administra~ 

tion.. . . . 'b£PT• • If: l>~ FU$£ 
. dAiTI(ItCT tJF,rtc~l{ 

· ·u • [T]he must moni- · 
tor the performance of its prime 
contractors to make ~ure. that 
their commitments to expend 
funds for MBE's are being ful
filled. . . . Grant~es should admin
ister ·every project tightly .. _- .. " 

U 2. The EDA guidelines, at 13-15, 
provide in relevant part: 

"Although a provision_ for 
waiver is included under this sec
tion of the · Act, EDA will only 
approve a waiver under excep
tional circumstances. The Grantee 
must demonstrate that there are 
not sufficient, relevant, qualified 
minority business enterprises 
whose market areas include the 
project location to justify a waiver. 
The Grantee must detail in its 
waiver request the efforts the 
Grantee and potential contractors 
have exerted to locate and enlist 
MBE's. The request must indicate 
the _ specific MBE's which were 
contacted and the reason each 
MBE was not used. . . . ~ .... 

. . . I bUT. 0 F uc. FEliS£ 
. . . ~ CdAIT/UlCT OP:F/CE/f 
"Only the GFa11tee- can request a 

waiver. . . . Such a· waiver request 
would ordinarily be . ma.de after 
the initial bidding. or negotiation . 
procedures proved unsuccessful. 

. . . l>EPI. dt: ))£F£1VSE. 
. f~~'t,rMcT d rt:t:/CER 
"[A] situated in an area 

where the minority population is 
very smal1 may app]y for a waiver 
before requesting bids on its proj
ect or projects. . . ·"; 

U 3. The EDA Technical Bulletin, at 
1, provides the following defini
tions: 
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448 US 448,65 LEd 2d 902, 100 S Ct 2758 

"a) Negro-An individual of the 
black race of" African origin. 

"b) Spanish-speaking-An indi~ · 
vidual of a Spanish-spe~king cul
ture and origin _or p~rentage. 

(448 us 495] 
"c) Oriental-An individual of a 

culture, origin or parentage trace
able to the ·areas south of the 
Soviet Union, East ·of Iran, inclu
sive of islands adjacent thereto, 
and out to the Pacific including 
but not limited to Indonesia, Indo
china, Malaysia, Hawaii and the· 
Philippines. 

·"d) Indian-An individual hav
ing origins in any of the original 
people of North America and who 
is recognized as an Indian by ei
ther a tribe, tribal organization or 
a suitable authority in the commu
nity. (A suitable authority in the· 
community may be: educational 

. institutions, religious organiza
tions, or state ·agencies.)· 

"e) Eskimo-An individual hav
ing origins in al)y of the original 
peoples of Alaska. 

"f) Aleut-An individual having 
origins in any of the· original peo
-ples of th~ Aleutian Islands." 

n 4. The EDA Technical Bulletin, at 
19, provides in relevant part: 

uAny person or organization 
with information indicating unjust 
participation by an ~nterprise or 
individuals in the MBE program 
or who believes that the MBE par
ticipation requiremel)t is being im
properly applied should contact 
the appropriate EDA grantee and 
·provide a detailed statement of the 

. basis for the cot:nplaint. 

"Upon receipt of a complaint, 
the grantee should attempt to re-

solve the issues· in dispute. In the 
event the grantee requires assis
tance in reaching a determination, · 
the grantee should contact the 
Civil· Rights Specialist in the ap
propriate Regional Offic~. · 

"If the complainant believes 
that the grantee has not satisfac
torily resolved the issues raised in 
his complai~t,. he may personally 
contact the EDA Regional Office." 

Mr. Justice Powell, concurring. 

Although I would place greater 
emphasis than The Chief Justice on 
the need to articulate judicial stan
dards of review 

(448 us 496] 
in conventional 

terms, I view his opinion announcing 
the judgment as substantially in ac
cord with my own views. Accord
ingly, I join that opinion and write 
separately to apply the analysis set 
forth by my opinion in University of 
California Regents v Bakke, 438 US 
26~, 57 L Ed 2d 750, 98 S Ct 2733 
(1978) (hereinafter Bakke). 

The question . in this case · is 
whether Congress may enact the re~ 
quh·ement in § 103({)(2) of the Public 
Works· Employment Act of 1977 
(PWEA), that 10% of federal grants -
for local public Work projects funded 
by the Act be se't aside for minority 
business enterpris~s. Section 103(0(2) 
employs a racial classification that is 
constitutionally prohibited unless it 
is a necessary means of advancing a 
compelling governmental interest. 
Ba~ke, supra, a~ 299, 305, 57 L Ed 
2d 750,. 98 S Ct 2733; see In re Grif
fiths, 413 US 717, 721-722, 37 L Ed 
2d 910, 93 S Ct 2851 (1973); Loving 
v Virginia, 388 US 1, 11, 18 LEd 2d 
1010,.87 S Ct 1817 (1967); McLaugh
lin v Florida, 379 US 184, 196, 13 L 
Ed 2d .222, 85 S Ct 283 (1964). For 
the reasons stated in my Bakke opin-

935 
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were to be distributed quickly, 10 any 
remedial provision designed to pre
vent those funds from perpetuating 
past discrimination also . had to be 
effective ·promptly. Moreover, Con
gress understood that any effective 
remedial program had to provide 
minority contractors the experience 
necessary for continued success 
without federal assistance.~• And 
Congress-kn·ew that the 

[448 us 512] 
ability of 

minority group members to gal.n ex-

10. The PWEA provides that federal mon
eys be committed to state and local grantees 
by September 30, 1977. 42 USC § 6707(h)(1) 
(1976 ed Supp II) [42 USCS § 6707(h)(l)]. Ac
tion on applications for funds was to be taken 
within 60 days after receipt of the · applica
tion, § 6706, and on-site work was to begin 
within 90 days of project approval,§ 6705(d). 

11. In 1972, a congressional oversight Com
mittee addressed the "complex problem-how 
to achieye economic prosperity despite a long 
history·,··of racial bias." See HR Rep No. 92-
1615, p 3 (Select Committee on Small Busi-

. ness). The Committee explained how the ef· 
fects of discrimination translate into .economic 
barriers: 
"In attempting to increase their participation 
as entrepreneurs in our economy, the minor
ity businessman usually encounters several 
major problems. These problems, which are 
economic in nature, are the result of past 
social standards which linger as characteris
tics of minorities as~ group. 

"The minority entrepreneur is faced ini
tially with the lack of capital, the most seri
ous problem of all beginning .minorities or 
other entrepreneurs. Because minorities as a 
group are not traditionally holders of large 
amounts of capital, the entrepreneur must go 
outside his community in order: to obtain the 
needed capital. Lending firms require substan
tial security and a track record in order to 
lend funds, security which the ~inority busi
nessmen usually cannot provide. Because he 
cannot produce either, he is .often turned 
down. 

perience :had been frustrated by 
the diffic~lty of entering the_ con
struction trades.12 The set-aside pro
gram adopted· as _part of this emer-
gency 

[448 us ~13] 
legislation serves each of 

these. concerns because it takes effect 
as soon as funds ·a_re: expended under 
PWEA and because it provides mi
nority contractors with experience 
that could enable them to compete 
without governmental assistance. 

but also the internal functions of manage
men£." ld., at A. 

12. When Senator Brooke introduced the 
PWEA set-aside in the Senate, he stated that 
aid to minority businesses also would help to 
alleviate problems of minority unemployment. 
123 Cong Rec 7156 (1977). Congress had con
sidered the need to remedy employment dis
crimination in the construction industry 
when it refused to override the "Philadelphia 
Plan." The "Philadelphia Plan," promulgated 
by the Department of Labor in 1969, required 
all federal contractors to use hiring goals in 
order to redress past discrimination. See Con
tractors Association of Eastern Pennsylvania 
v Secretary of Labor, 442 F2d 159, 163 <CA3), 
cert denied, 404 US 854, 30 L Ed 2d 95, 92 S 
Ct 98 (1971). Later that year, the House of 

·Representatives refused to adopt an amend
. ment to an appropriations bill that would 

have had the effect of overruling the Labor 
Department's order. 115 Cong Rec 40921 
(1969). The ~nate, which had approved such 
an amendment, then voted to recede from its 
position. Id., at 40749. 

During tl)e· Senate debate, several legisla
tors argued that implementation of the Phila
delphia Plan was necessary to ensure equal 
opportunity. See id., at 40740 (remarks on 
Sen. Scott); id., at 40741 (remarks of ·Sen. 
Griffith); id., at 40744 (remarks of Sen. Bayh). 
Senator Percy argued that the · Plan was 
needed to redress disc_rimination against 
blacks in the construction industry. ld., at 
407 42--407 43. The day following the Senate 
vote to recede from its earlier position, Sena
tor Kennedy noted "exceptionally blatant" 
racial discrimination in the construction 
trades. He commended the Senate's decision 
that "the Philadelphia Plan should be a use
ful and necessary tool for insuring equitable 

~~~~~~•iiiiliiilliilliillp..iiiiiiilillfpiif.-.... _..-....-.._ employment of minorfties.'' Id., at 41072. 
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THE ASSOCIATED GEIIEIAL COITRACTORS OF ST. LOUIS 

2301 HAMPTON AVE. • ST. LOUIS, MISSOURI 63139 • PHONE: 314n81·2356 

Mr. Charles W. Lloyd 
Executive Secretary 

June 16, 1987 

Defense Acquisition Regulatory Council 
ODASD ( P ) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington,. D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

The Associated General Contractors of St. Louis is in agreement with the 
letter sent to you on June 1, 1987 by Hubert Beatty, Executive Vice President 
of the Associated General Contractors of America regarding the interim 
regulations implementing Section 1207 of Public Law 99-.661, the National Defense 
Authorization Act for Fiscal Year 1987. 

We support their position that the interim regulations: 1) not be 
implemented on June 1 for military construction procurement; and· 2) not be 
implemented for military construct~on procurement" until $uch time as the 
Department of Defense conducts an economic impact analysis of the regulations 
in compliance with the Regulatory. Flexibility Act of 198;0 .. 

The Associated General Co~tractors of St. Louis re:presents some 400 
constru~tion-related firms in the St. Louis Metropolitan Area and ·in Southeast 
Missouri. Thank you for your consideration of our comments. 

.JFS:af 

Sincere! y, 

ASSOCIATED GENERAL CONTRACTORS 

OF ST. LOU~' -~ . . 

/""'\. ! ·J . / ) 
i \ --,· /~,/ /; . ~! . .-:\ ·f( !/ . -~· .•• ~F. s·ha ·nessv. ·l_1 
I ·/ ' l/ 
L/President ·~ .: 



President 
RAYMOND E. JOHNSON 
Setenus Johnson & Son 
- Company 

Bay City 

VIce President 
II. William Lang 

Owen-Ames·Kimba/1 Co. : 
Grand Rapids 

"D'easurer 
JOHN C. FLOOK 

Wagner-Fiook Builders · 
Battle Creek 

Secretary - Manager 
. BART 0. CARRIGAN 

Director 
Employer Relations 

JACK RAilAGE 

Michigan Chapter ASSOCIATED GENERAL CONTRACTORS of America, Inc. 

2323 N. LARCH • BOX 27005 • LANSING, MICHIGAN 48909 • 5171371·1550 

THE FULL SERVICE CONSTRUCTION ASSOCIATION· 

June 19, 1987 

Mr. Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD (P&L)(M&RS) 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. L1 oyd: 

The Michigan Chapter of Associated. General Contractors of America 
{AGC) is a full-service trade association representing commercia 1 
building contracto'rs in· Michigan.-·· AGC supports the sentiments ex
pressed by Hubert·Beatty, AGC of America Executive Vice President, in 
his letter of June 1, 1987. · 

In that letter, Mr. Beatty voiced his opposition to the interim regu-
1 at ions imp 1 ement i ng Section· 1207 of Pub 1 i c Law 99-661; the Nation a 1 
Defense Authorization Act of .Fiscal Year 1987, for these reasons: 

1. The "Rule of Two" set aside· ·for small disadvantaged businesses 
(SOB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 _percent of military construction contract 
dollars to SOB firms. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SOB firms at prices that do not 
exceed fair market cost by more than 10 percent is not nec
essary, nor authorized by Congress~ to achieve the goal of 
awarding 5 percent of military construction contract dollars. to 
SOB firms. 

3. ·The use of a "Rule of Two" mechanism as a criteria for estab-
lishing SOB set-asides will force contracting officers to set 
aside an inordinate number of military construction projects, 
far in excess of the 5 percent objecti~e. 

(more) 
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_ i MIC~it;AN CHAPTER 
r.Associtl'ted General Contractors 

of America. Inc. 

Mr. Charles W. Lloyd 
June 19, 1987 
Page 2 

The implementation of the :interim regulations will be an open in
vitation to abuse the construction procurement-process. Further, it 
will discourage competition in the procur.ement process. AGC urges . 
that the regu 1 at ions not be imp 1 erriented unt i 1 · such time as the De
partment of Defense conducts an economic impact analysis of the· 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Sincerely F .. ~s,. 

'\~'k_~~-. 
J~k W. Ramage, Di or 
E loyer Relations , 

·, 

JWR:bss 



422 2nd STREET, P.O. ,BOX 1624, BISMARCK, NORTH DAKOTA 58502, PHONE 701·223·2770 

Mr. Charles W. Lloyd 
Executive Secretary 

June 22, 1987 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

CURT PETERSON 
ExecutlYe VIce Prealdent 

C::ont.raCt.Or"S of North Dakota 

The Associated General Contractors of North Dakota regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal .Year 1987, as a gilt-edged invitation to further abuse 
of the construction procurement process and opposes the interim regulations for that, 
and the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses (SDB) is not 
necessary, . nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small disadvantaged 
businesses. · · 

2. The use in military construction procurements of the legislative authority to 
award contracts to SDB firms at prices that do not exceed fair market cost 
by more than 10 percent ·is not necessary, nor authorized by Congress, to 
achieve the goal of awarding_ 5 percent of military construction contract 
:dollars t~ small disadvantaged businesses. 

3. The use of a "Rule of Two" mechanism as the criteria for establishing SDB 
:set-asides will force contracting officers to set aside an inordinate number 
:of military construction projects, far in excess· of the 5 percent objective. 
:A similar "Rule of Two" mechanism used in small business set-asides resulted 
:In 80°/o of Defense construction contract actions being set aside in FY 1984. 

Section 219.502-72(b) (1) is an invitation for abuse in that SDBs have merely. 
to offer a bid in a highly competitive marketplace· within 10% of what could reasori
ably be expected to be the award price. .• Thus, having established their "credentials!", 
and tneir non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction· projects. This 
proposal is ludicrous and the personification of abuse of the taxpaying public through 
the procurement process. 

AMIRICA PROGRISSIS THROUGH CONSTRUCTION ~ 4 ~ 
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2619 W. HUNTING PARK AVE., PHILADELPHIA, PA 19129-1303 [215] 223-8600 

June 18,1987 

Defens~ Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage business in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Histor1cally Black Colleges and 
Universities, and other minority institutions~ Third, it is not 
clear on what basis advance payments will be available to small 
disadvantaged contrac~ors in pursu1t of the 5% goal. And finally, 
partial set-asides have been s·pecifically prohibited despite _their 
potential contribution to small dis~dvantage participation at ·DoD. 
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H. :Pinckney General Contractor Inc. 
'6035CHESTNUT ST.- PHILADELPHIA, PENNSYLVANIA 19139 • PHONE 471-6510 

June 17, 1987 

Defense A.cquistion Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach it 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation; I especially support the intent to develop a 
proposed rule that woqlq e.~_tablish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factpr. 

However, I am concerned that several important questions 
have been overlooked in the· published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by HistoricalJy Black Colleges and 
Universities,. and other minority institutions. Third, .it is not 
clear on what basis ·advance: payments·will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And finally, 
part1al set-asides have bee~ specifically prohibited despite their 
potential contribution to_s~~l disadvantag~ participation at DoD.: 

I urge the Defense Department to aqdress the above issues 
quickly, and to move forward aggressively in pursing the 5%·goal 
set by law. 

HP/yw 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

OFFICE OF FEDERAL 
PROCUREMENT POLICY 

Mr. Charles Lloyd 
Executive Secretary 

WASHINGTON, D.C. 20503 

JUN 231987 

Defense Acquisition Regulatory Council 
Room 3C841, The Pentagon 
Washington D. c. 20301 

Dear Mr. Lloyd: 

·Enclosed for Council consideration are comments, dated 
May 22, 1987, from Ms. Eva Poling of the Mechanical 
Contractors District of Columbia Association, Inc. The 
comments, which were provided to us by Congressman Frank 
Wolf, concern the Department's interim rule for contract 
awards to small minority business concerns (DAR Case 87-33). 

Thank you for your consideration. 

Sincerely, 

~.~man 
Deputy Administrator 

Enclosure 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET. 

WASHINGTON, D.C. 20503 

.JUN 2 4 1987 

Honorable Frank R. Wolf 
u.s. House of Representatives 

·Constituent Services Office 
Suite 115 
1651 Old Meadow Road 
McLean, Virginia 22102 

Dear Congressman Wolf: 

This is in response to your recent inquiry on behalf of Ms. Eva 
Poling of the Mechanical Contractors District of Columbia Association, 
Inc. In her letter of May 22, 1987, Ms. Poling expressed concern 
about the interim rule recently issued by the Department of Defense on 
contract awards to small minority business concerns, and the economic 
impact of such a rule. · 

This interim rule is in direct implementation of Public Law 99-
661, which the Congress enacted with the objective of assuring that 5 
percent of Defense funds in certain categories of contracts, including 
construction~ were awarded to small minority· firms. It is not a final 
rule. Rather, it is an interim rule on which public comments have been 
solicited and will be accepted until August 3, 1987. It should also be 
noted that the progr~~m established by the law and implementing rule is 
limited to a three-year period, during which annual assessments of 
price, performance.and economic impact will be made. 

In light of the comm~nt period that is currently underway, we have 
taken the liberty!of forwarding a copy·of your.constituent's letter to 
the Executive Secr~tary of the Defense Acquisition Reg~latory Council 
at the Pentagon. : A copy of our referral letter is enclosed. We are 
·certain that Ms.· : Po1 ing' s views will be carefully and thoroughly 
considered by the ~ouncil. 

Thank you for ;bringing Ms. ·Poling's ~onterns to our attention. If 
we can be of further assistance, please contact me. 

Enclosure 

Sincerely, 

lSigned 

Gordon Wheeler 
Associate Director for 

Legislative Aff~irs 



Honorable Frank R. Wolf 
May 22, 1987 
Page :2 

'' • "•,, ',, 0 ••••1 " ,,..:.,, ,, ... ,_, ... .,,,,,, ••"' o • ( 0 
I 1 I •• I .. _,_,_,_: .... ~ ...... h .. ..o.~..i.o-.._.",., •.,;,. , •, ~ 

-Because we-basicallY~ are small business and do ·not have the resources to · 
twisf arms and lobby, we have become a 11 dumping 11 ground fo,r every 11 quick 
fix .. designed, such as·th~t proposed.for .fiscal years 1987, 1988 and 1989. 
It is. much .easier to use the 8( a) program i;han to carve out set asides in 
the mega industries that also _do work ~ith DoO. 

We have no quarrel with set asides per se; however, what has~been done in 
this instance is to close a.specific market to specific contracto~s who 
have ~ad access to it in the past. · 

Your help is needed in resolving this situation. 



·' • FR/ ~K R. WOLF 
• ~ ~1 10•M 0151\AICT, VIAGINtA 

WASHINGTON OFFICE· 

130 CANNON BUILDING 
WASHINGTON. DC 20515 

(202) 225-5136 

$ERVICES OFFICES: 

19 E. MARKET ST. 
ROOM 48. 

LEESBURG, VA 22075 
(703) 777-4422 

Mr. Fred Upton 

C!Congrt55. of tbt·. Wnittb ·~tat~~-:_ 
j$ou5e of l\epresentatibt! 

Rla~bington, ll(; 205.t? J UN /5 ,·1 l i 

June 9, 1987 

Acting Assistant Director 
Office of Legislative Affairs 

Office of Management and Budget 
243 Old Executive Office Building 
TT'3.shington, D.C. 20503 

ar Mr. Upton: 

COMMITTEE ON APPROPRIAT 
SUBCOMMITTEES: 

TRANSPORTATION 

TREASURY-POSTAL SERVICE-GEN 
GOVERNMENT 

SELECT COMMITTEE 
ON CHILDREN. YOUTH 

AND FAMILIES 

I have enclosed a copy of a letter which I have received 
from one of my constituents regarding a matter under your 
department's .jurisdiction. 

I would appreciate it if you would review the letter and 
address the issues which it discusses. It would be helpful if 
you would address your response to me, attention, Judy McCary. 

Thank you for your time and courtesy in being attentive to 
the concerns of my constituent. 

Wi~h best regards, 

FW:jsrn/kmk 

Enclosure 
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-mechanical contractors district of columbia association. inc. 

suite 807. 5200 auth rd .. suitland. md. 20746 

301 899-2988 

Eva S. Poling a Executive Vice-President 

DISTRICT OF COLUMBIA 

May 22, 1987 

Honorable Frank R. Wolf 
~651 Old Meadow Road 
Suite llS 
~clean, Virginia 22102 

Dear Congressman Wolf: 

~nAY 2 8.1987 

Lois DaCrema 
Executive Secretary 

~e call to your attention an interim rule amending the Defense Federal 
Acquisition Regulation Supplement to implement section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661). The 
statute permits DoD to enter into contracts using less :han full and open 
competitive procedures, when practical and necessary to facilitate 
achievement of a goal of awarding 5 percent of contract collars to small 
disadvantaged business concerns during FY 1987, 1988 and 1989, provided the 
contract· price does not exceed fair market _cost by more than 10 percent. 

The changes incurred by the interim rule are made without prior public 
~omment and are effective June 1, 1987. 

- !mplementation of the rule will have a drastic economic impact upon small 
¢onstruction contractor~ who have depended on_ the small business market for 

-their survival~ ·No prior study was made of this impact. The DoD .is using 
~he-8(a) program of the Small Business ·Administration as one method to 
reach the .5%.- As a result, the effect·on SBA's who-do not fit the SOB 
category will be catastrophic. Worse ·still, at this point in time _about 

_99% do not_ r~alize-what will b~ happening on June 1st. 

Congressman Wolf, the construction industry in this country is made up of 
many, many small businesses, what I refer to as a "mom and pop 11 industry. 
For every mega company, there are thousands of small comoanies that perform 
the work to keep the this country movihg, including those small firms that 
perform construction for the DoD under the SBA program. 

!)•~21 
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'r required C0~4lctlOD(S} will be :reviewed by this office 
in making a J!MO!Dmendation ·1»n -the continued reliance 
whieh the Gov.euuuent-can place ~n.the ·costs generated by 
and charged -to«Government ;contracts under the (CON
TRACTORS SYSTEMiNAMED) ~stem. 

Please provide70ui1Mdtten1>lan of action to address this 
matter within 30 dayS.-Should you have any questio~ on this 
matter, please contact (FAO REPRESENTATIVE) at 
(Telephone number) or the dersigned. 

Sincerely, 

JOHN DOE, FAO Manager 

Enclosure 
Common MRP Deficiencies 

FEDERAL CONTRACTS REPORT 

"informal" /other contract inventory 
requirements (whole cost/no cost trans

vernment. 
· g open .. actual histo

cess costs built in until 

~ on of company-owned 
. ueber /progress pa ent 

out the prior app 
jl(bn·inis· trative official hich can 
ntractually convey Government 

DOD'S INTERIM RULES IMPLEMENTING STATUTORY 5 PERCENT 
. MINORITY CONTRACTING GOAL 

PART 204-ADMINISTRATIVE 
MATTERS 

without the application of a price 
differential (i.e., the small 
disadvantaged business was the low 
offeror without the differential), enter 
Code3. · 

2. Section 204.671-5 is amended by 
adding at the end of the introductory 
text and before "Code A" in paragraph . 

• • • • (d)(9) the sentence .. Small · • 
Disadvantaged Business set-asides will (f) Part E. DD Form 350. Data 
use Code K-Set-aside. ": by changing the elements E2-E4 shown below are to be 
period at the end of paragraph (e)(3)(iii) reported in accordance with the · 
to a comma and adding the words appropriate departmental or OSD 
••unJess the action is reportable under . instructions. 
·code 4 or 5 below.": by adding (1) Item E1. Ethnic Group. U the 
paragraphs (iv) and (v) to paragraph award was made to a small 
(e)(3): and by revising paragraph (f), to disadvantaged business finn and the 
read as follows: · contractor submitted the certification 

~.671.5 · lnstrvctions for com~etlon of 
DO Form 350. . 

• 
(e) • • • 
(3) • • • 

(iv) Enter Code 4 if the award was 
fatally set-aside for small disadvantaged 
businesses pursuant to 219.502-72. · 

(v) Enter Code 5, if the award was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based o~ ~l!t! I!.Q2H~tio~ ~! .'!-. p~~~-- ..... 
differential. U award was made to a 
small disadvantaged business concern 

required by 252.219-7005, enter the code 
below which corresponds to the ethnic 
group of the contractor. 

(i) Enter Code A if the contractor 
categorizes the firm as being owned by 
Asian-Indian Americans. 

(ii) Enter Code B if the contractor 
ca tegori%es the firm as being owned by 
Asian-Pacific Americans. 
. (iii) Enter Code C if the contractor · 
categori~s the fmn as being owned by 
Black Americans. 

(iv) Enter Code D if the contractor 
ca tegori%es the finn as being owned by 
Hispanic Americans. 

(v) Enter Code E if the contractor 
categori%es the firm as being owned by. 
Native Americans. ·''' 

(vi) Enter Code F if the contractor 
categorizes the firm as being owned by 
other minority group Americans. 

(2) Reserved for OSD. 
(3) Reserved for OSD. 
(4) Reserved for OSD. 

PART 205-PUBUCIZJHG CONTRACT 
ACTlONS 

. 3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to re·ad as 
follows: · 

205..202 Exceptions. 
(a)(4)(S-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions under 206.203-70. (See 205.207( d) 
(S-72) and (S-73).) · 
• • • • 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-
73) to read as follows: 

~5.207 Preparation and. transmttta1 of 
synop .... 

. . 
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'tdl (S-72) Wbenrthe proposed ·PART 21..-SMALL liUSIIIUS MID. --econtrolled by one or more such 
acquisitiob provides for a total small· SMALL DISADVANTAGED BUSIHE88 ' c.individuala, and (c) the majority of the 

. disadvantaged bu1inesa set-aside CONCERNS -~Bl'lling of which accrue to such socially 

8.
. Se t' 21. g.ooo· d 219 001 .. ,~d economically disadvantaged · 

. ~ •ons . an . are -clndlvldua1s. . 
added ammedu~ tely befo~ S'!bpart ~9.1 . :...O-ct 11 dl d d indi "d 1 " 
to read as follows• ~ a Y sa Vantage VI Ua S 

·.· • · - -~eans Individuals who have been 
111.000 Sco9e of .,.rt. 'i&ubjected to racial or ethnic prejudice or 

· {a) (S-70) This part also implements cultural bias ~ecause of their identity as 
the provisions of Section 1207, Pub. L ,.qa'IJiember ·of a group without regard to 
S&-661. which establishes for DoD a five their qualities as individuals. 
percent goal for dollar awards during· · 7. Section 219.201 iiJ amended by 
Fiscal Years 1987 1968 and 1989 to small dd' h ( ) d ·r 11 
disadvantaged &Jsjness lSDBl cQncerns. a mg paragrap a to rea as o ows: 
and which provides certain · 211.201· ...O.neral poliCy. 

dlscrehonary authority to the Secretacy (a) In furtherance of the Government 
of Defense for achievement of that· policy of placing a fair proportion of its 
objective. acquisitions with small business 
21e.001 . DeflnltSonL concerns and small disadvantaged 

"Asian-Indian American," means a business (SOBs) concerns, section 1207 
United States citizen whose origins are of the FY 1987 National Defense 
India, Pakistan, or Bangladesh. Authorization Act (Pub. L. 99-661) 

.. Asian-Pacific American.'' means a established an objective for the 
United States citizen whose origins are Department of Defense of awarding five 
in japan, China. the Philippines,. percent of its contract dollars during 
Vietnam. Korea, Samoa, Guam, the U.S. Fiscal Years 1987, 1988, and 1989 to 
Trust Territory of the Pacific Islands, the SDBs and of maximizing the number of 
Northern Mariana Islands, Laos, such concerns participating in Defense 
Cambodia. or Taiwan. prime contracts and subcontracts. It is 

.. Economically disadvantaged the policy of the Department of Defense 
. individuals" means socially to strive to meet these objectives 
disadvantaged individuals whose ability through the enhanced use of outreach 
to compete in the free enterprise system efforts, technical assistance programs, 
is Impaired due to diminished the section a( a) program. and the special 
opportunities to obtain capital and authorities conveyed through section 
credit as compared to others in the same 1207 {e.g,. through the creation of a total 

~~..;..;.;:.;;::.;;::.=.,:.~~;;.;;.;;;.;;;;=..-..;.;.;.;:;.:..;.;;-..:-8 9'· . line of business who are not socially SDB set-aside). In regard to technical 
disadvantaged. ··assistance programs, it is the 

"Fair Market Price" For purposes of Department's policy _to provide-SDB 
this part. fair market price is a price concerns techriical assistance, to include PART 206-COMPETITlON 

REQUIREMENTS 
based on reasonable costs under nonnal, 
~!:tili.v~ ~nditions and not on · information about the Department's SOB 
ifiWP:li pns;niie coats. For methods 0 f..- . Program. advice about acquisition 

5. A new Subpart 206.2. consisting. of 
. · sections 206.203 and 206.203-70, is 

added to read as follows: 

determinina (air market price see FAR procedures, ·instructions on preparation 
19.8Q6-2. . . of proposals. and such other assistance 

"Native American,". means American as is consistent with the Department's 
Iridians, Eskimos. Aleuts. and native mission. Subpart 206.2~ull and Open 

Competition After Exclusion of 
Sources 

Hawaiians.· • • • • • 

206.203 Set-11skie for sman business and 
labor aurptua area concern .. 

206.203-70 Set-aald• for amaU 
dlaadvant.89ed business concema. 

··small business concern." ·means a 
concern including its affiliates, that is 
independently owned and operated, not 
dominat:tt in the field of operation in 
which it is bidding on Government 
contracts, and qualified as a small 
business under the criteria and size 

(a) To fulfill the objective of section standards in 13 CFR Part 121. 
1 ?n7 nr Puh L Q9-681. contracting "Smaij disadvantaged business (SDB) 
officers may. for Fiscal Years 1987, 1988,. concern," as used in this part. maans a 
and 1989. set-aside solicitations to allow ~- small business conce~ that (a} is at 
only small disadvantaged business · :··least 51 percent ownea by one or more 
concerns as defined at 219.001 to . in.~tividuals who· .are both socially and 
compete under the procedures in economically disadvantaged. or a 
Subpart 219.5. No separate ·justification publicly owned business having at least 
or detennination and findings is 51 percent of its stock owned by one or 
required ypder tbi:s Part to set-aside a. more socially and economically 
contract action for small disadvant disadvantaged individuals, (b) has its 

management .and daily business 

5-11-87 Federal Contracts Report 

a. Section 219.202-5 is amended by 
designating the existing paragraph as 
paragr~ph (a): and by adding a new 

· paragraph (b) to read as follows: 

219.202-5 ·Data collection and reporting 
! requirements. 

(b) The Contracting Officer shall 
·complete the following report for initial 
awuds of $25.Q()Q or greater. whenever 
such award is the result of a Total SOB 
set-aside (219.502-72). This report shall 
be completed within three days of 
award and forwarded through channels 
to the Departmental or Staff Director of 
Small and Disadvantaged Business 
Utilization. 



'1~. ) 

. 886 (Vol. 47) FEDERAL CONTRACTS REPORT 

~ .SinaU Disad'rantage&Bbslnes1'1SDB) · · · ....-:tfljfdetalled ev!d.ea.ce ~pportlna 
. Set-Aaide '41be1Jrotestant's claim.; · • . 

211.304 IOI&:IIIIon ~osklo a&· 

.dDFARS 206~70) {2) m1)rd~r_to apply to th··~uisition 
{b l Depariment of ne·fenae actlvttln 

·aba1J use the provtaion at 2SZ.7005, Small 
Dlaadvaatapd Buinea CoDcem · ·. : . Individual Contract A~tion Report . . In question:such protest must be filed 

with andTecelved by the..contractlng ·Representation.- in Ueu.of tha.provtaloo 
at FAR _52.219-2. ·Small Diaadvantaied (Over$2S.tpl) . · officer prior to the clo~ of bualnes• "" 

. ~ineaa ·Conc&J'D Representation. . t. Contract Number~-----;........,.. the fifth buaineaa day after the bid -
2. Action Date : • opening date for' sealed.bidl. in 

3. Total dollars awarded ····-··•······· 
4. Total value of fair market 

price (See FAR 19.806-2) .•..•••••.•• 

negotiated acquisitions, the contracting 
:n~: . officer shall notify the apparently 

unsuccessful offerora of the -apparently 
successful SDB offeror{a) in aecordance 
with FAR 15.1001 aDd etitabliah a .. 

· ·to. SKtion 219.501 f.a amended· by. 
ad.ding paragraph (b): by adding :at the 
end of paragraph (c) the worda -rhe · ... 
contracting officer ia responaible for 
reviewing acquisitions to determine 
whether they can be set-aside for 

5. Diff~rence ((3) minus (4)) .•••••.•••• 
--- · . deadline date by which any.·proteat em 

the instant acquisition must be received. 
SDBs."; by adding at the end of· 
paragraph (d) the worda "Action. that 
·have been set-aside for SDBa are not 
referred to the SBA representative for 
review.": by adding at the end of . 
paragraph (g) the words "except that the 
·prior successful acquisition of a product . · 

9. A new Subpart 219.3, consisting of 
sections 219.301, 219.302 and 219.304, is 
added to read as follows: 

SUbpart 21St~Determlnatlon of 
Status u • ·Small Business Concern 

211.301 ~epresentatlon by the offeror~ 
(S-70) (1) To be eligible for award 

under 219.50z;..72, an offeror must 
represent in good faith that it is a small 
disadvantaged business (SDB) at the· 
time of written self certification. 

(2) The contracting officer shall accept 
an o~ror's representation in a specific 
bid or proposal that it is a SOB unless 
another offeror or interested party 
challenges the concern's SDB 
representation. or the contracting officer 
has reason to question the · 
representation. The contracting officer 

l'Iilly presume that"socially a~d · 
economically disadvantaged individuals 
include Black Americans, Hispanic 
Americans, Native Americans, Asian 
Pacific Americans, Asian Indian 
Americans and other minorities or any 
other individual found to be 
disadvantaged by the SBA pursuant to 
section B(a) of the Small )3usiness Act. 
Challenges of the questions concerning_ 
the size of the SDB shall be processed in 
accordance with FAR 19.302. Challenges . 
of and questions concerning the· social 
or economic status of the offeror shall 
be processed in accordance with . 
219.302.- . 

219.302 Protesttngesmall business 
representation. 

(S-70) Protesting a SDB 
representation. {1) Any offeror or other 

. interested party may, in connection with 
a contract involving a SOB set-aside or 
otherwise involving award to a SOB · · 
based on preferential consideration, 
challenge the disadvantaged business. 
status of any offeror by sending or 
delivering a protest to the contracting 
officer responsible for the particular 
acquisition. The protest shall contain the 
basis for the challenge together with 

. (3) To be considered timely, a protest 
must be delivered to the contractina . 
officer by hand or telegt.am within the . _ 
period allotted or by letter poat muked 
within the· period. A protest shall also be· 
considered timely if made orally to tha 
contracting officer within the period .. 
allotted, and lf the contracting officer 
thereafter receives a confirming letter· 
postmarked no later than one day after 
the date of such telephone protest. 

(4) Upon ·receipt of a protest of 
disadvantaged business status, the 
contracting officer shall forward the 
protest to the Small Business . 
Administration (SBA) District Office for 
the·geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which ii not timely, the 
contracting officer shall notify the 
protestor that its protest cannot be 

or serVice on the basis of a small · 
business set-aside dries not precltide · 
·consideration of a SDB set-aside for
future requirements for that product or· 
service."; to read as folloW&:· · . .. . . . .. 
219.501 General. 

Cblibe determination to make a sou··. 
set-aside is a unilateral determination 
by the-eontracting·officer. · ,. . -. . . . . . .. - .. 

11. Section 219.501-70 is added to read 
as followa: · 

~19.501-70 Small disadvantaged buaineaa 
. set-astdes. 

consi dared on the instant acquisition but:... --::-7~:=-t-.,_.=...::...r-::.::.:..::=.;~;;=;;:::::;.:;..::=.=:.::
has been referred to SBA for 
consideriation in any future acquisition:. -~~rirr.~:..=.,.;..:;.:::;,;..,;~=;.:.:;;;~~-=--
however, the contracting officer. may 
question the SDB stafus of an. 
apparently successM offeror at an-y · 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

(5) The SBA will determine the 
disadvantaged business status of the 
questioned offeror and notify the 

{ 

contracting officer and the offeror of its -..:::::..::.::~==:.::.....:::.L...=.::~=~c..:..»;:IIU.-__,..--

detennination. Award will be made on 
the basis of that determination. This 
determination is final. 219.502-3 ·P~ Mt ..... 

(6) If the SBA determination is not These procedures do not anoly to SDB 
received by the contracting officer set-asides. SOB set-asjdes are · 
within 10 working days after SBA's authorized for use only when the entire . 
receipt of the protest. it shall be · . amount of an individual acquisition is to 
presumed that the questioned offeror is .c be set-aside. 
a SBD concern. This presumption will 
not be used as a basis for award without · 219.502-4 • Methods of conduCttnt Mt
first ascertaining when a determination · uldM. .-
can be expected from SBA. and where · (~) SOB .set~ sides may be conducted .. 
practicable. waiting for sw:h by ,_.sing sealed bids or competitive 
determination. unless further delay in propoeals. _ 
award would be diaadvantaseoua to the (b) Offers received on a SDB set-aside 
Government. from concerns that do not qualify as 
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..,.., . 
.. ;Sou eoncema shall be considered 
· · no~sponaive_~nd shall be rejected. 

-·.·· 211~2-70 (Amended] 

1.3. Secti~n 219.5cn-70 is amend~ by 
'Inserting in th~ second sentence of · ~~~~~~~~~~!.!ic!!Lll~U!®-
paragraph (b) between the word. · 

... others" .and the word ··when" the . 
w9rds .. except SDB set-asides.". 

211.502-72 SOB Mt-akte. 

(a) Except those subject to small 
purchase procedures. the entire amount 
of an individual ac Ul&Jllon shall be &et
asl e or exc us1ve parhc1pation if 
the contracting officer determines that. 
there is a reasonable expectation that 
{1) offera will be obtained from at least 

the supp es or services of different SOB 
concerns and (2) award will be made at 
a price not exceeding the fair market 

tecbnoloai l or architectyral tale t . 
consistent with the demands of tht 
acgwsition. 

(b) The contracting officer~make 
a determination under (a) above when 
any of the following circumstances are 
present: (1) the acquisition history 
shows that within the past 12 month 

eriod. a res onsive bid or off 
east one responsible SOB concern was 

wtthm 10 percent of an award price on a 
previous 2_rocurement and e.ilhs:.rJili!. 
least onejitber responsible SOB anurce.. 
a ears on the activi 's solicitation 
maili!Yl ist or (iil a resoonsible SOB .. 
responds to the notice in the Commerce 
Business Dail , or 2 . mul · 

express an interest in bavjmz \he . 
acquisition placed in the 8lal program; 
or 3 the contracti officer has 
sufficient factual information. au as 
lhe-reaul~a of capabilit · surve s b DoD 
technics eam o a 
east two responsible SOB sources. 

21t.S03 . Setting-........ of 
8CqUI8Itlon&. 

• • • • • 
(S-70) If. the criteria ln 219:.502-72 

have been met for an indhddual 
acq':rlsition. the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to 
SBA procurement cenmr?epresentative 
(if one ia assipod) ~at the acquisition 
will be set-asid~ fur SDB. 

16. Sectiot;t 21~ is amended by 
adding to paragraph (b) a new 
paragrap.h.(i) and by redesignating 
paragraphs (1) through (4) as paragraphs 
(2) through (5) respectively. to read a8 
follows: 

211.504 Set akte program order of 
precedence. 

(b) ••• 
(1) Total SOB Set-Aside (219.502-72]. 

• • • • • 
17. Section 219.506 is amended by 

adding paragraph (a), and by adding at 
the end of paragraph (b) the words 
"'These procedures do not apply to SDB 
set-aside.". to read as follows: 

219.506 W1thdrawtng or modifying set• 
askies. . 

(a) SOB set-aside determinations will 
not be withdrawn for reasons of price 
reasonablen~ss unless the low 
responsive responsi.ble offer exceeds the 
fair market price by more than ten 
pe~ent. If the contracting officer finds· 
that the low responsive responsible offer 
under a SOB set-aside exceeds the fair 
market price by mo~ than ten percent. 
the contracting officer shall initiate a· 
withdrawal. 

• 
(c) U it is necessary to obtain 

information in accordance with (b)(1) 
above. the contracting officer will 
include a notice in the synopsis 
indi_ca_ling that the acquisition may be 18. Section 219.507 is added to read as 

- - - follows: 
set-asade for exclusive SOB particieation 

~i~f~s~u~ffi~tc~ie~n~twS:!:.!D~B!:!...!so~urce~:!as..!!a~re~id!!:e~nwtiL!.!fi~e,gd.:_-_ 219.507 Automatic dlaolution of • set
prior to issuance of the eolicitatjon fsee • aak1e. 
205.207(d.) (S-73)). The notice should. The dissolution of a SOB set-aside 
encourage suCh firms to make their does not preclude subsequent 
interest and capabilities known as solicitation as a small business set · 
expeditioWily aa poaajble If prior to aside. 
synopsis. the detennination ha• been 19. Section 219.508 is amended by 
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adding paragraph (&-71) to read &8 

follows: 
211.101 .auloltatlon provcalona 8nd 
contract ce.... . · 
• • • • • 

887 

·[5-71) Thn:ontracting officer shell 
· lnaert tbedause-at 25Z.21~7006, Notice 

of Total Small Diaadvantaged Business 
Set-Aside, in .aUcttationa-and contracts 
for SDB aet-aaidee (eee219~502-72)•: : 

20. A new 8ubpart%19.S.,conalaUng of 
· eectiona 219.801 and.219.803,b added·to 
read ·ae follows: . ·--='· . 

Subpart ·~e.e-cGntractlng with ttMt 
.Smail BualneU Admlnlatratlon (the · 
8(a) Program) . . .. 

21U01 GeneraL 
The Department of Defense, to the . 

greatest extent possible, will award . 
contracta to the SBA under the authority 
of section 8(a) of the Small Business Act 
and will actively identify-Teq~ment8 
to support the business plans of 8(a) 
concerns. 

I 

211.103-dllectlng acqulsttlons 1or the 8(a) 
ProiJram. 

(c) In cases where SBA requests 
follow-on support for the incumbent 8(a) 
firm. the request will be honored. if 
otherwise appropriate. and will not be 
placed under a SDB set-aside. When the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(b)(2) exist. the 
acquisition may be considered for a SOB 
set-aside, if appropriate. 

21. Section 2.52.219-7005 and 252.219-
7006 are added to read as follows: 

202.211-7005 Sm8ll dladvantaged 
bwJnea COiteem-ntpl'eM&ItatJon. 

As prescribed in 219.304(b). insert the 
following provision in solicitations 
(other than those for small pUrchases), 
when the contract is to· be performed 
inside the United Stat". its tenitories or 
possessions. Puerto Rico, the Trust 
'rerritory of the Pacific :Islands, or the 
District of Columbia: · · 

Small Disadvantaged B~inesa CoDc:enl 
R~tatioo · · · 

XXX (1987) 

(a) Ce:tification. The Offeror represents 
and certifies. as part of its offer. tha~ it . 

XXX is. not a small disadvantage business 
concern. 
. (b) Representation. The offeror represents. 
m tenna of section 8{d) of the Small Business 
Act. that its qualifying own.ership falls in the 
following category: · 
--Asian Indian Americans · 
--Asian-Pacific Americana 



•.. FEDERAL.CONTRACTS REPORT 

--!Ditk JDINrft:ana . .• . ...... ~tapd.-or. poblldJ owned buatneu . (b)Qnem! : : . 
__ Hla~lc Americana ·• .. , 4av:bii at le~a~ 151 ~~ of' U8 1~ock o:w-t1 · · '*JtlVI~-ilre IOiicited only from amaiJ 
--NatiVe Americana ,; · «by One or more aoclalJy and economically • -efii~vantaaed buameaa concerns. Ofien 

Other Minority--··- '' · ~· c;diHdvantaged lndlvldaala. (2) hai Ita . . . Meeelvid b'Om concerns that are not tmall 
(Spedfy) · -~ent and dally tNaiDeu c:GatroUed ·-- .diAdvaD~ed bullneaa concema ahall be· , 

or Provlalon) · · ~by one or more_aucb tndlvkiUall ~ (S) aha .· :coDitdereT nonseaponaive and will be · 
1252..21~7008- Notice of tot.~ ...a· --..:n&JorltJ ,.lhe ~ ofwbk:b MX:Ne.IO · _. ~re~lect~ea::!!:--~-~-~~--..J-. 
dlsadv•atagect bt•lnaa Mt-ulde. ·......nucb~~Y and eco~omicaUy · ·- .... (2) ADt awantreawliDB from .thla 

· . . · . · · ·-..uia~flllq~ lndl.vl~~ · · · · mlldiiiron WDrbe maOeio a amall 
A. ~rescnbed ~n 219:~?1· ln~ert the .. ~Dy dis8dvantapd Jn~VIduala" . ditadvanty8d 6palne11 concern.· . · 

followmg ~a use. m sobcttations and ~badiViduala who have been aub.fetted (c)~enL A manufacturer or rqul~r 
contracta mvolVID8 a amall ·. torac:lalm.ethnJc prejudice or cuJtural biaa dealer aabmitttns an offer in Ita own name 
disadvantaged business set-aside. , becauae of their Identity a a a me.mbe.r of a agreea to fumiah. In performins the contract. 

IJI'OUPwltboat teiard to their quailttea 81 cuily end llama manufactured or produced' by 

Notice ol Total Small Dlsadvautqed · 
au.m... s.t-Atide '-- t987). 

(a) Definition& 
.. Small diaadvantaged business concern." 

as used ln this clause. means a small · · 
business concern that (1) is at least 51 · · 
percent owned by one or more individualt 
who are both IOC'ially and economically 

..tndivlduala. small disadvan~ buaineu concerns in the 
.::Economically dlaadv•ntas'Kflndividuala" United Statea.lta territories and posaeaaions, 

meBDa aocially .diaadwantaged individuals the Commonwealth of Puerto Rico. th.e U.S. 
whoae ability ~ compete. in the free Trust Territory of the Pacific Islands. or- the -

-.nterpriaeayatem it impaired due to District of Columbia • 
dtmJntsbed opportunitiea to obtain capital · (End of claus~ · 
and aedil u compared to othen ln the aame · ·-· 
tineGf buatneaa who are not socially 

...tisadvantaged.. · [FK Doc. Sl-10099 Filed 5-1-87; 8:4Sam) . 
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~F.~~ I NT E R NAT I 0 N A L . C.R EAT IV E ~AT A I N D U S T R I E S, I N C. 

P.O. BOX 451 • DANBURY • CONNECTICUT 06813 • TELEPHONE {203) 797-8551 • CABLES: 'ICDI' DANBURY 

May 29, 1987 

The Honorable William Howard Taft, IV 
Deputy Secretary of -Defense 
Department of Defense 
The Pentagon 
Washington, D.C. 20301-1155 

Dear.Mr. Secretary: 

I have been asked by Senator Weicker to review and comment on the contents 
of your memorandum pertaining to the 5% DOD goal for contract awards to 
Small Disadvantaged Businesses. 

As president of an 8 (a) Small Disadvantaged Business for the past twelve 
years it has been my experience, that clearly defined and detailed 
procedures must be established, to insure that the spirit and intent of 
Public Law 99-661 is implemented and achieved. The concept of this new 
program as an extension of the SBA 8 (a) program is commendable but the past 
short-comings of the 8 (a) program have shown that a better structure must 
be used initially if this new program is to be successful. Therefore, I 
also recommend that a method of monitoring and measuring compliance with the 
program's objectives be set-up .tn .. order to ensure that the established 
·target is met. 

·Thank you for giving me the opportunity to comment. 

Sincerely, 

;~E~E DATA.INDUSTRIE~, 

aJd~ 
INC 

President 

JV/mam 

/lOuD 099B6 



Automated Data Praallllftl• Manlpment 8ervl~l • Re...-oh Mel O.V.Iopmeftt 

June l, ~:-1987. 

Defense Acquisit"ion Regulatory Council, 
Attna Mr. Charles w. Lloyd, 
Bxeoutive Secretary, ODASD (P) DARS, 
c/o _OASD, (PitL) (M,RS), Room 3C841, 
'l'he Pentagon, 
waahington, DC 20301-3062 

Referencea DAR Case 87-33 

Dear Mr. Lloyd: 

REGIS'l'ERED MAIL 
RBTURN RBCEI»T REQUESTED 

The Department of Defense (DoD) ia to be commended on its aggres
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal tor Minorities." We, at Treap Aaaociatea, 
believe that the propoaed regulations published in the Federal 
Register, ,(Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation re9ulati.one with few exceptions, ana submit the 
following comments for your consideration: 

ISSOE: 

(1) The Rule or Two: The .interim rule establishes a "rule of 
two (ROT)~' regarding set-asides for Small Disadvantaged . Business 
(SDB) con(:arns, which is similar in _approach to long-standing 
criter-ia used to determine whether acquisitions should be set .aeide 
for smai:l: _bu8ines8ea_ as ··a class. " ••• Specifically, whenever a 
contracting -offiQer ·c3e.terminea that compet.ition can be expected ·to 
result between two: or more SDB concerns, ana· that there is 
reasonable-. expectati_on- that the award pr ic,e will not· exceed fair -
market __ ,.price by more than 10 percent,. th~ contracting officer is 
di~ect·aa .to reserve the aoquisiti<;>n ·for exclusive competition among 
such SDB firma •••• " . 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives tha Contracting _Officer complete 
authority in the ROT process, and faila to address the role of the 
Department-• a Small and Disadvantaged Business Specialists (SDBS). 
DoD .has a;c.dre of over 700 SOBS who·have done an outstanding job 
in the implementation of other le~islationJ Public Law gs-507, as 
an· exampl•· Therefore, we recommend that the regulations be 
written to mandate a~tive participation on the part of the SDBS and 

TAESP Aaaoclatea, Inc., A800 SemJnary Road. 8ulte 700, Alexandria, VA 22311 
(703) 8A5-MJO . 
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Mr. Charles .w. Lloyd 
June 1, 1987 
Page 2 

the Contract~ng Officer in rule of two decisions. We. feel that 
the foregoing will result in mo~e balanced and unbiasaed ROT 
opinions.· · 

ISSUE: 

2. Prote•ting small.disadvantagea business representation • 
. Paragraph 219.302 (S-70) found at 16265, states in part, 11 ••• (1) 

Any ·offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer ...... 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad
vantaged business status. 

RECOMMENDATION& Tha regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e.,, other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalitiea should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro
test process. 

ISSUE: 

(3) Subcontracting und~r SDB set ·asides. The -proposed 
regula;tions do not adar·ess the degree of subcon~racting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION:. 

In those .cases where subcontractin9 opportunities exist, · .we 
recommend· .that.· the successf-ul prime SOB offeror a be· required to 
award a mandatory percentage of such subcontracts to qualified 
minority busin·ess firms. You may wish to consider language similar 
to that cont~ined in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Mr. Charles w. L-loyd 
June. 1,· 1987 
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Again, ·DoD is to be commended for ita work in the var i·cus socio
economic programs,· and it Tresp Associates can be of any. 
assistance to you, please do not hesitate to contact me. 

F. MADISON 
Vice President 
Corporate Affairs 

cc: NEDCO COnference 
716 South Sixth Street 
Las Vegas, NV 89101 

National Federation of B(a) Canpanies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, . · 
Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Highway 
Crystal Ga~way III, Suite 1304 
Arlington, VA 22202 

Mr. Dan Gill 
Office of Small & Disadvantaged Business Utili_zation c 

oso, ·The· Pentagon, Washington, oc 20301 

\ 
' \ 

\ .. 
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. SA~LE CQ~~NT LETTER TO DoD 

June _, 1-987 

De f en s e - Ac q u i s i t i on Reg u 1 a to r y · Co u n c i 1 
ATTN: Mr. _Charles W. ·Lloyd 
Executive Secretary, ODASD {P) OARS 
c/o OASD {P&L) {~S) -
Room 3C84-l 
The Penta·gon 
Washington, D.C. 20301-3062 

De a r Mr • L 1 o y d , -

........... -··· ...... ;. ,..,.,...- .. - ·-· ....... &···-··----..,..:.;.~_h ....... :._ ...... : ... 

I am writing to express my support for the regulations that 
the Department of Defens~ has developed to reach its 5% minority 
contracting goal. In general, I think they represent~ step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to ·develop a 
proposed rule that would establish a ~~~preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several. important quest ions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participa~ion by Historically Black Colleges and 
Universities, and other minority instit-utions:. Third, it is not 
clear on what basis adv~nce payments w~ll be ~vailable to small 
d i s ad van t aged con t r a c to r s i n p u r s u i t o f. the 5% go a 1 • An-d 
fin~lly, partial· set-asides have been speci~i~ally prohibited 
de~pite their potential co-ntribution- to small' disadvantag·e· 
p a r ~ i c i-p a t i o n a t DoD • · · 

(Ad 9 -any o the r c omne n ~ s you t h i n k appro p; r i ate • ) 
. . . . 

I urge. the Defense Department to address' the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set.by law.: 

Sincerely, 



LEGISLATIVE 

AFFAIRS 

THE ASSISTANT SECRETARY OF DEFENSE : 
WASHINGTON, oc 20301 ~~:::.:·~Mr. Taft'~ eommBRt 

r::: 
~~:' ~UN ;I 1991-
·~ ~~~~~S SE£H 

MEMORANDUM FO~ DEPUTY SECRETARY OF .DEFENSE 

SUBJECT: Call from SenatQF" Gramm (R-TX)· Regarding Smail Minority 
Business 5 Percent Goal ~ INFORMATION MEMORANDUM 

Senator Gramm called this morning regarding the 5 percent goal 
for small minority businesses.·contained in Section 1207 of the 
1987 Authorization Act. Senator Gramm met with Mrs. Leftwich 
yesterday afternoon and learned for the first time that the term 
"fai.r market cost .. used in Section 1207 was a term of art defined 
in the FAR's and has no relationship, ·necessarily, to the lowest 
price for which DOD could obtain the product in the marketplace. 
The result, according to the Senator, is to authorize up to a30 
percent premium on top of an already inflated price. 

Section 1207 was apparently a la~t minute compromise during the 
House-Senate Conferenc~ 'On the Bill and the Senator was not aware 
of the significance of the term proposed by the House Conferees. 
He is not pleased. 

Senator Gramm plans to offer an amendment this year to delete 
"fair market cost" and substitute language referring to the 
lowest or reasonable price for which DOD could obtain the product 
in the market place. He requ~sts that th~ Section 1201· 
implementation regulations be "slowed down".suffidiently t6 allow 
this amendment to be reflected .rn-fnose?egulatiorys. 

~~;Jc 
M. D. B. Carlisle 

. . 
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CA..OUNE P. GOMIIZ 

- SI!CIIETARY TREASU"II" 

JOSEPH A. GOMEZ 

PR•SIDIINT 

STAT1! OF CONNECTICUT . 

MASTE" E~CTRICIAN 

CERTIFICAT1! .103252 

STAT1! OF NEW HAMPSHIRE 

. MASTER ELECTRICIAN 

LIC •• 7340 

STAT1! OF VERMONT 

MASTER ELECTRICIAN · 

LIC.~72 

COUNTY OF GREENE. NY 

MASTER ELECTRICIAN 

Lrc. e-2478 

COUNTY OF SULLIVAN. NY 

MASTER ELECTRICIAN 

LIC.~B 

Crn OF ALBANY. NY 

MASTER ELECTRICIAN 

LIC. e58 

Crn OF AMSTERDAM. NY 

MASTER ELECTRICIAN 

LIC. e48 

CITY OF SCHENECTADY. NY 

MASTER ELECTRICIAN 

.#~ ~~-t'~ ...k. 
&!&. {!gQd; ~s;: ~ k w~ /2//11 

/7;L (S /rf} ?cfS-~t1t1t1 

June t:5' 1987 

D~fense Acquisition Regulatory Council 
c/o OASD <P&L> <M&RS) Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DOD 48 CFR Parts 204, 205, 206, 219, & 252 

Dear Sir: 

We would like to comment on the following section A- Background. 
The new regulation would require: 

a) that lhe cost will not exceed lOX of 
the fair market value and 

b) That at leas~ two or mor' firms will 
be bidding on the proje~t. 

Through some twenty-four <24> years in the construction industry we 
have seen the: Engineers or Owner's budget <usually called by the agency as 
the fair market· va 1 ue > ·<see a 1 so 219. 506) swing fr:om very 1 ow compared· to 
the competiti-ve b i"d received and on rare occasion it swings high when then 
compared to the bids received.· 

In the cases where the go.vernment estimate is substantially low 
<lOX or· more>·, we have seen more than one course of act i-on t.aKen. We have 
seen the proJects re-advertised for· -a second round of ·bids <usually some 
redesigning taKes 'place to cut the costs). Another way is to ·asK fhe 
lowest responsible bidder for an extension so that the agency has some 
additional time in which to seeK additional funding. The third av~nue 
which is the least 1 ikely approached is cancellat~on of the project. 

Our question to you Mr. Lloyd is simple. Government estimates are 
seldom within the lOX fair marKet value as determined by competitive 
bidding. How is then that DOD is going to determine what the "fair market 
value" is? 

Why is it then, that DOD is taking a different approach from those 
practices used under "regular 0 •biddirig proce~s. 

WAREHOUSES 251-253-255 NORTH PEARL STREET • ALBANY, NEW YORK 122.07 



P. GOMEZ 

SI!C"ETAJn" T"•ASURI!" 

JOSEPH A. GOMEZ 

PltaSIDI!NT 

STAT1l ~CONNECTICUT 

MASTeR EUCT"ICIAN 

CI!"TIFICATI! ., 03252 

STATE OF NI!W HAMPSHIRE 

WASTE" EUCTRICIAN 

LJC. ~340 

STATE OF VERMONT 

WASTE" ELECTRICIAN 

LJC. n%72 

COUNTY OF GREENE, NY 

MASTER EU!CTRICIAN 

uc. n•?e 

COUNTY 01" SULLIVAN, NY 

MASTER EU!CTRICIAN 

uc: #228 

Crn OF ALBANY, NY 

MASTER ELECTRICIAN 

LJC. #58 

Crn OF AMSTERDAM, NY 

MASTER ELECTRICIAN 

LJC. #48 

Crn OF SCHENECTADY, NY. 

MASTER ELECTRICIAN 

LJC. ·~ 

9.~ ~ c1s;: ~ Jl{,. -W~ /1'//IJ 
!TeL fS/tf/ ?d'S-c11JIJIJ. 

During the coyr~e of bid offers~ we have·seen during regula~ 
bidding that, though in rare occa5ions,.only ·one bid is received, both 
Federal and State-· Agenc its have awarded such bids in the vast maJority of 
said occasions. 

Why is it again, that if the DOD's program is designed to help 
minorities, rul·es· and regulations, eifecting bids null and void, are· 
enact~d when a greater flexibility is granted to contracting officers 
during receipt of regular bids. 

We hope our comments and constructive criticizm is of value to you. 

cc: Mr. Harvey Davies 
Small Business Administration 

23Do0washington 

WAREHOUSES 251·253-255 NORTH PEARL STREET • ALBANY, NEW YORK 12207 



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

ACQUISITION AND 
LOGISTICS 

MEMORANDUM FOR 

SUBJECT: 

WASHINGTON.: D.C. 20301-8000 

In reply refe~ to: 
DAR ease 87-33 

Wilbert C. Scipio, Jr., May 1, 1987 

Subject letter is referred to your office for direct reply 
to Mr. Scipio. I have retained a copy of his letter for 
consider.ation by the DAR Council with other comments received 
under DAR Case 87-33. 

As you will note, Mr. Scipio. mentions the 5% figure ,used in 
implementing Section 1207 of Public Law 99-661 (DAR Case 87-33) 
and this implementation is not effective until June 1, 1987. ~ 
have forwarded a copy of the Federal Register Notice to Mr. 
Scipio. 

Attachment 
Ltr from Mr. Sci~io. 

~ 
OTTO J. GUENTHER, COL., USA ; 
Director: 
Defense Acquisition 
Regulatory Council-

I l 

l 

f. 



REPLY-TO 
ATTN OF: 

SUBJECT: 

JAN 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS ELECTRONIC SYSTEMS DIVISION (AFSC) 

HANSCOM AIR FORCE BASE, MASSACHUSETTS 01731-5000 

DAR Case 87-33, DFARS ·Implementation of PL 99-661, Set._-Asides ··for Small 
Disadvantaged Business Concetns 

To:. DARC (Attn: Mr. Charles W. Lloyd) 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P &. L) (M & RS) 
Rm. 3C841, The Pentagon 
Washington, D.C. 20301-3062 

1. AFAC 87-16 (27 May 1987), interim rules were distributed to implement 
Section 1207 of PL 99-661 "Contract Goal for Minorities". Under the interim 
rul~s, Contracting Officers are required to set-aside certain acquisitions for 
exclusive competition among small disadvantaged business (SDB) concerns 
whenever it is anticipated that two or more SDB concerns will submit offers 
and award will be made at not more than 110% of a "fair market price". 

2. Proposed DFARS 19.502-72 (a) recognizes that, in making SDB set-asides for 
R & D or architect-engineer acquisitions, there is a need to consider the 
availability of SDB scientific, technological, or architectural talent 
consistent with the demands of the acquisition. It is noted that in such 
acqu1s1t1ons, the offered price/cost is not the primary consideration in 
selecting the succe-ssful offeror for award. 

3. Propos~d DFARS 19.502-72 (a) and (d) imply that the SDB set-aside rule 
should apply only to acquisitions to be awarded at the lowest offered price 
(but not to exceed 110% of fair market price) on the basis of the responsive. 
(technically acceptable, qualified) offer made by a responsible offeror. 
Otherwise, under proposed DFARS_19.502-72 (d), for source-selections to be 
made _on the b~sis of consideratio~s other t~an only price, it would b~ 
necessary to make the source-selection decision as to the most advantageous 
offer and then could make. a:ward only if the price offered by the successful 
offeror wa~ ~lso withln the 110% of fair market value limitation. If ~ot, 
then presumably' the set-aside ~us·t be_ withdrawn under 19.502-72 (d). and the' 
requirements resolicited. ·such i procedure, _however, would be extrem~ly 
time-consuming and would crippl¢ :the ability of the agency ·to contract for 
critical requirements which do not fall within the categories of R & D or A &. 
E services, but require that award ·be made on primary considerations other 
than price/cost. Examples of such acquisitions include management and 
engineering support services (where management and technical factors are more 
important than price) and production awards which require the successful 
offeror to reverse-engineer pre~existing products for which reprocurement data 
is unavailable and then manufacture production quantities to a performance 
specification. Neither of these_examples would fall within the categories of 
R & D or A & E services so as to permit the contracting officer to exercise 
Judgment as to whether it would be appropriate to set such acquisitio-ns as ide 



·.;. 

for exclusive SDB participation as· proposed pFARS 19.502-72 (a) is presently 
written. It is suggested that this situatiori could be resolved if the·iast 
sentence of proposed DFARS 19.502~72 (a) were deleted and the introduction to 
the first sentence were changed .to.read: 

Contract 

Except for.acquisitions subject to small purchas~s 
and, excep .. t for negotiated acquisitions where award 
will be made on the basis of factors other than only the 
lowest evaluated price./cost for a proposal which· conforms 
to solicitation require~ents, the entire amount of an 
individual acquisition sh~l! be set-aside for •••••• 

/dc4c .. MCAVOY, Chief 
Law Division 

Cy: ESD/PK (Mr. Fowler) 
ESD/TC (Mr. Kalkman) 
AFSC/JAN 



OFFICE OF THE UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 2.0301-,3061 

OFFICE OF SMALL AND 

DISADVANTAGED BUSINESS 

UTILIZATION 

Mr. Wilbert C. ~cipio 
Scipio Engineering Co. 
8013 ,Champlain · 
Chicago, IL 60619 

Dear Mr. Scipio: 

i 

10 JUN 1987 

Please refer to your identical letters of June 17, 1987 
to the Deputy Secretary of Defense, Department of Defense 
(DoD) and to me regarding your proposal to alter the DoD 
implementation of section 1207 of Public Law 99-661 along 
the lines suggested in the 1980 Supreme Court decision on 
minority set-asides. 

Your letters are timely because the Defense Acquisition 
Regulation (DAR) Council is currently reviewing various 
public comments by those interested in the DoD proposed 
implementation of Public Law 99-661. · 

Accordingly, we have forwarded your letters to the DAR 
Council for their examination. We would expect careful 
review of your comments and those of others~ 

Thank you very much for your interest in the Department 
·of ·Defense. 

Sincerely, 

~ . -

LEFTWICH. 

cc: DAR Council 
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H · OFFICE Of · 
( THE SE-CRETAftY OF O~fENSE 

PHONE {312) 873-2456 

SCIPIO ENGINEERJNG CO. 
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SUMMARY 

Associations of construction contractors and subcontrEictors, along with a 
"' firm engaged in heating, ventilation, and air conditioning work, brought an 

action in the United States District Court for the Southern District of New 
York against the Secretary of the United States Department of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual· and potential grantees of · 
·federally funded local public work projects, alleging that the "minori~y 
business enterprise" provision (§ 103(0(2)) of the Public Works ·Employment 
Act of 1977 (91 Stat 116}-a provision implemented in regulations of the 
Secretary of Commerce: and· IDJi~elines of the Commerce Department's 
Economic Development Administration-on its face, violated, among other 
things, the equal protection· component of the Fifth Amendment's du~ 
process. clause and various federal statutes prohibiting diScrim-ination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.) 
proscribing racial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to ·the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 
of the provision whereby, absent an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or supplies from 
businesses owned and controlled by "minority group members," defined in . 

Briefs of Counsel, p 1324, infra. 
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.the Public Works Employment Act as United States citizens who are 
uNegroes, Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts." Ulti- · 
mately, the District Court upheld the validity of the minority business 
enterprise provision, denying the declaratory and injunctive relief which the 
plaintiffs had sought (443 F Supp 253). Thereafter, the United States Court 
of Appeals for the Second Circuit affirmed, expressly rejecting the conten
tion that the ten percent set-aside requirement violated equal protection, 
and also rejecting, as the District Court had done, the various statutory · 
arguments which the plaintiffs had raised (584 F2d 600). 

On certiorari, the United States Supreme Court affirmed. Although un
able. to agree on an opinion, six . members of the court nonetheless agreed 
that the minority business enterprise provision of the Public Works Employ
ment Act, by virtue of its ten percent set-aside requirement, did not violate 
equal protection under the due process clause of the Fifth Amendment nor 
Title VI of the Civil Rights Act of 1964. 

BuRGER, Ch. J., announced the judgment of the court, and in an opinion 
joined by WHITE and PowELL, JJ., expressed the views that (1) in terms of 
Congress' objective in the minority business enterprise provision of the 
Public Works Employment Act-to ensure that, to the extent federal funds 
were granted under the Act, grantees who elected to participate would not 
employ procurement practices that Congress had decided might result in 
perpetuation of the effects of prior discrimination which had impaired or 
foreclosed access by minority businesses to public contracting opportunities 
-such objective being within the spending power of Congress under the 
United States Constitution (Art I, § 8, cl 1), the provision's limited use of 
racial and ethnic criteria constituted a valid means of achieving the objec
tive so as not to violate the equal protection component of the due process 
clause of the Fifth Amendment, and (2) the minority business enterprise 
provision was not inconsistent with the requirements of Title VI of the Civil 
Rights Act of 1964. · · 

PowELL, c1., concurring, expressed .the: views that the racial classification 
reflected in :the ten percent set-aside requirement of the minority business 
enterprise provision of the Public Works Employment Act was not violative 
of equal protection, being justified as! a remedy serving the compelling 
governmental interest in eradicating th~ continuing effects of past discrimi
nation identified. by Congress, and that ,since the requirement was constitu
tional, there was· also no violation of Title VI of the. Civil Rights Act of 1964. . c . 

MARSHALL, J., joined by BRENNAN and BLACKMUN, JJ., concurred in the 
judgment, expressing the views that (1) under the appropriate standard for 
determining the constitutionality of racial classifications which provide 
benefits to minorities so· as to remedy the present effects of past racial 
discrimination-which standard necessitates an inquiry into whether a 
classification on racial grounds serves important governmental objectives 
and is substantially related to the achievement of those objectives-the ten 
percent set-aside requirement of the minority business enterprise provision 
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of the Public Works Employment Act: was not violative of equal protection 
un<;ler the due process clau8e of the. Fifth Amendment, since the racial 
classifications employed in the set-aside provision was substantially related 
to the achievement of the important and congressionally articulated goal of 
remedying the present effects of past: racial discrimination· in the area ·of 
public ·contracting, and (2) the ten percent set-aside requirement also did not 

· violate Title VI of the Civil Rights ·Act of 1964 in that the prohibition of 
· Title VI against racial discrimination in any program or activity ·receiving 

federal financial assistance was coextensive with the guarantee of. equal 
protection under the United States Constitution. 

STEWART, J.,.joined by REHNQUIST, J., dissenting, expressed the view that 
the minority business enterprise provision of the Public Works Employment· 
Act, on its face, denied equal protection ·of the law, barring one cl~s of 
business owners from the opportunity to partake of a government benefit on 
the basis of the owners' racial and ethnic attributes. 

STEVENS, J., dissented, expressing the view that since Congress had· not 
demonstrated that the unique statutory preference established in the ten 
percent set-aside requirement of the minority business enterprise provision 
of the Public Works Employment Act was justified by a relevant characteris
tic shared by members of the preferred class,. Congress had failed to 
discharge its duty, embodied in the Fifth Amendment, to govern impar
tially. 
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HEAD NOTES 

Classified to U. S. Supreme Court Digest, Lawyers' Edition 

Civil Rights§ 7.5- Fifth Amendment 
- equal protection. - . Public· 
Works Employment Act - minor
ity business· enterprise - ten per-
cent set-aside· · 

1a-1e. The "minority business enter
prise" provision (§ 103(0(2)) of the Public 
Works Employment Act of 1977 (~1 Stat 
116), a provision implemented in regula
tions of the Secretary of the United 
States Department of Commerce and 
guidelines of the Commerce Depart
ment's Economic Development Adminis
tration, is not unconstitutional on its 
face as violative of the equal protection 
component of the Fifth ·Amendment's 
due process clause by virtue of the provi
sion's requirement that, absent adminis
trative waiver, at least ten percent of 
the federal funds granted for local public 
works projects must be used by state and 
local grantees to procure services or sup
plies from businesses owned and con
trolled by "minority group members", 
defined in the Act as United States citi
zens who are "Negroes, Spanish-speak
ing, Orientals, Indians, Eskimos, and 
Aleuts." [Per Burger, Ch. J., White, Pow
ell, Marshall, Brennan, and Blackmun, 
JJ. Dissenting: Stewart, Rehnquist, and 
Stevens, JJ.] 

Civil Rights § 7.5 - r.ace discrimina· 
tion - Title VI. of 1964 Act. -
Public Works Employment Act
minority business enterprise pro
vision . 

2a-2f. The "minority business enter
prise" provision (§ 103(f)(2)) of the Public 
Works Employment Act of 1977 (91 Stat 
116), a provision implemented in regula
tions of the Secretary of the United 
States Department of Commerce and 

. guidelines of · the Commerce Depart
ment's Economic Development Adminis
tration, is not violative of Title VI of the 
Civil Rights Act of 1964 (42 USCS 
§§ 2000d et seq.), proscribing racial dis
crimination in any program receiving 
federal financial assistance, by virtue of 
the minority business enterprise provi
sion's requiring that, absent administra
tive waiver, at least ten percent of the 
federal funds granted for local public 
works projects must be used by state and 
local grantees to procure services or sup
plies from businesses owned and con
trolled by "minority group members," 
defined in the Act as United States citi
zens who are "Negroes, Spanish-speak
ing, Orientals, Indians, Eskimos, and 
Aleuts." [Per Burger, Ch. J., White, Pow
ell, Marshall, Brennan, and Blackmun, 
JJ.] 

Constitutional Law §§ 313, 513 ...:_ 
equal protection - Fifth and 
Fourteenth Amendments 

3a~3d. Equal protection analysis in the 
·Fifth Amendment area is the same as 
that under the Fourteenth Amendment. 

· [Per Marshall, Brennan, Blackmun, 
Stewart, and Rehnquist, JJ.] 

SYLLABUS BY REPORTER OF DECISIONS 

The "minority business enterprise" ·lations and guidelines, grantees and 
(MBE) provision of the Public Works . their private prime contractors are re
Employment Act of 1977 _(1977 Act) re- 'qui red, to the extent feasible, in fulfilling-· 
quires that, absent an administrative the 10% MBE requirement, to seek out 
waiver, at least 10% of federal funds all available, qualified, bona fide MBE's, 
granted for local public works projects to provide technical assistance as 
must be used by the state or local needed, to lower or waive bonding re
grantee to procure services or supplies quirements where feasible, to solicit the 
from businesses owned by minority aid of the Office of Minority Business 
group members, defined as United States Ad · · 
citizens "who are Negroes, Spanish- ·Enterprise, the Small Business mmis-

k. 0 · t 1 I d. E k. . tration, or other sources for assisting spea 1ng, r1en a s, n 1ans, s 1mos, 
and Aleuts." Under implementing regu- MBE's in obtaining required working 

905 



U.S. SUPREME COURT REPORTS 65LEd2d 

capital, and to give guidance through the 
intricacies of. the bidding process. The 
administrative program,- which recog
nizes that contracts will be awarded to 
bona fide MBE's even . though they are 
not the lowest bidders if their bids re
flect merely attempts to cover costs in
flated by the present effects of prior 
disadvantage and discrimination, pro
vides for handling grantee applications 
for administrative waiver of the 10% 
MBE requirement on a case-by-case basis 
if infeasibility is demonstrated by a 
showing that, despite affirmative efforts, 
such level of participation cannot be 
achieved without departing from the 
program's objectives. The program also 
provides an administrative mechanism 
to ensure that only bona fide MBE's are 
encompassed by the program, and to 
prevent unjust participation by minority 
firms whose access to public contracting 
opportunities is not impaired by the ef
fects of prior discrimination. 

Petitioners, several associations of con
struction contractors and subcontractors 
and a firm engaged in heating, ventila
tion, and air conditioning work, filed suit 
for declaratory and injunctive relief in 

. Federal District Court, alleging that 
they had sustained economic injury due 
to enforcement of the MBE requirement 
and that the MBE provision on its face 
violated, inter alia, the Equal Protection 
Clause of the Fourteenth Amendment 
and the . equal protection component of 
the Due Process Clause· of the Fifth 
Amendment. The District Court upheld 
the validity of the MBE program, and 
the Court of Appeals affirmed. 

Held: The judgment is affirmed. 
584 F2d 600, affirmed. 

Mr. Chief Justice Burger, joined by 
Mr. Justice White and Mr. Justice Pow
ell, concluded th~t the MBE provision of 
the 1977 Act, on its face, does not violate 
the Constitution. 

·:(1) Viewed against the legislative and 
administrative background of the 1977 
Act, the legislative objectives of the MBE 
provision, and the administrative pro
gram thereunder, were to ensure-with-

. out mandating the allocation of federal 
funds according to inflexible percentages 
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solely based· on race or ethnicity-that, 
to the extent federal funds were granted 
under the 1977 Act, grantees who 
elected tO participate would not employ 
procurement practices that Congress had 
decided might result in perpetuation of 
th.e effects of prior discrimination which 
had impaired or foreclosed access by 
minority businesses to public contracting 
opportunities. · 

(2) In considering the constitutionality 
of the MBE provision, it first must be 
determined whether the objectives of the 
legislation are within Congress' power.· 

(a) The 1977 Act, as primarily an exer
cise of Congress' spending power under 
Art I, § 8, cl 1, "to provide for the ... 
general Welfare," conditions receipt of 
federal moneys upon the recipient's com
pliance with federal statutory . and ad
ministrative directives. Since the reach 
of the spending power is at least as 
broad as Congress' regulatory powers, if 
Congress, pursuant to its regulatory 
powers, could have achieved the objec
tives of the MBE program, then it may 
do so under the spending power. 

(b) Insofar as the MBE program per
tains to the actions of private prime 
contractors, including those not responsi
ble for any· violation of antidiscrimina
tion- laws, Congress could have achieved 
its . objectives; under the ~mmerce 
Clause. The legislative history shows 
that there wa8 a rational basis for Con
gress to conch~de .that the subcontracting 
practices of prime ·contractors could per
petuate the prevailing impaired access 
by minority }?usinesses to· _public con
tracting opportunities, and that this in
equity has an effect on interstate com
merce. 

(c) Insofar as the MBE program per
tains to the actions of state and local 
grantees, Congress could have achieved 
its objectives by use of its power under 
§ 5 of the Fourteenth Amendment "to 
enforce, by appropriate legislation" the 
equal protection. guarantee of that 
Amendment. Congress had abundant his
torical basis from which it could con- · 
elude that traditional procurement prac
tices, when applied to minority busi-
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nesses, could perpetuate the effects of. 
prior discr~m~nat~on, and that t~e . pro-

. spective ehmmatlon of such barners to 
minority-firm access to public contract
ing opportu~itie8. was appropriate. to en
sure that those businesses were not de
nied equal opportunity to participate in 
federal grants to state and local govern
ments, which is one aspect of the equal 
protection of the Ia~. Cf., e.g., Katzen
bach v Morgan, 384 US 641, 16 L Ed 2d 
828, 86 S Ct 1717; Oregon v Mitchell, 
400 US 112, 27 LEd 2d 272,91 S Ct 260. 

(d) Thus, the· objectives of the MBE 
provision are within the scope of Con
gres8' spending power. Cf. Lau v Nichols, 
414 US 563, 39 L Ed 2d 1, 94 S Ct 786. 

(3) Congress' use here of racial and 
ethnic criteria as a condition attached to 
a federal grant is a valid means to ac
complish its constitutional objectives, 
and the MBE provision on its face does 
not violate the equal protection compo
nent of the Due Process Clause of the 
Fifth Amendment. 

(a) In the MBE program's remedial 
context, there is no requirement that 
Congress act in a wholly "color-blind" 
fashion. Cf., e.g., Swann v Charlotte
Mecklenberg Board of Education, 402 US 
1, 28 LEd 2d 554, 91 S Ct 1267; McDan
iel v Barresi, 402 US 39, 28 L Ed 2d 582, 
91 S Ct 1287; North Carolina Board of 
Education v Swann, 402 US 43, 28 L Ed 
2d 586, 91 S Ct 1284. 

(b)· The MBE program is not constitu
tionally defective because it may disap
point the expectations of access to a 
portion of government contracting oppor
tunities of nonminority firms who :may 
themselves be innocent of any prior dis
criminatory actions. When effectuating a 
limited and properly tailored remedy to 
cure the effects of prior_ discrimination, 
such· "a sharing of the burden" by inno
cent parties is not impermissible. Franks 
v Bowman Transportation Co~, 424 US 
747, 777, 47 LEd 2d 444, 96 S Ct 1251. 

(c) Nor is the MBE program invalid as 
being underinclusive in that it limits its 
benefit to specified minority groups 
rather than extending its remedial objec
tives to all businesses whose access to 
government contracting is impaired by 

the effects of disadvantage or discrimin~
tion. Congress has not sought to ·give 
select minority groups a preferred stanci
ing in the construction industry; but has 
embarked on . a remedial program to 
place them on a more equitable footing 
with respect to public contracting oppor- · 
tunities, and there has been no showing 
that Congress inadvertently effected an 
invidious ··discrimination by excluding 
from coverage an identifiable minority 
group that has been • the victim of a 
degree of disadvantage and discrimina
tion equal to or greater than that suf
fered by the groups encompassed by the 
MBE program. · 

(d) The contention that the MBE pro
gram, on its face~Js. overinclusive in that 
it bestows a benefit on businesses identi:. 
fied by racial or ethnic criteria which 
cannot be justified on the basis of com
petitive criteria or as a remedy for the 
present effects of identified prior discrim
ination, is also without merit. The MBE 
provision, with due account for its ad
ministrative program, provides a reason
able assurance that application of racial 
or ethnic criteria will be narrowly lim
ited to accomplishing Congress' remedial 
objectives. and that misapplications of 
the program will be promptly and ade
quately · remedied administratively. In 
particular,· the administrative program 
provides waiver and exemption proce
dures to identify and eliminate from 
participation MBE's who are not "bona 
fide," or who attempt to exploit the re
medial aspects of the program by charg
ing an unreasonable price not attribut
able to the present effects of past dis-

·crimination. Moreover, grantees may ob
tain a waiver if they demonstrate that 
their best efforts will not achieve or have 
not achieved the 10% target for minority 
firm participation within the limitations 
of the program's remedial objectives. 
The MBE p~:"ovision may be viewed as a 
pilot project, appropriately limited in 
extent and duration and subject to reas
sessment and re-evaluation by the Con
gress prior to any extension or re-enact-
ment. · · 

(4) In the ·continuing effort to achieve 
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the goal of equality of ~~nomic opportu
nity, Congress has latitude to try new 
-techniques such as the limited use of 
racial and ethnic criteria to accomplish 
remedial objectives, especially in pro
grams where voluntary cooperation is 
induced by placing conditions on federal 
expenditures. ·When a program narrowly 
tailored by Congress to achieve its objec
tives comes under judicial review, it 
should be upheld .if the courts are satis
fied that the legislative objectives and 
projected adminiStration of the program 
give reasonable assurance that the pro
gram will function within constitutional 
limitations. 

Mr. Justice Marshall, joined by Mr. 
Justice Brennan and Mr. Justice Black
mun, concurring in the judgment, con
cluded that the proper inquiry for deter
mining the constitutionality of racial 
classifications that provide benefits to 
minorities for the purpose of remedying 
the present effects of past racial discrim
ination is whether the classifications 
serve important governmental objectives 

and are substantially related to achieve
ment ·of those objectives, University of 
California Regents v Bakke, 438 US 265,. 
359, 57 L· Ed 2d 750, 98 S Ct 2733 
(opinion of· Brennan, White, Marshall, 
and Blackmun, JJ., concurring in judg~ 
ment In part and dissenting in part), and 
that, judged under this standard, the 
10% minority set-aside provision of the. 
1977 Act is plainly constitutional, the 
racial. classifications being substantially 
related to the achievement of the impor
tant and congressionally articulated goal 
of remedying the present effects of past 
racial discrimination. 

Burger, C. J., announced the judgment 
of the Court and delivered an opinion, in 
which White and Powell, JJ., joined. 
Powell, J ., filed a concurring opinion. 
Marshall, J ., filed an opinion concurring 
in the judgment, in which Brennan and 
Blackmun, JJ., joined. Stewart, J., filed a 
dissenting opinion, in which Rehnquist, 
J., joined. Stevens, J., filed a dissenting 
opinion. 

APPEARANCES OF COUNSEL 

Robert G. Benisch argued the cause for petitioners Fullilove et 
al. 

Robert J. Hickey argued the cause for petitioner General Build
ing Contractors of New York State, Inc. 

Drew S. Days Ill, argued the cause for respondents. 
Briefs of Counsel, p 1324, infra. 

SEPARATE OPINIONS · 

. [ 448 us 453] 
Mt. Chief Justice Burger an

nounced the judgment of the Court 
and :delivered an opinion in which 
Mr. Justice White and Mr. Justice 
Pow-ell joined. 

[1a·] We granted certiorari to con
sider a facial constitutional chal
lenge to a requirement in a congres
sional spending program that, ab
sent -an administrative waiver, 10% 
of the federal funds granted for local 
public works projects must be used 
by the state or local grantee to pro
cure :services or supplies from busi
nesses -Qwned and·- controlled by 
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members of statutorily identified mi
nority groups. 441 US 960, 60 L Ed 
2d 1064, 99 s Ct 2403 (1979) .. 

I 

In May 1977; Congress enacted the 
Public Works Employment ~ct of 
1977, Pub L 95-28, 91 Stat. 116, 
which amended the Local Public 
Works Capital Development and In
vestment Act of 1976, Pub L 94-369, 
90 Stat 999, 42 USC § 6701 et seq. 
[42 USCS § 6701 et seq.]. The 1977 
amendments authorized an addi-
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Employment Act of 1977, the Secre
tary of Commerce promulgated regu
lations tQ set into motion "Round II" 

·of the federl;ll grant program.116 The 
reg\llation:s require that c9nstruction 
projects fund-ed under the legislation 
must be performed under contracts 
awarded by competitive bidding, un,;. 
less the federal administrator has 
made · a determination that in. the 

. circumstances relating to a particu
lar project some other method is in 
the public interest. Where competi
tive bidding is employed, the regula
tions echo the statute's resuiremenr 
that contracts are to se awarded on 
the basiS of the "lowest responsive 
bid submitted by a bidder meetinp 
estabhshed criteria ol responsibili
ty,' and they also restate the Mbl 
resuiremen i. &I 

ments where 
[448 us 469] 

feasible, to solicit the 
aid of the Office of Minority Business· 
Enterprise, the SBA, or other; 
sources for assisting MBE's in ob-: 
taining required working. capital; 
a.nd to give guidance through the 
intricacies. of the bidding process.68 · 

56. 91 Stat 117, 42 USC § 6706 (1976 ed 
Supp II) [42 USCS § 6706]; 13 CFR Part 317 
(1978). 

57. 91 Stat 116, 42 USC§ 6705(e)(l) (1976 ed 
Supp II> [42 uses § 6705<e)(l)]; 13 CFR 
§ 317.19 (1978). 

58. Guidelines 2-7; App 157a-160a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, n 1. 
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The · EDA guidelines also outline 
the projected administration· of ap
plications for waiver. of the 10% 
MBE requirement, which may be· 
sought by the grantee either before 
or during the bidding process.82 The 
Technical Bulletin issued by EDA dis-

. cusses in greater detail the ·process-

59. Guidelines 2; App. 157a; see 123 Cong 
Rec 5327-5328 (1977) (remarks of Rep. Mitch
ell and Rep. Roe). 

60. Guidelines 8; App 161a. 

61. See 123 Cong Rec 5327-:-5328 (1977) 
(remarks of Rep. Mitchell and Rep. Roe). 

62. Guidelines 13-16; App 165a-167a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, n: 2. 
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(1980). Our cases reviewing the par-
. allel power of Congress to enforce 
the provisions of the Fifteenth 
Amendment, U. S. Const, Arndt 15, 
§ 2, confirm that congressional au
thority extends beyQnd the prohibi
tion of purposeful discrimination to 
encompass state action that has dis
criminatOry impact perpetuating the 
effects of past discrimination. South 
Carolina v Katzenbach; 383 US 301, 
15 L Ed .2d 769, 86 S Ct 8031 (1966); 
cf. City of Rome, supra. · 

. With respect to the MBE provi
sion, Congress had abundant evi-

.. dence from which it could conclude 
that" minority businesses have been 
denied effective participation in pub
lic contracting. opportunities by pro
curement practices that perpetuated 

[448 us 478] 
the effects of prior discrimination. 
Congress, of course, may legislate 
without compiling the kind of "rec- . 
ord" appropriate with respect to ju
dicial or administrative proceedings. 
Congress had before it, among other 
data, evidence of a long history of 
marked disparity in the per~entage 
of public contracts awarded to mi
nority business enterprises. This dis
parity was considered to result not 
from· any lack of capable and quali
fied minority businesses, but :Crom 
the existence and maintenance of 
barriers to competitive· access which 
had their roots ·in racial and ethnic 
discrimination, and which continue· 
today, even absent any intentional 
discrimination or other unlawful 
conduct. Although much of this his
tory related to the experience of 
minority businesses in the area of 
federal procurement, there was di
rect evidence before the Congress 
that this pattern of . disadvantage 
and discrimination existed with re- · 
spect to ~tate and local construction 
contractil)g as well. In relation ·to 
924 

the MBE provision, Congress acted 
within its· competence to determine 
that the problem was· national in 
scope. 

Although the Act recites no pre
ambulary "findings" on the ·subject, 
we are satisfied · that Congress had 
abundant historical basis from 
which it could conclude that tradi
tional procurement practices, when 
applied to minority businesses, could 
perpetuate the effects of prior dis
crimination. Accordingly, Congress 
reasonably determined that the pro
spective elimination of these · barri
ers to minority firm. access to public 
contracting opportunities generated 
by the 1977 Act was appropriate to 
ensure that those · businesses were 
not denied equal opportunity to par
ticipate in federal grants to state 
and local governments, which is one 
aspect of the equal protection of the 
laws. Insofar as the. MBE program 
pertains to the actions of state and 
local grantees, Congress could have 
achieved its ·objectives by use of its 
power under § 5 of the Fourteenth 
Amendment. We conclude that in 
this respect the objectives of the 
MBE provision are within the scope 
of the Spending Pow~r .. 

[448 us 4,79] 
(4) 

There are relevant: similarities be-· 
tween the MBE program and . the 
federal spending program reviewed 
in Lau v Nichols, 414 US 563, 39. L .. 
Ed 2d 1, 94 S Ct 786 (1974). In Lau, 
a language barrier "effectively fore
closed" non-English-speaking Chi
nese pupils from access to the educa
tional opportunities ·offered by the 
San Francisco public school system. · 
Id., at 564--566, 39 L Ed 2d 1, 94 S Ct 
786. It had not been ~hown that this 
had resulte~ from. any discrimina- . 
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ance of practices using racial or eth
nic criteria for the purpose or with · 
the effect of impo~ing an invidious 
discrimination ·must alert. us to ·the 
deleterious 

[~8 us 487] 
effects of even benign 

racial 9r ethnic classifications when 
they stray from narrow remedial 
justifications. Even in the contex.t of . 
a facial challenge such as is pre
sented in this case~ the MBE provi
sion cannot pass muster unless, with 
due account for its administrative 
program, it provides a reasonable 
assurance that application of racial 
or ethnic criteria will be limited to 
accomplishing the remedial objec
tives of Congress and that misappli
cations of the program will be 
promptly and adequately remedied 
administratively. 

It is significant that the adminis
trative scheme provides for waiver 
and exemption. Two fundamental 
congressional assumptions underlie 
the MBE program: (1) that the pres
ent effects of past discrimination 
have impaired the competitive posi
tion of businesses owned and con
trolled by members of . minority 
groups; and (2) that affirmative ef
forts to eliminate barriers to minor
ity-firm accef;)s, and to evaluate. bids 

73. T.h.e MBE provision, 42 USC § 6705(f)(2) 
(1976 ed Supp II) [42 USCS § 6705(0(2)], classi
fies as a minority business enterprise any 
"business at least 50 per centum of which is 
owned .by minority group members or, in the 
case. of a publicly owned business, at least 51 
per centum of the stock of which is owned by 
minority group members." Minority group 
members are defined as "citizens of the 
United States who are Negroes, Spanish
speaking, Orientals, Indians, Eskimos and 
Aleuts." The administrative definitions are 
set out in the Appendix to this opinion, ~ 3. 
These .categories also are classified as minori
ties in the regulations implementing the non
discrimination requirements of the Railroad 
Revitalization and Regulatory Reform Act of 
1~76, 45 usc § 803 [45 uses § 803], see 49 
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with adjustment for the present ef
fects of past discr_imination, would 
assure that at least 10% of the fed
eral funds granted under the Public : 
Works Employment Act of 1977 
would, be accounted for by contracts· 
with available, qualified, ·bona fide 
minority business enterprises. Each· 
of these assumptions may be rebut
ted in th~ administrative process. 

The administrative program con
tains measures to effectuate the con
gressional objective of assuring legit
imate participation by disadvan
taged MBE's. Administrative defini
tion has tightened some less definite 
aspects of the statutory identifica
tion of the minority groups encom
passed by the program.73 There is 
administrative scrutiny to identify 
and 

[448 us 488] 
eliminate from participation in 

the program MBE's who are not 
ubona fide'~. within the regulations 
and guidelines; for example, spuri
ous mino.rity-front entities can be 
exposed. A significant aspect of this 
surveillance is the complaint proce
dure available for reporting "unjust 
participation by an enterprise or in
dividuals in the MBE program." Su
pra, at 472, 65 LEd 2d, at 920. And 
even as to specific contract awards, 

CFR § 265.5(i) (1978), on which Congress re
lied as precedent for the MBE provision. See 
123 Cong Rec. 7156 (1977) (remarks of Sen. 
Brooke). The House Subcommittee on SBA 
Oversight and Minority Enterprise, whose ac
tivities played a significant part in the legisla
tive history of the MBE proyision, also recog
nized that these categories were included 
within the Federal Government's definition of 
"minority business enterprise." HR Rep No. 
94-468, pp 2~21 (1975). The specific inclusion 
of these groups in the MBE provision demon
strates that Congress concluded they were 
victims of discrimination. Petitioners did not 
press any chajlenge to Congress' classification 
categories in the Court of Appeals; there is no 
reason for this Court to pass upon the issue at 
this time. 
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waiver is available to. avoid dealing 
with· an MBE who is· attempting to 
exploit the remedial aspects of the 
program ·by charging an un·reason
able price, i.e., a price not attribut
able to the present effects of p~t 
discrimination. Supra~ at 469-471, 
65. L Ed 2d, at. 918-919. We must 
assume that Congre·ss intended close 
scrutiny of false. claims and prompt 
action on them. 

Grantees are given the opportu
nity to demonstrate that their best 
efforts will not succeed or have not 
S'lcceeded in achieving the statutory 
10% target for minority firm partici
pation within the limitations of the 
program's remedial objectives. In 
these circumstances a waiver or par
tial waiver is available once compli
ance has been demonstrated. A 
waiver may be sought and granted 
at any time during the contracting 
process, or even prior to letting con
tracts if the facts warrant. 

(448 us 489] 
Nor is the program defective be

cause a waiver may be sought only 
by the grantee and not by prime 
contractors who may experience dif
ficulty in fulfilling contract obliga
tions to assure minority : participa
tion. It may be administratively 
cumbersome, but "the wisdQm of con
centrating responsibility: ~t the 
·grantee level is not for us· to ·evalu
ate; the purpose is to allo~ the EDA 
to maintain close supervision of the 
operation of the MBE provision. The 
administrative complaint mecha
nism allows for grievances of prime 
contractors who assert that a 
grantee has failed to seek· a waiver 
in an appropriate case. Finally, we 

74. Cf. GAO, Report to the Congress, Minor
ity Firms on Local Public Works Projects
Mixed Results, CED-79-9 (Jan. 16,' 1979); U. S. 
Dept. of Commerce, Economic Development 

note that where private parties~ as 
opposed to governmental entities, 
transgress the limitations inherent 
in the MBE program, the possibility 
of constitutional violation is more 
removed. See Steelworkers v Weber, 
443 US 193, 200, 61 L Ed 2d 480, 99 
S Ct 2721 (1979) .. 

That the· use of racial and ethnic 
criteria is premised on assumptions 
rebuttable in the adminiStrative pro
cess gives reasonable assurance that 
application of the MBE program will 
be limited to accomplishing the re
medial objectives contemplated by 
Congress and that misapplications of 
the racial and ethnic criteria can be 
remedied. In dealing with this facial 
challenge to the statute, doubts must 
be resolved in support of the con
gressional judgment that this lim
ited program is a necessary step to 
effectuate the constitutional map
date· for equality of economic oppor
tunity. The MBE provision may be 
viewed as a pilot project, appropri
ately limited in extent and duration, 
and subject to reassessment and 
reevaluation by the Congress prior 
to any extension or re-enactment.74 

Miscarriages of administration could 
· have only a transitory e~onomic im

pact. on businesses not encompassed 
by the program, and would not be 
irremedjable. 

(448 us 490] 
IV 

Congress, after due consideration, 
perceived a pressing need to 'move 
forward with new approaches in the 
continuing effort to achieve the goal 
of equality of economic opportunity. 

Administration, Local Public Works Program 
Interim Report on 10 Percent Minority Busi
ness-Enterprise Requirement (Sept. 1978). 
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·:~the NRA, and AAA, 
' law, or some 

a decision 
an -rea of 

in whic~ ·conflicts 
r, if only 
t8 us 491] 

temporarily, 
!d. Each such decision 
from otir democratic 
.1other of its defenses 

. ~stic disorder and vio
ce . of judicial s\lprem
!<1 for ninety years in 
policy, has been its 
losing of the avenues 
1d democratic concili-
social and economic 

kson reiterated these 
f before his death in 

t}:le last of his God-

:1 that in these mat-
1: must respect the 

its o~ powers be-
usurpation is to me 
.fiable and no more 

t good to 
other kind. 

that will 
>m the judicial pro
go beyond resolving IJr 
roversies brought to fllt 1Ullj._,,. 
)nal form, and will S -r2l 
r encroach upon the I I 'I 

its coordinate 

context to be sure, 
.lSSing the latitude 
allowed to etates in 
ocial and ~conomic. 
lStice Brandeis had 

of Government 61-62 

"To stay experimentation in rying out ihe 10% MBE participa-
things social and economic is a ti.on requirement rests with ~ 
grave responsibility. Denial of the GrftR~ees: ... The GPantee and 1\t 
right to . experiment :rriay be those of its contractors which will . ;· r 
fraught with serious con.sequences make subcont~acts or purchase ·· • 
to the Nation." New State: Ice Co. substantial supplies from other .. 
v ·Liebmann, 285 US 262; 311, 76 L firms (hereinafter referred to as ~ 
Ed . 7 4 7, 52 S Ct 371 'prime contractors') mqst seek out . " 
(1932)(dissenting opinion). all available bona fide MBE's and ~ • 

make every effort to use as many ~ 1 
[1c, 2a] Any preference ·based on of them as possib. le on the project. . ~ ! 

racial or ethnic criteria must neces- , ... 
sarily receive a most ·searching ex- "An MBE is bona fide if the 
amination ,to make sure that it does minority group ownership inter- ~ 
not conflict with constitutional guar- ests are real and continuing and :ft 
antees. This case is one which re- not created solely to meet 10% ~ 1 

quires, and which has received, that MBE requirements. For example, &' 
kind the minority group owners or 

[448 US 492] stockholders should possess con-
of examination. This opinion trol over management, interest in 

does not adopt, either expressly or capital and interest in earnings 
implicitly, the formulas of analysis commensurate with the percent-
articulated in such cases as Univer- age of ownership 
sity of California Regents v Bakke, [448 us 493] 
438 US 265, 57 LEd 2d 750, 98 S Ct on which the 
2733 (1978). However, our analysis claim of minority ownership status 
demonstrates that the MBE provi- is based.. . . · 
sion would survive judicial review 
under either "test" articulated in "An MBE is available if the 
the several Bakke opinions. The project is located in the market 
MBE provision of the Public works area of the ~BE and. the MBE can 
Employment Act of 1977 does not per~orm proJe~t services ~.r ._supply 1 h-" 
violate the Constitution.77 proJect materials at the time they \. _,.0 ~.,... are needed. The relevant market " 

Affirmed.)tp't: OF K'~~area depends on the kind of ser-
. (CtM/Tif£T (JFFJC£ vices or suppl" i h 
APPENDIX TO OPINION OF needed. . . . -:E6: ill require t at 

. BURGER, c. J. . Gtautees and prime c?ntract:ors 
· engage MBE's from as wide a mar-

~ 1. The EDA guidelines, at 2-7, pro- ket area as 'is economically feasi-
vide in relevant part: ble. 

"The primary ~bligation for car-

77. [2b] Although the complaint alleged 
that the MBE program violated several fed
eral statutes, n 5, supra, the only statutory 
argument urged upon us is that the MBE 
provision is inconsistent with Title VI of the 
Civil Rights Act of 1964. We perceive no 
inconsistency between the requirements of 
Title VI and those of the MBE provisiOn. To 
the extent any statutory inconsistencies 
might be asserted, the ·MBE provision-the 

"An MBE is qualified if it can 

later, more specific enactment-must be 
deemed to control. See, e.g., Morton v Man
cari, 417 US 535, 550-551, 41 L Ed 2d 290, 94 
S Ct 2474 (1974); Preiser v Rodriguez, 411 US 
475, 489-490, 36 L Ed 2d 439, 93 S Ct 1827 
(1973); Bulova Watch Co. v United States, 365. 
US 753, 758, 6 L Ed 2d 72, 81 S Ct 864 C196U; 
United States v Borden Co. 308 US 188, 198-
202, 84 L Ed 181, .60S Ct 182 (1939}. 
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' · ~~~~s~~a~a~r:e~n~e=e~e~~ .. ~~~ 
_'I Aff -ees and prime contractors w .. I ... II ..... 6-e 
,. . expected to use MBE's with less 

$p£CI FIES exper1ence than available nonmi-
/nlf1- '/ (J IJ nor1tx enterprises and should ex-,.41 ve ~,I s ct . to rovide technical as I -

nee o s as ne ed. lnabil-
1~ Yo oR..- . ity to o a1n on 1ng wi ordinar-
Ref':tfJ~t.itTi(JiS ily pot disqualify an MBE. Grant
B~~Yan ~- AL.,._. ees and prime contractors are ex-

• ' '"" UO 1WI 1• pected to help MBE's obtain bond
ing, to include MBE's in any over
all bond or to waive bonding 
where feasible. The Small Busi
ness Administration (SBA) is pre
pared to provide a· ·90% guarantee 
for the bond of any MBE partici
pa~ in antPW-tlocal-public 
w.o~jeG- . Lack of working 
capital will not ordinarily disqual
ify an MBE. SBA is prepared to 

~ '·~provide working capital assistance 
vUT.IJF ~~CFlll to any MBE participating in an 

~ ~ " LPW project.Jjrantees and prime 
contractors iife expected to assist 

· MBE's in obtaining working capi
bfPT. tiF 'bt.F£NSC tal through SBA or otherwise.-

~I'/TTiiKT ()F'Ff(£~... . . [E)ve~Ntntee should 
make sure that it knows the 
names, addresses and qualifica
tions of all relevant M_BE's which 
would include the project location 
in their market areas. . . .. Grant- · 
ees should also hold . pre bid confer
·ences . to which they invite inter
ested contractors and representa
tives of . . . MBE support orga
nizations. 

"Arrangements have been rnade 
through the Office · of Minority 
Business Enterprise · . . . to pro
vide assistance 

bEPT. IF' )£F£NSC [448 us 4941 
CDNTillfCT ~FFitl!"ltS ... GFantees and 

prime contractors in fulfilling the 
;1'110% MBE ·requirement .... 

"Grantees and prime contrac
tors should also be aware of other 
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support which is available from 
the Small Business Administra~ 

, tion. . . . . 'b£rf• 'If: l>~ FUS£ 
. dAiT~CT tJF,rtc~~ 

: ·u • [T]he must moni- · 
io·r the performance of its prime 
contractors to make $Ure. that 
their commitments to expend 
funds for MBE's are being ful
filled. . . . Grantees should admin
ister ·every project tightly .. _- . . " 

U 2. The EDA guidelines, at 13-15, 
provide in relevant part: 

"Although a provision. for 
waiver is included under this sec
tion of the ' Act, EDA will only 
approve a waiver under excep
tional circumstances. The Grantee 
must demonstrate that there are 
not sufficient, relevant, qualified 
minority business enterprises 
whose market areas include the 
project location to justify a waiver. 
The Grantee must detail in its 
waiver request the efforts the 
Grantee and potential contractors 
have exerted to locate and enlist 
MBE's. The request must indicate 
the . specific MBE's which were 
contacted and the reason each 
MBE was not used. . . . ~~ · 

· . (bUT. oF uc. FEliS£ 
. . . ~ C~N71UiCT OP:FK.Eif 
"Only the GFantee- can request a 

waiver. . ~ . Such a waiver request 
would ordinarily be . made after 
the initial bidding or negotiation . 
procedures proved unsuccessful. 

. . . 1>£Pt: tit: 1>£F£NSE, 
. t~~'t,'[,..ACT ()rt:~ICE'R 
"[A] situated in an area 

where the minority population is 
very smal1 may apply for a waiver 
before requesting bids on its proj
ect or projects. . . .": 

U 3. The EDA Technical Bulletin, at 
1, provides the following defini
tions: 
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"a) Negro-An individual of the solve the issues· in dispute. In the 
black race of" African origin. event the grantee requires assis-

tance in reaching a determination, · 
"b) Spanish-speaking-An indi~ . the grantee should contact the 

vidual of a Spanish-spe~king cul- · Civil· Rights Specialist in the ap-
ture and origin .or p~renta~e. propriate Regional Office .. 

[448 us 495] 
"c) Oriental-An individual of a 

culture, origin or parentage trace
able to the ·areas south of the 
Soviet Union, East ·of Iran, inclu
sive of islands adjacent thereto, 
and out to the Pacific including 
but not limited to Indonesia, Indo
china, Malaysia, Hawaii and the· 
Philippines. 

·ud) Indian-An individual hav
ing origins in any of the original 
people of North America and who 
is recognized as an Indian by ei
ther a tribe, tribal organization or 
a suitable authority in the commu
nity. (A suitable authority in the· 
community may be: educational 
institutions, religious organiza
tions, or state· agencies.) · 

"e) Eskimo-An individual hav
ing origins in al)y of the original 
peoples of Alaska. 

"0 Aleut-An individual having 
origins in any of the· original peo
-ples of th~ Aleutian Islands." 

n 4. The EDA Technical Bulletin, at 
19, provides in relevant part: 

"Any person or organization 
with information indicating unjust 
participation by an ~nterprise or 
individuals in the MBE program 
or who believes that the MBE par
ticipation requirement is being im
properly applied should contact 
the appropriate EDA grantee and 
provide a detailed statement of the 

. basis for the complaint. 

"Upon receipt of a complaint, 
the grantee should attempt to re-

"If the complainant believes· 
that the grantee has not satisfac
torily resolved the issues raised in 
his complaint,. he may personally 
contact the EDA Regional Office." 

~r. Justice Powe~l, concurring. 

Although I would place greater 
emphasis than The Chief Justice on 
the need to articulate judicial stan
dards of review 

[448 us 496] 
in conventional 

terms, I view his opinion announcing 
the judgment as substantially in ac
cord with my own views. Accord
ingly, I join that opinion and write 
separately to apply the analysis set 
forth by my opinion in University of 
California Regents v Bakke, 438 US 
265, 57 L Ed 2d 750, 98 S Ct 2733 
(1978) (hereinafter Bakke). 

The question . in this case · is 
whether Congress may enact the re .. 
q~ire~ent in § 103(f)(2) of the Public 
Works Employment Act of 1977 
(PWEA), that 10% of federal grants -
for _local public work projects funded 
by the Act be se·t aside for minority 
business enterpris~s. Section 103(f)(2) 
employs a racial classification that is 
constitutionally prohibited unless it 
is a necessary means of advancing a 
compelling governmental interest. 
Ba~ke, supra, a~ 299, 305, 57 L Ed 
2d 750,. 98 S Ct 2733; see In re Grif
fiths, 413 US 717, 721-722, 37 L Ed 
2d 910, 93 S Ct 2851 (1973); Loving 
v Virginia, 388 US 1, 11, 18 LEd 2d 
1010,,87 S Ct 1817 (1967); McLaugh
lin v Florida, 379 US 184, 196, 13 L 
Ed 2d .222, 85 S Ct 283 (1964). For 
the reasons stated in my Bakke opin-
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were to be distributed quickly, 10 any 
remedial provision designed to pre
vent those funds from perpetuating 
past discrimination also had to be 
effective ·promptly. Moreover, Con
gress understood that any effective 
remedial program had to provide 
minority contractors the experience 
necessary for continued success 
without federal assistance .. ~~ And 
Congress-knew that the 

[448 us 512] 
ability of 

minority group members to gain ex-

10. The PWEA provides that federal mon
eys be committed to state and local grantees 
by September 30, 1977. 42 USC § 6707(hX1) 
(1976 ed Supp II) [42 USCS. § 6707(h)(l)]. Ac
tion on applications for funds was to be taken 
within 60 days after receipt of the applica
tion, § 6706, and on-site work was to begin 
within 90 days of project approval,§ 67<;)5(d). 

11. In 1972, a congressional oversight Com
mittee addressed the "complex problem-how 
to achieye economic prosperity despite a long 
history"'of racial bias." See HR Rep No. 92-
1615, p 3 (Select Committee on Small Busi-

. ness). The Committee explained how the ef· 
fects of discrimination translate into .economic 
barriers: 
"In attempting to increase their participation 
as entrepreneurs in our economy, the minor
ity businessman usually encounters several 
major problems. These problems, which are 
economic in nature, are the result of past 
social standards which linger as characteris
tics of minorities as a group. 

"The minority entrepreneur is faced ini
tialiy with the lack of capital, the most seri
ous problem of all beginning .minorities or 
other entrepreneurs. Because minorities as a 
group are not traditionally holders of large 
amounts of capital, the entrepreneur must go 
outside his community in order: to obtain the 
needed capital. Lending firms require substan
tial security and a track record in order to 
lend funds, security which the ~inority busi
nessmen usually cannot provide. Because he 
cannot produce either, he is ,often turned 
down. 

perience :had been frustrated by 
the difficulty of entering the_ con
struction trades.12 The set-aside pro
gram adopted· as ·.part of this emer-
gency 

[448 us ~13] 
legislati~n serves ~ach of 

these. concerns because it takes effect 
as soon as funds ·a.re: expended under 
PWEA and because it provides mi~ 
nority contractors with experience 
that could enable them to compete 
without governmental assistance. 

but also the internal functions of manage
men£.;; 13., at A. 

12. When Senator Brooke introduced the 
PWEA set-aside in the Senate, he stated that 
aid to minority businesses also would help to 
alleviate problems of minority unemployment. 
123 Cong Rec 7156 (1977). Congress had con
sidered the need to remedy employment dis
crimination in the construction industry 
when it refused to override the "Philadelphia 
Plan." The "Philadelphia Plan," promulgated 
by the Department of Labor in 1969, required 
all federal contractors to use hiring goals in 
order to redress past discrimination. See Con
tractors Association of Eastern Pennsylvania 
v Secretary of Labor, 442 F2d 159, 163 <CA3), 
cert denied, 404 US 854, 30 L Ed 2d 95, 92 S 
Ct 98 (1971). Later that year, the House of 
·Representatives refused to adopt an amend
ment to an appropriations bill that would 
have had the effect of overruling the Labor 
Department's. order. 115 Cong Rec 40921 
(1969). The ~nate, which had approved such 
an amendment, then voted to recede from its 
position. Id., at 407.49. 

During the· Senate· debate, several legisla
tors argued that implementation of the Phila
delphia Plan was necessary to ensure equal 
opportunity. See id., at 40740 (remarks on 
Sen. Scott); id., at 40741 (remarks of· Sen. 
Griffith); id., at 40744 (remarks of Sen. Bayh). 
Senator Percy argued that the · Plan was 
needed to redress discrimination against 
blacks in the construction industry. Id., at 
407 42-407 43. The day following the senate 
vote to recede from its earlier position, Sena
tor Kennedy noted "exceptionally blatant" 
racial discrimination in the construction 
trades. He commended · the Senate's decision 
that "the Philadelphia Plan should be a use
ful and necessary tool for insuring equitable 

~~~~P!I!I~.-~..-....~~ip!IJI.-IIiii.i.--..-..-- employment of minodties.,.' ld., at 41072. 
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(4)(~) Each solicitation of an offer for a con
uact to be let by a Federal agency which is to· 
be awarded pursuant to the »,egotiated method 
( IU~urem_mt and Whlcfi" may excee([ 

Jt,ooU:ObU. in [fie case of a_~~nttact for the con_. 
struction o(. any public faClhty.· or $500,000. in 
the case of all other contracts.- shall contain a 
clause notifying potential offering companies of 
the provisions of this subsection relating to 
contracts awarded pursuan~ to the negotiated 
method of p~ocurement. _ . 

. <B> Before the award of any contract to be 
let or any amendment or modification to any 
co~tract let. by any Federal agency which~ 

(l) is to be awarded. or was let. pursuant·to 
the negotiated method of procurement •. 

<ii> is required to include the clause stated 
in paragraph <3>. . -

<til> may exceed $1.000,000 in the case of a 
contract for the constrl,lction of any public fa
cUlty. or $500.000 in the case· of all other con
tracts. and 

<lv> which offers subcontracting possibili-
ties, 

the apparent successful offeror shall negotiate 
with the procurement authority a subcontract
ing plan which incorporates the information 
prescribed in paragraph <6>. The subcontracting 
plan shall be included in and made a material 

""'_, part of the contract. 
I'~ '• <C> If. within the time limit prescribed in reg-

0 f!!: Etlons of the Federal agency concerned. the 
~ ;....;....,..,( parent successful offeror fails to negotiate 
rlfla ~~ he tracting plan required by this para

offeror shall become ineligible to 
.aw·arc1ea the contract. Prior compliance of 

with other such subcontracting 
shall be considered by th~ Federal agency 

de1~el'lmU:t1ng the responsibility of· that of
for the award of the contract'.-·· 

NOT· . any provision of 
-- law, every Federal agen~y. in order to .encour-

~~.,•e subco~tracting opportunities for small busi
·~~1'""1tess concerns and small- business concerns S 10 ~- and controlled by the socially and eco-
~,-rAC.J cally disadvantaged individuals as defined 
~'"" aragraph (3) of ·this subsection, is her~by 
~- 0 6 1-v authorized to provide such incentives as such 
'-.14 n Federal agency may deem appropriate in order 

A S _ to encourage such subcontracting opportunities 
, (f as may be commensurate with the efficient and ,f,l economical performance of the contract: Pro-

: ld'l Vided, That, this subparagraph shall apply onlY 
,.,., I _l~ontracts let pursuant to the negotiated 

~Vllithod of procurement. 
<~><A> Each solicitation of a bid for any con

tract to be let. or any amendment or modifica
tion to any contract let. by any Federal agency 
which- -- · 

<l> is to be awarded pursuant to the formal 
advertiting method of procureme_nt, 

<il> is ~~quired to contain the· clause stated ~~ 
in paragraph <3) of this subsection, (! ~~ 71 

<iii) may exceed s1.ooo.ooo ·in the case of a om r ..._,I 
contract.for the construction of any public fa- (J) lf:~c1~~ 
cility, or $500.000, in the case of all other con- t n L£1. 
tracts, and OF 

<lv> offers su~contracti~g possibilities, Dll 
shall contain a clause requiring any bidder who I" 1\'f(tJ .................. ,.,; 
is selected· to be awarded a contract to submit V · . .1".:1 
to the Federal agency concerned a subcontract- rtJ.U A;. 
ing plan· which incorporates the information Df'~•l A 
prescribed in paragraph <6>. 1\ \.TVI\n 

<B> If. within the time limit prescribed in reg- IIA"' si)Mc 
ulations of the Federal agency concerned, the \: fV rt: 
bidder selected to be awarded the contract fails A&l 
to submit tl)e subcontracting 'plan required by so/ ~-
this paragraph. such bidder shall become ineli- ID . 
gible to be awarded the contract. Prior compli- -r;_·~ ~ 
ance of the bidder with other such subcontract- 1 ~~ 
ing plans shall be considered by the Federal 
agency in determining the responsibility of a IJI/ 
such bidder for the award of the contract. The 
subcontracting plan of the bidder awarded the r-,AD m 
contract shall be included in and made a mate- "'"" •• ,,..,"'. 
rial part of the contract. Bci.S //1 

< 6 > Each subcontracting plan requirea under 
paragraph < 4 > or < 5 > shall include- 11111-F A 

<A> percentage goals for the utilization as _._ 
subcontractors of small business concerns and AA~ ... ~ 
small business concerns owned and controlled '-.-.,,,. 1 ~" 
by socially and economically disadvantaged 
individuals; Su &/1) I ...-c. 

<B> the name of an individual within the I., · 
employ of the offeror or bidder who will ad- Q ,. 'h ,.._/!_ 1 E 
minister the subcontracting program of the 17. ., err " 
offeror or· bidder and a description of the lih q ~ 

1 
50 J 

duties of such individual; 'Y /I. 
<C) a description of the efforts the offeror 

or bidder will take to assure that small busi- A F A. 
n·ess concerns and small business concerns \1' \.: 
owned and controlled by the socially and eco- .fl. ~ 
nomically disadvantaged individuals will have fcl~ 
an equitable opportunity to compete for sub-
contracts; WI rP. 

(0) assurances that the· offeror or bidder . . rr 
will inclu(fe the clause required by paragraph &AA I' AI• L:;l.-r · 
<2> of this subsection in all subcontracts r• I TIUJ\. I 
which offer further subcontracting opportu- ~~ ~~~s 
nities, and that the offeror or bidder will re- r- J 1\t •1 • 
quire all subcontractors <except small busi- l> 111 hr-" (J ~ 
ness con~erns) who receive Subcontracts in . a..r I ~ r 
excess of $1.000.000 in the case of a contract~ ~~~ 
for the construction of any public facility, or. Vti-~N~{;;.. 
in excess of $500,000 in the case of all other 11 t. .aJ1"Jf) T 

.contracts. to adopt a plan. similar to the plan \:Ow , ~AC _ 
required unde·r paragraph <4> or <5>; IPit ~ D 

<E> assurances that the offeror or bidder c?r-r.IC..--.r.
wlll submit such periodic reports and cooper-

11 6
._1 D 

ate in any studies or surveys as may be re- ~'1"1 " 
quired by the Federal agericy or the Adminis-
tration in order to deterriline the extent of 81~ 0 F 
compliance by the offeror or bidder with the IU . 

...... 

subcontracting plan; and OA 1!:" 
<F> a recitation of the types of records the rP\.1 II'J I;. 

successful offeror or bidder will maintain to 11 .,-All,. _,-,.Lt 
demonstrate procedures which have been r..;.OI'J 1 ~ 1 ~ 
adopted to comply with the requirements and A U '•IN 
goals set rorth in this. plan. including the es- S uE/,..,. -
tabllshment of source lists of small business JI\I(Ja 1 
concerns and small business concerns owned r J rt . 

- . f<ESPiriSitE 



THE ASSOCIATED GiiiERAL COITRACTORS OF ST. LOUIS 

2301 HAMPTON AVE. • ST. LOUIS, MISSOURI. 63139 • PHONE: 314n81-2356 

Mr. Charles W. Lloyd 
Executive Secretary 

June 16 , 1 9 8 7 

Defense Acquisition Regulatory Council 
ODASD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington,, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

The Associated General Contractors of St. Louis is in agreement with the 
letter sent to you on June 1, 1987 by Hubert Beatty, Executive Vice President 
of the Associated General Contractors of America regarding the interim 
regulations implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

We support their position that the interim regulations: 1) not be 
implemented on June 1 for military construction procurement; and· 2) not be 
implemented for military construct~on procuremenf until $uch time as the 
Department of Defense conducts an economic impact analysis of the regulations 
in compliance with the Regulatory. Flexibility Act of 198:0._ 

. . 

The Associated General Co~tractors of St. Louis re:presents some 400 
construction-related firms in the St. Louis Metropolitan Area and ·in Southeast 
Missouri. Thank you for your consideration of our comments. 

.JFS:af 

Sincere! y, 

ASSOCIATED GENERAL CONTRAC~OR$ 
OF ST. LOU~f 

/~ VJ /) 
C-JJ~ .>hi} -::::; f.i~l (._; -. ~- .. 
i~~vF .. Sha , nessy·{:'J 
L/President ~-



President 
RAYMOND E. JOHNSON 
Serenus Johnson & Son 
- Company 

Bay City 

VIce President · 
II. William Lang 

Owen-Ames-Kimball Co. · 
Grand Rapids 

Treasurer 
JOHN C. FLOOK 

wagner-Fiook Builders . 
Sante Creek 

Secretary - Manager 
. BART 0. CARRIGAN 

Director 
Employer Relations 

JACK RAMAGE • 

Michigan Chapter ASSOCIATED GENERAL CONTRACTORS of America, Inc. 
2323 N. LARCH • BOX 27005 • LANSING, MICHIGAN 48909 • 5171371·1550 

THE FULL SERVICE CONSTRUCTION ASSOCIATION· 

June 19, 1987 

Mr. Charles W. Uoyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD (P&L)(M&RS) 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. L1 oyd: 

The Michigan Chapter of Associ a ted Genera 1 Contractors of America 
(AGC) is a full-service trade association representing commercial 
building. contracto'rs in Michigan.···· AGC supports the sentiments ex
pressed by Hubert·Beatty, AGC of America Executive Vice President, in 
his letter of June 1, 1987. 

In that letter, Mr. Beatty voiced his opposition to the ·interim regu
lations implementing Section· 1207 of Public Law 99-661; the National 
Defense Authorization Act of .Fiscal Year 1987, for these reasons: 

1. The "Rule of Two" set aside ·for small disadvantaged businesses 
(SOB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 _percent of military construction contract 
dollars to SOB firms. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SOB firms at prices that do not 
exceed fair market cost by more than 10 percent is not nec
essary, nor authorized by Congress~ to achieve the goal of 
awarding 5 percent of military construction contract dollars to 
SOB firms. · 

3. ·The use of a "Rule of Two" mechanism as a criteria for estab-
lishing SOB set-asides will force contracting officers to set 
aside an inordinate number of military construction projects, 
far in excess of the 5 percent objecti~e. 

(more) 
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' . ~ 1 MJC"q!{GAN CHAPTER 
'·Associti'ted General Contractors 

of America, Inc. 

Mr. Charles W. Lloyd 
June 19, 1987 
Page 2 

The implementation of the .interim regulations will be an open in
vitation to abuse the construction procurement. process. Further, it 
will discourage competition in the procur.ement process. AGC urges _ 
that the regulations not be implemented until such time as the De
partment of Defense conducts an economic impact analysis of the· 
regulations in compliance with the Regulatory· Flexibility Act of 1980. 

JWR:bss 

Sincerely ·F'J...~S,. 

)\~K~~/ . 
J~c\ W. Ramage, Di or 
E~oyer Relations \ 



422 2nd STREET, P.O._BOX 1624, BISMARCK, NORTH DAKOTA 5~502, PHONE 701·223·2770 

Mr. Charles W. Lloyd 
Executive Secretary 

June 22, 1987 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P &L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

CURT PETERSON 
ExecUtive VIce President 

C:::ont.raCt.Or"'S of North Dakota 

The Associated General Contractors of North Dakota regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal :Year 1987, as a gilt-edged invitation to further abuse 
of the construction procurement process and opposes the interim regulations for that, 
and· the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses (SDB) is not 
necessary, . nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dolla.rs to small disadvantaged 
businesses. · , 

2. The use in military construction procurements of the legislative authority to 
award contracts to SDB firms at prices that do not exceed fair market cost 
by more than 10 percent· is not necessary, nor authorized by Congress, to · 
achieve the goal of awarding 5 percent of military construction contract 
dollars to small disadvantaged bu~iriesses. 

·"'-

3. The use of a "Rule of Two" mechanism as the criteria for establishing SDB 
,set-asides will force contracting officers to set aside an inordinate number 
:of military construction projects, far in excess of the 5 percent objective. 
A similar "Rule of Two" mechanism used in small business set-asides resulted 
:in 80°/o of Defense construction contract actions being set aside in FY 1984. 

Section 219.502-72(b) (1) is an invitation for abuse in that SOBs have merely. 
to offer a bid in a highly competitive marketplace within 10% of what could reason
ably be expected to be the award price..: Thus, having established their "credentials!", 
and tneir non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction· projects. This 
proposal is ludicrous and the personification of abuse of the taxpaying public through 
the procurement process. 

AMIRICA PROGRISSIS THROUGH CONSTRUCTION ~ 4 ~ 
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2619 W. HUNTING PARK AVE., PHILADELPHIA, PA 19129-1303 (215] 223-8600 

June 18,1987 

Defens~ Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage business in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Histor1.cally Black Colleges and 
Universities, and other mihority institutions~ Third, it is not 
clear on what basis advance payments will be available to small 
disadvantaged contrac~ors in pursu1.t of the 5% goal. And finally, 
partial set-asides have been s·pecifically prohibited despite _their 
potential contribution to small disadvantage participation at ·DoD. 



H. _Pinckney General Contractor Inc. 
; 6035. CHESTNUT ST.· PHILADELPHIA, PENNSYLVANIA 19139 • PHONE 471·6510 

June 17, 1987 

Defense Acquistion Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary,. ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach it 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that woqlq e.~_.tablish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factpr. 

However, I am concerned that several important questions 
have been overlooked in the· published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participat~on, by HistoricalJ.y Black Colleges and 
Universities,. and other minority institutions. Third, .it is not 
clear on what basis ·advance~ payments· will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And finally,· 
partial set-asides have bee~ specifically prohibited despite their 
potential contribution to:s~~l disadvantag~ participation at DoD. 

I urge the Defense Dep~rtment to address the above issue·s 
quickly, and to move forward aggressively in pursing the 5%·goal 
set by law. 

HP/yw 

});;;:;:!tti!;f"~ 
~~~Pif;/~Et J . • 
Pres1dent, H. F'inckney:General 
Contracting Inc. 



EXECUTIVE OFFICE OF THE PRESIDENT. 
OFFICE OF MANAGEMENT AND BUDGET 

. OFFICE OF FEDERAL 
PROCUREMENT POLICY 

Mr. Charles Lloyd 
Executive Secretary 

WASHINGTON, D.C. 20503 

JUN 2 31987 

Defense Acquisition Regulatory Council 
Room 3C841, The Pentagon 
washington D. c. 20301 

Dear Mr. Lloyd: 

. Enclosed for Council consideration are comments, dated 
May 22, 1987, from Ms. Eva Poling of the Mechanical 
Contractors District of Columbia Association, Inc. The 
comments, which were provided to us by Congressman Frank 
Wolf, concern the Department's interim rule for contract 
awards to small minority business concerns (DAR Case 87-33). 

Thank you for your consideration. 

Sincerely, 

~.vJman 
Deputy Ad~inistrator 

Enclosure 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET. 

WASHINGTON, D.C. 20503 

-JUN 2 4 1987 

Honorable Frank R. Wolf 
u.s. House of Representatives 

· Constituent·Services Office 
Suite 115 
1651 Old Meadow Road 
McLean, Vir~inia 22102 

Dear Congressman Wolf: 

This is in response to your recent inquiry on behalf of Ms. Eva 
Poling of the Mechanical Contractors District of Columbia Association, 
Inc. In her letter of May 22, 1987, Ms. Poling expressed concern 
about the interim rule recently issued by the Department of Defense on 
contract awards to small minority business concerns, and the economic 
impact of such a rule. · 

This interim rule is in direct implementation of Public Law 99-
661, which the Congress enacted with the objective of assuring that 5 
percent of Defense funds in certain categories of contracts, including 
construction, were awarded to small minority firms. It is not a final 
rule. Rather, it is an interim rule on which public comments have been 
solicited and will be accepted until August 3, 1987. It should also be 
noted that the prog~~m established by the law and implementing rule is 
limited to a three-year period, during which annual assessments of 
price, performance_and economic impact will be made. 

In light of the comm~nt period that is currently underway, we have 
taken the liberty!of forwarding a copy·of your.constituent's letter to 
the Executive Secr~tary of the Defense Acquisition Reg~latory Council 
at the Pentagon .. : ~copy of.our ref~rral letter is enclosed. We are 
·certain that Ms. =poling's views will be carefully and thoroughly 
considered-by the ~ouncil. 

Thank you for :bringing Ms. ·Poling's conterns to our attention. If 
we can be of further assistance, ~lease c6ntact me. 

Enclosure 

Sincerely, 

lSigned 

Gordon Wheeler 
Associate Director for 

Legislative Aff~irs 



.. · ·'· t • 

Honorable Frank R. Wolf 
May 22, 1987 
Page :2 

" • '' o •• o• oo •• .,;,,.,,Jo,,_,..,,•,,,,,,•" '' • f'' I ," I ,_,_,._,,_,~,• ...................... ,-._iooo',o;., o • • 

-Because we-basically. are small business and do·not have the resources to · 
twisf arms and lobby, we have become a 11 dumping 11 ground for every 11 quick 
fix .. designed, such as th~t proposed.for .fiscal years ·1987, 1988 and 1989. 
It is. much .easier to use the 8( a) program than to carve out set asides in 
the mega industries that also .do work with OoO. 

We have no quarrel with set asides per se; however, what has:been done in 
this instance is to close a.specifi~ market to specific contractors who 
have had access to it in the past. · 

Your help is needed in resolving this situation. 



·• • FRI ~K R. WOLF 
•- -, 10 .. H 01S11RICT, VIRGINIA 

WASHINGTON OFFICE· 

130 CANNON BUILDING 
WASHINGTON, DC 20515 

(2021 225-5136 

19 E. MARKET ST. 
RooM 4B 

LEESBURG, VA 22075 
(703) 777-4422 

Mr. Fred Upton 

CICongrtss. of tbt·. llnittb ·~tat~~ ... 
~oust of l\epresentatibts 

lla5bin.gton, J)Qt 205.t? J UN /5 ,·1 J J 

June 9, 1987 

Acting Assistant Director 
Office of Legislative Affairs 

Office of Management and Budget 
243 Old Executive Office Building 
TT~shing ton, D.C. 20503 

ar Mr. Upton: 

COMMITTEE ON APPROPRIAT 
SUBCOMMITTEES: 

TRANSPORTATION 

TREASURY-POSTAL SERVICE-GEN 
GOVERNMENT 

SELECT COMMITTEE 
ON CHILDREN. YOUTH 

AND FAMILIES 

"4 6 

I have enclosed a copy of a letter which I have received 
from one of my constituents regarding a matter under your 
department's.jurisdiction. 

I would appreciate it if you would review the letter and 
address the issues which it discusses. It would be helpful if 
you would address your response to me, attention, Judy McCary. 

Thank you for your time and courtesy in being attentive to 
the concerns of my constituent. 

Wi~h best regards, 

FW:jsm/kmk 

Enclosure 
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·,~ ·mechanical contractors district of columbia association, inc. 

suite 807. 5200 auth rd .. suitland. md. 20746 

301 899-2988 

Eva S. Poling a Executive Vice-President 

DISTRICT OF COLUMBIA 

May 22, 1987 

Honorable Frank R. Wolf 
~651 Old Meadow Road 
Suite llS 
~clean, Virginia 22102 

Dear Congressman Wolf: 

~nAY 2 8.1987 

Lois DaCrema 
Executive Secretary 

~e call to your attention an interim rule amending the Defense Federal 
Acquisition Regulation Supplement to implement section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 {Pub. L. 99-661). The 
statute permits DoD to enter into contracts using less than full and open 
competitive procedures, when practical and necessary to facilitate 
achievement of a goal of awarding 5 percent of contract collars to small 
disadvantaged business concerns during FY 1987, 1988 and i989, provided the 
contract price does not exceed fair market cost by more than 10 percent. 

-The changes incurred by the interim rule are made without prior public 
·comment and are effective June 1, 1987. 

-implementation of the rule will have a drastic economic impact upon small 
<onstruction cont~actor~ who have depended on. the small business market for 

. their survival~ No prior study was made of this impact. The DoD is using 
~he-8(a) program of the Small Business 'Administration as one method to 
reach the .5%; As a result, the effect·on SBA's who do not fit the SOB 
category will· be catastrophic. Worse ~till, at this point in time about 

.99% do not. r~alize what will b~ happeni.ng·on June 1st. 

~ongressman Wolf, the construction industry in this country is made up of 
many, many small businesses, what I refer to as a "mom and pop 11 industry. 
For every mega company, there are thousands of small companies that perform 
the work to keep the this country moving, including those small firms that 
perform construction for the DoD under the SBA program. 
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required correctte~ctlon(s)vill be:reviewed by this office 
in mating a NOQJDmendation ·'1m ·-the continued rellariee 
which the Gov.enunent-can place :>n.the ·costs generated by 
and charged -todGovernment ;contracts under the (CON
TRACTORS SYSTEMiNAMED) ~stem. . 

Please provlde90uitMiitten-plan of action to address this 
matter within 30 day8 .. &ould you have any questions on this 
matter. please contact (FAO REPRESENTATIVE) at 
(Telephone number) or the dersigned. 

Sincerely. 

JOHN OOE, FAO Manager 

Enclosure 
Common MRP Deficiencies 

FEDERAL CONTRACTS REPORT 

"informal" /other contract inventory 
requirements (whole cost/no cost trans

vernment. 
· g open "actual histo

cess costs built in until 

~ on of company-owned 
. ueber /progress pa ent 

out the prior app 
jldlnJ"ini.s"· trative official hich can 
ntractually convey Government 

DOD'S INTERIM RULES IMPLEMENTING STATUTORY 5 PERCENT 
MINORITY CONTRACTING GOAL 

PART 204-ADMINISTRATIVE 
MATTERS 

without the application of a price 
differential (i.e., the small 

2. Section 204.671_5 is amended by disadvantaged business was the low 
adding at the end of the introductory offeror without the differential), enter 

~~lc~l~~e bse:~:-:~~~~~~~~·1 in paragraph . . ~ode .3. • • • . 

Disadvantaged Business set-asides will (f) Part E. DD Form 350. Data 
use Code K-Set-aside. ": by changing the elements E2-E4 shown below are to be 
period at the end of paragraph (e)(3)(iii) reported in accordance with the · 
to a comma and adding the words appropriate departmental or OSD 
"unless the action is reportable under · instructions. 
·code 4 or 5 below."; by adding (1) Item El, Ethnic Group. U the 
paragraphs (iv) and (v) to paragraph award was made to a small 
(e)(3): and by revising paragraph (0. to disadvantaged business finn and the 
read as follows: · contractor submitted the certification 

204.&71.5 · Instructions for com~etion of 
DO Form 350. . 

(e) • • • 
(3) • • • 

{iv) Enter Code 4 if the award was 
totally set-aside for small disadvantaged 
businesses pursuant to 219.502-72. · 

(v) Enter Code 5, if the award was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based o~ ~t! ~2~~~tio~ ~~ .'!-. p~~~-.. . .. 
differential. If award was made to a · 
small disadvantaged business concern 

required by 252.219-7005, enter the code 
below which corresponds to the ethnic 
group of the contractor. 

(i) Enter Code A if the contractor 
categorizes the finn as being owned by 
Asian-Indian Americans. 

(ii) Enter Code B if the contractor 
categorizes the firm as being owned by 
Asian-Pacific Americans •. 
. (iii) Enter Code C if the contractor · 

categorizes the f1m1 as being owned by 
Black Americans. 

(iv) Enter Code D if the contractor 
categorizes the finn as being owned by 
Hispanic Americans. 

(v) Enter Code E if the contractor 
categorizes the firm as being owned by. 
Native Americans. ., ... 

(vi) Enter Code F if the contractor 
categorizes the firm as being owned by 
other minority group Americans. 

(2) Reserved for OSD. 
(3) Reserved for OSD. 
(4) Reserved for OSD. 

PART 205-PUBUCIZING CONTRACT 
ACTIONS 

. 3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to re·ad as 
follows: 

205.202 Exceptions. 
(a)(4)(S-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions under 206.203-70. (See 205.207(d) 
(S-72) and (S-73).) , 
• 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-
73) to read as follows: 

~5.2o7 Preparation and. transmttta1 of 
aynop .... .. . . 

5-11-87 Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington. D.C. 20037 
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TEXT (Vol. 47) 885 

1 d) (5-72) Wbenrthe proposed 
acquisiUori provides for a total small· 

· - ·PART 21..-SMALL liUSift!S MID. ·..econtrolled by one or more such 
SMALL DISADVANTAGED BUSINESS ' cindividuals, and (c) the majority of the 

. disadvantaged business (SDB) set-aside CONCERNS · -.arnJ.ns of which accrue to such socially 

Se 
. 

21
-
9

.000- d 
219 001 

''-~d economically disadvantaged · 
fl.· ~lions . an_ · 8~ ..Cfndivlduals. · 

added tmmedu~tely befo~ S~bpart~D.t . ~-cl 11 dl d t d indi "d 1 •• 
to read as follows: · .:QU a ~ . sa van age vt ua s 

. ·.· · - -.aneans IndiVIduals who have been 
111.000 Scope of J*t. '•objected to racial or ethnic prejudice or 

(a) (S-70) This part also implements cultural bias ~ecause of their identity as 
the provisions of Section 1207, Pub. L ,q·uiember of a group without regard to 
99-e61. which establishes for DoD a five their qualities as individuals • 
~ercent goal for doiJar awards during· · 7. Section 219.201 is amended by 

iscal Years 198~ 1988 and 1989 to small adding paragraph (a) to read as· follows: 
disadvantaged b_sjness lSDBl concerns. - · . 
and which provides certain . 211.201· ~neral policy. 
discrehonarv authority to the Secretaey (a) In furtherance of the Government 
of Defense for achievement of that· policy of placing a fair proportion of its 
objective. acquisitions with small business 
21e.001 . Definitions. concerns and small disadvantaged 

.. Asian-Indian American," means a 
United States citizen whose origins are 
India. Pakistan. or Bangladesh. 

.. Asian-Pacific American.'' means a 
United States citizen whose origins are 
in japan. China, the Philippinesi· 
Vietnam. Korea. Samoa, Guam, the U.S. 
Trust Territory of the Pacific Islands, the 
Northern Mariana Islands, Laos, 
Cambodia. or Taiwan. 

"Economically disadvantaged 
individuals" means socially 

' disadvantaged individuals whose ability 
to compete in the free enterprise system 
is impaired due to diminished 
opportunities to obtain capital and 
credit as compared to others in the same 

business (SOBs) concerns. section 1207 
of the FY 1987 National Defense 
Authorization Act (Pub. L. 99-061) 
established an objective for the 
Department of Defense of awarding five 
percent of its contract dollars during 
Fiscal Years 1987,1988, and 1989 to 
SDBs and of maximizing the number of 
such concerns participating in Defense 
prime contracts and subcontracts. It is 
the policy of the Department of Defense 
to strive to meet these objectives · 

. line of business who are not socially 
~~;;.:;.:.;.:;:~~~~~~;.;;,.;o..;~.-....;;.;..;..~a-...&· disadvantaged. 

through the enhanced use of outreach 
efforts. technical assistance programs, 
the section B(a) program. and the special 
authorities conveyed through section 
1207 {e.g,, through the creation of a total 
SOB set-aside). In regard to technical 

··assistance programs. it is the 
Department's policy .to provide SDB 
concerns techriical assistance, to include 
information about the Department's SDB 

PART 206-COMPETITlON 
REQUIREMENTS 

5. A new Subpart 206.2. consisting. of 
. · sections 206.203 and 206.203-70. is 

added to read as follows: 

Subpart 206.2~ull and Open 
Competition After Exclusion of 
Sources 

206.203 s.t .. Ude few sman business and 
labor surptua are. concerns. 

206.203-70 Set-aa!dn tor amaU 
dlaadvantaged bu&lnesa concema. 

5-11-87 

''Fair Market Price " For purposes of 
this part. fair market price is a price 
based on reasonable costs under normal, 
~~t~v: ~nditions and not on · 
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. Program. advice about acquisition 
procedures. ·instructions on preparation· 
of proposals, and such other assistance 
as is consistent with the Department's 
mission. 
• • • • 

.s. Se<:tion 219.202-5 is amended by 
designating the existing paragraph as 
paragraph (a): and by adding a new 

· paragraph (b) to read as follows: 

219.202-5 ·Data collectJon and reporting 
!requl~ta. 

(b) The Contracting Officer shall 
· complete the following report for initial 
awards gf $25.QQQ gr greater. whenever 
such award is the result of a Total SDS 
set-aside (219.502-72). This report shall 
be completed within three days of 
award and forwarded through channels 
to the Departmental or Staff Director of 
Small and Disadvantaged Business 
Utilization. 
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~Sina1l DisadTantage&Bbsl~·· · 4PICifiJ!Jietalled evkteo.ce .upportina 
. Set-Aside '41hel)rotestant's claim., · : . 

211.:304 ICII:CMI'on~o IJIDR&· 

{b)Department ofDe.fenae activitieS 
·aball use the p!'OVWon at 252.7005, Small 
D.laadvautapd BUiiDea CaDcem · ·. : . 

~FARS 206~70) (2) ln1)rd~r_to apply to th··~ulsition 
Individual Contract A~tion Report . . In questi~"Such protest must be filed 

with andTecelved by the..contra·ctlng · Repreaentation.·in lieu. of tha provtalon 
at FAR .52.21~ Small DiudYBDtaied {Over~) . · officer prior to the cloae of huslnes• on 

t. Contract Number _____ __......_, the fifth buineaa day after. Use bid -· 
2. Action Date--------....;_--~--.:· opening date for sealed.bid1. in 

. ~ineaa ·Conc&J'D Representation. . 
· '10. Section 219.501 fa amended· by . 
adding paragraph (b); by addin~fat the 
end of paragraph (c) the warda '-rhe · ... 
contracting officer ia responsible for 
reviewing acquisition.a to determin~ 
whether they can be set-aside for 

3. Total dollars awarded ····-··•······· 
4. Total value of fair market 

price (See FAR 19.806-2) .•.•••••..•• 

negotiated acquisitions, the contracting . :n~~ . officer shall notify the apparently 
unsuccessful offerors of the .'apparently 
successful SDB offeror(•) in aecordance 
with FAR 15.1001 and eetabliah a .. 

5. Diff~rence ((3) minus (4)) ••••••••••• 
--- · _deadline date by which any.protestcm 

the instant acquisition must be received. 
SOBs.": by adding at the end of· 
.Paragraph (d) the worda '"Actions that 
have been set-aside for SDBa are not 
referred to the SBA representative for 
review.'": by adding at the end of · . 
paragraph (g) the words "except that the 
·prior suecessful acquisition of a product . · 

9. A new Subpart 219.3, consisting of 
sections 219.301,219.302 and 219.304, is 
added to read as .follows: 

SUbpart 218.s.;;.;.;Determinatlon of 
Statua u • Small Business Concern 

211..301 llepresentatlon by the offeror~ 

(S-70) (1) To be eligible for award 
under 219.502,;-72. an offeror must 
represent in good faith that it is a small 
disadvantaged· business (SDB) at the· 
time of written self certification. 

(2) The contracting officer shall accept 
an o~ror's representation in a specific 
bid or proposal that it is a SDB unless 
another offeror or interested party 
challenges the concern's SDB 
representation. or the contracting officer 
has reason to question the · 
representation. The contracting officer 

'1Ilhy presume that"socially and· 
economically disadvantaged ·individuals 
include Black Americans. Hispanic 
Americans. Native Americans. Asian 
Pacific Americans, Asian Indian 
Americans and other minorities or any 
other individual found to be 
disadvantaged by the SBA pursuant to 
section 8(a) of the Small J]usiness Act. 
Challenges of the questions concerning. 
the size of the SDB shall be processed in 
accordance with FAR 19.302. Challenges. 
of and questions concerning the· social 
or economic status of the offeror sh~ll 
be processed in accordance with . 
219 .. 302.. 

219.302 Protestlngesmall business 
representation. 

(s-70) Protesting a SDB 
representation. (1) Any offeror or other 

. interested party may, in connection with 
a contract involving a SOB set-aside or 
otherwise involving award to a SDB · · 
based on preferential consideration. 
challenge the disadvantaged business. 
status of any offeror by sending or 
delivering a protest to the contracting 
officer responsible for the particular 
acquisition. The protest shall contain the 
basis for the challenge together with 

. (3) To be considered timely. a protest 
must be delivered to ~e contractina . 
officer by hand or telegram within the .. _ 
period allotted or by letter poat marked 
within the· period. A protest shall also be· 
considered timely if made orally to tha 
contracting officer within the period .. 
allotted, and if the contracting officer 
thereafter receives a confirming letter· 
postmarked no later than one day after 
the date of such telephone protest. 

(4) Upon ·receip.t of a protest of 
disadvantaged business status, the 
contracting officer shall forward the 
protest to the Small Business . 
Administration {SBA) District Office for 
the·geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which ii not timely, the 
contracting officer shall notify the 
protestor that its protest cannot be 

or serVice on the basis of a small . 
business set-aside dO&I not prechide · 
consideration of a SDB set-aside for 
future requirements for that product or· 
service.··: to read as folloW&: · -

.. . - . 

219.501 GeneraL 
Cblibe determination to m.Ue a SDB .. · 

set-aside is a unilateral determination 
by tbe-eontracting·officer. · ,.. . -. . . . . ... - .. 

11. Section 219.501-70 ia added to read 
as folloWI: 

219.501-70 Small disadvantaged bualne• 
. aet-asfdes. 

considered on the instant acquisition bu t::..---:-:=~5-j:r:-=;r-:=-;-;=.::.=::.;..::;:;;:=.;:!~;..=:..::.::..=;._ 
has been referred to SBA for 
consideriation in any future acquisition;. ___,.;;;..;,~~r:;:::.;.;:...;;:~;;..:~:.;~::::;:;;;;;:.:;~...--
however, the contracting officer. may 
question the SDB statUs of an. 
apparently success~ offeror at any 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

'(5) The SBA will determine the 
disadvantaged business status of the 
questioned offeror and notify the 
contracting officer and the offeror of its -..--:::..:.:.;:=::.:.:.:~.::=..L~~==~IU.-__,..--

detennination. Award will be made on 
the basis of that determination. This 
determination is final. 219.502-3 ·Partiai Mt~ 

(6) If the SBA determination ia not These procedures do not aPPly to SDB 
received by the contracting officer set-asides; SOB set-asjdes are · 
within 10 working days after SBA's authorized for use only when the entire . 
receipt of the protest. it shall be · . amount of an individual acquisition is to 
presumed that the questioned offeror is c be set-aside. 
a SBD concern. This presumption will 
not be used as a basis for award without · 21e.502-:4 :Methods of eonduc:tlnt let-
first ascertaining when a determination · u6dM. .-
can be expected from SBA. and where (~) SOB .set~ sides may be conducted .. 
practicable. waiti113 for aw:h by ~sing sealed bids or competitive 
determination. unless further delay in proposals. 
award would be diaadvantaseoua to the {b) Offers received on a SDB set-aside 
Government. from concerns that do not qualify as 
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... 
-TEXT 

... CSDB eoncenu shall be considered 
· · no~sponaive_~nd shall be rejectecL 

·--:-- 211~2-70 (Amended] 

J3. Secti~n 219.502-70 is amend~ by 
·tnsertlilg in the second sentence of · -:~~..:::.~~~~~!:t!.!;!.!i&!i!LJJ~L!Jug.L 
paragraph (b) between the word . 

. .. others" .and the word ··when" the . 
w9rds .. except SDB set-asides,". 

211~-n soa .. t..-... 
(a) Except those subject to small 

urchase rocedures. the entire amount 
o an in ivi ua ac UlSlhon s a e set
asl e or exc us1ve parhc1pation if 
the contracting officer determines that. 
there is a reasonable expectation that 
{1) offera will be obtained &om at least 

the supp es or services of different SOB 
concerns and (2) award will be made at 
a price not exceeding the fair market 
price by more than ten· percent. In 
making SOB set-asides lor R&D or . 
architect-engmeer acqul&ltions. there . 
must also be a reasonable expectation 
of obtaininc;from SOB scientific and 

(b) Tbe contracting officer..m!W.make 
a determination under (a) above when 
any of the following circumstances are 
present: (1) the acquisition history 
shows that within the past 12 month 

eriod. a res onsive bid or off 
east one responsible SOB concern was 

wathm 10 percent of an award price on a 
previous 2_rocurement and e.ilhs:.rJiLI!. 
least onejitber responsible sna aoui'Ct:.. 
appears on the activity•s solicitation.· 
maili list or ii a res n i . 
respon s to the notice in the Commerce 
Business Daily: or {2) multiple · 
responsable section 8(al concerns 
exoress an interest in having tbe . 
acquisition placed in the 8fal program; 
or 3 the contracti officer has 
sufficient factual information. au as 
the-resul~a of capabilit aurve a b DoD 
technics eam o a 
east two responsible SOB sources. 

211.503 Setting·--· ciMa of ecqulsltlona. . 

• • • • • 
(S-70) If. the criteria ln 219Sl2-72 

have been met for an indhddual 
acquisition. the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to 
SBA procurement centar7epresentative 
(if one ia assip"'"· ~at the acquisition 
will be set-asid~ fOr SOB. 

1~. SectiOI;l~~ is amended by 
adding to p&rsgraph (b) a new 
paragrap.h.(i) and by redesignating 
paragraphs {1) through (4) as paragraphs 
(2) through [5) respectively, to read as 
follows: 

211.504 Set aide program order of 
precedence. 

(b) ••• 
(1) Total SDB Set-Aside (219.502-72]. 

• • • • • 
17. Section 219.506 is amended by 

adding paragraph (a), and by adding at 
the end of paragraph (b) the words 
.. These procedures do not apply to SDB 
set-aside.'", to read as follows: 

219.506 Withdrawing or modttytng set-
askies. . 

(a) SOB set-aside determinations will 
not be withdrawn for reasons of price 
reasonablen~sa unless the·Jow 
responsive responsi.ble offer exceeds the 
f~ir market price by more than ten 
percent. If the contracting officer finds 
that the low responsive responsible offer 
under a SDB set-aside exceeds the fair 
market price by more than ten percent. 
the contracting officer shall initiate a· 
withdrawal. 

• • 
(c) U it is necessary to obtain 

information in accordance with (b)(1) 
above, the contracting officer will 
include a notice in the synopsis 
indi.ca_ting that the acquisition may be 18. Section 219.507 ia added to read as 

- - - follows: 
~t-~sad_e for exclusive SDB particieation 

~~~f~s~uffi:7:tc~le~n~twS~D~B!:!..2so~urce~~s~a~re~id!.!ie~n~ti~fi,!e~d.;..· _ 219.507 Automatic diacWtlon of a set
prior to issuance of the eo licitation fsee , Hide. 
205.207 d S-73 . The notice shout . The dissolution of a SOB set-aside 
encourage su firms to make their does not preclude subsequent 
interest and capabilities known aa solicitation as a small business set · 
expeditiously aa poaaible If prior to aside. 
synopsis. the determination ha• been 19. Se~tion 219.508 is amended by 

5-11-87 Fed8ral Contracts Report 

(Vol. 47) 

adding paragraph (8-11) tQ read as 
follow a: 
211.101 .aulol1811on provtalona and 
conb act daiiML . · 
• • • • • 

887 

·[8-'71) . Tbn:ontracting officer shall 
· Insert the dauae "Bt 252.21~7006, Notice 

of Total Small Diaadvantaged Buaines:a 
Set-Aside, in .oUcitationa-and contracts 
for SDB aet-aaldee (aee219;502-72)•: . 

20. A new 8ubpart%19.8.·conalsUng of 
· sections %19.801 and.219.803, is added·to 
read ·aa follows: . .. ·:.!;· 

SUbpart·•u-cGntractlna with ttMt 
.SmaiBuslneU Admlnlatratlon (the · 
8(a) Program) . . .. 

21U01 GeMraL 

The Department of Defense, to the · 
greatest extent possible, will award . 
contracta to the SBA under the authority 
of section 8(a) of the Small Business Act 
and will actively identify·Teq~ments 
to support the business plans of 8(a) 
concerns. 

I 

21U03dlolecUng acqulsltiOM for the 8(a) 
Program. 

(c) In cases where SBA requests 
follow-on support for the incumbent 8(a) 
~ the request will be honored. if 
otherwise appropriate. and will not be 
placed Wlder a SDB set-aside. When the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(b)(2) exist. the 
acquisition may be considered for a SDB 
set-aside, if appropriate. 

21. Section 252.219-7005 and 252.219-
7006 are added to read as follows: 

202..21._7005 Sm.a dlaadVantaged 
buslnea COIICem"ftl)l'esentatlon. 

As prescribed in 219.304{b). insert the 
following provision in solicitations 
(other than those for small pUrchases). 
when the contract is to· be performed 
inside the United Stale$, its territories or 
possessions. Puerto Rico. the Trust 
"l"erritory of the Pacific:Ialands. or the 
District of Columbia: · 

Small Disadvantaged B~inesa CoDcen1 
R~tation · · · 

XXX (1981) 

(a) Ce:tification. The Offeror represents 
and cerufies, as part of its offer. tha~ it . 

XXX ia, not a small disadvantage business 
concern. , 

. (b) Representation. The offeror represents. 
m terms of section 8(d) of the Small Business 
Act. that its qualifying ownership falls in the 
following category: · 
--Asian Indian Americans . 
--Asian-Pacific Americana 
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__ !D1t:k- lftiNrftana · · · ·• ...... ~tqed.-or a ~bUdy owDec1 buatneA (b)6enelol. .· : · 
__ Hls~lc Americana . llf.havJDi at le-·~ &1 ~~ ot ltla~ock ~ · · 411l:Q[~-are aollcited only from mWJ 
--NatiVe Americana •. ·.: ' · «by One or more aoclally and economically • -411fii~vantaged 6uameaa concema. Otten 

·Other Minority--··- ,. · ~~ . Cdlaadvantaged lndlvklaat.. (2) -i Ita . ..:..·_.fWt#lvid fi'Om ooncems that are not tmaU 
(Specify) -~ent and dally bUalDeu cDaboUed 4Advall"ed bullneat concerns shall be. r 

of Provision) • · ~by one or more_ aucb tndJvkfUall ~ (S) Cba .. :liCOiillden DoJ!.!!aponaive and will be -
1252.21t-7008. Notice of tat~~ .... · . -~Jorlty ,.the~ ofwbk:b ·~-~ · · rettctecL . 
clsatdv•apct bulineu aet-ukle. ·"'"Cillc:b ~~y and e~omicaUy · - ···· (Z) G1! awm4""vlr.: &om thla 
· . . · . · · · -...uiad:vflltas~ lndl.vl~~ · · · .olldta em bema a to a ilmall \ 
As P.rescnbed ~n 219:~?1· ln•ert ~e ... .J:Bc;daDy dla8dvantapd ID~VIduala" . (ljaadvanty8d buainell concern.· . · 

followmg clause m sohc1tations and ---~who have been 1ubjected (c)~enL A manufacturer or regular 
contracts involving a amall ·. torac:lalur.ethnic prejudice or cultural biaa dealer aubmitttna an offer In Ita own name 
disadvantaged business set-aside. ·. becauae of their Identity at a ine.mber of a agreea ~ fumiab. ... performing the contract. 

IJ'OUPwithout feiard to their quailtiea 81 Olily end ltema manufactured 01' produced by 

Notice of Total Small Disadvutapd · 
BusiDeu Set-~(-_ 1981). 

(a) Definition& 
'"Small diaacnantaged business concern." 

as used in this clause. means a small · · 
buainesa concern that (1) is at least 51 
percent owned by one or more individualt 
who are both aocially and economically 

-tndivlduala. small dbadvantapd bualneu concema in the 
·.::Economically d.Jiadv~ntagttd individuals.. United Statea.lta territories and posaeasiona, 

meana aoc:iaUy .diaadwant.aged Individuals the Commonwealth of Puerto Rico. th.e U.S. 
whoM ability to compete.in the free Trust Territory of the Pacific Islands. or- the -

·.oterpriaeayatem it impaired due to District of Columbia. 
dimlnlahed opportunitin to obtain capital. (End of claus~ · · 
and credilu compared to othen ln the same · ·-· 
tine Gf buaineat who are Dot !Odally 

..;disadvantaged.. · [B Doc. ~-10089 Piled $-1-87: il:45-am] . 
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~Jur: OFFlCE Of 
L~lfl~~SECR£TARY Of DEFENSE 

~F.~~ I NT E R NAT I 0 N A L . C .R EAT IV E DATA I N D U S T R I E S. I N C. 

P.O. BOX 451 • DANBURY • CONNECTICUT 06813 • TELEPHONE (203) 797-8551· • CABLES: 'ICDI' DANBURY 

May 29, 1987 

The Honorable William Howard Taft, IV 
Deputy Secretary of -Defense 
Department of Defense 
The Pentagon 
Washington, D.C. 20301-1155 

Dear.Mr. Secretary: 

I have been asked by Senator Weicker to review and comment on the contents 
of your memorandum pertaining to the 5% DOD goal for contract awards to 
Small Disadvantaged Businesses. 

As president of an 8 (a) Small Disadvantaged Business for the past twelve 
years it has been my experience, that clearly defined and detailed 
procedures must be established, to insure that the spirit and intent of 
Public Law 99-661 is implemented and achieved. The concept of this new 
program as an extension of the SBA 8 (a) program is commendable but the past 
short-comings of the 8 (a) program have shown that a better structure must 
be used initially if this new program is to be successful. Therefore, I 
also recommend that a method of monitoring and measuring compliance with the 
program's objectives be set-up :in,.order to ensure that the established 
·target is met. 

·Thank you for giving me the opportunity to comment. 

Sincerely, 

INC 

President 

JV/mam 

/lOuo 09986 



Automated Data ProceMI"' • ~nt 8ervl~• • ......,_ Mel Developmeftt 

June l, ~-1987. 

Defense Acquisition Regulatory Council, 
Attns Mr. Charles w. Lloyd, 
ExeQutive Secretary, ODASD (P) DABS, 
c/o OASD, (PitL) (M,RS), Room 3C841, 
The Pentagon, 
washington, DC 20301-3062 

Referencea DAR Case 87-33 

Dear Mr. Lloyd: 

REGISTERED MAIL 
RETURN RBCEI»T REQUESTED 

The Department of Defense (DoD) ia to be commended on its aggres
sive efforts to implement Section 1207 of the National Defense 
Authorimation Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Treap Associates, 
believe that the propoaed regulations published in the Federal 
Register, ,(Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulati.one .with few exceptions, ana submit the 
following comments for your consideration: 

ISSUE: 

(1) The Rule of Two: The .interim rule establishes a "rule of 
two (ROT)~ ·regarding set-asides for Small Disadvantaged . Business 
( SDB·") concerns, which ia similar in . approach to long-standing 
criter-ia us~d to determine whether acquiaitio~a should be set .aside 
for sma3:1: buaines•ea as· a class. • ••• Specifically, whenever a 
contracting -o!fiQer ·de.terminea that compet,ition can be expected ·to 
result between two: or more SDB concerns, ana· that there 18 
reasonable~ expect•t~on-that the award pri~e will not· exceed fair· 
marke.t :···price by more than ~0 percent,. th~ contracting officer is 
di~ect·ea .to reserve the aoquisit19n for exclusive competition among 
such SOB firms •••• " . 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives the Contracting . Officer complete 
authority in the ROT process, and fail• to address the role of the 
Department-• a· Small and Disadvantaged Business Specialists (SDBS). 
DoD .has a;c,dre of over 700 SDBS who.have done an outstanding job 
in the implementation of other le9islation; Public Law ~5-507, as 
an· example. Therefore, we recommend that the regulations be 
written to mandate ac;tive par-ticipation on the part of the SOBS and 

TAESP AaloclatUt Inc., ..00 Seminary Road, 8ulte 700, Alexandria, VA 22311 
(703) a.& IMOO . 
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Mr. Charles .w. Lloyd 
June 1, 1987 
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the Contract~ng Officer in rule of two decisions. we. feel tha; 
the foregoing will result in more balanced and unbiassed ROT 
opinions.· · 

ISSUE: 

2. Prote•ting small. disadvanta.gecS business representation • 
. Paragraph 219.302 ( S-70) found at 16265 I states in part I ••••• ( 1) 

Any ·offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside
ration, challenge the disadvantaged business status of any otferor 
by sending or delivering a protest to the contracting officer •••• " 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic•• on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad
vantaged business status. 

RECOMMENDATION& The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e.,, other small disadvantaged bu.siness firms.) 
Further, to discourage frivolous protests, penalitiea should be 
invoked in those cases where frivolity .is determined. Definite 
time frames should also be established with each step of the pro
test process. 

ISSUE: 

(3) Subcontracting und~r SDB set ·asides. The -proposed 
regula.tions do not addr·ess the degree of subcon~racting to minority 
business concerns under SectiQn 1207 or·the Statute. 

RECOMMENDATION: . 

In tbose .cases where subcontracting opportunities exist, · .we 
recommend· that.· the successf·ul prime SOB offei'ors be· required to 
award a mandatory percentage of such subcontracts to qualified 
minority busin·ess firms. You may wish to consider language similar 
to that cont~ined in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Again, ·ooo is to be commended for ita work in the various socio
economic programs,· and it Treap Associates can ·be of any. 
assistance to you, please do ·not hesitate to contact me. 

F. MADISON 
Vic President 
Corporate Affairs 

cc: NEDCO COnference 
716 South Sixth Street 
Las Vegas, NV 89101 

National Federation of 8 (a) Canpa.nies 
20ll·Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, . 
Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Highway 
Crystal Ga~way III, Suite 1304 
Arlington, VA 22202 

. . 

Mr. Dan Gill . : . 
Office of Small & Disadvantaged Business Utili.zation 
oso, ·The Pentagon, Washington, oc 20301 

\ . 
\ 

\ .. 

::·. 
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SA~LE CQ~~NT LETTER TO DoD 

June _, 1·987 

De f ·en s e · Ac q u i s i t i on Reg u 1 a to r y · Co u n c i 1 
ATTN: Mr. Charles W. ·Lloyd 
Executive Secretary, ODASD {P) OARS 
c/o OASD {P&L) {~S) . 
Room 3C84-l 
The Pen ta·gon 
Washington, D.C. 20301-3062 

De a r Mr o L 1 o y d , · 

~.- -~·· ...... -~ .. ... ~- ~ ~ ... -· ~ ......... -· ·-··-...,... ... ~ .. 

I am writing to express my support for the regulations that 
the Department of Defens~ has developed to reach its 5% minority 
co n t r a c t i n g go a 1 • I n gene r a 1 , I t h i n k t he y r e p r e s en t ,a s t e p 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to ·develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several. important quest ions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participa~ion by Historically Black Colleges and 
Universities, and other minority institutions:. Third, it is not 
clear on what basis adv~nce payments w~ll be ~vailable to small 
d i s ad van t aged con t r a c to r s 1 n p u r s u i t o f- the 5% go a 1 • An·d 
finally, partial· set-asides have been speci~i~ally prohibited 
de~pite their potential co.ntribution· to small' disadvantage· 
par~ici.pation at DoD. .· 

(Ad9 ·any other comn~nts you think approp;r late.) 

I u r g e t he De f en s e De p a r tme n t to add r e s s' t he above i s s u e s 
quickly, and to move forward aggressively in pursuing the 5% goal 
set. by law.: 

Sincerely, 

••• ...... : ................ # -· 



LEGISLATIVE 

AFFAIRS 

THE ASSIST ANT SECRETARY OF DEFENSE : 
WASHINGTON, oc Z0301 /,·.:·~Mr. Taft'~ commettt 

r~: 
.... ~UN ;11981. 
·: ~~~~~S SE£H 
.. ; .. 
.r.· 

MEMORANDUM Fq~ DEPUTY SECRETARY OF .DEFENSE 

SUBJECT: · Call from Senat~ Gramm (R-TX)· Regarding Smail Minority 
Business 5 Percent Goal ~ INFORMATION MEMORANDUM 

Senator Gramm called this morning regarding the 5 percent goal 
for small minority businesses.·contained in Section 1207 of.the 
1987 Authorization Act. Senator Gramm met with Mrs. Leftwich 
yesterday afternoon and learned for the first time that the term 
"fair market cost" used in Section 1207 was a term of art defined 
in the FAR's and has no relationship, ·necessarily, to the lowest 
price for which DOD could obtain the product in the marketplace. 
The result, according to the Senator, is to authorize up to a30 
percent premium on top of an already inflated price. 

Section 1207 was apparently a la~t minute compromise during the 
House-Senate Conferenc~ 'on the Bill and the Senator was not aware 
of the significance of the term proposed by the House Conferees. 
He is not pleased. 

Senator Gramm plans to offer an amendment this year to delete 
."fair market cost" and substitute language referring to the 
lowest or reasonable price for which DOD could.obtain the product 
in the market place. He requ~sts that th~ Section 1201· · 
implementation regulation~ be "slowed down"-suffidiently t6 allow 
this amendment to be .reflected -~gulatio~s. 

~~;al 
M. D. B. Carlisle· 

. . 
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CAIItOUNII P. GOMIIZ 

- SI!CttETARY TRI!ASU"I!" 

JOSEPH A. GOMEZ 

PAIISIDI!NT 

STATE OF CONNI!CTICUT . 

MASTE" ELeCTRICIAN 

CERTIFICATI! .103252 

STATI! OF NEW HAMPSHIRE 

MASTER ELECTRICIAN 

LIC. •7340 

STATE OF VERMONT 

MASTER ELECTRICIAN 

LIC. n272 

COUNTY OF GREENE. NY 

MASTER ELECTRICIAN 

LIC. n478 

COUNTY OF SULLIVAN. NY 

MASTER ELECTRICIAN 

LIC.~8 

Crrv OF ALBANY. NY 

MASTER ELECTRICIAN 

LIC. •58 

Crrv OF AMSTERDAM. NY 

MASTER ELECTRICIAN 

LJC. N8 

CITY OF SCHENECTADY, NY 

MASTER ELECTRICIAN 

LIC 

TRICIAN 

.#~ fff~-G'~ ..k. 
9.tJ (!goa; Js;: ~ ~ w~ /2//IJ 

$;I. fS/f/) 7t!S-31JIJIJ 

June rs' 1987 

D~fense Acquisition Regulatory Council 
c/o OASD <P&L> <M&RS> Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DOD 48 CFR Parts 204, 205, 206, 219, & 252 

Dear Sir: 

We would like to comment on the following section A- Background. 
The new regulation would require: 

a) that lhe cost will not exceed lOX of 
the fair market value and 

b) That at leas~ two or more firms will 
be bidding on the proje~t. 

Through some twenty-four <24> years in the const-ruction industry we 
have seen the: Engineers or Owner's budget <usually called by the agency as 
the fair market· va 1 ue > -<see a 1 so 219. 506> swing· fr:om very 1 ow compared· to 
the competitive b i"d r.ece i ved and on rare occasion it swings high when then 
compare.d to the bids received.· 

In the cases where the government estimate is substantially low 
< 10/. or· more)', we have seen more than one course of act ! .. on taken. We have 
seen the prQJects re-advertised for--a second round of ·bids <usually some 
redesigning taKes 'place to cut the costs) I Another way is to. ask fhe 
lowest responsible bidder for an extension so that the agency has some 
additional time in which to seek additional funding. The third av~nue 
which is the least 1 iKely approached is cancellation of the project. 

Our question to you Mr. Lloyd is simple. Government estimates are 
seldom within the 10/. fair marKet value as determined by competitive 
bidding. How is then that DOD is going to determine what the "fair market 
valuen is? 

Why is it .then, that DOD is taking a different approach from those 
practices used under "regular"•bidding process. 

WAREHOUSES 251-253-255 NORTH PEARL STREET • ALBANY, NEW YORK 122()7 



r\_ 
' ·~ 

. '? 
.!.-

P. GOMEZ 

S~CftETAJtY TREASUftEft 

.JOSEPH A. GOMEZ 

PRESIDENT 

STATil Of" CONNECTICUT 

MASTER EUCTRICIAN 

CEftTIFICAft e103282 

STATE OF NEW HAMPSHIRE 

MASTER EU!CTRICIAN 

uc:. ~7340 

STATE OF VERMONT 

MASTER EL£CTRICIAN 

LJC. e2272 

COUNTY OF GREENE, NY 

MASTER ELECTRICIAN 

LJC. e247e 

COUNTY OF SULLIVAN, NY 

MASTER ELECTRICIAN 

uc:~ 

CrTY OF ALBANY. NY 

MASTER ELECTRICIAN 

uc. #58 

CITY OF AMSTERDAM, NY 

MASTER ELECTRICIAN 

LJC. #48 

CITY OF SCHENECTADY, NY 

MASTER ELECTRICIAN 

LJC. #54 

.#~ rff~£1~ ~. 
ge. ~ cJS?. ~ ~ ~~ /2//IJ 

!XL fs/rt/ ?ffS-cJIJIJIJ. 

During the ~oyr~e of bi~ offers~ we have·setn during regula~ 
bidding that, though in rare occasions,.only one bid is received, both 
Federal and State· Agencies have awarded such bids .in the vast maJority of 
said occasions. 

Why is it again, that if the DOD's program is designed to help 
minorities, rul·es· and regulations, eifecting bids null and void, are· 
enact~d when a greater flexibility is granted to contracting officers 
during receipt of regular bids. 

We hope our comments and constructive criticizm is of value to you. 

cc: Mr. Harvey Davies 
Small Business Administration 

23DoDwashington 

WAREHOUSES 251-253-255 NORTH PEARL STREET • ALBANY, NEW YORK 12207 



. . 
THE OFFICE. OF THE ASSISTANT SECRETARY OF DEFENSE 

ACQUISITION AND 
LOGISTI"CS 

MEMORANDUM FOR 

SUBJECT: 

WASHINGTON.: D.C. 20301-8000 

In reply refer to: 
DAR C-ase 87-33 

NO LEFTWICH 
OR, SADBU 

Wilbert c. Scipio, Jr., May 1, 1987 

Subject letter is referred to your office for direct reply 
to Mr. Scipio. I have retained a copy of his letter for 
consider,ation by the DAR Council with other comments received 
under DAR Case 87-33. 

As you will note, Mr. Scipio. mentions the 5% figure used in 
implementing Section 1207 of Public Law 99-661 (DAR Case 87-33) 
and this implementation is not effective until June 1, 1987. I 
have forwarded a copy of the Federal Register Notice to Mr. 
Scipio. 

Attachment 
Ltr from Mr. Sci~io. 

~ 
OTTO J. GUENTHER, COL., USA; 
Director: 
Defense Acquisition 
Regulatory Council-

I l 



REPLY TO. 
ATTN OF: 

SUBJECT: 

JAN 

DEPARTMENT OF THE AIR FORCE 

HEADQUARTERS ELECTRONIC SYSTEMS DIVISION (AFSC) 

HANSCOM AIR FORCE BASE, MASSACHUSETTS 01731·5000 

DAR Case 87-33, DFARS Implementation of PL 99-661, ·set·_-Asides ··for Small 
- Disadvantaged Business Conc_erns 

TO: DARC (Attn: Mr. Charles W. Lloyd) 
Executive Secretary 
ODASD (P) OARS 
c/o OASD (P &. L) (M & RS) 
Rm. 3C841, The Pentagon 
Washington, D.C. 20301-3062 

1. AFAC 87-16 (27 May 1987), interim rules were distributed to implement 
Section 1207 of PL 99-661 "Contract Goal for Minorities". Under the interim 
rules, Contracting Officers are required to set-aside certain acquisitions for 
exclusive competition among small disadvantaged business (SOB) concerns 
whenever it is anticipated that two or more SDB concerns will submit offers 
and award will be made at not more than 110% of a "fair market price". 

2. Proposed DFARS 19.502-72 (a) recognizes that, in making SDB set-asides for 
R & D or architect-engineer acquisitions, there is a need to consider the 
availability of SDB scientific, technological, or architectural talent 
consistent with the demands of the acquisition. It is noted that in such 
acqu~s~t~ons, the offered price/cost is not the primary consideration in 
selecting the succe-ssful offeror for award. 

3. Propose.d DFARS 19.502-72 (a) and (d) imply that the SDB set-aside rule 
should apply only to acquisitions to be awarded at the lowest offered price 
(but not to exceed 110% of fair market price) on the basis of the responsive 
(technically acceptable, qualified) offer made by a responsible offeror. 
Otherwise, under proposed DFARS_l9.502-72 (d), for source-selections to be 
made on the b~sis of eonsiderations. other than only price, it would be 
necessary to make the source-selection decisio~ as to the most advantageous 
offer and then could make. award only if the price offered by the succe:ssful 
offeror was· ~lso withln th~ 110% of fair market value limitation. tf ~ot, 
then presumably, the set-aside mus·t be withdrawn under 19.502-72 (d) .and the' 
requirements resolici"ted. ·such. a· proc:edure, however, would· be extremEily 
time-consuming and would crippl¢ :the a_bility of the agency ·to contract for 
critical requirements which do not fall within the categories of R & D or A &. 
E services, but require that award ·be made on primary considerations other 
than price/cost. Examples of such acquisitions include management and 
engineering support services (where management and technical factors are more 
important than price) and production awards which require the successful 
offeror to reverse-engineer pre~existing products for which reprocurement data 
is unavailable and then manufacture production quantities to a performance 
specification. Neither of these examples would fall within the categories of 
R & D or A & E services so as to permit the contracting officer to exercise 
judgment as to whether it would.be appropriate to set such acquisitions aside 



.... 

for exclusive SDB participation as· proposed DFARS 19.502-72 (a) is presently 
written. It is suggested that this situation could be resolved if the.last 
sentence of proposed DFARS 19.502~72 (a) were deleted and the introduction to 
the first sentence were changed .to-read: 

J. 
Contract 

Except for __ . acquisitions subject to small purchases 
and, except for negotiated acquisitions where award 
will be made on the basis of factors other than only the 
lowest evaluated price-/cost for a proposal which conforms 
to solicitation require~ents, the entire amount of an 
individual acquisition shal! be set-aside for •••••• 

/dc4~--MCAVOY, Chief 
Law Division · 

Cy: ESD/PK (Mr. Fowler) 
ESD/TC (Mr. ·Kalkman) 
AFSC/JAN 



OFFICE OF THE UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 20301~3061 

OFFICE OF SMALL AND 
DISADVANTAGED BUSINESS 

UTILIZATION 

Mr. W"ilbert c. Scipio 
Scipio Engineering Co. 
8013 ,Champlain · 
Chicago, IL 60619 

Dear Mr. Scipio: 

10 JUN 1987 

Please refer to your identical letters of June 17, 1987 
to the Deputy Secretary of Defense, Department·of Defense 
(DoD) and to me regarding your proposal to alter the DoD 
implementation of section 1207 of Public Law 99-661 along 
the lines suggested in the 1980 Supreme Court decision on 
minority set-asides. 

Your letters are timely because the Defense Acquisition 
Regulation (DAR) Council is currently reviewing various 
public comments by those interested in the DoD proposed 
implementation of Public Law 99-661. 

Accordingly, we have forwarded your letters to the DAR 
Council for their examination. We would expect careful 
review of your comments and those of others~ 

Thank you very much for your interest in the Department 
·of ·Defense. 

Sincerely, 

cc: DAR Council 
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~! · OFFICE Of · . 
I: THE SfCRETAltY OF O~FENS:E SCIPIO ENGINEERING CO. 
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PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et 
al. 

448 US 448, 65 L Ed 2d 902, 100 S Ct 2758 . 

[No. 78-1007) 

Argued November 27, 1980. Decided July 2, 1980. 

SUMMARY 

Associations of construction contractors and subcontri:ictors, along with a 
.,.. firm engaged in heating, ventilation, and air conditioning work, brought an· 

action in the United States Dis~rict Court for the Southern District of New 
York against the Secretary of the United States Departm~nt of Commerce, 
as the administrator of federal programs for local public works projects, and 
against the State and City of New York, as actual" and potential grantees of· 
·federally funded local public work projects, alleging th~t the "minori~y 
business enterprise" provision (§ 103(1)(2)) of the Public Works Employment 
Act of 1977 (91 Stat 116)-a provision implemented iri regulations of the 
Secretary of Commerce: and· IDJi~elines of the Commerce Department's 
Economic Development Administration-on its face, violated, among other 
things, the equal protection· component of the Fifth Amendment's du~ 
process. clause and various federal statutes prohibiting discrimination, in
cluding Title VI of the Civil Rights Act of 1964 (42 USCS §§ 2000d et seq.) 
proscribing racial discrimination in any program receiving federal financial 
assistance, the focus of the plaintiffs' challenge to ·the minority business 
enterprise provision being the so called "ten percent set-aside requirement" 

·of the provision whereby, absent· an administrative waiver, at least ten 
percent of the federal funds granted for local public works projects must be 
used by state and local grantees to procure services or supplies from· 
businesses owned and controlled by "minority group members," defined in 

Briefs of Counsel, p 1324, infra. 

902 

.. ! 

- !.· 



LEd2d . 

\ 

nited States, et 

80. 

\\"orks Employ
r minority busi
of equal protec-

with a 
rork, brought an 
District of New 

:1t of Commerce, 
,.ks projects, and 
ntial grantees of 
t the ''rninority 
:-ks .Employment 
gulatioras of the 
e Dep11 ftment's · 
~d, amc;,~g other 
nendm~rit's due 
~crimin~t ion,. in
~§ 2000tl: et seq.) 
federaJ ·financial 
inority husiness 
:le r£-quhf:'ment" 
?r, at Jc.Ast ten 
:>rojl'Clb must be 
· su ppla~~ from · 
•ers." dt.fined in 

I 

j· 

FULLILOVE v KLUTZNICK 
448 US 448, 65 L Ed 2d 902, 100 S Ct 2758 

the Public Works Employment Act as United States citizens who are 
·"Negroes, Sp~nish-speaking, Orientals,. Indians, Eskimos, ·and Aleuts." Ulti
. mately, the District Court upheld the validity of the minority busi~ess 
enterprise proviSion, denying the declaratory and injunctive relief whichlhe 
plaintiffs had sought (443 F Supp 253). Thereafter, the United States Court 
of Appeal~; for the Second Circuit affirm~, expressly rejecting the conten
tion that the ten percent set-aside requirement violated equal protection, 
and also rejecting, as the District Court had done, the various statutory 
arguments which the plaintiffs had raised (584 F2d 600). 

On certiorari, the United States Supreme Court affirmed. Although un
able to agree on an opinion, six members of the court nonetheless agreed 
that the minority business enterprise provision of the Public Works Employ
ment Act, by virtue of its ten percent set-aside requirement, did not violate 
equal protection under the due process clause of the Fifth Amendment nor 
Title VI of the Civil Rights Act of 1964. 

BURGER, Ch. J., announced the judgment of the court, and in ·an opinion 
joined . by WHITE and PowELL, JJ ., expressed the views that (1) in terms of 
Congress' objective in the minority business enterprise provision of the 
Public Works Employment Act-to ensure that, to the extent federal funds 
were granted under the Act, grantees who elected to participate would not 
employ procurement practices that Congress had decided might result in 
perpetuation of the effects of prior discrimination which had unpaired or 
foreclosed access· by minority businesses to public contracting opportunities 
-such objective being within the spending power of Congress under the 
United States Constitution (Art I, § 8, cl 1), the provision's limited use of 
racial and ethnic criteria constituted a valid means of achieving the objec
tive so as not to violate the equal protection component of the due process 
clause of the Fifth Amendment, and (2) the minority business enterprise 
provision was· not inconsistent With the requirements of Title VI of the Civil 
Rights Act of 1964. 

PowELL, J ., concurring, expressed the views that the racial classification 
reflected in t}:te ten percent set-aside requirement of the minority business 
enterprise provision of the Public Works Employment Act was not violative 
of equal protection·, being justified as a remedy serving the compelling 
gover~mental interest in eradicating the continuing effects of past discrimi
nation ~dentified by Congress, and that since the requi.rement was constitu
tional, there w~ also no violation of Title .VI of the Civil Rights Act ,of 1964. 

MARSHAL~: J., joined by. BRENNAN and. BLACKMUN, JJ., concurred in the 
judgment, expressing the views that (1)" under the appropriate standard for 
determining the constitutionality of racial classifications which provide 
benefits to minorities so· as to remedy the present ·effects of past racial 
discrimination-which standard necessitates an· inquiry into whether a 
classification on racial grounds serves important governmental objectives 
and is substantially related to the achievement of those objectives-the ten 
percent set-aside requirement of the minority business enterprise provision 
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of the Public Wor~ Em-ployment Act was not violative of equal protection 
· · under the due process clause· of the Fifth Amendment, since the racial .. 

classifications employed iri the set-aside provision :was substantially related 
io the achievement of the important and congressionally articulated goal of 
remedying the present effects of past racial discrimination in the area of 
public contracting, and (2) the ten percent f3et-aside requiret:nent also did not 
violate Title VI of the _Civil Rights Act of' 1964 in that .the prohibition of 
Title VI against racial discrimination in ariy program or activity receiving 
federal financial assistance was .coextensive with the guarantee of equal 
protection under the United States Constitution. 

STEWART, J., joined by REHNQUIST, J., dissenting, expressed the view that 
the minority business enterprise provision of the Public Works Employment 
Act, on 'its face, denied equal protection ·of the law, barring one class of 
business owners from the opportunity to partake of a government benefit on 
the basis of the owners' racial and ethnic attributes. 

STEVENS, J., dissented, expressing the view that since Congress had not 
demonstrated that the unique statutory preference established in the ten 
percent set-aside requirement of the minority business enterprise provision 
of the Public Works Employment Act was justified by a relevant characteris
tic shared by members of the preferred class,. Congress had failed to 
discharge its duty, embodied in the Fifth Amendment, to govern impar
tially. 
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15 Am Jur 2d, Civil Rights §§·.93 et seq. 
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What constitutes reverse or majority discrimination· .on basis of sex or race 
violative of Federal Co;llstitution or statutes. 26 ALR Fed 13. 
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HEAD NOTES 

Classified to U.S. Sl,lpr~me Court Digest, Lawyers' Edition 

Ci~il Rights § 7.5 - Fifth Amendment 2a-2f. The "minority b~iness enter-
- equal . protection - Public prise" provision (§ 103(0(2)) of the Public 
.Works Employment Act .....- minor- Works Employment Act of 1977 (91 Stat 
ity business enterprise- ten per· 116), a provision implemented in regula
cent set-aside tions of the Secretary of the United 

1a-1e. The "minority business enter- States Department . of Commerce and. 
prise" provisi~n <§ 103(0(2)) ~f the Public guidelines of the Commerce Depart
Works Employment Act of 1977 (91 Stat ment's Economic Development Adminis-

. 116), a provision implemented in regula- tration, is not violative of Title VI of the 
tions of the Secretary of the United Civil Rights Act of 1964 (42 USCS 
States Department of Commerce and §§ 2000d et seq.), proscribing racial dis
guidelines of the Commerce Depart- crimination in any program receiving 
ment's Economic Development Adminis- federal financial assistance, by virtue of 
tration, is not unconstitutional on its the minority business enterprise provi
face as violative of the equal protection sion's requiring that, absent administra
component of the Fifth ·Amendment's tive waiver, at least ten percent of the 
due process clause by virtue of the provi- federal funds granted for local public 
sion's requirement that, absent adminis- works projects must be used by state and 
trative waiver, at least ten percent of local grantees to procure services or sup
the federal funds granted for local public plies from businesses owned and con
works projects must be used by state and trolled by "minority group members," 
local grantees to procure services or sup- defined in the Act as United States citi
plies from businesses owned and con- zens who are "Negroes, Spanish-speak
trolled by "minority group members", ing, Orientals, Indians, Eskimos, and 
defined in the Act as United States citi- Aleuts." [Per Burger, Ch. J., White, Pow
zens who are ·"Negroes, Spanish-speak- ell, Marshall, Brennan, and Blackmun, 
ing, Orientals, Indians, Eskimos, and 
Aleuts." [Per Burger, Ch. J., White, Pow- JJ.] 
ell, Marshall, Brennan, and Blackmun, 
JJ. Dissenting: Stewart, Rehnquist, and 
Stevens, JJ.] 

Civil Rights § 7.5 - race ·di!!lcrimina
tion - Title VI of 1964 Act -
Public Works Employment Act
minority business enterprise pro-
vision · 

Constitutional Law §§ 313, 513 -
equal . protection - Fifth and 
Fourteenth Amendments 

3a-3d. Equal protection analysis in the 
Fifth Amendment area is the same as 
that under the Fourteenth Amendment 
[Per Marshall, Brennan, Blackmun, 
S~wart, and Rehnquist, JJ.] 

SYLLABUS BY. REPORTER OF DECISIONS 
../ 

The "minority bu$iness enterprise" 
··(MBE> provision o( the Public W:orks 
: Employme~t Act of 1977 (1977 Act) re
quires that, absent . an administrative 
waiver, at least 10% of federal f1,1nds 
granted for local public works projects 
must be used by the state or local 

. grantee to procure services or supplies 
from businesses owned by minprity 
group members, defined as United States 
citizens "who are Negroes, Spanish-

. speaking, Orientals, Indians, Eskimos, 
·and Aleuts." Under implementing regu-

·lations and· guidelines,: grantees and 
their private prime contractors are re
quired, to the extent feasible, in fulfilling 
the 10% MBE requirement, to seek out 
all available, qualified, bona fid.e MBE's, 
to provide technical assistance as 
needed, to lower or waive bonding re
quirements where feasible, to solicit the 
aid of the Office of Minority Business 
Enterprise, the Small Business Adminis
tration, or other sources for assisting 
MBE's . in obtaining required working 
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· · capital, and to· give guidance through the 
intricacies of the bidding .. process. The 
administrative program, which recog
nizes that contracts will be awarded to 
bona fide MBE's even though they are 
not the lowest bidders if their bids · re
flect merely attempts to cover costs in-

. Bated by the present effects of prior 
disadvantage and discrimination, pro
vides for handling grantee applications 
for administrative waiver of the 10% 
MBE requirement on a case-by-case basis 
if infeasibility is demonstrated by a 
showing that, despite affirmative efforts, 
such level of participation cannot be 
achieved without departing from the 
program's objectives. The program also 
provides an administrative mechanism 
to ensure that only bona fide MBE's are 
encompassed by the program, and to 
prevent unjust participation by minority 
firms whose access to public contracting 
opportunities is not impaired by the ef
fects of prior discrimination. 

Petitioners, several associations of con
struction contractors and subcontractors 
and a firm engaged in heating, ventila
tion, and air conditioning work, filed suit 
for declaratory and injunctive relief in 
Federal District Court, alleging that 
they . had sustained economic .injury due 
·to enforcement of the MBE requirement 
and that the MBE provision on its face 
·violated, inter alia,. the Equal Protection 
Clause of the Fourteenth Amendment 

. and the equ~l ·protection component of 
-the Due Process· Clause of the Fifth 
Amendment .. The ·District Court upheld. 
the validi_ty 9f the MBE program,· and 
the Court of Appeals affirmed. 

Held: The judgment is affirmed. : 
584 F2d 600, affirmed. : . 
· Mr. Chief ·Justice Burger, joined by 
Mr. Justice White and Mr. Justice Pow
ell, concluded th~t the MBE provision of 
the 1977 Act, on its face, does not violate 
the Constitution. 

(1) Viewed against the legislative and 
administrative background of the 1977 

· Act, the legislative objectives of the MBE 
provision, and the administrative pro
gram thereunder, were to ensure--with
out mandating the allocation of federal 
funds according to inflexible percentages 

906 

solely· based on race or ethnic:ity-that, 
. to th~ extent federal funds were granted 
·under the 1977 Act, grantees who 
elected to participate would not employ 
procurement practices that Congress had 
decided might result in perpetuation of 
the effects of prior discrimination which 
had impaired or foreclosed access by 
minority businesses to public contracting 
opportunities. 

(2) In considering the constitutionality 
of the MBE provision, it first must be 
determined whether the objectives of the 
legislation are within Congress' power. 

(a) The 1977 Act, as primarily an exer
cise of Congress' spending power under 
Art I; § 8, cl 1, "to provide for the ... 
general Welfare,'' conditions receipt of 

· federal moneys upon the recipient's com
pliance with federal statutory and ad
ministrative directives. Since the reach 
.of the spending power is at least as 
broad as Congress' regulatory powers, if 
Congress, pursuant to its regulatory 
powers, could have achieved the objec-

. tives of the MBE program, then it may 

. do so under the spending power. 
(b) Insofar as the MBE program per

tains to the actions· of private prime 
contractors, "inCluding those not responsi
ble for any violation of antidiscrimina
tion Jaws, Congress could have achieved 
its objectives under the Commerce 
Clause.. The legislative hiStory shows 
that tbere was a rational basis for Con
gress to conclude that the_ subcontracting 
practices of prime contra.ctors could per
petuate the- prevailing impaired access 
by mhiority businesses to public con
·~racting opportunities, and that this in
equity has an effect on interstate com
merce.· 

(c) Insofar as the MBE program per
tains to the actions of state and local 
grantees, Congress could have achieved 
its objeetives by use of its power under 
§ 5 of the. Fourteenth Amendment "to 
enforce, by appropriate legislation" the 
equal protection g\larantee of that 
Amendment. Congress had abundant his
torical basis from which it could con
clude that traditional procurement prac
tices, when applied to minority busi-

.i. 
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nesses, could perpetuate.: ~he effects of the effects of disadvantage or discrimina
prior discrim~nat~~n, and. that t~e pro- tion. COngress has not sought to. give 

· spective elimmabon of such barners to select minority groups a preferr~ stand
minority-firm access to p~blic contract- ing in the construction industry, _but h~ .. 
ing opportunities was· appropriate to en- embarked on a remedial program to 
sure that those businesses were not de- place them _on a more equitable _.footing 
nied ·equal opportunity to participate in with respect to _public contracting oppor
federal grants to state and local govern- tunities, and there has been no showing· 
ments, which is one aspect of the equal that Congress inadvertently effected an. 
protection of the laws. Cf., e.g., Katzen- invidious discrimination by excluding 
bach v Morgan, 384 US 641, 16 L Ed 2d from coverage an identifiable minority 
828, 86 S Ct 1717; Oregon v Mitchell, group that has been the victim of a 
400 US 112, 27 LEd 2d 272,91 S Ct 260. degree of disadvantage and discrimina-

(d) Thus, the objectives of the MBE tion equal to or greater than that sur
provision are within the scope of Con- fered by the groups encompassed by the 
gress' spending power. Cf. Lau v Nichols, MBE program. 
414 US 563, 39 LEd 2d 1, 94 S Ct 786. (d) The contention that the MBE pr~ 

(3) Congress' use here of racial and gram, on its face, is overinclusive in that 
ethnic criteria as a condition attached to it bestows a _benefit on businesses identi
a federal grant is a valid means to ac- fied by racial or ethnic criteria which 
complish its constitutional objectives, cannot be justified on the basis of com
and the MBE provision on its face does petitive criteria or as a remedy for the 
not violate the equal protection compo- present effects of identified prior discrim
nent of the Due Process Clause of the ination, is also without merit. The MBE 
Fifth Amendment. provision, with due account for its ad-

(a) In the MBE program's remedial ministrative program, provides a reason
context, there is no requirement that able assurance that application of racial 
Congress act in a wholly "color-blind" or ethnic criteria will be narrowly lim
fashion. Cf., ' e.g., Swann v Charlotte- ited to accomplishing Congress' remedial 
Mecklenberg Board of Education, 402 US objectives and that misapplications of 
1, 28 LEd 2d 554, 91 S Ct 1267; McDan- the program will be promptly and ade
iel v Barresi, 402 US 39; 28 LEd 2d 582, quately remedied administratively.· In 
91 · S Ct 1287; North Carolina Board of particular, the administrative program 
Education v Swann, 40~ US 43, 28 L Ed provides waiver and exemption proce-
2d 586, 91 S Ct 1284. . dures to identify and eliminate from 

(b) The MBE program is not constitu- participation MBE's ~ho are not "bona 
tionally defective because it may disap- fide," or who attempt to exploit the re
paint the expectations ~ of .access to a ·medial aspects of the program by charg-_ 
portion of government c~nt~acting oppor- ing ··an. ~unreasonable price not att~ibut-

: tunities of nonminori~y' firms who may : able . to the present effects of pa5t dis
: themselves- be innocent of any prior dis- . crimination. Moreover, grantees may ob

. ~ criminatory actions. When effectuating a . tain. a waiver if they demonstrate·· that. 
· limited and properly tailored remedy· io their best efforts wilJ riot achieve or have 
: cure the effects of prior· discrimination, :·not' achieved the 10% target for. min9rity 
such "a sharing of the hurden" by inno- :firm participation within the limitations 

·cent parties is not impermissible. Franks of the program's :_remedial ·objectives. 
. v Bowman. Transportation Co.. 424 US ·The MBE provision may be viewed as a 
747, 777, 47 LEd 2d 444,'96 S Ct 1251. pilot project, appropriately limited in 

(c) Nor is the MBE program invalid as -extent and duration and subject to reas
being underinclusive in that it limits its sessment and re-evaluation by the Con
benefit to specified minority groups gress prior to any extension or re-enact
rather than extending its: remedial objec- ment. 
tives to all businesses whose access to (4) In the continuing effort to achieve 
government contracting :is impaired by 

907 

t 
.,..;. .. i 

II 



U.S. SUPREME COURT REPORTS 65 L.Ed 2d 

the goal of equality of economic opportu- ·· and are substantially related to achieve
nity, Congress . has latitude to trj' ·new .· ment of those objectives, University of 
techniques s_uch as ·the limited use of · California Regents v Bakke, 438 US 265, 
racial and ethnic criteria to accomplish -359, 57 L Ed . 2d 750, 98 . S Ct 2733 
remedial objectives~ especially in pro- . · (opinion of Brennan, White, Marshall, 
~ams where ':olunta'">: _cooperation is and Blackmun, JJ., concurring in judg
mduced by placmg conditions on f~eral ment in part and dissenting in part), and 
expenditures. When a pro~am ~arro~ly that, judged under this standard, the 
~dored by Congress ~ ~c~1eve ~~ ObJ~- 10% minority set-aside provision of the 
t1ves comes und~r JUdiCial reVIew • .1t _1977 Act is plainly constitutional, the 

. should be upheld .if t~e cou~ ~re sabs- racial classifications being substantially · 
fied. that the .l~gu;la~lve objectives and related to the achievement of the impor
P~Jected admmlStrabon of the program tant and congressionally articulated goal 
g~ve reasonable assurance that the pro- f ed . th t ffects f t 
gram will function within constitutional 0 ~e~ dis~g . et. presen e 0 pas 
limitations. rac1a . cnmma 1on. . 

Mr. Justice Marshall, joined by Mr. Burger, C. J., ann~unced the J~d~e?t 
Justice Brennan and Mr. Justice Black- of ~he Cou~ and dehvered an opm~o~, m 
mun, concurring in the judgment,· con- which Wh1te and Powell, . JJ., J~l~ed. 
eluded that the proper inquiry for deter- Powell, J ., filed a con~u!'"mg opm1~n. 
mining the constitutionality of racial ~arsh~, J., filed. an o~m1on concurnng 
classifications that provide benefits to m the JUdgmept, m which Brennan and 
minorities for the purpose of remedying Blackmun, JJ., joined. Stewart, J., filed a 
the present effects of past racial discrim- dissenting opinion, in which Rehnquist, 
ination is whether the classifications J., joined. Stevens, J., filed a dissenting 
serve important governmental objectives opinion. 

APPEARANCES OF COUNSEL 

Robert G~ Benisch ·argued· the cause for petitioners Fullilove et 
al. 

Robert J. Hickey argued the cause for petitioner General Build
ing Contractors of New York State, Inc. 

Drew S. Days lll, argued the cause for respondents. 
Briefs of Counsel, p 1324, infra~ 

SEPARATE OPINIONS·· 

[448 US 453] ! members of statutorily identified mi-
Mr. Chief Justice Burger an-: nority groups. 441· ·u.s 960,.60 LEd 

nounced the judgment ~f the Court; 2d 1064, 99 S Ct-2403 (1979). · 
and delivered. an opinion in · which = 

Mr. Justice White and .Mr. Justice· 
· Powell joined. I. 

[1a] We granted certiorari to con-; In May 1977, Congress-enacted ~he. 
sider a . facial constitutional chal- ; Public · Works Employment Act: of 

·"' ... lenge to a requirement m a.congres-: 1977, Pub L · 95-28, 91 Stat 116, 
sional spending program that, ab- . which amended the Local Public 
sent an administrative waiver, 10% · 
Of th fi d 1 f ds ted fi 1 1 Works Capital· Development and In-. e e era un gran or oca 
public works projects must be used _ vestment Act of 1976, Pub L 94-369, 
by the state or local grantee to pro- ~ 99 Stat 999, 42 USC § 6701 et seq. 
cure services or supplies from busi- ; [42 USCS § 6701 et seq.]. The 1977 
nesses owned and controlled by : amendments authoriz~d an addi-
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Employment Act of 1977, the Secre- Ei>A regulations contemplate that, 
tary of Commerce promulgiited regu- as anticipated by Congress, most I~ 
lations to set into motion "Round II" cal public works projects will .entail 
of. the. federal grant _program.111 -The the award ~f a predominant prime. 
regulations require that construction contract, with the prime contractor 
projects funded· under the legislation assuming the above grantee 'obllga
must be performed under contracts tions for fulfilling the 10% · MBE 
awarded: by competitive bidding, un- . req_~_irement.11 ;rhe -EDA guidelines 

' ·less the federal administrator has speclfy that wnen rlme co tracto . 
·inade.~a. determination that in the are se ec throug competibve .ld· 
circumstance8 relating to. a particu- dingt s.~as lor the prime contract 
Iar project some other method is in ttshan se considered liy tHe Grantee 
the public interest. Where competi- to be res~ns1ve only li at least 10 
tive bidding iS employed, the regulf!:.. percent oY£he contract iunds are to 
tions echo the statute's requirement be expended tor MHE9s."• The ad-· 
tfiat contractS are to se awarded on, mlnistrahve program en

1
visions that 

the basis of the "lowest responsive • competitive incentive will motivate 
bid submitted b bidaer meetin aspirant prime contractors to . per-

~es-.•a""Is•e-.•c•r-..Ite~r.,.ia...._o.,.iiiiir•e•s..-n•s~Ip;;.;l ~.~ . .-form their obligations under the 
ty, an ey_ a so res te t e E MBE provision so as to qualify as 
regu~rement.17 "responsive" bidders. And, since the 

contract is to be awarded to the 
EDA also has published guidelines lowest responsive bidder, the same 

devoted entirely to the adminiStra- incentive is expected to motivate 
tion of the NIBE provision. 1'he 

r prime contractors to seek out the 
idehnes outhne the oSh atlons o inost competitive of the available, 

t e ~antee to see out a ava1 a e, qualified,_ bona fide minority firms. 

· ;;a~~lin::r !~~!E~ :J;d, This too is consisteitt with the legis- . 
· lative intention.•• to lower Or Wa.lVe bOnding resuire-

ments where 
448 us 469] 

feasible, to solicit the 
~~t£SI~fJIIr'l aid of the Office of Minority Business 
~ Enterprise, . the SBA, or other 

sources for ·assisting MBE's in ob
taining required working capital, 
and :to give guidance through the 
intric~cies of the bidding process. 58 

56. ~1 Stat 117, 42 USC § 6706 U976 ed 
Supp II) [42 USCS § 6706]; 13 CFR Part 317 
(1978).· 

57. 9{ Stat ·us, 42 usc.§ 6705<eXU U976 ed 
Supp II) [42 USCS · § S705(e)(1)]; 13 CFR 
f 317.19 (1978). . 

58. Guidelines 2-7; App 157a-160a. ·The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, U 1. 

918 

The EDA guidelines also· outline 
the projected administration of ap
plications for waiver of the 10% 
MBE requirement, which inay be . 
sought by the grantee either before 
~r during the bidding proce~s.82 -The . 
Technical Bulletin i8sued by F;DA dis
c.u_sses in grea~r detail the pr~ess-

59. Guidelines 2; App 157a; see 123 Cong 
Rec 5327-5328 (1977) (remarks of Rep. Mitch-
ell and Rep. Roe>. · 

·: 60. Guidelines 8; App 161a. 

-61. See 123 Cong Rec 5327-5328 <1971) 
(remarks of Rep. Mitchell and Rep. Roe). 

62. Guidelines 13-16; App 165a-167a. The 
relevant portions of the guidelines are set out 
in the Appendix to this opinion, U 2. : 
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the MBE provision, Congress· ·acted 
within its .-competence ~to determine 
that the problem was national in 
scope. 

(1980). Our cases reviewing the par
allel . t>ower ·~of Congress to enforce 
the ·provisions. of the Fifteenth 
Amendment, U. S. Const, Arndt 15, 
§ 2, confirm that congressional au
thority extends beyond the prohibi- · .. Although the Act recites no . pre
tion of purposeful discrimination to ambulary "findings" ·on the subject~ 
encompass state action that has dis- we are satisfied that Congress had 
criminatory impact perpetuating the abundant historical basis from 
effects of past discrimination. South which ·it could conclude that tradi
Carolina v Katzenbach, 383 US 301, . tional procurement practices, when 
15 L Ed 2d 769, 86 S Ct 8031 (1966); applied to minority businesses, could 
cf. City of Rome, supra. perpetuate the effectS of prior dis-

crimination. Accordingly, Congress 
With respect to the MBE provi- reasonably determined that the pro-

_sion, · Congress had abundant evi- spective elimination of these barri
dence from which it could conclude ers to minority firm access to public 
that minority businesses have been contracting opportunities generated 
denied effective participation in pub- by the 1977 Act was appropriate to 
lie contracting opportunities by pro- ensure that those businesses were 
curement practices that perpetuated not denied equal opportunity to par-

(448 us 478] ticipate in federal grants to state 
the effects of prior discrimination. and local governments, which is one 
Congress, of course, may legislate aspect of the equal protection of the 
without compiling the kind of "rec- laws. Insofar as the MBE program 
ord" appropriate with respect. to ju- pertains to the actions of state and 
dicial or administrative proceedings. local grantees, Congress could have 
Congress had before it, among other achieved its objectives by use of its 
data, evidence of a long history of power ~nder § 5 :of the Fourteenth 
marked disparity in the percentage Amendment. We conclude that in 
of public contracts awarded to mi-"' · this respect the objectives of the 
nority business enterprises. This dis- . MBE provision are within the scope 
parity was·. considered to result not : of the Spending Power~- . 
from any lack of capable and quali- : 
tied minority businesses, but from : 
the existence and maintenance of 
barriers to competitive access which·. 

(448 us 479) 
. (4) 

had their roots in racial and ethnic There are relevant similarities be
discrimination, and which continue tween the MBE program.· and the 
today, even 'absent any intentional fede'ral spending program :reviewed 
discrimination or other unlawful · in Lau v Nichols, 414. US 563, 39 L 
conduct.· Although much of this his- ·: Ed 2d 1, 94 S Ct 786 .(1974).- In Lau, 
tory related to· the· experience of . a language barrier "effectively. fore
minority businesses in the area of · closed" non-English-speaking Chi
federal procurement, there was di- nese pupils from access to the educa
rec~ evidence before the Congress tional opportunities offered by the 
that this pattern of disadvantage San· Francisco public sch~l system. 
and discrimination existed with re- · ld., at 564-566, 39 LEd 2d 1, 94 S Ct 
spect to state and local construction 786. It had not been shown; that this 
contracting as well. In relation to had resulted from any discrimina-
924 
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ance of practices using racial or eth
nic criteria for the purpose or with 
the· ·effect of imposing an invidious 
discrimination 'must alert us to the 
del~terious 

(448 us 487] 
effects of even benign 

racial or ·ethnic classifications when 
they stray from narrow remedial 
justifications. Even in the context of 
a facial challenge such as is pre
sented in this case, the MBE provi
sion .cannot pass muster unless, with 
due account for its administrative 
program, it . provides a reasonable 
assurance that application of racial 
or ethnic criteria will be limited to 
accomplishing the remedial objec
tives of Congress and that misappli
cations of the program will be 
promptly and adequately remedied 
administratively. 

It is significant that the adminis
trative scheme provides for waiver 
and exemption. Two fundamental 
congressional assumptions underlie 
the MBE program: (1) that the pres
ent effec~ ot past discrimination 
have impaired the competitive posi
tion of businesses owned arid con
trolled by members of minority 
groups; and (2) that affirmative ef
forts to eliminate barriers to minor
ity-firm access, and to :evaluate bids 

73. The MBE provision, 42 USC § 6705(0<2) 
(1976 ed Supp II) (42 USCS § 6705(1)(2>], classi
fies as a minority busi11ess enterprise any 
"business at least :·SO per-·centum of which is 
owned by minority group'members or, in the 
case of a- publicly owned business, at least 51 
per centum of the stock of ~hich is owned by 
minority group member5.". Minority group 
members are defined 8s ·''citizens · of the 
United States who are Negroes, Spanish
speaking, Orientals, Indians, Eskimos and 
Aleuts." The administrative definitions are 
set out in the Appendix to this opinion, ft 3. 
These categories also are classified as minori
ties in the regulations implementing the non- . 
discrimination requirements of the Railroad 
Revitalization an~ Regulatory Reform Act of 
1976, 45 usc § 803 [45 uses § 803], see 49 

930 

wi~h adjustment for the present ef
fe~ts of past discrimination, would 
assure that at least 10% of the fed
eral funds granted under the Public 
Works. Employment .. Act of 1977 
would be accounted for by contracts· 
with available, qualified, ·bona fide 
minority business enterprises. Each 
of these assumptions may be rebut-
ted in the administrative process. · 

The administrative program con
tains measures to effectuate the con
gressional objective of assuring legit
imate participation by disadvan
taged MBE's. Administrative defini
tion has tightened some less definite 
aspects of the statutory identifica
tion of the minority groups encom
passed by the program. 73 There is 
administrative scrutiny to identify 
and 

[448 US488] 
eliminate from participation in 

the program MBE's who are not 
"bona fide" within the regulations. 
and guidelines; for example, spuri
ous minority-front entities can be 
exposed. A significant aspect of this 

· surveillance is the complaint proce
dure available for reporting "unjust 
participation by an enterprise or in
dividuals in the MBE program." Su
pra, at 4 72, 65 L Ed 2d, at 920. And 
even as to specific contract awards, 

CFR § 265.5W (1978), on which Congress re· 
lied as precedent for the MBE provisi~n- See 
123 Cong Rec 7156 (1977) (remarks of Sen. 
Brooke). The House Subcommittee Qn SBA 
Oversight and Minority Enterprise, whose ac
tivities played a significant part in the legisla
tive history of the MBE provision, also recog
nized that these categories were in'dud~ 
within the Federal Government's definition of 
"minority business enterprise." HR Rep No. 
94-468, pp 20-21 (1975). The specific inclusion 
of these groups in the MBE provision demon
strates that Congress concluded they were 
victims of discrimination. Petitioners did not 
press any challenge to Congress' classification 
categories in tht> Court of Appeals; there is no 
reason for this Court to pass upon the issue at 
this time. 
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waiver is avai~able to avoid dealing 
. with an MBE who is .attempting to 

exploit the remedial· aspects of the 
. program by charging ari unreason
able price, i.e., a price not · attribut
able to ·the present effectS of past 
discrimination. Supra, at 469-471, 
65 L Ed 2d, at 918-919. We .must 
assume that Congress intended close 
scrutiny of false claim~ and prompt 
action on them. 

Grantees are given the opportu
nity to demonstrate that their best 
efforts will not succeed or have not 
s'lcceeded in achieving the statutory 

. -10% target for minority firm partici
pation within the limitations of the 
program's remedial objectives. In 
these circumstances a waiver or par
tial waiver is available once compli
ance has been demonstrated. A 
waiver may be sought and granted 
at any time during the contracting 
process, or even prior to letting con
tracts if the facts warrant. 

[448 us 489) 
Nor is the program defective be

cause a waiver may be sought only 
by the grantee and not by prime 
contractors who may experience dif
ficulty in fulfilling contract obliga:
tions to assure minprity participa
tion. It may be administratively 

·cumbersome, but" the wisdom of con
centrating responsibility at . the 
gr~ntee level is not for us to evalu-. 

:ate; the purpose is to allow the EDA 
· ·to maintain close supervision of the 
·operation of the MBE provision. The 
. ·administrative. complaint · : mecha
nism allows fqr grievances of prime 
contractors who assert thai a 

. grantee has failed to seek a' waiver 
in an appropriate case. Finally, we 

note that where private parties; as 
opposed to governmental entitieS, 
transgress the limitations inherent 
in the ~BE program, t~e possibility 
of constitutional violation is more 
removed. See Steelworkers v Weber, 
443 US 193~ 200, 61 L Ed 2d 480, 99 
S Ct 2721 (1979). 

That the use of racial and ethnic 
criteria is premised on assumption-s 
rebuttable in the administrative pro
cess gives reasonable assurance that 
application of the MBE program will 
be limited to accomplishing the re
medial objectives contemplated by 
Congress and that misapplications of 
the racial and ethnic criteria can be 
remedied. In dealing with this facial 
challenge to the statute, doubts must 
be resolved in support of the con-· 
gressional judgment that this lim
ited program is a · necessary step to 
effectuate the constitutional man
date for equality of economic oppor
tunity. The MBE provision may be 
viewed as a pilot project, appropri
ately limited in extent and duration, 
and subject to reassessment and 
reevaluation by the Congress prior 
to any extension· or re-enactment.74 

Miscarriages of administration could 
have only a transitory economic im
pact on businesses not encompassed 
by the program, and would not be 
irremediable. 

[ 448 us 490] . 
IV 

Congress, after due con~ideration, 
perceived a pressing need to mQve 
forward with new approaches iri t-he 
continuing effort to achieve the goal . 
of equality of economic oppOrtunity~ 

74·. Cf. GAO, Report to the Congr~. Minor-· Administration, Local Public Works Program 
ity Firms on Local Public Works Projects- Interim Report on 10 Percent Minority Busi
Mixed Results, CED-79-9 (Jan. 16, 1979); U. S. ness Enterprise Requirement (Sept. 1978). 
Dept. of Commerce, Economic Development 
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and AAA, 
law, or some 

·ab icy, a decision 
. !own closes ari area of 
: ·· in :which conflicts 

y, if only 
148 .us "491} 

tern porarily, 
ed. Each such decision 
from our ·democ.ratic 
nother of its defenses 
~stic disorder and vio
ice ofjudicial suprem
ed for ninety years in 
policy, has been its 

-losing of the avenues 
nd democratic concili
social and economic 

:kson reiterated these 
y before his death in 
! the last of his God-

d that in these mat
rt must respect the 
1 its own powers be-

••c:..,, ... y ... o~·•nn is to me 
no more 
good to 

han other kind. 
-se· a Court that will D£6 
om the judicial pro- 1\ 
go beyond resolving 

· :roversies brought to 
onal form; and will 
y encroach upon the 

. f : its coordinate 

context to be sure, · . 
us~ing the latitude 
allowed to states -in 
;-otial and economic 
Jstice Brandeis had 

of Government 61-:62 

. I 

FULLILOVE v· KLUTZNICK 
448 US 448,65 LEd 2d 902, 100 S Ct 2758 

"To stay experimentation in rying out the 10% MBE participa-
things social and economic is a tion requirement rests with EDA 
grave responsibility. Denial of the Grantees ... ~ . The· Grantee and 

. right to experiment may be those of its contractors which will 
fraught ·with serious consequences make subContracts : or purchase 
to -the· Nation." New State Ice Co. substantial supplies from other 
v Liebmann, 285 US 262, 311, 76 L · firms (hereinafter referred to as 
Ed _747, 52 S Ct 371 'prime contractors') must seek out 
(1932Xdissenting opinion). all available bona fide MBE's and 

make every effort to use as many 
of them as passible on the project .. [1c, 2a] Any preference based on· 

racial ·o.r ethnic criteria must neces
~arily receive a most searching ex
amination .to make sure that it does 
not conflict with constitutional guar
antees. · This case is one which re
quires, and which has received, that 
kind 

[448 us 492] 

"An MBE is bona fide if the 
minority group ownership inter
ests are real and continuing and 
not created solely to meet" 10% 
MBE requirements. For example, 
the minority group owners or 
stockholders should possess con
trol over management, interest in 
capital and interest in earnings 
commensurate with the percent
age of ownership 

[448 us 493] 
on which the 

claim of minority ownership status 
is based .... 

of examination. This opinion 
does not adopt, either expressly or 
implicitly, the formulas of analysis 
articulated in such cases as Univer
sity of California Regents v Bakke, 
438 US 265, 57 LEd 2d 750, 98 S Ct 
2733 (1978). However, our analysis 
demonstrates that the MBE provi
sion would survive judicial review 
under either "test" articulated in "An MBE is available if the 
the several Bakke opinions. The project is located in the market 
MBE provision of the Public Works area of the MBE and the MBE can 
Employment Act of 1977 does not per!orm proje~t services ~r .supply 
violate the Constitution.n · proJect matenals at the time they 

. 1-.lllf!!!t a-r ... F ).::ti!'I!/ISE are needed. The relevant market 
Affirmed. Ulii;l" ' • v --r' :\ area depends on the kind of ser-
. ({tJ/iT/I.N:T (JFF/C~CI~vices or supplies. whic_h are 

APPENDIX TO OPINION OF. needed. . . ·. EDA wlll require that 
· BURGER, c. J. . fh antees an~ prim~ contractors 

· engage MBE's from as wid~ a mar- · 
~ 1. The EDA guidelines, at 2-7, pro- ket area as is economically feasi-

vide in relevant part: ble: · 

·"The _primary obligati.on for car-

. 77. [2b] Although the complaint alleged 
. that ·.the MBE program violated several fed
eral statutes, n 5, supra, the only statutory 
argument urged upon us is that the MBE 
provision is inconsistent with Title VI of the 
Civil Rights Act of 1964. We perceive no 
inconsistency between the requirements of 
Title VI and :those of the MBE provisi:m. To 
the extent :any statutory inconsistencies 
might be asserted, the MBE provision-the 

"Ari MBE is qualified if it can 

later, more specific enactment-must be 
deemed to control. "See, e.g., Morton v Man· 
cari, 417 US 535,"550-551, 41 LEd 2d 290, 94 
S Ct 2474 ()974); Preiser v ~odriguei, 4ll US 
475, 489-490, 36 L Ed 2d 439, 93 S Ct 1827 
()973); Bulova Watch Co. v United States. 365 
US 753, 758, 6 LEd 2d 72, 81 S Ct 864 CJ961J; 
United States v Borden Co. 308 US 188, 198-
202, 84 L Ed 181, 60S Ct 182 U939J. 
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(.ti»rmACf IFF/~ support which is available from 
t~e Small Business Ad3inistr~--

tJOn.... it:~ '~FiiM~.. :-
" ... [T]he e m~st moni-

tor the performance of its prime 
contractors to make sure that 
their. commitments to expend 
funds for MBE's are being ful
filled. . . . Grantees should admin- . 

-ees _an prime con rae ors re ex- · _ ister every project tightly .... " 

pected ~o help MBE's ~btain bond- ~ 2. The EDA uidelines at 13-15 
Ing, to Include MBE's In any over- ·d · gl t ' t ' 

11 b d t · b d. prov1 e 1n re evan par : a on or o wa1ve on 1ng 
where feasible. The Small Busi
ness Administration (SBA) is pre
pared to provide a 90% guarantee 
for the bond of any MBE partici
pating in an LPw~··[local public 
works] project. Lack of working 
capital will not ordinarily disqual
ify an MBE. SBA is prepared to 
provide working capital assistance 

~ to any MBE participating in an 
DF_ A.-P~;:::\ LPW projecttraatees and prime 

vr-ru.ei(J ·contractors a e expected to assist 
_ . MBE's in obtaining working capi-

))ePr. oF·)EFewSE tal through SBA or otherwise. 

:~1111Utcf IJ'FFI~..., ". . . [E]veri)Grantee. should 
. ma~e sure that it knovls the 

names, addresses and qualifica
. - tions of all r~levant MBE's which 

would include the project location 
· _ in their market areas .. ~ . Grant

ees sho1114 aiso hold prebid confer
= ences. ~o ~hich they_ invite inter
ested· contractors and represen~a
tives of . . . · MBE support org~

. nizations. · _ · 

"Arrangements have been rnade 
through the Office of Minority 

_ _ _ Business Enterprise . . . to pr~ 
· ; vide assistance 

bE PT. ll r: btPEIISE -- - · l44s u~ 494J 

· C611'11lACf OFF/cf:/1). . )'Grantees and 
prime contractors In -fulfilling the 

) 
10% MBE=requirement. ... 

IF E.FD#SE· . 
DFJ:I'E~ -¥~1 an!ees and prime contrac

tors should also be a\\·are of other 
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"Although a provision for 
waiver is included under this sec
tion of the Act, EDA _will · only 
approve a waiver under excep
tional circumstances. The Grantee 
must demonstrate that there are 
not sufficient, relevant, qualified 
minority business enterprises 
whose market areas include the 
project location to justify a waiver. 
The Grantee must detail in its 
waiver request the efforts the 
Grantee and potential contractors 
·have exerted to locate and. enlist 
MBE's. The request must indicate 
the specific MBE's which were- · 
contacted and the reason each 

. - MBE was not used .. '/)£PT. or: )E:F • 

. . ; · · "Cfl.A11RA('f· ()FRta) 
' "Only the_Srantee c~n req~est a 

_- _ waiver. . . .. · Such a waiver request 
; would ordinarily be . made · afte·r . · 

· · the initial bidding_ or negotiation _: 
:· procedures proved unsuccessful. 

.. bePT. 6 F )e F£l!=.f, 
{_ ~tJI'ITilltCT OFFI~ 
"[A?'01 au tee situated in an area 

where the minority population is 
very small may apply for a waiver 
before requesting bids on its proj- · 

t . t , ec or proJec s. . . . 

n· 3. The EDA Technical Bulletin, at 
· 1, provides the follova:ing defini

tions: 



A1lb 
HISToR.f 

OF 
. fOINMtiTf 
S E.TR.S JlJE. 
PRo6AAM5· 

U.S. SUPREME COURT REPORTS 65LEd2d 

were to be distributed quickly, 10 any 
remedial provision designed to pre
vent those funds from perpetuating 
past discrimination .also. had to be. 
effective promptly. Moreover, Con
gress understood that any effective 
remedial program· had . to provide 
minority contractors t.he exj}erience 
necessary for continued success 
without federal assistance.11 And 
Congress knew that the ~. 

[448 us 512] 
ability of 

minority group members to gain ex-

10. The PWEA provides that federal mon
eys be committed to state and local grantees 
by September 30, 1977. 42 USC § 6707(h)(1) 
(1976 ed Supp II) [42 USCS § 6707(h)(1)]. Ac
tion on applications for funds was to be taken 
within 60 days after receipt of the applica
tion, § 6706, and on-site work was to begin 
within 90 days of project approval,§ 6705(d). 

11. In 1972, a congressional oversight Com
mittee addressed the "complex problem-how 
to achieve economic prosperity despi~ a long 
history of racial bias." See HR Rep 'No. 92-
1615, p 3 (Select Committee on ·Small Busi
ness) .. The Committee explained how. the ef
fects ·of discrimination translate into economic 
barriers: 
"In attempting to increase their participation 
as entrepreneurs ip our economy, the minor-· 
ity businessman ~sually encounters ·several 
major problems. These problems, which are 
economic. in nature, are the result .of past 
social standards which linger as characteris-
tics of minorities as .a group. . 

"The minority entrepreneur is faced ini
tially with the lack of eapital, the· most seri
ous problem of all beginning minorities or 
other entrepreneuts. Because minorities as a· 
group ·are not tra~itionally holders of large · 

· · amounts of capital; the entrepreneur QJust go 
outside his commu·nity in order io' obtain the 
needed capital. Lending firms require substan
tial security and a track record in order to 
lend funds, security which the minority busi
nessmen usually cannot provide. Because he 
cannot produce either, he is often turned· 
down. 
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perience had been. frust~ated · by 
the difficulty of entering the con
struction trades~ 12 The set-aside prO
gram adopted as part of this emer
gency 

[448 us 513] 

legislation serves each of 
these concerns because it takes effect 
as soon as funds are expended under 
PWEA and because it provides _mi
nority contractors with experience 
that could enable them to compete 
without governmental assistance. 

but also the internal functions of manage
ment" ta., at s=t. 

12. When Senator Brooke introduced the 
PWEA set-aside in the Senate, he stated that 
aid to minority businesses also wo~ld help to 
alleviate problems of minority unemployment. 
123 Cong Rec 7156 (1977). Congress had con
sidered the need to remedy employment dis-

. crimination in the construction industry 
when it refused to override the "Philadelphia 
Plan." The "Philadelphia Plan," promulgated 
by the Department of Labor in 1969, required 
all federal contractors to use hiring goals in 

. order to redress past discrimination. See Con
tractors Association of Eastern Pennsylvania 
v Secretary of Labor, 442 F2d 159, 163 (CA3), 

: cert denied, 404 US 854, 30 L Ed 2d 95, 92 S 
. Ct 98 (1971). Later that year, the House of 
:Representatives refused to adopt. an amend
~ ment to an appropriations bill that would 
:have had the effect of overruling the Labor 
:Department's order• 115 Cong Rec 40921 
'(1969). The. Senate, .which had approved such 
·an amendment, . then voted to recede from iis 
·position. ld.; at 40749. · 
; During the senate debate, several legisla
·tors argued that implementation of ~he ·Phila
·:delphia Plan was necessary to ensure equal. 
:opportunity. See id., at. 40740 (remarks on 
·Sen. Scott); id., at 40741 (remarks of·Sen. 
Griffith); id., at 40744 (remarks of Sen. Bayh). 
Senator Percy argued that the Plan was 
:needed to redress discrimination against 
:blacks in the construction industry. ld., at 
~40742-40743. The day following the Senate 
·vote to recede from its earlier position, Sena
tor ·Kennedy noted "exc~ptionally blatant" 
racial discrimination in the construction 
trades. He commended the Senate's decision 
that "the Philadelphia Plan should be a use
ful and necessary tool for insuring equitable 
employment of minorities." ld., at 41072. 



'p~ge 603 TITLE 15-COMMERCE AND TRADE § 637 

<4><A> Each solicitation of an offer for a con
tract to be let by a Federal agency which is to 
be awarded pursuant to the negotiated meth~ 
nf ~rocurem5nt and wh1clf may excee 
$1 oo ,duo, m.l\e case of a contract for the con
struction of any public facility, or $500,000, in 
the ctl5e of all other contracts, shall contain a 
clause notifying pQtential offering companies of 
the provisions of this subsection relating to 
contracts awarded pursuant to the negotiated 
method of procurement. 

<B> Before the award of any contract to be 
let, or any amendment or modificatio!l to any 
contract let, by any Federal agency which-

<i> is to be awarded, or was let, pursuant to 
the negotiated method of procurement, 

(ii> is required to include the clause stated 
in paragraph <3>. 

<iii> may exceed $1,000,000 in the case of a 
contract for the construction of any public fa
cility, or $500,000 in the case of all other con
tracts, and 

<iv> which . offers subcontracting possibili-
ties, 

the apparent successful offeror shall negotiate 
with the procurement authority a subcontract
ing plan which incorporates the information 
prescribed in paragraph <6>. The subcontracting 
plan shall be included in and made a material 
part of the contract. 

"~ P'f• <C> If, within the time limit prescribed in reg-
,.,.-- ulations of the Federal agency concerned, the 
(),: »parent successful offeror fails to negotiate 
.:__~.ae subcontracting plan required by this parape, fer'- graph, such offeror shall become ineligible to 

awarded the contract. Prior compliance of 
offeror with other such subcontracting 

~lp shall be considered by the Federal agency 
'ftl.;iftetermining the responsibility of that of

for the award of the contract. 
contract shall be awarded to 

-lli~-~~9=i~mrmmmmmirt~a~n~y~~~ provision of 
NfJT law, every Federal agency, in order to encour

h "'' ~N..~ge subcontracting opportunities for small· bust
lie; f! fl~~~.ess · concerns ~ and small business concerns : 
~01... owned and controllt~d by the socially and eco-
~ 1 D nomically disadvantaged individuals as defined 
""~~·A• JfVin paragraph_ c:i> of this subsection, is hereby · 
'"' Pl'll1'~ ... 1 authorized to provide such incentives as .such 
5eTMfo,-Federal agency ma-y ~eem appropriate in Qrder: 
flf- "-'to encourage such subcontracting opportunities 
Vf CA.L. as may be commensurate with the efficien~ and 

AS 
economical performance of the contract: Pro-· 
vided, That, this subparagraph shall apply only 

1 fJl ~ t '-r to ~on tracts let purst1ant to the negotiated 
~ "' \..i method of procurement. . . 
NOT <5><A> Each solicitation of a bid for any con-

JIC ttut to be let, or any amendment or modifica
t:.ef:l/ltJ-.~ffiOrt to any contract let, by any Federal agency 

Which- · 
<i> is to be awarded pursuant to the formal 

adverti~ing method of procurement, 

(ii) is required to contain the clause stated 
in paragraph <3> of this subsection, 

· <iii> may exceed $1,000,000 in the case of a 
contract for the construction of any public fa
cility, or $500,000, in the case of all other con
tracts, and 

<iv> offers subcontracting .. l?ossibilities, 
shall contain a clause requiring any bidder who 
is selected to be awarded a contract to submit 
to the Federal agency concerned a subcontract
ing plan which· incorporates the information 
prescribed in paragraph <6> .. 

<B> If, within the time limit prescribed in reg~ 
ulations of the Federal agency concerned, the 
bidder selected to be awarded the contract fails· 
to submit the subcontracting plan required by 
this paragraph, such bidder shall become ineli
gible to be awarded the contract. Prior compli
ance of the bidder with other such subcontract
ing plans shall be considered by the Federal 
agency in determining the responsibility of 
such bidder for the award of the contract. The 
subcontracting plan of the bidder awarded the 
contract shall be included in and made a mate-
rial part of the contract. .C: ,_ 

<6> Each subcontracting plan required under 
paragraph <4> or <5> shall include-

<A> percentage goals for the utilization as 
subcontractors of small business concerns and 
small business concerns owned and controlled 
by socially and economically disadvantaged 
individuals; 

<B> the name of an individual within the 
employ of the offeror or bidder who will ad
minister the subcontracting program of the 
offeror or bidder and a description of the 
duties of such individual; 

< C> a description of the efforts the offeror 
or bidder will take to assure that small busi
ness concerns and small business concerns 
owned and controlled by the socially and eco
nomically disadvantaged individuals will have 
an equitable opportunlty to compete for sub
contracts; 

<D> assurances that. the offeror or bidder 
will include the clause required by paragraph 
< 2> of this subsection in all subcontracts 
which offer· further subcontracting opportu
nities, and that the offeror or bidder will re
quire all subcontractors <except small· busi
ness concerns> who receive subcontracts in 
excess of $1,000,000 in the case of a contract 
for the· construction of any public facility, or 
in excess of $500,000 .in the case of all other 
contracts, to adopt a plan similar to the plan 
required under paragr.aph' <4> or <5>; 

<E> assurances that the offeror ·or bidder 
will submit such periodic reports and cooper
ate in any studies or surveys as may be re
quired by the Federal agency or the Adminis
tration in order to determine the extent of 
compliance by the offeror or bidder with the 
subcontracting plan: and 

<F> a recitation of the types of records the 
successful offeror or_ bidder will maintain to 
demonstrate procedures which have been 
adopted to comply ·w(th the requirements and 
goals set forth in this pl~n .. including .the es
tablishment of source lists of small business 
concerns and small business concerns owned 
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car a · p. o~ box 5011 kingsville, texas 78364- 5011 512 - 595 - 5795 

June 24, 1987 

Defense Acquisition Regulatory Council 
c/o OASD <P&L> <M&RS> 
Room 3C 841 
The Pentagon 
Washington, D.C. 20310-3062 

ATTENTION: Charles W. Lloyd 
Executive Secretary 
USDASD <P> OARS 

Dear Mr. Lloyd: 

I am writing to express my opinion 
regulations that the Department of Defense 
implement the 57. minority contracting goal. 
issues I would like to bring to your attention. 
as follows: 

about the interim 
has issued to 

There a number of · 
Those issues are 

> The interim regulations contain no express provisions 
frir subcontrac~ing requirements. 
> The interim regulations are unclear as to what basis 
will be used to provide·advance payments tp small 
disadvantaged businesses in pu~suit of the 57. goal • 
. > The interim regulations state that partial set~asides 
hav_e · been specifically. prohibited d~spi te their 
potential ability to faci~itate SDB participatiqn. 
> The interim regulations should maintain the "$ole 
source" procurement method ·of ·th~ B<a> prpg~am. The 
B<a> negotiated procuremeht system should be 
complemented, not replac~d, by a competitive minority 
set-aside -program, such as . the program being 
implemented by DOD or as proposed in the Cont:e bi 11. 
This complementary competitive·· minority sgt-aside 
program will facilitate the achievement. of .the DOD 57. 
contracting goal. 
> The final regulation~ should institute ~pecific 
procedures to ensure that the DOD SOB 57. set-aside 
program does not interfere with or diminish the use of 
the 8(a) program in meeting the DOD 57. goal. 

administration & management • research & development • training & evaluation 
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) The final regulations should clarify: that 8(a) 
contracts will ·be counted to~ards the DOD 5X minority 
contracting goal. Specifically, SBA search letter-s and 
self-marketing by B<a> f:irms-must be honored by·DCtD and 

. should-not be brushed ~y DOD contracting officers in 
favor of the SDB competitive set·-aside. · 
> : The final regulations should provide that .SADBU 
officer~, rather than contracting_ officers, be 
responsible for the determination as to ·whether a 
pa~ticular procurement will be ah B<a> set-aside'or an 
SDB set-aside.: 
> _The final regulations should. cause DOD contracting 
officers· performance ratings to be tied to achievement 
of the 57. minority business goal and the effective 
utilization·of the B<a> 'set-aside and the SDB set-aside 
programs. 
> The final regulations should establish objective 
procedures for determining fair market price, such as 
the proposal in the Mavroules Bill. Create a Fair 
Market Price Determination Panel composed of SBA and 
DOD pricing specialists to resolve disputes over fair 
market price. 
> The final regulations should exempt minority firms 
participating in DOD procurements (either through the 
BCa> program or the SDB program> from DOD·s onerous 
profit policy rules which unfairly affect fair market 
pricing. 
> .The final regulations should exclude al~ non-profit 
organiz~tions from participation in the SDB program. 
> · The final regulations should increase all the size 
standards of. Sit Codes .~or SDBs or allow only SDB 
set-asides and 8(a) set-asides to be counted ~n the 
size standards. 

s· nceramen=e(~~~~-
Dr. Candel rio ~._Huerta, Jr. 
President 

xc: Dr. Juan 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 

F. T~ Huerta, Executive Vice-president 
Solomon P. Ortiz·, U.S. Congressman 
Dale Bumpers, U.S. Senator 
Sam Nunn, U.S. Senator 
Jo~n Stennis, U.S. Senator 
Silvio-Conte, U.S. Congressman 
Jqhn Conyers, U.S. Congressman 
Henry B. Gonzalez, U.S. Congress~an 
Manuel Lujan, U.S. Congressman 
Nicholas Mavroules, U.S. Congressman 
Joe McDade, u.s: Congressman 
Ed Roybal, u.s. Congressman 
Esteban Torres, U.S. Congressman 
Jim Wright, U.S. Congressman 

CARA, Inc. 



June 26, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD.(P&L} (M&RS) . 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Dr. William C. Young 
5937 19th Street Northwest 

Washington. DC 20011 

I am writing to express my concern about the interim regulations that the Department 
of Defense has developed to implement the 5% minority contracting goal. Although the 
regulations are a step in the right direction, it appears that a number of important 
issues have been overlooked. 

First,_ th.e ·regulations contain no express provisions for subcontracting. Second, the 
regulations do_ not provide for the participation of. either historically .Black colleges 
and universities or .minority i"nstitutions. Third, ~it is unclear on what basis advance 
payments will :be available to minority businesses ;:n pursuit of th.e 5% goal. Finally, 

. partial·set-asides have been specifically prohibited despite their potent~al- ability 
_to facilitate minority ~usiness participation. 

I urge the Department of Defense to address these issues quickly and thoroughly in 
final regu~ations. · 

Sincerely., 



OFFICE OF THE UNDER SECRETA.RYOF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 20301-306'1 

OFFICE OF SMALL AND 

DISAD-VANTAGED BUSINESS 

UTILIZ.ATION 

Honorable Paul s. Sarbanes 
United States Senate 
Washington, DC ~0510 

Dear Senator: 

• 2 JUl 1987 

This is a reply to your letter of June 15, 1987, to the 
Secretary of Defense on· behalf of Mr. Lloyd A. Marlowe, 
President of the Marlowe Heating and Air Conditioning Company. 

By letter of May 23, 1987, Mr. Marlowe provided you with 
comments on the interim-rule revising the Defense Acquisition 
Regulation Supplement to· implement section 1207 of Public Law 
99-661. Enclosed is the full ruling of the Council for 
Mr. Marlowe's use. He may wish to amplify his remarks to the 
Council after further review of its ruling. 

Mr. Marlowe's comments have been provided to the Defense 
Acquisition Regulation Council as instructed in the Federal 
Register. We can assure you that they will be considered 
along with other public comments, prior to publishing final, 
regulations. 

Thank you for your interest in this matter. 

Sincerely,· 

·~~~-.. ~ 
HORACE. ·. CROUCH · 
Deputy 1rector 

Enclosure 

vc: .DAR Council 
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') ~PAUL s: SARBANES 

,c ··~D.· 
lSBl JUM 22 FM 4: 56 

Of.FlC[ Of . 

ttdM~mwo~m~u 
WASHINGTON, DC 205 10 

Honorable Caspar w. Weinberger 
Secretary 
Department of Defense 
The Pentagon 
washington, D.C. 20301-1155 

Dear Secretary We.inberger: 

June 15, 1987 

I am forwarding correspondence I have received from 
Lloyd A. Marlowe, President of Marlowe Heating & Air 
Conditioning, who is very concerned about minority small 
business set-aside contract procedures at the Department of 
Defense. Your careful review of the concerns my constituent has 
raised would be greatly appreciated. 

With best regard~, 

_·.PSS/gmg 
-Enclosure 

Sincerely, 

rfJJ 
Paul s. Sarbar:tes 
United States Senator 

~~ 1 1 Q. .7 .-.... .r-/ 
• ' :\ f - _._ ·""- '-' . 



OFFICE OF THE UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 20301-3061 

OFFICE OF SMALL AND 

DISADVANTAGED BUSINESS 

UTILIZATION 

Honorable Edward M .. Kennedy 
United States Senate 
Washington, nc·. ··-zos 10 

Dear Senator: 

1 8 JUL 1987 

TI1is is a reply to your letter of June 23, 1987, to 
the Director, Senate Affairs (Col. George Jacunski) on behalf 
of Gregg Ward, Executive Director of the National Construction 
Industry Council. 

By letter of June 17, 1987, Mr. Ward provided you with 
comments on the interim-rule revising the Defense Acquisition 
Regulation Supplement to implement section 12b7 of Public Law 
99-661, copy enclosed. 

Mr. Ward's comments have been provided to the Defense 
Acquisition Regulation Council as instructed in the Federal 
Register. We can assure you that they will be considered 
along with other public comments, ptior to publishing final 
regulations. 

Thank you for your· interest in this matter .. 

Enclosure 

~: DAR Council 

Sincerely, 

~(}.~ 
HORACE-~CROUCH 
Deputy Direc·.tor 



BUI~DERS' ASSOCIATION OF CHICAGO, INC.~ 

June 9~, 1987 · 

Mr. Charles w. Lloyd 
Executive secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear sir: 

This association represents commercial and industrial building 
contractors in the Chicago area, some of whom bid on defense ··projects. 
We are concerned that the "rule of two" set-aside for small disadvantaged 
businesses works an undue hardship on those businesses not lucky enough 
to be classified as "disadvantaged". Experience shows that in a market 
where government contract users are encouraged to set aside contracts for 
the disadvantaged, opportu~ities for non-disadvantaged businesses tend tp 
dry up and all but disappear. 

Most· construc:tion companies are~ small, . family-owned· businesses. 
Construction 1s an industry typically made up of businesses-which started 
modestly and became successful through. the ··efforts of their owners and 
without the protection of government ·set-asides. set-asides are not 
·appropriate in intensely competitive industries such as-construction. 
They do more harm than good. 

Yours very truly, 

• Donald w. Dvorak 
Executive Vice President 

DWD/lr 

1647 Merchandise Mart • Chicago, Illinois 60654 • (312) 644-6670 
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·~ CENTRAL NEW YORK MINORITY CONTRACTORS 
& VENDQRS .ASSOCIATION, INC. '6.7 -:53 

P.O. BOX 67 SYRACUSE, NEW YORK 13205 
(31~) 472-0499 . 

June 10, 1981 

Defense Acquisition Regulatory Council 
DAR·council 
Room 3C841 
The Pentagon 
Washington~ D.C. 20301-3062 

Attention: Charles W. Lloyd 
Executive Secretary 

Dear Mr. Lloyd: 

I wish to commend the Department of Defense for its implementation of section 
207 of Public Law 99-666 set aside for small disadvantaged business concerns. 
Although, our organization supports a substantial part, we question section 
219.501. b where it states a decision for small disadv~ntaged business set asi.de 

.is by one officer. It is our belief that by giving the sole decision to one 
officer it can be detrimental to the effect and intent of congress as well as 
the Department of Defense. It is our belief that this requirement should be 
shared with the officer in charge of the facility, the small disadvantaged 
specialist, contracting officer and Ombudsmah, r~presenting the small 
disadvant~ged community. We also take issue~with section 252.219/7006 notice 
of total small and disadvant~ged business set asides section c agreement where 
it states a manufacturer or regular dealer submitting an offer in its own name 
agrees to furnish, in performing the contract, only end items manufactured or 
produced by small disadvantaged business concerns in the United States,. its 
territories and possessions, ;the Commonwea:lth of .Puerto Rico, the· U.S. Trust 
Territory ~f the Pacific Isl~nd, or the District of Col~mbi~. Although, the 
intent is honorab 1 e because of the. sma ll_.number of manufacturing concerns-in 

·the continental United States· it would defeat the purpose of section Public 
Law 99-666. This parag~aph seems to discriminate and sets up barriers for 
participat1on by small 'disadvantaged firms in classifications su.ch as, small 
distributors; wholesalers and firms that do not produce their products. ·I 
assume that this provision would nulify the intent of congress and the 
Department. of Defense in its efforts to increase the·participation of small 
~and disadv~ntaged firms. 



. '~ ¥ 

f 

·C::. 

.I 

-2-

Therefore, in behalf of over fifty members in .the association that I represent 
we strongly object· to the above 1 anguage in regar~s to· the m·anufacturing clause 
and would also.appreciate your revie.wing the contracting officer designation.and 
taking into ~onsideration: our·recom~endations i~ addressing thes~_issu~s:It is 
our belief that you wj]l .eliminate any·perceived discriminatory policies· as well 
as strengthen the language of;Public Law 99-666 set asides for small disadvantaged 
business concerns. 

Sincer~ly; 

cc: Senator D'Amato 
Senator Moynihan 
Congressman Wortley 



EVANBOW CONSTRUCTION CO., INC. 
BUILDERS AND ENGINEERS 

87 SANF.ORD :ST. 

EAST ORA~GE, NEW. JERSEY 07018 

<201> 674·1~50 

June 8, . 19 81 . 

Ve6en6e·Aequlhitlort Regulato~,Councit 
e/ o ·, OASD (P&L) M&RS) 
Room 3C841· 
The· Pmttigon 
WtU>hingt.on, V. C. 2030 1-306·2 

Attention: ~. Cha4te& W. Lloyd 
Ex.ec.uilve SeCJLe:ta.lty OVASD (P) VARS 

Re6~enee: P.L. 99-667 

Vea.Jt MJt. Lloyd: 

I geneJLai.ly and p~ .6uppoJLt the Jtegui.a;Uon6 that the Vepall.-tment. o6 Ve6eVL6e 
hM developed to Jteaeh W 5% mhto!U:ty eontJta.cti.ng goal.. In geneJLai., I think. they 
JtepJte&ent. a .6t.ep 6oJt.WaJtd and at. letU>t. a good .6.taJtting pohtt. 6oJt go-ing ahead wah 
hnplement.a..t.ion. I rupecia.Uy .6uppoJLt the htt.ent. to devei..op a pJtopo.6ed Jtule that. 
would e&-ta.bUAh a 10% pJte6eJLenee di..66eJLmti..o.i.. 6oJt .6maii. wadvart-ta.ge bU.6hte&.6e& 
ht ail. eortbtac.U wheJLe pJU.ee 1...6 a pJtiJnaJty dew-ion 6aet.oJt. I beLieve t.hiA 
cU66 mti..o.i.. b"e.:__U.6ed 6oJt the 6fut. t.h!tee eortbta.c.U to a 6-iltm then be Jtedueed to 
5% tU> long tU> the 6-iltm' .6 gJto-6.6 .6ai.e& do not. exceed $5, 000, 000 peJL yeaJt. 

HoweveJL,· t.h~e Me .6eveJLai. -impoJtt.ant. quuUon6 that have been ove!tlook.ed -in the 
pubw hed .tnt~. Jtegui.a;Uon6. 

Ffut., t.h~e aJte no p!tov-iA.ion6 6oJt .6ubeortbta.cti.ng. Since the laJtge&t. dolf..o.Jt.6 Me 
to pJtiJne (majo!U:ty) eontltaet.oM t.h~e .6houf4 be a 6oJtee6ul Jtequi.lted VBE .6ubeont.Jtac..ti.ng 
plan JteqtUJted wUh LU:.:tie eh.a.nee 6o!t "gooc!- 6~a.U:.h .e66oJLt" e&c.a.pe tU> 1...6 now the noJtm 
und~ P.L. 95-501. · Ve6en6e eo~et.oM .6t.itt Me le&.6 than~ o6.1% in·VBE .6ubeon
t.Jtac..Ung. ThiA -iA .6hame:6ut. Cheek. ·GeneJULf.. Vy~CA. It 1...6 -impoJtt.ant. to get plt-ivat.e 
ertt.~pft-iAe U.6ed to do-ing_ bU.6htU.6 wUh U.6 .6a that we c.a.n get o66 the .6pec...i.a.l. p!togJta.m 
need. "PJU.valize tU> oUJt P!te&-icfent. .6ay.6. 

. . . 

Second, t.h~e -iA .no menlion o6: paJtlidpa.ilon o6 H-iAt.oJU.c.ail.Y Black. CoUege& ·and 
Urt-ivwiliu, and ot.heJL .mhtoll.Uy .in6:ti.tulion6. The NaUona.t A.6.6oc.,i.a;t),on o6 
Uinoll.Uy ConVta.CtoM c.a.n help eon6-ideJLa.bly to .impJtove .6ubeortbtaet.ing tU> an example. 

Th1Jtd, U iA no.:t d(?..a.Jt on what. btU>iA advance paymerr.;U wil.i.. be avtU.la.ble to .6maU 
cii6advant.aged cortbtaet.oM to puMuU o6 the 5% goal.. · 
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And 6-i.na1..trJ, paJI.ti.al. .6et-ru.idu have. been .6pe.c.i6lcai.i.y piLohib.i:te.d duplie. t:.he.iA 
pot:.e.nti:.a.l c.ontJr.-ibtLUon .to .6mai.l. fuadvan.tage. p~c.ipa.:U.on a.t; VoV and a pla.Yr. 
developed t:.o peJUn.U. and inCJLerue .6et;_ru.idu U:ntil a 6.i.Jun i-6 viable. in oUJt ge.ne.Jia.,U.y 
e.~ci.J..U,io naJUj .6 o c.ie..ty ~ · : · 

1 Wtge. t:.he Ve.6e.n.6e. V~pcvr.:tme.n.t t:.o addtt.U.6 .the above. £.6.6ue.& qi.UC.ki.y, and t:.o move 
6oJUAJaiLd aggiLU.6ively· in pWL6uing t:.he. 5% go~ .6et by !AW· 

S-inc.eJte14, 

oi/!J/ '7/2~~-
Ha.m-i.Uon · V. BoW.6eJL, Sir.., P. E. 
PILUide.n.t - Evanbow Con.6btuc.:tion Co., Inc.. 

HVB:vp 
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June 2, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The.Pentagon 
Washington, D. C. 20301-3062 

_:z~ (2&2) o2o-oo&P 
~~d'~~ . 

. .;7~ ./d'~~ ##PP?Jc1 . 

. ~~ ./ (2&~) o2o-o?d'f 
.r~ 2 (2&2/ o2o-o?.d'P 

p)r/J<ed. ~ed .A/~ 

( 202) 626-6632 

Re: DAR Case 87-33; Notice of Intent· to Develop a 
Proposed Rule 

Dear Mr. Lloyd: 

These comments are submitted on behalf .of Wardoco, Inc. 
and Tri-Continental Industries, Inc., two minorlty-owned fuel oil 
resellers currently certified to participate in SBA's Section 
8(a) Program. These firms wish to comment on one proposal con
tained in the "Notice of Intent to develop a proposed rule to 
help achieve a goal of awarding 5 percent of contract dollars to 
small disadvantaged businesses." 52 Fed. Reg. 16289-90 (May 4, 
1987) ("NOI"). Specifically, the NOI's second proposal estab
lishes a .10 percent differential for Small Disadvantaged Business 
("SDB") concerns in certain sealed bid competitive procurements. 
Since this proposal could yield significant benefits for ~inority 
fuel oil vendors, both Wardoco and Tri-Continental advocate its 
adoption. 

Presently there are few, if any, awards by the Defense· 
Fuel Supply Center (DFSC) to minority fuel oil vendors on·either 
an B(a) .or non-8·(a) basis. This situation results.·from applica
tion of the so-called "non-manufacturer rule," 13 C.F.R. § 121.5, 
which requires that recipients. of. "reserved" contracts that are 
not manufacturers supply the product of small manufactur~rs. 
Unfortunately, there are few, if any, small refiners (defined as 
less than 50,000 b/d capacity) geographically accessible to loca
tions where minority fuel oil resellers could sell. home heating 
oil or 9asoline to DFSC Posts, Camps and Stations facilities • 

. . 
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While there are some small refiners ;who can supply certain bulk' 
fuels to DFSC, the fact that there have been only one or two 8(a) 
bulk fuels contracts n~tionwide __ in the past :several years speaks 
for itself. · 

SBA recognized the impossibl~ constraints imposed on 
8(a) oil firms by the non-manuf~cturer rule when it passed an 
emer~ency waiver from the rule for 8(a) fuel oil res~llers to the 
Posts, Camps & Stations market of DFSC in August, 1984. With the 
lapsing of this emergency waiver -- and the concomitant return of 
the non-manufacturer rule's restrictions -- the number of awards 
to minority fuel oil vendors has dropped precipitously. 

Through its reference to open competitive procurements, 
the NOI's second proposal recognizes that SOBs should not be sub
jected to the non-manufacturer rule. Wardoco and Tri-Continental 
strongly urge that this feature of the NOI remain unchanged. 
Additionally, DoD should require that open procurements be 
awarded to a Small Disadvantaged Business if its offer is within 
10 percent of the lowest bid. As currently structured, the NOI 
puts too-much discretion in the hands of the contracting offices. 

Since the May 4th Federal Register notice is merely a 
"Notice of Intent to develop a proposed rule", we reserve the 
right to supplement these comments. The second proposal con
tained in the May 4th notice, however, should be issued in its 
proposed form. 

Sincerely, 

~-/~. 
Leslie H. Lepow · 

LHL/cj 



t I 

RICHARD F. GARVIN . 

Mr. Charles·w. Lloyd 
Executive Secretary, DAR Council 
DASD(P)/DARS; c/o OASD (A&L) 
Room 3C841, The Pentagon 
Washingto~ DC 20310-3062 

Dear IY"1r. Lloyd. ·. 

3215 E. Breckenridge Lane, Birmingham, Ml48010 

(313) 258·9120 

July 7, 1987 

I just wanted to·thank you for returning my telephone call·on the·status of 
the·proposal for an ethics program for defense contractors. 

Also, I enclose the·article·I said I would·send. It was written to explain 
how impractical doctrine led many new Army leaders to·walk·away from severe 
troop discipline problems. It surveyed the development of leadership doctrine 
and justified the need to· pay the price·of ethical conduct .. as the·only way a 
democracy can delegate .. authority~ I always felt·good that it explained a number 
of things on oaper for the'first time, too. 

I see so much·of the same cynicism and lack"of· structure regarding ethics· 
in business todaY (particularly-for defense contractors), that I am looking for 
work in that arena in_the·oetroit area. Anyway, I thought·you might like to 
know that tr.ere are some of us out here trying to·convince'firms that they 
really·ought to do .. things cut of professional concern, and not to·wait until 
they are forced to·do~them. 

Again, my thanks for returning the·call. 

Sincerely; 

Richard F. Garvin 

.~ ' 



• l .~ 

P913-2 

The ·"rmv faC't"s a tremendous just plain runs out of time. 
credibilit)· gap in leadership dm·- Then, training schedules bet.'Ome 
trine. t'nits are being over- mere bul1t>tin board de,'<>rations and 

whelmt-d with peoplt- problems. The motor stahlt-s assumt- the ,-haracteristks 
\•olunteer ·"rmy has difficulty distin- of a forced labor detail. Inventories of 
guishing hetv.·een enlightened leader- proper~· are not made on time and it 

_- ship and permissiveness. Troop riots, goe!l downhill from there. llsually. a 
racial unrest and drug abusE" exist to a significant amount of mission-essential 
far greater extt>nt than rt>ported 1lE''-'ause equipment is still on requisition or on 
of c-ommand desires to minimiu- the work ordt>r at the direct support shop. 
problt'm. hut the morning's command newspaper 

The l'niform Codt> of ~ti1itary Justict- has a feature artide on the general's 
and administrative dischar~e pnx."t'- claim of 92-per,'t'nt material and unit 
dures seem unresponsivt-. TI1e re('Ogni· readiness. The adjutant is hard at work 
tion of more and more soldier rights al-ross the haJl. taking poetic license 
imposes additional new t'Omtraints on with the facts to meet the IG report 
the traditional prerogativt-s of the of- suspenst- datto. 
ficer and ~CO. In addition. the paper- Commanders have accepted these 
work in this ·"rmv of ours has ethk·al breaches on thf• -part of offirer.s 
mushroomed. Each ~ew program re- ....a_Rd -~COs in the past. One-enl1r~ 
quirt>s the appointment of a project of- (_theatt>r of operations has_,_asquir~e 
fil"t'r. an SOP. monthly council mt-e~~ ,....... reputalicira-t>foemg ~st kept secret 
ings and periodi<.- status reports:--.:rhe in the Army llf>l'Buse of command toler
personnel assignment t"t'ilings..-\.ieoep a anl't' of all ranks'lh·ing in the \'illage in 
unit's troop strength at 89·'flen't'nt of spitt-of pass quotas, the ease of procure
its authorized strengt~·1md its ~CO ment of t'Ommon-law dt'pendents (for the 
strength at 60 per'?n( The administra· duration of the tour), and for the oppor
tivf' hurden fall~ . .oh the shoulders of the tuni~· for bla,·k market profit. 
few su7 on hand and a leader Today's leader is frequently pushed 

~~-~ 

~~~m~:t~~a 
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right up to his psychological overload 
point. Current service-school leader
ship instruction does not prepare him 
for the turbulent environment whi,·h 
now characterizes troop du~·. Sone of 
the principles seem to apply anymort-. 
The field manuals are filled with unre
lated theories and the professional 
magazines offer nothing but buzzword
laden theory of dubious value. 

A very significant number of these 
very disillusioned leaders simply quit 
leading and just rea,·t to the problems 
as they rome-and thus bet'Ome part of 
the problem. 

This situation, as bleak and hopeless 
as it rna\' seem, is a known and studied 
occurre~l."t'. ~any of its elements have 
historical precedent. For instance. 
today's leader must never forget that 
our \\'orld 'War II Arm)' had its proh
lems. Sor had \'ietnam a monopoly on 
acts of atrocity or troop rebellion. So 
why, then, is leadership and its study 
Sl'Orned so universally today? 

This situation has developed because 
our leadership doctrine is faulty and its 
application no longer gives the right 

The single most damaging 
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duction-rontrol techniques and the field 
of operations research. Both use a 
bewildering variety of mathematics in 
seeking the optimum solution to a given 
situation. These theories are very pow
erful tools for the solution of manage
rial, equipment-oriented. efficiency
type problems from unit to Pentagon 
level, but they all ·make only the most 
limited assumptions in describing 
human behavior and offer little in the 
way of leadership theory. Their mathe
matical precision is very misleading in 
this respect. 

The second wave of theorv to hit 
the organizational le~dership 
beach assumed the title of admin~ 

istrative management. These experts 
formulated a variety of management 
principles which they believed would 
produce all known benefits for their 
users. These people brought us the 
traits and principles of leadership. The 
fact that the application of one trait or 
principle usually contradicted two 

MAJ. RICHARD F. CARVIN, who 
. holds a master 8 degree in Organi
ZDtion Theory from the Ohio State 
University, htu aerved in Signal 
Corps units in Europe and Korea and 
In Special Forces assignments in the 
United States and Vietnam. He is 
now on inspector general at laeod
qtUJrters, First Anny. 

28 ARMY April 1977 

others was usually quite conveniently 
overlooked. . 

Most Army leaders have found that 
large portions of these lists of rules were 
just not applicable in any given situation 
and that this approach gave absolutely 
no guidance in deciding whi<:h trait or 
principle should be emphasized to get 
the particular job done. And the disil
lusionment does not stop there. The 
existence of so many exceptions who are 
known to be successful leaders makes 
an observer very cynical about adher
ence to the remaining. traits and prin
ciples. 

This whole school of doctrine is now 
recognized as a poor approach to lead
ership problem-solving and industrial 
and academic analvsts now classif\' this 
entire method a~ ··fuzzy thinking ... 
Speaking against the traditional traits 
·and principles will no doubt appear 
heretical to some military men of great 
reputation and this is a reaction we 
ought not treat lightly. However, the 
role of trait theor\' should be as a com-

. ponent of a code· of military ethics, as 
discussed later, and not as an anal\1ical 
problem-solving technique. · 

The existing state of the art of lead
ership and management theory is more 
realistic but still lacks the mathematics 
to make it a scienre. The procedure is 
to examine the characteristics of the 
structure of the organization, then 
study its methods of operation. The 
next step is to examine and describe the 

group and individual behavior within 
the overall organization. 

After this analysis of known charac
teristics, current theory depends on the 
intuition, perception and background of 
the analyst to identify the factors which 
are most crucial to effective or efficient 
operation and from there to identify 
specific action to be taken. Sound fa
miliar? It should-for years we·ve called 
it the estimate of the situation. The 
process is now known as organizational 
development. 

The academic communitY usualJ\' 
labels it organization theory: and th~ 
Army defines its application as organi
zational effectiveness. The field ac
quired legitimacy in the academic world 
only about 20 years ago when organi
zational and other social studies were 
defined as forms of advanred S\'stems 
which were more complex than the tra
ditional physical (and mathematical) 
sciences. 

The onlv ftv in the ointment is that 
there is ~o form of mathemati<.-s vet 
developed which can handle the en~r
mous number of interrelated factors or 
variables present. in even the most ele
mental")' leadership or organizational 
situation. There are inno\'ations of great 
promise appearing regularly. howe\'er, 
the latest being the Catastrophe 
Theory, but there still is no satisfactory 
form of mathematics. 

The current situation is similar to the 
stud\' of medicine before the discovery 
of g~rms, chemistry before the conrept 
of atomic number or astronom\' before 
Ne\\1onian calculus. \\'ithout the math-

. ematics, all organizational and leader-

'Unit performance is a func
tion of many factors, not just 
one or two.' 

ship studies remain arts. not scien<:t•s. 
Current organization and leadership 
theories serve onlY as a checklist of 
structure and methods and are abso
. Jut ely incapable of predicting the stru<'
ture or proct"dure to use in a ~Yen 
situation-we must depend entirely on 
the intuition of the analyst. 

T oday's professional magazines are 
full of very impressi\'e studies of 
the effect of onh· one or two \'ari

ables or factors on ~nit performanl-t>. 
The real world, however, is a complex 
situation and unit performance is a 
function of many factors, not just one 
or two. 

The app1ication of prE-sent leadership 
theory is like conducting drh·er training 
by showing trainees silhouette slides of 
vehicles and expE"cting them to be able 
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example is found in our national eco
nomic-policy quandary. Experts and 
their computers offer conflicting advice, 
and confusion reigns. 

This is the domain of the leader, the 
man who has convinced us in the past 
that he can organize and produce in 
situations of great uncertainty and so 
inspires in us enough con6dence so we 
can do our job and then some, in spite 
of the unknown. 

However, managerial constraints are 
always with us. Even in the most tur
bulent of times the leader is under 
pressure to conserve resources. It is a 
natural thing that managers minimize 
the role of the leader. Bureaucracy has 
at its very base an assumption that a 
very stable situation or technology 

'The task at hand is to develop 
men who can both manage tn 
peace and lead in war.' 

exists. If this is so. bureaucracy is a very 
effective, acceptable and efficient form 
of organization. Our society establishes 
this organizational form as technological 
advances give us more control. for bet
ter or worse. over our environment. 

The managerial expertise makes the 
bureaucracy more and more efficient 
and has a ~·erv real function. Is it anv 
wonder, then: that the manager would 
tend to regard a new, uncertain. turbu
lent en\ironment as just a transient 
phenomenon? His natural response 

would be that all we need is a little more 
data. The only trouble is that if the 
turbulence is not transient, this reaction 
is the philosophical equivalent of the 
witch doctor's retreat to the interior of 
the jungle. 

The role of the leader has never been 
recognized in peacetime, usually ape
riod of relative social order and cer
tainty. By de6nition alone, the need for 
leaders has vanished. The problem is 
that our sodety is not farsighted enough 
to recognize the legitimacy of leader
ship as a method of response to the 
inevitable future situations of desperate 
uncertainty. :·· 

Absolutely nothing about this concePt 
is new. The role of uncertainty has been 
investigated by many social scientists. 
but not one has proposed a general 
theory of leadership, tying together all 
the variables. This academic omission 
has had the effect of classifying charis
matic leadership as a minor theoretical 
exception, thus denying it the legiti
macy and status that the experienced 
soldier has known about and respected 
from day number one. 

The task at hand is to develop men 
who can both manage in peace and lead 
in war. \\'e have ignored the study and 
the practice of the latter. 

• The third very dangerous factor 
contributing to the decline of our col
lective leadership ability ·is the spread 
of the idea that ethics are· old-fashioned 
or irrelevant. The principal cause of this 
public cynicism is the fairly ob,ious 
latitude government officials take with 
the truth in official statements. This had 

Just Split the Difference 

so 

Q n a ~aval Reserve training back for the order to be repeated. 
cruise back in the early 1950s, The ··phone operator" repeated the 

our destroyer escort was. conduct- order: ·1wenty-6ve rounds. ike at 
ing gunnery practice off Rhode Is- will... · · 
land. Again apparent confusion on the 

Being reservists, the gunners mount followed by what appeared 
were very rusty and consistently to be a lively discussism. with all 
missed the target by wide margins. hands-striker through ensign
After about an hour, an increas- participating. 
ing)y frustrated skipper, who was Alter several moments, the ob
serving a first cruise aboard his first viously annoyed skipper ordered 
command, ordered a cease-fire and the .. phone operator .. to find out 
then directed the twin 40-mm what the delay was. In seconds, a 
Bofors mount to 6re 25 rounds. very nervous ··operator" reported, 

Since my battle station on the .. Sir, the mount requests a clarifi
open bridge provided a seagull's- cation. Do you wish 25 rounds fired 
eyP. view of the entire ship, I could by each gun or the mount? .. 
look down on the gun-mount which There was dead silence on the 
was starboard midship. Clearly, the bridge. 1hen in a very quiet, very 
captain's order had caused some controlled voice the skipper or
confusion. dered, le11 those people to fire 

Within a minute. a request came 12~ rounds on each gun."' 
\'J~CEJ\"T ). COATES )R. 

ARMY ..:ill pav. Oft publiC"GfiOft, f9orrt JS to 1!5 /M '""' ,1ir~f·JWftmt aMrdoua. 

AIMY April 1977 

its roots .in the recognition of covert 
operations as a component of Bexible
response doctrine. · 

The AJnerican public still does not 
realize the signiScance of the diHerence 
between dandestine and covert opera-
tiollS which is the fact that the govern-
ment lies about its involvement when 
covert operations are exposed. The le- ,. / 
gitimiz.ation of this tactic has opened a 
Pandoras box for our country. 

GovemmentaJ agencies were given 
the unrestricted license to lie 
about their acthities--to one 

another. to superiors, to Congress and 
to the public. These agencies are no 
longer accountable to the people and 
government has, in some cases, become 
above the law. This has become the 
cancer of our profession and many 
others. nus conflict will probably re
main unresolved until Congress passes 
comprehensive legislation on informa
ticm-handling which would consolidate 
the now independent programs for 
classified material, the Privacy Act and 
the Freedom of Information Act. 

··outy, Honor, Country.'' Most think 
this honor refers to a search for medals 
and personal glory when, in fact, it 
means adherence to a code of ethics: 
.. 1 wilJ not dishonor myself, I will not 
break faith with those to whom I have 
given my word, I will hE- true to my 
code." There are two ver\' fundamental 
reasons for having a cod~ of ethics. 

Most .important. ethics are a form of 
societal control. A code of ethi<:s is a 
de6ned, \isible form of human con
science which is adaptable to outside 

· scrutiny by the courts and the public-. 
Adherence to a restrictive code of ethics 
is the only justi6cation for the delega
tion of authority and power in a demo<:
racy. 

The physician alone has the legal au
thority to perform surgery, which re
quires the patient's \\illing release of 
control to the professional judgment of 
the physi~ian. The sole element of con
trol is the Hippocratic oath by which 
the medical doctor is required to act 
solely for the patient's welfare. 

Similarly, the soldier alone has the 
authority to wage war. In a theater of 
war. society relinquishes the operation 
of its normal 5\'Stems of law and ordPr 
to the milita~· force. In pea('t'time 
crises of internal unrest, domestk social 
control is delegated to the military. The 
analogy is exact. The essence of profes
sionalism is the net't'ssitY for the 
repeated delegation of great quantities 
of social power to a skil1ed individual 
who is sworn to observe <.-ertain stan
dards of conduct. Another essential 
characteristic is that, during the period 
of the exercise of this authority, the 
professional is independent; the only 



1;;: 

t 
!) 

.... ';J.~ 

-~ 

LESSON 
~ 

r~ S OBCOiilfSI1S M: it THE NATURE OF THE LEADER 

. ·:.: . . -;.~~Ft;. .... #~ ·~r't ·r~ 
i~~-'·f:.J~~:·*~-~--;.:j~~'-~~~· 
5t~i'(:~MINAGEMENT ~C0NcEP.i 
~':·.:·:~ ·~·:->$·.:.· · .... -::-~~~~-,t;~:~:~~~:~-~~~~ .. -ii~r~~~~ 

"'Battles can be lost by lack of management but 
they can only be won by leadership -
demanding, hard drivi.ng, yet sensitive 
leadership." 

- Gtntral Walttr T. l<trwin ' 

I. INTRODUCTIOS. This lesson turns to the 
examination or the essence of successful management, 
the nature of the leader. It is no accident that this 
lesson, even more so than the first two in this subcourse, 
fcx:uses upon the leadership or military organiutions. 
The student is asked to begin shifting his thouahts from 
aeneralities of all-encompassing rnanasement thought 
to the spccir~es of the professional military. To assist in 
this transition, the readings draw heavily from writings 
concerning the military leader. 

2. SCOPE: This lesson eumines leadership from 
classic description of the good leader in. the pre-World 
War II Army of the 1930"s to the unit commander of 
today. Although heavily military navored, it does 
include readings from the perspective or the civilian 
sector. 

3. REQUIRED READINGS. 

a. US Command and GeneraJ Staff School. 
Command and Staff Prlndplts. Fort 
Leavenworth: 1937. Pp. 7-12. 

b. Hays. Samuel H., and Thomas, William N .• 
eds. Talcinr Command: Tltt Art lllfd 

Sciertc~ of Military Ltaduship. 
Harrisburg: Stackpole, 1967. Chap. I: 
""A Usable Concept of Leadership." 

c. Marshall, Samuel L.A. Tlrt Offi«r liS 11 

IAadv. Harrisburg: · Stackpole, 1966. 
Chap. 22: "'Great Leaders- What Kind 
of Men?" 

d. Collins, Arthur S. '"Tactical Command." 

e. Taylor, Maxwell D. Military Lazdtrship -
What Is It? Can It & Taught} 
Distinguished Lecture Series, National 
Ddense University. 

· f; free~. Douatas. ..Leadership." Lecture 
delivered at the Naval War Colleae, II 
May 1949. NaYal We" Coli~ RtYi~. 
Volume 32, March-April 1979, pp. 3-10. 

•· Kerwin, Walter T. Jr. ""An Old Soldier 
Speaks. •• Milita'1 Rt11itw. Volume ,9,. 
March 1979, pp. 40-43. 

h. Lejeune, John A. "A Lepcy or Esprit and 
Leaden hip." MariM Corps Gauttt, July 
1979, pp. 31-37. 

1. Leadership Workshop Conference, 1969. 
Ltadership in tht Post-70's. West Point: 
US Military Academy. 1970. Pp. 63-78: 

. "Military Leadership in the Post 70"s," 
by Robert R. Blake an_d JaneS. Mouton. 

j. . SkiMtr, Wickham, and Sasser, W. Earl. 
"'Managers with Impact: Versatile and 
Inconsistent." Harvard Bunness R~11i~w. 
Vol. ss. November-December 1977, ·pp. 
140-148. 
(Issued Separately) 

t. Zalenznik, Abraham. ""Managers and 
Leaden: Are They Different?'" Harvard 
B&Uinm R~tw, Vol. SS, May-June 
1917. pp. 67-78. 
(Issued Separately) 

Parameters, Volume 8, September 1978, 1 L . H '"Th 
pp. 7S-S6. . ev1nson, . .arry. e Abrasive 

Personality. ' Harvard B&Uints.s Revitw, 
I. Em1.:ted from Gener1! Kerwin"s comments upon retirement Vol. S6, May.June 1978, pp. 8~94. 

·~ "';., ..... ".· '''"'·'''.'' ., ' , .. , ,., ,., ' ., ' ., '' ,., ',.,,.,, '' _.,., .,., ,,.,,, ,_,,., ':·:,::,::.:,·:,::::,,. ,_,.,,:, .,. ·~ 
t~~:~!~K ... w~~-£~~~.~~f~~~!:~~f~f~~~~t~~~-PA .... 1 ~~13~~~~~:··~::... _:_:: 
·::-·-:···:·:·····:·~-~-:-:-:-:-:-:-:-·-:-:-::·:·:·.·:·=·:·:·~·:·:···:·:·:·:·:·:·:·:·:-:-:-:-:-:-:::.:-:-:-:·:::.:::.;-:::::::::::.::: .. ·::::.:·:·:-:-.::.:-:::.::::::::::·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·. ~ 

' 

m. Bruno, Jim and Lippin, Paula~ Trend: 
Nice Guys Finish First. •· Admi"istrati~ 
Manag~mtnt. Volume 40, June 1979, pp . 
30-31,83. I • I 

n. Turkelson. Donald R. "'The Officer as 1 
Model or Ethical Conduct." Military 
Review, Vol. S8, Jul~· 1978, pp. S6-6S. 

o. Acker, Da,·id D. • 'Contemporary 
Manatement - Professional Aspects."' 
Defenst Systems Management Re~iew, 
Vol. I, Spring 1977, pp. 28·31. 

p. Rue, Leslie W., and Byars. Lloyd L. 
Management: Thtory and Application. 
Homewood, Ill.: Irwin, 1977. Chap. 3: 
"The Manager as a Decision Maker." 

q .• .Q~rvin, Jti.chard F .• "Troop Leaden. Need 
k!swers. Not Buzzwords." Army, Vol. 
27, Aprill977. pp. 24-31. 

r. Sloane. Stephen B. •'The Management of 
Time."' Unittd Statts NaWII lnstitutt : 
Proceedings, Vol. 103, August 1978, pp. I 
33-40. 

1. Hall, Jay; Harvey. Jerry B.; and Williams. 
Martha. Styles of Managtmtnt 
Inventory: An Analysis of t"dividual 
Behavior in Fu/fi/lil!g th~ Functions of 
Ma"agem~nt. The Woodlands, Tex.: 
Teleometrics International, 1973. 
Ossued Separate!)·) 

t. Hersey, Paul, and Blanchard. Kenneth H. 
Ltader Elfectivtnen & Adaptabilir, 
Description. San Diego: Center for 
Leadership Studies. 1973. 
(Issued Separately) 

•· STUD\" GUJDASCE. In this lesson the student 
must complete the transition from the impersonal level 
or identifiCation or good manaaement to the personal 
level or final development of his philosophy or 
management. To accomplish this, it is recommended 
that the student read the required readings in the 
sequence listed below in a reflective mood, searching for 
those thoughts that nesh Out his deveJopinJ view Of how 
he would like to describe his own m3nagement style a• 
its best. After comple1in~ the readings, the student is 
encouraged to administer to himself the two instruments 
(dc:scribed in paragraph 4s) designed to eumine 
personal leadership style. Upon completing this, the 

,.,. 



PARKS JACKSON & HOWELL. P.C. 

BERNARD PARKS 

LENWOOD A . .JACKSON 

GEORGE L. HOWELL 

July 6, 1987 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory 

Council 
ODASD(P)DARS cfo OASD 
(P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

ATTORNEYS AT LAW 

SUITE 1150 

EOUITABLE BUILDING 

100 PEACHTREE STREET 

ATLANTA. GEORGIA 30303 

404 !577- 5900 

OF COUNSEL 

CARL TON H. MORSE, .JR. 

We serve as counsel to several minority business enterprises, and have 
recently reviewed, with interest, the · interim rule amending the 
Defense Federal Acquisition Regulation Supplement pertaining to 
set-asides for small:disadvantaged business concerns.("SDB's"). 

One of our clients, we are informed, is presently the only minority
owned, full service, authorized dealer for a manufacturer of diesel 
engine products in the country. Consequently, we are concerned that 
it and other sole source minority suppliers have an opportunity to 
participate in the program. It goes without saying, that such 
companies can be instrumental in the attainment of a 5% contracting 
Goal for Minority-Owned Businesses. In addition, as a franchisee, our 
client is in a position to be price competitive. 

We understand from the Proposed Rules (Federal Register~ Monday, May 
4, 1987) that two additional procedures are being considered by the 
DAR Council. Both offer promise for sole source, minority suppliers. 
We would very much appreciate receiving any additional proposed rules 
which have been or will be issued pertaining to non-competitive, 
direct awards to SDB' s and to preference differentials for SDB' s in 
competitive acquisitions. 

On the matter of the proposed scheme generally, we would favor for our 
. clients, a procedure which incorporates more objectivity and less 
discretion on· the part of contracting officers. This would seem 
particularly desirable in situations where there exists a history of 
failure to reach established goals. 
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In addition, because many i terns and services are purchased on a 
recurring basis, perhaps a procedure which incorporates set-aside 
procurement forecasting might enhance the success of the program. 
Under such ·an approach, certain anticipated items to be acquired 
during a fiscal year could be designated as prospective set-aside 
procurements prior to the commencement of, or . early in, the fiscal 
year, as part of a defined and planned strategy to reach the 5 percent 
goal. 

Your assistance is appreciated, as is consideration by the Council of 
the concerns raised herein. 

LH/rmh 

... 
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OpTiMETRics, INc. 
2008 Hogback Road, Suite 6 Telephone: (313) 973-1177 
Ann Arbor, Michigan 48105-9748 

7 July 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd, Executive Secretary 
ODASD (P) DARS . 
c/o OASD (P & L) (M & RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-33, Comments on Interim Regulation for SDB 
Set-Aside 

Dear Mr. Lloyd: 

The interim regulation published in the Federal Register 4 
May 1987 that implements Section 1207 of Public Law 99-661 permits 
the Contracting Officer to set aside contract dollars for SDB 
concerns without having the SBA assess the impact of . that set
aside on the existing small business contractor. This impact 
analysis is required under the existing 8(a) set-aside program, 
and would seem equally warranted in this case, as well. Without 
such an assessment, the interim regulation may, albeit uninten
tionally, put non-SDB small businesses out of business. 

OptiMetrics, Inc. is a small business wholly owned by its 
employees. The Company was founded in 1979 to provide scientific 
research and development services to the federal government. 
OptiMetrics has grown steadily since it was founded, and now 
employs 1 00 persons in nine offices located in six states. The 
Company openly competes in the marketplace with other similar 
companies; over 99% of the Company's revenue to date resulted from 
competitive contract awards. 

OptiMetrics was awarded a small sole-source R & D contract 
for $90,000 in 1979 from the U.S. Army Atmospheric Sciences 
Laboratory (ASL) at White Sands Missile Range, New Mexico. In 
1980, the Company openly competed with other small business con
cerns and was awarded a three-year $3 Million R & D contract from 
ASL. In 1983, the Company again openly competed against other 
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small business concerns and was awarded the five-year follow-on 
contract from ASL for $10 Million. Since that time, the level-of
effort on this contract has been increased to over $24 Million. 

Over 80% of OptiMetrics' revenue is provided by the current 
ASL contract. Though the ASL contract is scheduled to continue 
until December 1988• the competitive procurement procesa for the 
follow-on contract is well underway within the Government. Con
sideration is being given by the procurement agency to setting all 
of the follow-on program aside for a SDB concern using the subject 
interim DOD regulation as a justification. Setting aside the 
follow-on for an SDB concern would deny OptiMetrics the opportu
nity to compete for this work and would most probably put the 
Company out of business. 

The subject interim regulation will severely penalize exist
ing non-SDB small businesses. It is neither fair nor in the best 
interests of the Federal Government to· bankrupt one small business 
concern in order to aid another. This is neither the intended nor 
desired effect of Public Law 99-661, yet this is precisely the 
effect that the interim regulation is having on OptiMetrics, Inc. 

To avoid the situation I have described here, I recommend 
that you immediately modify the interim regulation .to include a 
provision that requires the Contracting Officer to initiate an 
impact assessment of the set-aside on .other non-SDB small busi
nesses when they are incumbent contractors. If severe impact is 
found, for example, in accord with 13 CFR, Section 124, then the 
Contracting Officer should be prohibited from setting aside the 
procurement for an SDB. 

Thank you_ for your prompt attention in this matter. 

SMS-8-003/cl 

Very truly yours, 
OPTIMETRICS, DC. 

f<~~M" ~~~ 
Robert E. Meredith 
President 
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June 16, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive secretary, ODASD {P) DARS 
c/o OASD (P&L) (X&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear ~r. Lloyd: 

I am writing to express my concern about the interim regulations that the 
Depart~ent of Defense has developed to implement the 5% minority contracting 
goal. Although the regulations are a step in th• right direction, it appears 
that a number of i~portant issues have been overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not provide for the participation of either 
historically Black colleges and universities or minority institutions. 
Third, it is unclear on what basis advance pa]~ents will be available to 
minority businesses in pursuit of 5% goal. Finally, partial set-asides have 
been specifically prohibited despite their potential ability to facilitate 
minority business participation. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 

Sincerely, 
/ 

cc: Congressman John Conyers Jr. 
Attorney Parren Xitchell 

KRL/dg 



Westco 
Automated Systems & Sales, Inc. 

1400 Spring Street • Suite #400 

-
June 29, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

• Silver Spring, Maryland 20910 • 

I am writing to express mY concern about the interim regulations. that the 
Department of Defense has developed to implement the 5% minority contracting 
goal. Although the regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not provide for the participation of either 

(301) 495-1500 

istorically Black colleges and universities or mino,rity institutions. Third, 
is unclear on what basis advance payments will be available to minority 
inesses in pursuit of ~he 5% goal. Finally, partial set-asides have been 

specifically prohibited despite their potential ability to facilitate minority 
business participation. 

If you should have any que~tions, please feel free to contact our office. 

I urge the Department of Defense to address these issues quickly and thoroughly 
in the final regulations. 

Sincerely, 

& VVj'-·11'-4Utlu/fjq 
George H. Sealey, Jr. 
Senior Vice President 

GHS/jdb 

cc: Rep. John H. Conyers 
2313 Rayburn H.O.B. 
Washington, D.C. 20515 
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WASHINGTON D.C. OFFICE 
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OA YTON OFFICE 
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CoMPUTER SoFTWARE ANALYSTS, INC. 
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June 30, 1987 

FREDERICKsBuRG oFFICE Defense Acquisition Regulatory Council 
(703)752·5494 ATTN:· Mr. Charles W. Lloyd 
CAMARILLO oFFICE Executive Secretary, ODASD (P) DARS 
(
8051 987

•
3845 c/o OASD (P&L) (M&RS) 

MOFFET FIELD OFFICE Room JC 841 (•15) 964·5742 

The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right 
direction, it appears that a number of important issues have been 
overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not pr6vide for the participation of either 
historically.Black colleges and universities or minority institutions. 
Third, it is unclear on what basis advance payments will be available ·to 
minority businesses in pursuit of the 5% goal. Finally, partial 
set-asides have been specifically prohibited despite their potential 
ability to facilitate minority business participation. · 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 

Sincerely, 

dz.4u~~A&~ 
~FREDERICK D. WHITE 
~ Director of Business·Development 

cc: L. Carey 
L. King 
M. Marcellino 
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(215) 236-8444 

June 29, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles w·. Lloyd 
Executive Secretary, ODASD (P) DARS 
Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

I am writing· to express my support for the regulations that 
the Department of Defense bas developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule·that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published intermin regulations. 
First··, there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other monority insitutions. Third, it is not 
clear on what basis advance payments will.be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite their potential contribution to small disadvantage 
participation at DoD. 

I urge the Defense Department to address the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 

VM:rf 

*'THRU UNITY. BRICK & MORTAR* PROGRESS WILL BE ACHIEVED" 



•, ~. ;~;~NETT JOHNSTON 
LOUISIANA 

~:3 r JUL. - o ,..,... IV' v oJ 

""rf'!:-:: ''F 
lHE StCi~l'l:,itY Cf Dtf(t\SE 

tinited ~tatt.s ~matt 
WASHINGTON, DC 20610 

Respectfully referred to: 

Hon. Margo D.B. Carlisle 
Assistant Secreta~y of Defense 

for Legislative Affairs 
RM: 3E966, The Pentagon 
Washington, D.C. 20301 

July 1, 1987 

67-33 

Because of the desire of this office to be responsive to all 
inquiries and communications, your consideration of the attached 
is requested. Your findings and views, in duplicate form, along 
with the return of the enclosure, will be appreciated by August 
_1, 1987. 

11841 



· !. ~~~~~!~!!JOHNSTON 
LOUISIANA 

Mr. Robert B. Hamm 
President 
BERG, Inc. 
Post Office Box 8689 

tinited ~tetrs ~matt 
WASHINGTON, DC 20510 

July l, 1987 

Shreveport, Louisiana 71148-8689 

Dear Mr. Hamm: 

·: :. Thank you very much for letting me hear from you concerning 
bids from small disadvantaged businesses. 

I will certainly be pleased ·to look into this matter for 
you, and have taken the liberty of contacting the appropriate 
officials here in Washington to request a report. I will be back· 
in touch with you just as soon as I have any additional 
information. 

I appreciate your bringing this to my attention, and send 
every good wish. 

JBJ/grb 

Sincerely,· 

J. Bennett Johnsto~ 
United Stat~ Senator 
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J~ne 16, 1987 

Senator J. Bennett Johnston 
United States Senate 
421 RSOB 
Washington, D.C. 2051 0 

Reference: Department of Defense Procurements .... 
Dear Senator Johnston= 

FAX (318) 868-740£ 

It is my understanding from an article 1n a trade pub11cat1on that the Department 
of Defense· will accept bids only from smaJJ disadvantaged businesses until the 
end of 1989. 

I further understand that th1s policy 1s based on a Department of Defense 1nter1m 
rule published in the May 4th Federal Register. 

As a construction contractor which has historically done a great deal of work for 
DOD projects, we object in the strongest terms to being effectively locked out of 
DOD work. It is apparent that taking only bids from small and disadvantaged 
business enterprises will limit competition so severely as ·so have an extremely 
adverse affect on the pricing that DOD receives on 1ts projects. Furthermore, 
there are by no means enough legitimate small and disadvantaged enterprises to 
service to vast DOD market; th1s rule w111 result innumerable sham corporations 
being set-up to take advantage of DOD's contracting program. 

I hope that you will do everything 1n your power to see that th1s rule Is not 
Implemented, and I would apprecJate hearing from your regarding your views on 
this Issue. · 

Yours very truly, 

BE 
I 

( 
Robert B. Hamm 
Pres1dent 

RBH/tm 



June 19, 1987 

Mrs •. catherilie .Justice 
<Mner, Lan:y •·s Aligrment 
Service -

6:103-05 Hazel:· Avenue 
Philadelphia,:· ~A. 19143 

Defense Acquisition Regulatory Council 
A'I'I'N: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Roan 3C841 
'!he Pentagon 
Washington, D.C. 2031-3062 

Dear Mr. Lloyd: 

I am writing to express my support for the regulations that the 
Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step foz:ward 
and, at least, a good starting point for going ahead with 
implementation. I especially support the intent to develop a proposed 
rule that would establish. a 10% preference differential for small, 
disadvantaged businesses in all contracts where price ~s a primary 
decision fa<?tor. · · 

H~ver, I am concerned that :several important questions have been 
overlooked in. the published interim regulations. First,~ there are no ..... 
provisions for subcontracting. Second, there is no mention of 
participation by Historically· Black Colleges and Oni yersities, and 
other.minority institutions. Third, it is not clear on what; basis 
advance payirents will be available to _small, disadvantaged contractors 
in pursuit of the 5% goal. And, finally, partial set-asides; have been 
specifically prohibited de·spi te their potential contribu:tion to small, 
disadvantage participation at DoD. · -

catherine Justice 
OWner, Lan:y'.s Aligrnnent Service 
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POSITION PAPER 

COMMENTS ON INTERIM RULE IMPLEMENTI·NG PUBLIC LAW 99-()61 · .~ 

DATE: July 14, ·1997 

FROM: COALITION TO IMPROVE· DOD MINORITY CONTRACTING 

The timely response by.the Department of Defense (DoD) 

in implementing·sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for-Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4 ,. 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority community would reaiize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

hist~rically Black colleges and universities and other minority 

institutions. The legislation recognizes that there is no 

economic pari~y between the minority and majority populations, and 

attempts to close this gap by providing an opportunity for the 

minority community to·'. p~rticipate more equ.i tably in the economic 

distribution through defense procurement. 

The Department of nefense implem~ntation of the 

legislation~ while ~~~ely, -does· .appea_r to lac~ ·.the necessary· . 
• •• : • • • • • 0 •• ... • ......... :. • • • • ,· • .'. .. • • • • • • :. ·•.. • • • .. • • •• • • ••• ••• ... • • • • • • •• • : ... ••• ••• ' • ••• • • • • •• 

agqressivenes's and'·emphasis to· reasonably expect _that the 5% ··go.al 



will :be achieved. In fact, the implementation relies heavily on 

the provisions of ·15 U.S.C. 637 et seq., the S~all Business Act, to. 

the detri~ent of the realization of the g<?at. 

Seven ( 7_) spe~ific areas which would signific~_l)tly 

enhance the pr~bability of attaining the goal, wit~in t~e 

framework of the-legislation, are set forth below. An Executive 

Summary which provides a brief overview of these pr9posed actions,: . 

is attached. 

Substantive Programmatic Improvements (Transition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section S(a) Program because 

Certified 8(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the·S(a) opportunities, it is necessary that some 

hierarchal decisi:on process be utilized si_nce the regulations as 

presently wri~ten possess the potential to severely restrict the 

opportunities for. newly established or smaller S(a) firms. 

·. The proposed regulations establish the first pri·ority of 

the total. SDB set-aside in the set-aside program order of 

precedence (Sectio~·219.504). At the same time, Section 

.219.502-72(b)'{2) requires the cont·ractinq officer to make an SDB · 

set-aside determination when multiple ~espo~sible a·(~_) firms. 
... . . ~- ':. . ;. . ·: .· ·• . . . . .. . .. . . 

express· an interest··in·.havinq an acquisition placed· in the S(a) 

-2-



program. Under thes~ pr~posed _regulations, sm~ll· 8(~) firms·riot 
. . 

yet_ firmly established would be forced to compet~ before they are 

ready. Additionally,: acquisitions prop~rly identified for the 
. . 

8(a) program by the activity SADBU· would then require a full 

technical and cost competition< rather than -~ technical 

c'ompetition among the competing: 8(a} firms followed by· SBA 

fin~ncial and management assistance to the successful S(a} winner 

of.the technical_competition. 

To remedy this situ~ion,. the regulations should state 

that S(a) firms would receive first.consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

.(2) or more responsible S(a}.firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonpr.ofessional services. 

2. -The DoD Interim Rule does not adequately address the 

degr_ee · of subcontracting whl.c~ a S_~all Disadvant·aged Bus~ness -
~., . . 

(SD~) w~ll be permitted to pu:rs~e under SDB set-as_ide procurement. ·. 

This· creates the potential for a significant portion of the 

revenues .earmarked for _the mino~ity community to end up in 

business of the major~ty community. This has been demonstrated 

the existing sm~ll -business set:·-·asfde proqram '!'here' large 
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business frequently_plays a major role in determining the outcome 

of· small.business procurements, .and takes a sigriificant portion of 

the dollars intepded for the ·small .business community. Many small 

businesses in the defense .industry realize that unless they have·a 

large business subcontract:or· when bidding a small business set

aside, that their bid is f~r nought~ This has been the central 

issue in many of the protests which are heard by the regional 

offices of the Small Business Administration (SBA) an~ the Office 

of· Hearings . and Appeal.s.. This aspect of implementation of. Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SOB set-aside, 

unless the subcontract is to. a qualified Minority Business 

• 
En~erprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars would go to the segment 

of the marketplace for whom it was intended, yet w~uld permit a 

SDB the opportunity to seek additional needed capability to ensure 

successful performance of a procurement effort. It would f.urther 

.promote the' strengthening of minority businesses through 

cooperative efforts of the'fi~s in the minority community. 

3. The DoD impleme.l'!-tation define·s SOBs by referencing 

Section 8~d) of 15 U.S.C. ,This-sect~on invokes the size Btandards 

as established for each in~ustry by the SBA. The dollar volume of 

revenue represented by :the; DoD 5% qoal, ·if achieved, woul.d · 
: / 

quadruple the cu~rent level of performance. of minority busines·ses 

in the defense marketplace. With SBA size standards as a limitinq 
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factor, it ~ay be difficult:for the DoD to find sufficient numbers 

of -qualified minority business eri-terprif?es to nieet this dollar 

volume, especially since the size o·~ ma.t)y of the MBEs. ·in the 

defense industry has been unrealistically inflated by revenues 

from subcontracts from the SBA via the section 8(a) Program. 

These MBEs have historically faced considerable difficulty after 

le~ving the S(a) business developme~t program because-of limited 

access to traditional financial institutions and bias_within the 

marketplace. As a result, many of these-~ms have not survived 

as minority businesses after leaving the support of the 8(a) 

. Program. To create a larger source of qualified SOBs and to offer 

a source of market. access to MBEs who have left the S(a) Program, 

it is recommended that revenues of the MBEs which were obtained 

via the 8(a) Program, not be considered in d~termining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bill before the 

U.S. House of Repre-sentatives, H.R. 1807, addressing the S(a) 

Program participati_on. Further, the SBA has· the ,authc:>ri_ty to take 

such action within the fr~ework of '13 CFR 121.2 ·and 13 CFR 

124.112(a)(2). Alternatively, as the intent of ~his ~egislation 

is-neither to redistribute procurement dollars amonq small 

businesses nor to lower th~ amount of procurement dollars ~mong 

small businesses,_ the size standards for "disadvantaged business 11 

under this leqislati·on could: be redefined. such t~at · if: there are 
/ 

two or more.disadyantaqed businesses capable of performinq the 

work, it could be set~aside. This would establish the preference 
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.. 

that the procurements set-aside should come from the u~~estricted, 

rather·than the small business marketplace. (See the attached 

legal authority for the ac~ion proposed. ) .. 

Crucial Procedural Improvements 

4. The DoD Interim Rule effectively eliminates, from 

the SOB ·set-aside determination process~ the most knowledgeable 
I 

and efficient resource that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Directors, and· Small Business Specialists) 

for implementation~ technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD,' s procedures. The 

procedures in DFAR-19.505, which deal with adjudicating rejections 

of set-aside recommendations between _contracting officers and 

SADBU's~ have been made inapplicable to the SDB set-aside program 

by DFAR 19.506. This under~utting of SADBU authority is further 

demonstrated in the DoD pol~cy statement~ where it is recommended 

that .the contracting officer utilize acquisition history~ 

solicitation mailinq lists, 'the. Comme~ce Business Daily~ or DoD 

technical.teams (a new and undefined term) t~ find two capable SOB 
. 

sources. The ···exclusion of the· SADBU representative from ·this 

process is highly suspect, especially since the SADBU 

representative would be the most likely person to have~ in one 
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locati/Qn, more information on SDB companies and capabilities than 

any of the sources listed in the policy .. lt is specifically 

recommended that the SADBU be identified as an ~ntegral party in 

the SOB s~t-aside process· and that, as a~minimum~ the appeai 
. . -

r.ights. __ in- DFARS 19.505 be ma~e applicable to the SD~ set-aside 

program. ·The DoD should, in order to show vigorous support for 

this Congressionally mandated program, cons-ider providing ·more 

stringent and higher visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms·of who can challenge (protest) a contract award under a SOB 

set-aside. Protests.have frequently been used within the SOB set-

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

parties under the SOB set-aside be restricted to qualified SOB 

offerors, and that some considera~ion be given to imposing 

penalties for protests which are ultimately determined to have 

been frivolous in nature. 

6. The DoD ._.Interim Rule contains no provisions for 

encouraging ·the award of SDB contracts· under P. L.· 99-661. (See 

Inte.rim Ruie, ... 52, Fed. Reg. 16263 ·(to be ·codified at 48 CFR 
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' ~ . 

§§ 204_, 205, 206, 219 and 252)). Therefore, we recommend that 

some measure of the contracting o_fficer' s performance include an 

evalu·ation ::of satisfactory progre_ss towards the 5% goal .. 

- -

-7. Small disadvantaged businesses should not be 

excluded from partic-ipation in the program simply because they 

cannot-perform the entir~ scope of the requirements. Contracting· 

office~s·shbuld-be encouraged to consider- partia1 SOBs set-asides 

where there are S~s-capable of performing discrete portions of 

.ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of DFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken as a package, these recommended changes are 

intend~d to substantially heighten the probability of realizing 

the DoD.Minority Goal and to take a first step toward promoting a 

higher level of minor~ty business participation in government 

contracting as a whole. 

-a-



EXECUTIVE SUMMARY 

POSITION PAPER of the COALITION TO IMPROVE =MINORITY CONTRACTING 

Seven (7) specific ~reas wo~ld significantly enh~nce the 
mandated DoD: Minority Contractin~ Goal Proqrafu_of Section 1207 of 
P.L. 99-661. -

Substantive Programmatic Improvements (Transition Plan) 

1) The Interim Rule does not give special consideration 
to firms qualified under the SBA Section 8(a) Program -- the 
effect of the implementation of P.L. 99-661 would be to dilute the 
impact of Section 8(a). To prevent such an occurrence, a 

decision-making process should be ~mplemented to guide the 
contracting officer toward a fair distribution of appropriate 
contracts. 

2) Subcontracting should be limited to 25% [unless the 
subcontract is to a qualified MBE utilizing a " Mentor" concept) 
to ensure that the bulk of the dollars reach the minority 
·community, as intended. 

3) MBEs which have "graduated" from the 8(a) Program 
should be encouraged to participate in the DoD Goal Program, by a 
regulatory change that no portion of the gross receipts or 
employment_c:Jf a business concern awarded pursuant to Section 8(a) 
shall be included in determining the size of those firms under the 
SDB set-aside program (See H.R. 1807, Section 7) or some other 
appropriate increase in the size standards, solely for the DoD 
Program. 

Crucial Procedural Improvements 

4) The Small and Disadvantaged Business Utilization 
(SADBU) representatives should be an integr~l party in the SDB 
set-aside process and the appeal rights in DFAR 19.505 should 
apply to the SDB set-aside program. 

5) SDB set-aside protes~s should -be restricted to 
qualified SDB offerors, with penalties assessed for frivolous 
protests. 

6) Some ~~;teasur_e of the contracting officer'-s job 
performance ·should include an evaluation of satisfactory progress 
towards the· sx""·qoal. ~ 

7) Implementatfon of P.L. 99-661 should include the 
award of po~tions of contracts to,SDBs to increase SDB 
participatio-n in Defense contracts. 

-9-
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POSITION PAPER 

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661 

DATE: July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely response by the Department of Defense (DoD) 

in implementing.Sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Aut~orization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In r~ading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority community would realize five· 

percent (5%) of the defense procurement dollars through government 

procurement with qualified.minority business enterprises, 

historically Black colleges and-universities and other minority 

institutions. The leg-islation recognizes that there is_ no 

economic parity between the mino~ity and majority populations, and 

attempts to close this gap by providing an-opportunity for the 

minority community to·_,.participate. more equitably. in the economic 

distribution _through _defens_e procurement .. 
~ 

The Department of Defense implemen~ation of the 

legislation~ whi_le timely;. doe~. a·ppear to lack the nece.~~at;"y 
. -. . ... . :_· _ .. : :-_-..... ·-.... ·::··· .- :._:. ': _ _ ... . ·. ;. ·:_:_ · .. : ; ·.. . ·· .... -~ .. · ... · .. . .·· .. _ . · ...... . 

ag_qressiv~ness and emphas'is 'to rea-son-ably expect that the 5% goal 



. . . . . . 

will be achieved. ln fact, the implementation relies heavily on 

the provisi:ons of 15 U.S.C. 637 et seq, the Small Business Act,. to 

the detriment of the realization of the goal. 

- S;even ( 7) specific areas which would significantly 

enharice the .. probability ~f at~~ining the goal, within the 

framew~rk of the legislation, are·set forth below. An Executive 

Summary whi¢h provides a brief overview of these proposed actions, 

is attached .. 

Substantive Programmatic Improvements (Transition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a) Program because 

Certified_8(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to. 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the 8(a) opportunities, it is necessary that some 

hierarchal decision process be utilized since the regulations as 

presently written po_ssess the potential to severely restrict the 

opportunities for newly established or smaller 8(a) firms. 

The propos·ed r·egulations· establish the first pri·ority of_ 

the total SDB set-asid~ .in the set-aside program order of 

precede~ce (Section 219.-504). At.the same time, Section 

219.502-72(b)(2)_ reqUires ·the contracting .officer to make·an SDB 

set-aside determinati()n .when ~ultiple .respon.sible 8(.a) firms 
. . . '• .. ·-· . . . . . . .. 

. · .. · .. _:.·· ... ,, .. - . .• . . . - ... __ - .. · . . .. ·- . . ·.· .- :; : ... . . -: . . . . 
express· an interes·t in ..:"having·~ acquisition placed in the ··e(a) 
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program~ Under._. these .proposed req\llati.on·s, ·small 8(a)· firms not 

yet firml~ established wou~d be forc~d to compete before they are 

ready. Additionally, acquisitions properly identified foj the 

8(a) progr~m by the activity SADBU would then require a fulf 

technical .·_and cost competi~ion, rather than a. technical 

competitio~ among the compet_ing 8(a) firms followed by SBf\ 

financial _and management .assistance to the successful 8(a:} winner 

of the technical competition. 

To remedy this situat~,. the regulations should state 

that 8(a) firms would receive first consideration ·for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible S(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry· 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rule does not adequately address the 

degree of subcontracting which· a Small Disadvantaged Bu-siness 

(SDB) will ·be permitte~ to pursu~.under SDB set~aside procurement. 

T~is creates the.-. potential for a ~iqnificant portion of· the 

revenues earmarked foi the minority community to end up in . 

business of the majority community. This has been demonstrated 

under the existing small business' se.t-.aside program where large 
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busine-~s·· frequ~n-tiy. plays a major ·rQle in determining the outcome 

of· small business procurements, and takes a ~ignificant portio~ of 

the dollars intended for the small _business community. ·Many small 

businesses in the-defense industry realize that· unless they have·a 

la.rge business subcontractor when bidding a small business set

aside, that their bid is for nought·. This has been the central 

issue in many of the protestswhich_are heard by the regional 

offices of the Small Business Administration (SBA) and the Office 

This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SDB set-aside, 

unless the subcontract is to. a qualified Minority Business 

En~erprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars would go to the seq~ent 

of the marketplace for whom it was intenqed, yet would permit a 

SDB the opportuni-ty to seek additional needed capability to ensure 

successful performance of a procurement effort. It would further 

promote the strengthening of minority businesses through 

cooperative efforts of the firms "in the minority community. 

3. The DoD implementation defines SDBs by referencing. 

Section 8(d) of 15 U.S-:C. This sect·ion invokes the size st_andards 

as established for each industry by.::the SJ3A. The dollar volume of 

revenue represented by the DoD 5%· goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace. With SBA size standards as a limiting 
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factor~ it may be difficult for t~e DoD to find sufficient numbers 

of _qualified minority business en~erprises to meet this dollar . 

volume, especially since the size;of many of the MBEs in the 
. . 

defense industry has .. been unrealisti:c~lly inflated by revenues 

from subcontracts f·rom the SBA via the section 8( a) Program: ·. · 

These MBEs have historically faced consider_able ~ifficulty aft~r 

leaving the 8(a) business development program because of limited 

access to traditional financial institutions and bias within the 

marketplace. As a result, many of these--f..il;ms have not surv.i ved 

as minority businesses after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have_left the 8(a) Program, 

it is recommended that revenues of the MBEs which were obtained 

via the 8(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bill before the 

U.S. House of Representatives, H.R. 1807, addressing the S(a) 

Program participation. Further, the SBA has the authority to take 

such action within the framework o! 13 CFR 121.2 and 13 CFR 

124.112(a)(2). Alternatively, as the intent of this legislation 

is neither to redistribut~ procurement dollars among small 

businesses.nor·to lowe7 t~e amount=of procurement dollars among 

small busi~esses, the size standards for "disadvantaged busines~" 

under this legislati-on could be ·re~ef.ined such that if there are 

two or more disadvantaged businesses capable. of performing the 
. 

work, it could be set-aside. This would establish the preference 
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that the procurements set-aside should come from the unrestricted, 

rather than the small business marketplace. (See the . attached -

legal authority for the action proposed.) 

Cruc~al Procedural Improvements 

4. The DoD Interim Rule effectively eliminates, from 

the SDB set-aside determinat1on process, the most knowledgeable 

and efficient r~source that the DoD possesses for assisting in 

making these determinations. While the' DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Dir~ctors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which-deal with· adjudicating rejections 

of set-aside recommendations between contracting officers and 

SADBU's, have been made inapplicable to the SDB set-aside program 

by DFAR 19.506. This undercutting of SADBU authority is further 

demonstrated in the DoD policy statement, where it is recommended 

that the contracting officer utilize acquisition history, 

solicitation mailing l~sts, the Commer~e Business Daily, or-DoD 

technical teams (a new and undefined ~erm) to ~ind two capable SDB. 
~ 

sources. The exclusion of the SADBU representative from this 

process is highly suspect, especially since the SADBU 

representative would be the most likely person to have, in one 
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location, more information· on SDB companies and capabilities than. 

any of the sourc~s listed in the policy. It-is:specifically 

recommended that~ the SADBU .. be i,dentified· as _a~ integral party·in 

- -
the soa·set-asid~ process and that, as a minimum, the appeal 

rights in DFARS 19.5.05 be made. applicable -t.o ··the SOB set-aside 

program. The DoD should, .in or4er to show vi~orous support· for 

this CongressionallY. mandated program, consid7r pr9viding more 

stringent and higher visibility'appeal rights that.will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest) a contract award under a SDB 

set-aside. Protests have frequently been used within the SDB set-

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, ·etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

:parties under the SDB set-aside.be restricted to qtialified SDB 

· offerors, and that some conside.ration be ·given: to imposing 

penalties for protests which are ultimately determfned to have 

been frivolous in·nature. 

6. The= DoD I.nterim Rule contains no p;rovisions for 

.. encouraging the- award of SOB contracts under P.L:. 99-661. (See·· 

Interim Rule, 52,_Fed. Reg. 16263 (to be codified at 48 CFR 

-7-
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§§ 204., 205, 206, 219 and 252) 1. Therefore, we reco.mmend that 

some measure of the con~racting officer's performance inC:lude an 

evaluation of satisfactory progre~s towards the-S%.g~al. 

-· 7. Small disadv~taged businesses should· ·not be 

excluded from partici~ation in the pro9ram simply be~ause· they 

cannot-perform the entire s.cope of the requirements. Contracting 

officers shotild be encouraged to consider parti~l SDBs set-asides 

where there are Sl>Bs...-.c-apable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

r~sult that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of DFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SDBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation~ 

Taken as a package, these recommended changes are 

intended to substantially heighten the probability of: realizing 

the DoD Minority Goal and to take a first step toward promoting a 

higher level of minority·business participation in government 

contracting as ~ whole·. 

-a-



EXECUTIVE SUMMARY 

POSITION PAPER of the COALITION TO IMPROVE MINORITY CONTRACTING 

Seven (7) specific areas would significantly enhance the 
mandated DoD M~nority Contracting Goal Program ?f Section 1207 of 
P. L. ·99-661. 

Substantive Programmatic Improvements (Transition Pla·n) · 

1) The Interim Rule does not give special ~onsideration 
to firms qualified under the SBA Section 8(a) Program -- the 
effect of the implementation of P.L. 99-661 would be to dilute the 
impact of Section 8(a). To prevent such an occurrence, a 

decision-making process should be ~mplemented to guide the 
contracting officer toward a fair distribution of appropriate 
contracts. 

2) Subcontracting should be limited to 25% (unless the 
subcontract is to a qualified MBE utilizing a " Mentor" concept] 
to ensure that the bulk of the dollars reach the minority 
community, as intended. 

3) MBEs which have "graduated" from the 8(a) Program 
should be encouraged to participate in the DoD Goal Program, by a 
regulatory change that no portion of the gross receipts or 

.employment of a business concern awarded pursuant to Section 8(a) 
shall be included in determining the size of those firms under the 
SOB set-aside program (See H.R. 1807, Section 7) or some other 
appropriate increase in the size standards, solely for the DoD 
Program. 

Crucial Procedural Improvements 

4) The Small and Disadvantaged Business Utilization 
(SADBU) representatives should be an integral party in the SOB 
set-aside process and the appeal rights:in DFAR 19.505 should 
apply to the SOB set-aside program. · 

5) SOB set-aside protests should be restricted to 
qualified SOB offerors~ with penalties assessed for frivolous 
protest·s. 

6) Some measure of the contracting officer's. job 
_performance should inolude an evaluation of satisfactory progress 
towards the 5% goal; 

7) Implementation of P.L. 99-661 should include the 
award of portions of contracts to 'SOBs to increase SDB 
participation in Defense contracts. 

-9-
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Mr. Charles w. Lloyd 
Secretary 
ODASD (P) OARS 
c/o OASD (P&L} (M&RS) 
~oom 3C841 The Pentagon 
Washington, D.C. 20301-3082-

Dear Mr. Lloyd: 

Gregory E. Lawrence 
. 1872 Ithaca St. 
Chula Vista, CA. 

92013 

23: July 1987 

As an employee of a small disadvantaged business I urge your 
adoption of the attached changes in tnterim Rule, implementing 
Public Law 99-661, proposed by the Coalition to Improve DoD 
Minority Contraction. 

Sincerely, 

cc: Honorable Casper Weinberger 
Secretary 
Department of Defense 
Tne Pentagon, Room 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Buisiness Administiation 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage . 
u.s .. House of Representativ~s 
Room 1121 Longworth Building 
Washington, D.C. 20515 

Congressman Duncan Hunter 
366 So •. :Pierce Street 
El Cajon, Ca. 92020 

1 

Senator Alan Cranston 
744 G Street, Suite 106 
San Diego, Ca. 92101 

Senator Pete Wilson 
401 B Street, Suite 2209 
San Diego, Ca. 92101 

Congressman Jim Bates 
3450 Col leg~ Avenue,· #231 
San Diego, Ca. 92115 
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POSITION PAPER 

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661 

DATE: July 14, · l987-· 

FROM: COALITION TO IMPROVE DOD· MINORITY CONTRACTING 

The timely response by the Department of Defense (DoD) 

in implementing Seccion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

t987 Federal Register can provide additional opportunity to the 

minority community in the pursuit·· of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this : 

legislation was that the minority ·community would realize five 

percent~ (5%) of the d~fen~e procurement dollars through government 

procurement wit~ qua~ified minority business enterprises, 

historically Black colleges and universities and other minority 

ins~i tutions. The legisla-tion recoqnizes that there is no 

economic parity betwe¢n the minority and majority populations, and 
. . . 

att~mpts to close this gap by providing an opportunity for the 

min~rity community; tb. particip~te more.: equitably in the economic 

distribution thro~gh·defense pro~ureme~t~ 
. . 

The Department of Defense implementation of the 

legislation, while timely, -dqes· appear to lac~ _the necessary: ... 
.. . . . . . . .. . . . . . . . .. . . . . . . -.· ........ -~· . . . . ..... • .. 

agqressi veness and emphasis to reasonably expect _that ~he 5% "·go_al 



will be achieved. In !.act, the implementa.tion relies heavily on 

the provfsions of 15 U.S.C. 637 ~t ~eg, the Small Business Act; t.o 

the detriment of the realization;o! the q6al. 

Seven (7) _specific areas ~hich would·siqnificantl~--

enhance the probability of attaining the qoal,_within the····_. 

framework of the legislation, ~reset forth~bel~w. An Executive 

Summary which provides a brief overview of these proposed actions, 

is attached. 

Substantive Programmatic Improvements {Transition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section S(a) Program b~cause 

Certified 8(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to-

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR-219.502-72). In order to 

preserve the S(a) opportunities, it is nec~ssary that some 

hierarchal decision process beut~lized since the regulation~: as 

presently written possess the pot~ntial to severely restrict the 

opportunities for newly established or smaller S(a) firms. 

The proposed regulations establish the first pri·ority· of 

the total SDB set-aside -in the set-aside program order of 

precedence :(Section 219.504). ·At t}?.e same time, Section 

219.502-72(b)(2) requires the contracting _officer to make an:SDB 

se~-aside determination when ,multiple r:espot:lsible 8(~_) ·firms. 
. . .- .. . . . : . ;. ·: . ·• . ' . . . . . . :. . . 

express an interest in having an acquisition placed· in the S(a) 

-2-



prog~am. Under these prop6sed regulations~ small S(a) firms not 

yet~~i~m~y establishe~ vould be forced to compete before they are 

· rea~y. ~dditionally,_ acquisit:ions properly identified for the_· 

S(a) :_prog':ram .by -the a-ctivity SADBU would then. require a full 

techili~at_ and· cost co-mpetition __ , rather than a technical 

competition among the competing S(a) firms followed by SBA. 

financial: and management assistance to the successful S(a) winner 

'of the technical competition. 

To remedy this situatLon,. the regulations should state 

that S(a) firms would receive first consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible S(a).firms express an interest in an 

acquisition, for all appropriate procurements below a cert.ain 

threshold value. This would be similar to ·the threshold presently 

established for the small business set-aside program in DFARS 

·-:·. 19.501. Specific and different thresholds (e.g. all appropriate 

acqui-sitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rule does not .. adequately address the 

degree of subcontracting which a Small Disadvantaged. Business -: 

(SOB~. will be permit:te,d to pursue under SOB set-aside procurem~nt. 

This:creates_the potential for =a sl.qnific~t portion-of the 

revenues .earmarked for the mino·ri ty comm\mi ty. to end up in 

business of the majority community~ This has been demonstrated 

under the existing small business set-·asi.de program where' larqe 

-3-. 



business frequently plays a major role in determining the outcome 
" 

of small business pro~ur~me~ts, and takes a significant portion of 

the·dollars intended f~r th~ small business comm~nity. Many small 

businesses· in the defense. ibdus~ry-realize that ~nless they-have a 

large bu~iness subcontracto~ when biddi~g a small_ business set

asi~e, that their bid ~s fo~ nought. T~is has been the central 

issue in many of the protests which are heard by the regional 
. . 

offices of the Small Busine~s Administ~ation (SBA) and the Office 

of Hearings and Appe-al..s.. This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SOB set-aside, 

unless the subcontract is to. a qualified Minority Business 

En~erprise (MBE), in which case the degree of subcontracting 

permitted vould be considerably more liberal. This approach vould 

both ensure that the bulk of the dollars vould go to the segment 

of the marketplace for whom it was intended, yet would permit_ a 

,sea the opportunity to seek addi tiona! needed capability to ensure 

succe.ssfu~ performance of a procurement ·effort. It would further 

promote the strengthening of. minority businesses through 

cooperative efforts of the firms in the minority community. 

3. -The DoD implementation defines SOBs by· referencing 

Section S(d) of 15 U.S~C. : This section invokes the size standards 

as establish~d for each iridust~y by.the SBA. The:dollar volume of 

reven~e represented by·t~e DoD 5% goal, if achiev~d, ~ould: 

quadruple the current level of performance of minority businesses 

in the defense marketplace. With SBA size standards as a limiting 

-4-



.f·~ 7-V1~1~::~-1~t~~· 
,.';1 

factor, it may·be difficult ,for the DoD :to find sufficient numbers , . . 

of qualified· minority business enterprises. to meet thi~ dollar 

volume. especially since the· si~e of many· of the· MBEs in the 

defense industry has been-unrealistically in~fated by revenues 

from subcontracts from the SBA via the section S(a) Pr_ogram. 

These MBEs· have historically' face_d considerable difficulty after 

leaving the S(a) business developrttent program because of-limited 

access to traditional financial inst-itutions and bias within the 

marketplace. As a result, many of these-~ms have not survived 

as minority businesses after leaving the support of the S(a) 

Program. To create a_larger source of qualified SDBs.and to offer 

a source of market a·ccess to MBEs who have left the S(a) Program_, 

it is recommended th~t. revenues of the MBEs which were obtained 

via the S(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside progr~. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bill before the 

U.S. House of Representatives, H.R. 1807, addressing the .S(a) 

Program participation. Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 and 13 CFR 

124.112(a·) (2). Alternatively~ as .the intent of this legislation 

is neither to redistribute procurement dollars among·small: 

businesses nor to lower the anaount of procurement dollars among 

small b~sinesses, the size standards (or "disadvantaged business" 
. . 

under this leqislation·could·be redefined such that if there are 

two or more disadvantaged businesses capable of performing the . . 

work, it could be set-aside. This would establish the preference 

-s-



, 
that the procurements set-aside should come from the unrestricted, 

rather than the, small business marketplace. (See the attached 

legal auth6rity forth~ action proposed.) 

Crucial Procedural Improvements ' 

4. The.DoD Interim Rule effectivel'y eliminates, from 

the SOB set-aside determination process, the most knowledgeable 

and efficient resource that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business. Utilization ( SADBU) represeritati. ves (i.e.·; 

· DoD· ·Director, Associate: Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is· nonexistent in DoD's procedures. The 

pro~edures in DFAR 19.595, which deal with adjudicating rejections 

of set-as·ide recommendations between contracting officers and 

SADBU's, have been made inapplicable to the SDB set-aside proqram 

by ~FAR 19.506. This undercutting of SADBU authority is further 

demonstrated in the DoD polic:;:y statement, where it is re.commended · 

that the ·contractinq_officer utilize acquisition history, 
. •· 

solicitation ~ailing lists, the Commerce Business Daily, or DoD . 

technical teams (~ new and undefined ~erm) to find two capable SOB 

sources. The ·exclusion of the SADBU representative from this 

process is highly suspect, especially since the SADBU 

representative would be the most .likely person to have, in one 

-6-
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location, more infor~ation.on SDB_companies and capabilities than 

any of the sources l~sted ~n the policy. It is specifically 

recommended that .the.-SADBU- be identified as an integral party in 

the SOB set-aside pro~e~s_and that, as a minimum~ the appeal 

rights in DFARS 19.505 be ~ade applicab_le to-the. SOB set-aside 

program. The DoD should,_ in order to show vigorous support for 

this Congressionally·mandate4 program, ·consider providing more 

stringent and higher visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest) a contract award under a SOB 

set-aside. Protests have frequently been used.vithin the SOB set

aside program as delaying tactics in awarding contracts to allow 

for .bridging contracts, contract extensions, etc. Many prot-ests 

have not been well founded, and only serve to .. _. delay or perturb the ... 

normal procurement process._· It is recommended that interested 

parties \mder the-SDB.-set-aside be restricted to qualified SDB 

offerors, and that some con~ideration be-given to imposing 

penalties for protests which are ultimately determined to have 

been frivolous in nature .. 

6. The DoD ·rnterim Rule. cont~ins no provisions for 

encouraging the award of SDB contracts U:tlder P.L .. 99-661. lSee· 

Interim Rule, 52, Fed. Re·q. 16263 (to be codified at 48 CFR 
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§§~204, 205, 206,:219 and 252)]. Therefore, we recommend that 

·some ~easure of the ~ontracting ~fficer's performan~e include an 

evaluation_o! satisfactory progress towards the 5% ~oal. 

7. Small di:sadvantaged busine.sses should not be 

excluded from participation in the. program simp~y -be'cause they 

cannot· perform the entire scope of the requirements. Contracting 

officers should be encouraged to consider partial SOBs set-asides 

where there are SDBs-capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SOBs will be sufficiently large or qualified to 

perform some of the more compl~x Defense contracts. It is well 

within the spirit of DFAR 19..502-3, the purpose of which is to 

protect SOBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SOB participation. 

Taken _as a packag.e, these recommended changes are 

intended to substantially heighten the probability of realizinq 

the DoD Minority Goal and to take a first step toward' promoting a 

higher level·of minority business participation in government 

contracting as a whole. 

. .. 
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OPERATIONAL TECHNOLOGIES CORPORATION 
5825 CALLAGHAN, SUITE 225 ·• SAN ANTONIO, TEXAS 78228 • (512) 684-0000 

Mr. Charles w.: Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&:L) (M&:RS), Room ,3C841 
The Pentagon ; 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

July 23, 1987 

PURSUANT TO PROVISIONS of the 1987 National Defense Authorization Act (P.L. 
99-661), I hereby would like to offer comments in your ability to formulate a final rule 
(DAR Case 87-33). The following items expresses my concerns as an 8(a) contractor. · 

o SUBCONTRACTING OF MINORITY FIRMS 
The plan in implementing the five percent goal does not describe a detailed 
and/or support plan for reinforcing minority subcontracting opportunities. 
Presently, there is. no · .. active mechanism that regulates and ensures that 
subcontractors are given economic means to develop contracting capabilities 
in defense work. The DoD five percent goal should be further imposed on the 
_major defense contractors. I would propose that Commerce Business Daily 
announcements should clearly indicate that large defense programs will 
reguire subcontracts with minority firms as part of contract requirements. 
Major defense contractors should prove in advance, their affirmation action 
plans in supplementing the requirements of specific contract tasks which 
would allow minority subcontracting abilities before contract award is 
finalized. Major defense contractors must be forced into implementing 
opportunities with minority contractors before contract award periods, rather 
than after when equal opportunities for minorities begins to be a lessor fact~r 
once a concurrence of award is made. · 

o ·puBLICIZING CONTRACT ACTIONS (Part 205.202) 
The rule which provides Commerce Business. Daily notices to bidders 
concerning SDB set-aside reservations, as well as sources sought, should 
precede in the follo~ing context.·. 

The contracting officer should include a notice in the CBD synopsis indicating 
:that the · acquisitio~ may be set-aside for exclusive 8(a) participation if 
sufficient 8(a} sources are identified prior to an issuance of SDB participati<>n~. 
'This would allow 8(a) contractors to submit capability statements· and make 
known to the contracting' officers that a determination can be made based on 
8(a) responses. This· notice would allow 8(a) firms to make their interest anc;l 
·capabilities known prior to SDB participation announcements. The intent is to 
ensure that current minority firms be provided the first opportunity if they are 
presently certified 8(a) firms listed with the SBA.Italso allows 8(a) firms in 
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Page 2 
Mr. Lloyd 
July 23; 1987 

not having to comp~te with more experienced and capable SDB fiims who 
would normally have higher technological talents consistent with the demands 

.. of the ._acquisitions. ~ewly establish~d 8(a) firms need additional oppor-tunities 
in soliciting contract activities before co~peting .. witb more established SDB 
firms. : · The announcements on the Commerce Business Daily should. include 
evaluation preference for 8(a) firms and then for SDB concerns if adequate 
interests are riot received from 8(a) firms. 

o. EVALUATION PREFERENCES 
Contracting officer(s) should provide evaluation preferences for capable 8(a) 
firms over the SDB concerns. Presently, 8(a) firms are not being provided 
evaluation preferences in many instances and thus the SBA 8(a) program does 
not effectively function as intended by congress • 

.::.:' 

If additional information is needed, please do not hesitate to correspond and/or call 
at (512) 684-0000. 

MN/mtm 

Sincerely, 

~~ 
Max Navarro 
President 



Ever Ready First Aid 
and Medical Supply Corp. 

DUNS# 06-120-63-63 5 EAST 17th STREET • NEW YORK, N.Y. 10003 

(212) 989-5004 

July 1·3·, 1987 

b~jense Acquisition Regulatory Council 
. Att: Mr. Cha~les W. Lloyd 

Executive Secretary 
ODASD (P} OARS, c/o OASD (P&L} (M&RS} 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263}, ·and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively objec·t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
pro c e dura 1 hand i c a p s t ha t . t he Ha s i dim w i 1 1 s u f fer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a di sadvan
.taged group by the Secretary of Commerce pursuant to 
his· authority. to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
:1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a} (1}, the Defense Department has th_e 
·responsiblity. to make a similar determination. The 
controlling 'statutory test for the Defense Department 
ls indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
w.hether the group c~nsists of fndividuals •who have 
been subject~d to racial.or ethnic prejudice or cultur
a 1 b i as • • 1 5 U. S. C • # 6 3 7 ( a } ( 5 ) • Thus , · i n add i t io-n 
to the groups that are identified· 'in Part 219.001 
of the prop.psed regulations, the Defense Departmen.t 
should accept the findings of the Secretary of Co_mmer.~e 



Charles W. Lloyd -2-

(mo~t recently confirmed on 
Has l d i c Jews · cons t i t u t e a 
group i~dividuals. 

July 13, 1987 

Octob·er 24, 1984) that 
sacially disadv~ntaged 

In the absence of -express r.ecpgni t ion of Hasidic 
eligibility .in Part 219.001, -1 ~must respectfully 
o b j e c t t o t he pro t e s t_ pro c e d u i e s -s e t f or t h i n prop o sed 
Part 219.302.- These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are ·not members 
of a desi~nated· group. Unde~ th~ proposed procedures, 
designated group q1embers are entitled to a presumption 
of e 1 i g i b i 1 it y ·but other i ndi vi d ua 1 s · are not • . Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedur~s under Part 219.302. 

Mo r eo v e r , t he r e i s no s t a t u t or y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not _the SBA. Accordingly, 
I o pp o s e t he r e f e r r a 1 procedure s e t f o r t h i n proposed 
Part 219.302. 

Sincerely, 



Wm. CARGILE CONTRACTOR, INC. 
,I : 

GENERAL CONTRACTOR • CONSTRUCTION MANAGER 

.. July 13, 1987 

:Mr. Charles W. Lloyd 
Defense Acquisition Regulatory Council 
Executive Secretary, ODASD (P) ·DARS 
c/o OASD (P&L) (M&RS) 
Room 3-C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting . goal. Although the regulations are a step 
in the right direction, it appears that a number of important 
issues have been overlooked. 

First, the regulations contain no express provisions for sub
contracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and 
universities or minority institutions. Third, partial set 
asides have been specifically prohibited despite their potential 
ability to facilitate minority business participation. 

Having analyzed the legislation, it is my opinion that the 
legislation poses an emminent and serious threat to the existing 
8(a) program. I urge the Department of Defense to address these 
issues quickly and thoroughly in the final regulations. 

Sincerely, 

-WM. CARGILE CONTRACTOR, INC. 

w.J;Ui~ 
William Cargile, III 
Pre~ident: 

WC/jh 

P.O. Box 14428 • 2008 Freeman Avenue • Cincinnati, Ohio 45214 • (5·13) 381-2442 

~ ..... 



Hardg Co~stmctlon Compang, Inc. 
GENERAL CONTRACTORS 

July 22, · 1987 

Mr. :ch~rles W. Lloyd, Executive Secretary 
Defense Acquisitiofi Regulatory Council 
ODASD(P)DARS 
c/6 OASD(P&L)(M&RS) 
Room 3C841 
The Pentagon 
Wash-ington~ DC 20301-3062 

Dear Mr. Lloyd, 

As a concerned member of America's Construction Industry, I must express to you 
my opposition of the "Interim Rule" - "Rule of Two" which affects the small 
disadvantaged business. 

First let me say that if you are going to give away 10 percent, go ahead, but do 
it above board,. let the American People know and be prepared to answer to the 
American Public. 

As I have previously stated (regarding the unionization of the Construction 
Industry), this action serves no useful function and will only result in:-' 

a. increased cost of construction and/or service 
b. downgrade the quality of construction 
c. a non-reduced budget. 

As a member of the most competitive industry (all work we have is through direc:t 
bidding), I welcome any and all competition, but for God's Sake, don't penaliz~ 
me by LO percent going in. You are driving legitimate competition out and winding 
up ~ith fly by night (for the most part) incompetent, and give me somethin~ 
.::ontractors w·hich are incapable of preparing_ a bid and performing the required 
work. 

I implore you to be more concerned for the "good of America"- and less ·concerned· 
~or special interest groups and giving away monies .. 

Items which-concern me even more are: 
a. Ruie of Two is not necessary, nor authorized by Con~~ess. _ 
b. A smaller "Ruie of Two" used in -Small· Business Set-Asides resulted in: 

80% of defense construction contract action being set aside in 1984. 

HOME OFFICE: P.O. BOX 5856 e PINE· BLUFF. ARK.·• 71611 e 535-5504 
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July 22, 1987 

Mr. Charles W. Lloyd 
Page two 

In closing, I must say ·that I know some SDBs which are legit~mate and while they 
will accept· the special favors, are not relying on it. For ~hese, it makes no 
difference. · 

I would app.reciate your taking time from your. busy· schedule (as: I have) to advise 
me of.your_stand on this matter~ 

TSF:cww 

cc-AGC 

Yours very truly, 

HARDY CONSTRUCTION COMPANY, INC • 
.... ---) : 

. .······ ,.,./ 

. ..---·--·;1 .-·~// / 

'<--=--/:~ "'-./ I!~ 
Thurston S. Fox, 
Office Manager 
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BANKS & BANKS. LANDSCAPING, INC.· 
2541 HIGH RIDGE ··ST. lOUtS. MISSOURI63136 · (314) 388·3863 

July 21, 1987 

Defense Acquisition Regulatory.Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P}.DARS; 
c/o OASD (P&L) M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
contracting goal. ·Although the regulations are a step in the right 
direction, it·appears that a number of important issues have been over
looked. 

First, the regulations contain no express provisions for· subcontract
ing. Second, the regulations do not provide for the participation of ::·· 
either historically Black colleges and universities of minority insti
tutions. Third, it is unc~ear on what basis advance payments will be 
available to minority businesses in pursuit of the 5% goal. Finally, 
·partial setasides have been specifically prohibited despite their 
potential ability to facilitate minority business participation. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 

Sincerely, 

Carrie E. Banks, V. Pres. 

CB/cw 



EL PASO COUNTY CONTRACTORS ASSOCIATION. INC. 

July: 1 1987 

A COLORADO NON·PROFIT CORPORATION 

P.O. BOX 79!53 

COLORADO SPRINGS. COLORADO 80933 

Defe~sse Acquis.itior:t __ Regulatc•t"'Y C.::·:~-'Ytcil 
-ATTN~ ~harles W. Lloyd, Exec~ Se~reta~y,· DDASDCP) DARS 
c/o QASD <P&L> <M&RS> Room 3c84f The·Pentagon 
W~sh~n~ton, D.C. 20301-3062 

Re: Contract Goal for Minoritie~ 

·Deal'" Mt". Lloyd: 

-..: .:. 

It has come to our attention~ th~t your-office ha~ recently 
written 11th hour i~plementatio~ rules as -a result of the 
Dep~ty Secretary of Defense reading a policy statement on 
l'r1at"ch 18th. This "I y-d:: et" i m Ru 1 e" ameY"tcls the Defer-,se 
Acouisition Regulation Supplement of the National Defense 
Authorization Act for Fiscal Year 1987 <Pub. L. 99-551) -
II CoYst ri:.":tCt Goa 1 for"' ril i Y'IO'r .... it i e=." II !:._=) 

We can certainly understand and respect the initial intent 
of this legislation to allow up to 5~ of government 
contracting to be made available to small disadvantaged 
businessesu But as we now understand~ the 5% rule has been 
improperly amended to effect as much as 100~ of Federal 
cor1t "r"act: i r1Q ~ 

With implementation of such directives, we have some 
d iff i cu J. t y UY'JC!er ... st artcl i y·!g who the "ci i sadvard:. a!;!ed" t r"U 1 y a·,.-'eu 
It is becoming very evident that -those firms NOT complying 

.with minority, SBA, women-owned~ etc. are BECOMING the 
disadvantaged through unilateral _directives such as this. 

Gl' • .... As c:_,-, c J. ·- t 1. ,-, ,., · ..... - ,.., ..... e c: ="' ·1-: c: 1· ·::· r.::; "::> 1:;. ·f 1. ; .: ·:.j t e --; c··-· r;1 ;·1 '=' ,.., -. ·• · "" ! -\ I - - . d - I • I l:' !-:-' I -' = I f \. ..... L... .... c;, . • ·'· .1. L:. \..: - ' • I . ..:;. • L ... (;.., -

contracting firms ~nd suooliers in th~ Pike's Peak region 
wh6 feel that the appropriate o0blic comment and imp3ct 
statement oeriods be observed prior to such an 

Further, that o~~y when all parties 
:i r1 t 2 r ... e s ·t E· c! i Jr~ b i c~ c:f t i'·~ g g ~=• \/ e t ... l,.> rn e ·rl t c~ () 1,.1 t: ·}·.·\ r..:t c: t: :.:;. f(: t3~ ~/ -r-· {:·:·:' !3 p C~t ~1 c~ .... ! ~·:':i. 
corn ~:~ e t i t i ... ,.. E· b i c! d i i'"li-;J 1"1! a -r-· !--<. e t ~ .... J i l l eve y· y c. ;'H-2 ~ ~=- :\. r·d~ i'?. ,.--. t2 ·=- t b:~= 

served and not JUSt a legislated:select few. 

Thank you for _your-attention tb.this issue and at) i~mediate 
withdrawl or this directive. 

cc: Rep. Joel Hefley 
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DUNTON CONTRACTING, INC. 
1825 GENERALS HIGHWAY 

ANNAPOLIS, MARYLAND 21401 

July 17, 1987 

Defense Acquisiti~n Regulatony Council 
Attention: Charles W. Lloyd, Executive Secretary 
ODASD ( P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3c841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Sir: 

As President of a general contracting firm that has been in business 
for thirty years, and is considered a small business, I find the Defense 
Department interim rule allowing only small disadvantaged businessess to 
compete for Defense Contracts through fiscal 1989, to be discriminating 
and unfair. 

If such a rule is enforced, we would be forced out of business since 
the majority of our contracts are with the Defense Department. If this 
would happen, would we then qualifY as a small disadvantaged business? 

Respectfully, 

(301) 266-5466 

(301) 841-6507 

(301) 261-8322 

~~~ 
Carroll R. Dunton 

President 
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:COLORADO CONTRACTORS ASSOCIATION, lNG. 
: 1451 SOUTH ASH STREET, P. 0. BOX 22106, DENVER, COLORADO 80222· 

303-756-9451 

July 20, 1987 

Mr. Charles W• Lloyd, Executive Secretary 
Defense Acqui.si tion Regulatory Council 
GDASD (D) DARS 
c/o OASD (P&L) (M&RS) 
Room 3 C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

Col or ado Contractors Association opposes interim regulations of 
Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

As we understand the interim regulations the Department of Defense 
must receive a solicitation for set aside .if history shows that 
within the past 12 month period a disadvantaged firm was within 10% 
of an award price on previous procurement. 

We believe the goal established by the Congress of awarding 5 per 
cent of military construction contracts to small, disadvantaged 
business is, in itself, sufficient. We fear that what will occur, 
using .the proposed interim regulation, will result in 80% of these 
contracts being set aside as occurred under Small Business 
Administration in 1984. In 1985, disadvantaged businesses were 
awarded 9% Qf Department of Defense contracts. Clearly the 5 per 
cent rule alone is sufficient to provide the participation _desired. 

In Colorado the state, the largest city, the State Highway 
Department and the numerous federal agencies located here all· have 
various per~entage goals and objectives which turn into quotas. · 
There is a real problem during the construction season when most· 
qualified MBE's are busy, in locating sufficient numbers of these 
ffrms so that all can fill their quotas. 

continued 



Mr. Charles W. Lloyd 
July 20, 1987 
~age Two 

The constr~ction industry in Colorado is 'on a decline. Forcing a 
dramatic .increase in the participation. of smal-l, emerging 
contrac_tors as your interim rule suggests may well spell his 
defeat. The carrot becomes to() large. The :small contractor grows 
faster than .his experience and financi:al ·ability allows. This is 
why, in Colorado_, _there is a large turnover of minority firms. One 
minority contractor, himself a CPA and financial expert, advised me 
that his firm was ''busy every minute".· Yet his sophisticated 
accounting systems told him he was . "losfng his shirt". This is a 
fact of life familfar to all contractors, · but demonstrates the 
wisdom of slow, ordered-growth. 

An addi tion.al point ·is· that our Association would like to see 
government open procurement to all qualified contractors when there 
are fewer than three disadvantaged firms with acceptable bids. 
This would eliminate the problems cited above and provide 
sufficient competition to satisfy the taxpayers. 

I hope this commentary is helpful to you and that you will not make 
the Rule of Two a permanent rule. 

Inc. 

LKW:jem 
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Quali-Care lntematio~al lr:tc. 
Medical and Pharmaceutical Suppllu anci Equipment 

July 17, 1987 

Mr ~ Charles Lloyd 
Executive Secretary, ODASD 
Defense Acquisition Regulatory 
Council (P) OARS 

c/o OASD (P&L) (M&RS)-
Roan 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Reference: DAR (ASE 87-33) 

Dear Mr. Lloyd: 

Quali -care International, Inc. is a female, minority-owned wholesale 
dealership of medical, surgical and phannaceutical supplies and equip
rrent. The purpose of this letter is to carnnend the Depart:Irent of 
Defense for aggressively pursuing action. to inplenent Section 1207 of 
the National Defense Authorization Act for Fiscal Year 1987· (Public -
raw 99-661 and to sul:mit carnnents concerning the interim rule amending 
the Defense Federal Acquisition Regulations SUpplenent (DFARS). The 
proposed regulations, as published in the Federal Register (Volume 52, 
No." 85) on May 4, 1987, are rrost certain to contribute imrensely in 
enabling qualified small disadvantaged business concerns to l::lecc:ile cx:m
petitive and viable in areas of goverrment contracting previously 
unavailable to them. We applaud your overall action and offer the 
following carnnents: 

(1) As a small disadvantaged dealer (regular), I am_ partic
ularly concerned about the: provision \mder Section 
52-219-7006 (b) (2) (c) , entitled Agreement, which states: 

"A manufacturer or regular dealer sul:mitting 
an offer in its own name agrees to furnish, in per
fanning the contract, only end items manufactured . 
or produced by small disadVantaged business concerns 
in the United States. ~ • " 

ov~ a five-year span of ®ali-care's research of the 
medical, surg_ical and phcinnaceutical wholesale trade _ 
-in9ustries, we have fotmd ·that few, if any, :small dis-
advantaged manufacturers of the products we represent 
exist, making it virtually -impossible to furnish only 

2801 Eighth Street, N.E. • Washington, D.C. 20017 • 202/529-2250 
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Mr. Charles Lloyd . 
July 17, 1987 
Page 2 

end items manuf~ctured ·by small disadVantaged 
business concern$. (See attached roiA request 

- to Defense. PersOnnel Support Center [DPSCJ , date<l 
June 8, 1987 and DPSC ~esponse to CCI~ dated · 
July 9, 1987). We recannend, therefore, that this 
provision be ~ded as follows: 

II a nlan~acturer Or regular dealer Sul:mitting 
an offer in its 6wn name agrees to furnish in per
fanning the contract,· only end items manufactured 
or produced by small disadvantaged and/or small 
business concerns in the United States ... " 

Such amen.c:lm:mt \\10Uld provide small disadvantaged whole
sale and retail dealers ~ sources frcm which to 
obtain end items and thus insure their participation 
in the program. 

( 2) Rule of Two. The rule of 2 should also address the rule 
of OOD' s Small and Disadvantaged Specialists. To assure 
balance in this important process, the contracting 
officer Should not have sole authority. 

· (3) Protests. Frivolous protests should be disallowed; 
protests should be l:imited to only affected finns with 
·econanic interest in the Bid Process. If frivolity is 
. detennined to be· a factor, penalties should be invoked 
·and time frarres. should be established with each step 
:·.of the protest process: to avoid. "delay" tactics. 

We look forward to your favorable consideration of our recamendations 
and \\10uld welcorre the opportunity to assist in expediting .inplementation 
of this very important OOD contract goal for minorities. 

Fashaw~· 

Attaclmtents 

I •'_', '· 



DPSC-~1XA 

DEFENSE LOGISTICS AGENCY 
DEFENSE PERSONNEL SUPPORT CENTER 

2600 SOUTH 20TH STRUT 

PO BOX 14tt 

PHilADElPHIA, PENNSYlVANIA 1910f.l41t 

JUt a 1987 

Reference Number <s> ____ X=-:/-{:J 5_}_ __________________ _ 
- -

Dear Sir/Nadam: 
. -

This is in response to your request, letter enclosed, for 
information under the Freedom·bf !~formation Act (FOIA). 

Please be. advised thai the Act prdvides for collection from. 
requestors for the cost of record search:!d r~pr.oduction·. 
Please remit a check in the amount of ~1~~-f!S! .... _. . 
The check s ho u 1 d be f o r ward e c1 to rr• y at tent ion at D P s C-WX A , by 
made payable t~· hee Tre7urer of the United States, no later 

..-"i /2 .;/).J. '/)r~ than d v -p-- t ~r~ . . 
We appreciate your understanding in this matter. If addi~ional 
information is·needed, direct correspondence to Ms. Rene• L. 
Strickland, Administrative Management Bianch, DPSC-WXA, using the 
above reference number(s). 

Sincerely, 

Encl ·t.~.'{~ 
Management Assistant 
Office of Installation Services 

I 
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·~~DPSC-~PSS-PJA (J. PARSHALL/fmc/x2833) 

SUBJECT: FOIA 87-R-333 -

~0: ~PSC-WXA 

Bel ow is the j nfor-rua tj_ on requested in subject FOIA. 

NSN Small Mfers. Small Di~advantaged 
· Mfgrs •. 

6515-00-242-969'5 
Catheter & Needle Unit 

6515-01--042-2468 
The rmon1e te r 

6545-01-120-2632 
Surv).val ·Kj.t 

6515-01-146-4257 
Electrodes 

6510-01-053-6259 
Stockinet 

6515-01-139-9051-
Needle 

6515-01-164-2895 
Mask 

6530-01-153-5365 
Irrieation Kit 

65-1 0-00-200..;.5000 
Bandage, -Gau-ze 

None ·None 

None None 

Yes None 
Fraass Survival Systems 
3830 Boston Rd. 
Bronx NY 10475-1116 

None 

Etex Company 
720 Old Wjllets Path 
Hauppauge NY 11788 

None 

None 

None 

American White Cross 
New Rochelle, NY 

·None 

None 

None 

None 

None 

None 

. ·-zrl () .·J ;;1 J 
/..1.~(1!;. .. --~ /'1~~-1:£~1/ 

J THAN PARSHALL 
C~ntracting Offic~r 

OLA f'ORM 111 
JUL az 

.-R&YIOUI &OITION MAY •• 
UMD UNTIL IXHAUITID 



Quali-Care lntematiori~l Inc. 
Medical and Pharmaceutical Supplies and: Equlpmen~ 

Mr. Ellwcx:>d Johnson, DPSE-wx 
Freedan of Infonnation Officer 

· Denfense Personnel Support Center 
2800 .South 20th Street ·\ ·. 
Philadelphia, Pennsylvania 19101-8419 

Dear Mr. Johnson: 

- : June .a, 1987 

Quali-care International, Inc. is a mdnority, female owned wholesale dealership of 
rredical, surgical, and pharmaceutical supplies and equiprent. The QCI offices and 
warehouse facilities are located at 2801 Eighth Street, N .E. Washington, D.C. 20017. 
CCI is interested in conducting business ttTith the Deparbnent of Defense and has a 
1=6lding· application for 8-A certification with the Srr1all Business Administration. 

The puq:x:>se of this letter is to request your assistance in researching the 
availability of small businesses (manufacturers) and/or sma.ll disadvantaged 
businesses (manufacturers) that provides medical, surgical supplies and equiprerit 
of the following National Stock Number (NSN) items. 

National Stock Number 

6515-00-243-9695 
6515-01-042-2468 
6545-01-120-2632 
6530-01-146-4262 
6530-01-042-2485 
6515-01-146-4257 
6510-01-053-6259 
6515-01-139-9051 
6515-01-164-2895 
6530-01-153-6365 
6510-00-200-5000 

Item 

catheter & Needle Unit 
Clincical Human Thentateter 
Survival Kit 
Surgical Pack 
·urinal, Male Patient 
Electrodes, Spiral, . Fetal 
Stockinet 
JiYpodenn.i.c Needle 
D~sposable Mask · 
~Irrigation Kit 
Banc1age, Gauze 

Your in:mediate consideration .. of the al::x::we request ~ld be appreciated. 

· 1 ours,- · . 

rn.oz~ 
Fashaw· . · : 

President 

RF/sfh 
I 

2801 Eighth Street, N.E. • Washington, D.C. 20017 • 202/529-2250 



The Honorable Robert B. Costello 
Assistant Secretary of Defense 
(Production & Logistics) 
Washington, D. C. 20301-8000 

Dear Secretary Costello: 

The ·Federal Register, Volume 52, Number 85, May 4, ~987, invites public 
comment concerning an interim rule amending the Defens~. Federal Acquisition 
Regulation Supplement (DFARS) to implement Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987, entitled ''Contract Goals for 
Minorities".· ANADAC has responded to that requirement and our letter to the 
DAR Council is enclosed for your information. Regarding this issue, I want 
to raise the policy question of fair and equitable treatment of minority 
businesses within DO~. 

Section 1207 establishes a goal for DoD to award five percent of its 
contract dollars to small disadvantaged businesses. From discussion with 
your staff, it is our belief that Congress intended to put DoD on notice that 
its implementation of previous small disadvantaged business (SOB) legislation 
was unsatisfactory, in particular as pertains to PL 95-507, requiring large 
business to implement meaningful small and disadvantaged subcontracting 
plans. From discussions at lower DOD levels, we sense there .is a general 
feeling among professionals that -- given the industrial structure that 
exists today -- it is not possible to meet a five-percent small disadvantaged 
business (SOB) goal in the research. development, and acquisition of weapon 
systems. From our observations, it appears that the Section 1207 interim 
rule is encountering strong·opposition and is in trouble. In fact, from the 
perspective of both big and small business concerns, it would appear that you 
are facing a major dilemma in moving ahead. · 

We propose that PL 95-507 be revisited to determine if it can be 
effectively and equitably implemented. There are some positive steps that 
can be considered. If SOB goals are to be successful at any level, the 
procurement workforce must be provided a systematic way to plan and execute 
the mission, attainment of objectives must be simplified, and incentives 
designed to motivate industry. The first thing I think that needs to be done 
is to tie the ·SOB objectives (and probably other small business programs) to 
the PPBS and acquisition decision-making process. Fiscal guidance under PPBS 
attracts the full attention of the Military Departments and must be con
sidered in departmental planning. This could put your objectives squarely 

·into the fiber of the DOD infrastructure. For major procurements, pass 
responsibility down to the Services Acquisition Executives and include goal 
attainment as part of the DSARC/Service reviews. Given the success of the 

. Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 



Competition Advocate General (CAG) program and its 6,000 advocates, consider 
that such CAG pro~edures (i.e., acquisition_ plan, J&A, next level reView, 
etc.) could be extended effectively to cover contracting for overall minority 
goals. Competition is now easier than sole source contracting. In terms of 
incentives, award fee contracting methods or other fee-enhancing techniques 
could be applied wherein fees earned or payments are tied to how well the 
contractor/subcontractors plan and execute a pre-determined minority con
tractor program. This has always worked well when DOD institutes a major 
planned management change involving large contractors. 

An effective 95-507 implementation program needs to be tailored to 
reflect the unique characteristics and circumstances of each sector. In the 
support se_rvi ce industry, the answer is clearly one of add-on. Keep FAR· 
19.501(g) as pertains to small business set-asides and ensure that similar 
guidelines continue for the 8A program. These two aspects are generally in 
balance and work. Expedite qualification of additional 8A service firms but 
ensure that those company officials who will address the intricacies of 
weapon systems support are themselves qualified. These are necessary 
criteria to reduce the number of 8A failures. Self-certification without 
checks and balances is questionable; it threatens the viability of 8A firms 
that work hard to qualify and obtain certification. Additionally, larger 
service contracts must be reviewed fo~ applicability.to this program. Many 
more of the large, omnibus service contracts are currently susceptible to 
breakout for all categories of small business set-asides. While there is 
resistance to such breakouts at the project office level, small ·business 
representatives are for the most part, sufficiently qualified to identify 
logical breakouts or they can be trained to do so. 

In the long run, I believe the solution rests in structural changes that 
will develop, qualify, train, and employ high technology, medium-sized dis
advantaged businesses for the 1990s and beyond. The long-term development of 
capable_ minority-owned defense contractors is a worthwhile social program 
for the nation. The Office of the Secretary of Defense should seize the 
initiative to develop a wide range of innovative approaches to integrate 
disadvantaged businesses into the mainstream of D9D procurement. A major 
initiative in this area may require specific, carefully planned segments of 
an overall plan; for example: tax breaks to cover initi~l start~up costs; 
educ~tional grants to fuel disadvantaged businesses with skilled manpower; 
establishing priorities to furnish government tools and equipment; or assist
ing dedicated minority contractors in meeting mobilization needs (e.g., mak
ing snaps and fasteners); and modified forms of Employee Stock Ownership 
Plans (ESOP) to help attract and motivate skilled employees. Given that many 
DOD needs are now being met by foreign producers, contracting to reduce this 
dependency is attractive. If this line of reasoning makes sense, then DoD 
attainment of disadvantaged business goals is more truly a policy issue than 
a regulatory issue as it is now being addressed by FAR. 

If, in fact, you agree that implementing the small disadvantaged 
business goal is policy-related rather than regulatory, and that structural 
limitation~ make it extrem~ly difficult or impossible in the short run to 
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rectify the situation, it seems to make little sense merely to legislate 
through FAR and the interim rule. Other than causing disruption, such 
responses will accomplish little more than the DoD actions under PL 95-507 
which have failed as a remedy. Given the DoD history of awards to small 
disadvantaged businesses in the 1980s, it is clear that the brunt of the 
interim rule will fall in the support services industry and, more parti
cularly, on the small business set-aside program and these small businesses 
that depend on these awards for survival and growth. The set-aside program 
is to Government-oriented small business what the 8A program is to small dis
advantaged businesses. If DOD persists in implementing the interim rule as 
is, it will inflict grievous harm to many existing small businesses, which I 
suspect you recognize as not being the Congressional intent. What your staff 
will accomplish is the adversarial pitting of minority small businesses 
against non-minority small businesses in a very unproductive and distasteful 
competition from which resentment and an element of revenge will emerge. 
Furthermore, you almost surely invite Congressional hearings and further 
legistation that will reduce your flexibility, limit the use of project 
office and procurement official judgment, and increase micromanagement. 

As a former Acting Assistant Secretary of Defense (Installation & Logis
tics) and former Assistant Secretary of the Navy (Installations & Logistics), 
and now as the Chief Executive Officer of a company doing extensive business 
with DOD, I encourage you to (a) have your staff work informally with know
ledgeable Congressmen and staffers; (b) explain to Congress the constraints 
and restrictions which DOD operates under in weapons systems acquisition; and 
(c) develop and present a well thought-out, structured method to 11 bui.ld 11 

small and medium-size disadvantaged businesses into the industrial mainstream 
now and in the future. 

Enclosure~. 
a/s 

Copies to: 
The Honorable N. B. Leftwich, 

Dir S&DB Utilization 
Mr. Duncan A. Holaday, 

Dir, DAR Systems 

Respectfully yours, 



AUTOMATED DATt\ 
MANAGEMENT, INC. 

1920 Bladensburg Road, N.E., Washington, D.C. 20002. (202) 526- 044U 

H r· . C h 8 r · I 1 • ~; L 1 u y d 
Sec, ODl\SI> ( P) OARS 
c I o 0 A~; IJ ( l ' & L) ( H& R S) 

RH JC81t L 
Penlar,on 
Wash i nr, lon, DC 20301--3082 

Dear· Ht·. 1.1 uyd; 

August 3, 1987 

As nn P.lllployer~·-or an 8(a) Small Disadvantaged Business, I am writing lo add my 
suppot·l f 1)[" the lnb~r·im Rule implementing Public Law 99-661. I, along with 
many olher.·s, appt·eciate t.he impact that the 8(a) pt·ognlm is having on 
minority owned bu~ine~;scs enabling them access to contracts that might nol 
have h'~':'" a V8 i lab le to them t ht·ough not1na 1 _con t rae t ing procedu r·es. Pub 1 i'c Law 
99-661 wi 1.1 pt·ovide additional opportunities to those deser·ving cocporations, 
howevet·, the· Interim Rule implementing the law does have some major · 
d i s c r· e p <H 1 c i. '~ s l h a t co u 1 d red u c e i l s e f f e c t i v en e s s . 

The lnler·irn j~ule would not pt·ovide any special considerations for those 
companicG ;tJ.rendy parti.cipaling in and qualified under the SBA Section 8(a) 
pt·ogc:lm, t.hrd:eby diluting lhe effectiveness of both programs. Contt·acting 
officet·s ~;ho(Jld, as part of the Interim Rules, be provided decision-making 
criter.ia U18L would pt·ovidc a fair distribution of contracts between those 
companies pat"ticipating in the 8(a) program and those in the DOD pt·ogr·am. 

Hinot·ity PWE 8(a) prognJm "gt·aduates" should be encout·aged by DOD to 
Parlicip8le in lhe DOD goals peogram. That could be accomblished by chang,~s 
lo the ref;ulalion to allow no pot·tion of gross receipts or employment levels 
awa r·ded pu r:suan l lo 8 (a) to be included in contt·ac ts to be awarded under s 013 

set-aside program (See H.R. 1807-Sec 7), or to allow some other ~ppropriale 
inct·eascs i.n size-levP-Ls. 

I also feel slt·ongly that Small and Disadvantaged Business Utllization 
represer1L~ti.ves should be part of the SOB set-aside process and appeal 
under· DFAH 19.505 should apply to all SOB set-aside program contracts. 
set-aside pcotesls should be restricted to qualified SOB offerors, with 
penalties assessed for frivolous protests. 

(SADBU) 
rights 

SOB 

The inc lu!: ion of some measur·e for a contracting off leers job performance 
dicectly lied to satisfactory progress towards meeting the 5~ SOB goal would 
encout·age t:he maximum utilization of the program. 

ADM M;Hkcting Support, 201 N. Union, Suite 110, Alexandria, Virginia 22314, (703) 684-3200 
.1\DM-Europe, /\PO New York 09633, Telephone: 496121·502037 

/\OM-Korea, HHC. EUSA (C4S), APO SF 96301, Seoul: 822· 792-5559 
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The lnler·irn Rule for implementation of Public Law 99-661 should also include 
lhe m..ilhur·i.Ly to awat·d por·tions ·of contracts to SOBs. The authority would 
allow conlr:acling offlcet·s to increase SOB participation and ease lhe but·dr~n 

on reaching lhe 51o goal for defense contracts. 

The lnl,H·im Rule should also include a prov1s1on for application to contn1cls 
lel OCONUS. While some contracts fall under local treaty provisions r·equir·ing 
participation by foreign corporations, a significant number of contracts are 
let over·seas for U.S. companies only. The inclusion of a provision requir·i.ng 
over·seas contr·aclors to honor the Public Law 99-661 would greatly incr·ease th 
apat·ticipat.ion by minority corpot·ations in international business and provide 
a fut·thel' oppot·lunity for defense to meet its 51o goal. 

I ·must n~iteeate thal the Interim Rule for implementation of Public Law 
99-6~1 is basically a fine pt·ogram. However, with minor changes the prognun 
could incn~ase participation, pr·ovlde more opportunities forminority-owned 
corpoeatiorts, and allow the Defense department to realize its 5~ gonl. 

Sincerely, 

;/)tv;t( /~J~/j·-· .. · 
David Gurley / 

l ADM, Inc. 

I 



Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: · 

27 July 1987 

As an employee of a small disadvantaged business, I urge your adoption of 
the attached changes in Interim Rule, implementing Public Law 99-661, proposed 
by the Coalition to Improve DoD Minority Contracting. 

Sincerely, 

Robert A. Sulit 
13203 Portofino Drive 
Del Mar, CA. 92014 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U.S. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 
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Mr. Charles W. Lloyd 
Page 2 
27 July 1987 

cc: Alan Cranston 
880 Front Street 5S31 
San Diego, CA 92188 

Pete Wilson 
401 B Street, Suite 2209 
San Diego, CA 92101 

Jim Bates 
3450 College Avenue, #231 
San Diego, CA 92115 

Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 



. ., 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As an employee of a small disadvantaged business I urge your adoption of the 
attached changes in Interim Rule, implementing Public Law 99-661, proposed by the 
Coalition to Improve DoD Minority Contracting. 

cc: 
Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, Room 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 "L" Street, N. W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U.S. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 

Sincerely, 

Norman C. Knupp 
2046 Whinchat Street 
San Diego, CA 92123 

Honorable Alan Cranston 
880 Front Str.eet, Suite 5S31 
San Diego, CA 92188 

Honorable Pete Wilson 
401 "B" Street, Suite 2209. 
San Diego, CA 92101 

Honorable Jim Bates 
3450 College· Avenue, Suite 231 
San Diego, CA 92115 

Honorable Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 
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POSITION PAPER 

COMMENTS ON_ INTERIM RULE IMPLEMENTtNG PUBLIC LAW 99-661 

DATE: July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely response by the Department of Defense (DoD) 

in implementing Sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority community would realize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

historically Black colleges and universities and other minority 

institutions. The legislation recognizes that there is no 

economic parity between the minority and- majority populations, and 
. -

att_empts to close this gap by providing an opportunity for the 

mi_nori ty community to participate more equitably in the economic 

distribution through defense procurement. 

The Department of Defense implementation of the 

legislation, while timely, -does appear to lack the necessary 
. . .. . . . .. · ... 

aggressiveness and--emphasis to reasonably expect that the 5% ·go_al 



will be achieved. In fact, the implementation relies heavily on 

.the provisions of 15 tJ.S.C. 637· et seq, the Small Business Act,· t·o 

:the detriment of the realization.of the goal. 
.. 

Seven (7) specific areas which would signific$ntly 

enhance the probability of attaining the goal, within the 

framework of the legislation, are set forth:below. An Executive 

Summary which provides ·a brief overview of these proposed actions, 

is attached. 

Substantive Programmatic Improvements <Transition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section S(a) Program because 

Certified S(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order tQ 

preserve the S(a) opportunities, it is necessary that some 

hierarchal decision process be utilized since the regulations as 

presently written possess the potential to severely restrict the 

opportunitie~ fo~ newly established or smaller S(a) firms. 

The proposed regulations establish the first pri·ority of 

the total SDB set-aside in the set-aside program order of 

precedence (Section 219.504). At the same time, Section 

219.502-72(b)(2) requires the contracting officer to make an SDB 

set-aside determination when multiple responsible 8(a) firms. 
. . . . . 

express an interest in having an acquisitio~ placed· in the 8(a) 
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prpgram. U~der these-proposed regulations, ~mall 8(a) firms not 

yet firmly ·established·would:be forced to:compete. before they are 

re.ady. · Addi tional~y, acquisitions pJ:operly identified for the 

8(a) ·program by-the activity SADBU would the~ require a full 

technical. and cost competition, rather than a technical 

competition among the competit;lg 8(a) firms followed by SBA 

financial and manag~ment assistance to the successful S(a) winner 

of the technical competition~ 

To remedy this situ~i.on,. the regulations should state 

that 8(a) firms would receive first consideration for direct 8Cal 

contracts, or a technical competition would be conducted when two 

(2) or more responsible 8(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. The DoD Interim Rule does not adequately address the 

degree of subcontracting which a Small Disadvantaged Business 

(SOB) will be permitted to pursue under SOB set-aside procurement. 

This creates the potential for a significant portion of the 

revenues earmarked for.the minority community to end up in 

business of the majority community. This has been demonstrated 

under the existing small business set--aside program where' large· 
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business f~equently plays a major role in determining the o.utcome 
.. 

of small business:procurements; and takes a significant portion of 

the dollars :intended for the small·: business community. Many: small 

busin~sses in the defense indtijtr~ realiz~ th~t unless they ha~e a 

.large business subcontractor w~en bidding·a small business set-

aside, that their bid is for nought. This has been the central 

issue in many of the protests which are heard by the regional 

offices of the Small Business Administration (SBA) and the Office· 

of Hearings and Appeals.. This aspect of implementation of Section· 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SOB set-aside, 

unless the subcontract is to. a qualified Minority Business 

Enterprise (MBE), in which c~se the degree of subcontracting 

permi.tted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars would go to the segment 

of the marketplace for whom it was intended, yet would permit a 

SOB the opportunity to seek additional needed ~apability to ensure 

successful performance of a procurement effort. It would further 

promo~e the strengthening of minority businesses through 

cooperative ·efforts of the firms j.n the minority community. 

3. ·The DoD implementation defines SOBs by referencing 

Section S(d) of 15 U.S.C. This section invokes the size standards 

a.s established for each industry by the SBA. The dollar volume of 

revenue represented by the DoD 5% goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace. With SBA size standards as a limiting 
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factor, it may be difficult for the DoD to find sufficient numbers 
. . . 

of qualifi·ed minority bus-iness enterprises to meet this dollar 

volume, ~specia1ly:since the size of many of:the MBEs in the 

defense industry h~s been. unrealistically inflated by, revenues 

from sub~ontracts ·{rom th~ SBA via the sectitin 8(a) Program. 

The:se MBEs have historically faced considerable difficulty after 

le:aving the 8(a) business development program because of limited. 

access to traditional financial institutions and bias within the 

marketplace. As a result, many of these-~ms have not survived 

as minority businesses after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program, 

it is recommended that revenues of the MBEs which were obtained 

via the 8(a) Program, not be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bil~ before the 

U.s-. House of Representatives, H.R. 1807, addressing the 8(a·) 

·Program participation. Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 and 13 CFR: 

124.112(a)(2). Alterilativ.ely, as the intent of this legislation 

is neither to redistribute procurement dollars among small 

businesses nor to lower the amount of procurement dollars among 

small businesses, the size standards for "disadvantaged business" 

under this legislati-on could be redefined such that if there are 

two or more disadvantaged businesses·capable of performing the 

work, it could be set-aside. This would establish the preference 
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that· the procurements set-aside should come from the unrestricted, 

rather than the small bu~iness marketplace. ·(see the attached 

iegai· authority for the action proposed.) 

Crucial Procedural Improvements 

4. The DoD Interim Rule effectively eliminates, from 

the SOB set-aside determination process, the most knowledgeable 

and efficient resource that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 
~· . 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adjudicating rejections 

of set-aside recommendations between contracting officers and 

SAD~U's, have been made inapplicable to the SOB set-aside program 

by ~FAR 19.506. This undercutting of SADBU authority is further 

demonstrated .. in the DoD policy statement, where it is recommended 

that·the contracting· officer utilize acquisition history, 

solicitation mailing lists, the Commerce Business Daily, or DoD 

technical teams (a new and undefined term) to find two capable SOB 

sources. The exclusion of the SADBU representative from this 

process is highly suspect, especially since the SADBU 

representative would be the most likely person to have, in one 
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location, more information on SDB companies and capabilities than 

any of the sourc~s listed in the policy. It is specifically. 

recommended that. the SADBU be identified ·as an integral p:arty in 

the SOB set-aside process, and that, as a minimum, the appeal 

rights in DFARS·l9.505 be·made applicable to the sba·set-aside 

program. The DoD should, in order to show vigoro.us support for 

this Congressionally mandated program, consider providing more 

stringent and higher visibility appeal rights that will assist in 

meeting program goals. 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest) a contract award under a SOB 

set-aside. Protests have frequently been used within the SOB set

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process.. It is recommended that interested 

parties under the SOB set-aside be restricted to qualified SOB 

offerors, and that some consideration be given to imposing 

penalties .for protests which are ultimately determined to have 

been frivolous in nature. 

6. The DoD Interim Rule contains no provisions for 

encouraging the award of SDB contracts under P.L. 99-661. [See 

Interim Rule, 52, Fed. Reg. 16263 (to be codified a~ 48 CFR 
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§§ 204, 205, 206, 219 and 252)]. Therefore, we recommend that 

some measure of th~ contracting officer's performance·include an 

evaluation of sati~factory progress towards the 5% goal. 

7. Small disadvantaged bu.sinesses should not be 

excluded from participation in the prog~am simply because they 

cannot perform the entire scope of the requirements .. Contracting 

officers should be encouraged to consider partial SOBs set-astdes 

where there are SDBs-capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of DFAR 19.502-3, the purpose of which is to 

protect SOBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SOBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken as a package, these recommended changes are 

intended to substantially heighten the probability of realizing 

the DoD Minority Goal and to take a first step toward p·romoting a 

higher level of minority business par.ticipation in government 

contracting as a whole. 

-a-



EXECUTIVE SUMMARY 

POSITION PAPER of the COALITION TO IMPROVE MINORITY CONTRACTING 

Seven (7) specific; areas would· significantly enhance the 
mandated DoD Minority Contracting Goal Program of Se~tion 1207 .of 
P.L. 99...;661. 

Substantive Programmatic Improvements· (Transition Plan) 

1) The Interim Rule does not give special consideration 
to firms qualified under the SBA Section 8(a) Program -- the 
effect of the implementation of P.L. 99-661 would be to dilute the 
impact of Section 8(a). To prevent such an occurrence, a 

decision-making process should be ~mplemented to guide the 
contracting officer toward a fair distribution of appropriate 
contracts. 

2) Subcontracting should be limited to 25% [unless the 
subcontract is to a qualified MBE utilizing a " Mentor" concept] 
to ensure that the bulk of the dollars reach the minority 
community, as intended. 

3) MBEs which have "graduated" from the S(a) Program 
should be encouraged to participate in the DoD Goal Program, by a 
regulatory change that no portion of the gross receipts or 
employment of a business concern awarded pursuant to Section 8(a) 
shall be included in determining the size of those firms under the 
SDB set-aside program (See H.R. 1807, Section 7) or some other 
appropriate increase in the size standards, solely for the DoD 
Program. · 

Crucial Procedural Improvements 

4). The Small and Disadvantaged Business Utilization 
(SADBU) representatives should be an integral party in the SOB 
set-aside process and the appeal rights in DFAR 19.505 should 
apply to the ~DB set-aside program. 

5) · SDB set-aside protests should be restricted to 
qualified SDB offerors, with penalties assessed for frivolous 
protests. 

6) Some measure of the contracting officer's job 
performance should include an evaluation of satisfactory progress 
towards the 5% goal. 

7) Implementation of P.L. 99-661 should include the 
ward of portions of contracts to SOBs to increase SOB 

participation in Defense contracts. 
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July 24, 1987 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 

EVALUATION TECHNOLOGIES INCORPORATED 

2020 N. 14th Street, Sixth floor • Arlington, Virginia 22201 • (703) 525-5818 

Post Office Box 708 • Arlington, Virginia 22216 

Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As an executive of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to improve DoD t4i nori ty Contracting. 

encl. 

Sincerely, 

Gayle Van Horn 
Director of Personnel 



July 29, 1987 

Mr. Charles w. Lloyd 
Secretary 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington,. D.C. 2030i-3082 

Dear Mr. Lloyd: 

As an employee of a small disavantaged business 
adoption of the attached changes in Interim Rule, 
Public Law 99-661, proposed by the Coalition to 
Minority Contracting. 

/~~n~~ ), ./~~ ~~A D. SA~£--1 a 
5011 12th Street, N.E. 
Washington; D.C. 20017 

cc: Honorable Walter Fauntroy 
u.s. House of Representatives 
Washington, D.C. 20515 

Honorable Caspar Weinberger 
Secretary 
U.S. Department of Defense 
The Pentagon 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Adminstration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
u.s. House of Representatives 

: Room 1121 Longwortn Building 
· Washington, D.C. 20515 

I urge your 
implementing 
Improve DoD 



~h··. Ch::-;t~l.es h. L1o\'d 
Sf'·crc·t ::;r·~" 
CiDASD (P) DAf.~S 

c / o 0 A S D ( P & L ) ( ~J f~ H S ) 
Room 3C841 The Pentagon 
\\';.3shingtort, D.C. 20301-Ji)b:~ 

De :J.r ~Ir. L.1 o:vd: 

,~san entployef:~ of a srn.::-t.L.l di.s.::~d\-;::1nt:.ag(:~d h•.ls"irJ(~ss J 11rg(:~ yoq-.r·· 
d do p 1:. i on o f t. he a i: t a c h e d c h :::11-,. g f! s i. n I n t. e r j r11 H 1.1 l <=·: , i nt p l f~ me r1 t. i. n ;~: 
PlJbli.c La,,· 99-661, propo:-:::c=~d b:~.- the Co:::1lition. to Irupt··oy·e DoD 
~inority Contracting. 

.J ::·\ n• e s 8r n\,'n 
726 Cordova Street 

San Diego, Ca. 92107 



July 29, 1987 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
cjo OASP (P&L) (M&RS) 
Room 3C841 The Pentagon
Washington,. D.C. 20301-3082 

Dear l-ir. Lloyd : 

I am a disadvantaged person and an executive of a 
business. I am very concerned with the 
implementing Public Law 99-661. 

disadvantaged 
Interim Rule 

I wish to inform you and all concerned that I strongly support 
the attached recommended changes of the Coalition to Improve DoD 
Minority Contracting. 

Sincerely, 

?A) ~~c./f _qj :// .. 
,~~a-~--

President 

cc: Honorable Walter Fauntroy 
U.S. House of Representatives 
Room 2135 Rayburn House Office Building 
Washington, D.C. 20515-5101 

Honorable Caspar Weinberger 
Secretary ~ 

U.S~ Department of Defense 
The Pentagon 3E880 · 
Washington, D.C. 20301 

Honorable James Abdnor 
Admlnistrator 
Small Business Adminstrat:ion 
1441 L_Street, N.W. 
Washington,· D~C. 20416 

Honorable Gus savage 
· u.s. House of Representatl yes · 

Room 1i21 Longworth·Building 
Washington, D.C. 20515 · 

1HE INf'OIIMIION NOGBING COMIWW, INC. 
818 EIGHTaMH ST., ttW • SliTE 240 • WASHING10N, D.C. 20006• U.s.A. • (D) 789-2600 

T~4971640 
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- Hr. ~harle~ W. Lloyd 

... 

WASHINGTON. D.C. 20St0 

·June 18, 1987 

E~ecut~ve ~ecretary _ 
Defense Acquisition. Regul~tor~ Council 
The Pentagon · 
Room 3C6'l1·. 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

We have received the enclosed letter from Mr. Calvin u. Tyler, 
President of Tylane, Inc., regarding Public Law 99-661. We would 
appreciate your review and written response to this letter. 

Should you have questions or concerns regarding this 
correspondence, please feel free to oon~act us at Room '147, 46 
East Ohio Street, Indianapolis, Indiana 4620'1, attention Mr. Lane 
Ralph, (317)269-5555 or FTS 331-5555~ Your assistance is 
appreciated. 

Sincerely, 

Richard G. Lugar 
United States Senator 

;;:J~ '1.;.... YTI<( 
---En c 1 o sur e 

. ; .. 

·t 
. t . 

. . 

n Quayle 
United States Senator 

t9a.~- s-6;)_3 

--., 
. ' 

. -·t 

··~· .. ·. :~ 
. ! 

--~·: 

. : .:. . 



8241 !JnJy ..L'a.nr. 
9n:Jia.na.~o(U., !lnJia.na. 46224 

.. :- - (317/ 271-6001 
DEFENSE ACQUISITION-RmULATORY . rotmciL 
ATIN: Mr. ~Chai:"les_W. Lloyd, E:"~tive Secretary· 
ODASD ( P) riARS, C/0 OASD ( F&L) (M&RS) 
--R~ .3C64i 

THE ~'TAGON, WASHnli'IUN, DC 20301-3062 

Dear Mr. Lloyd; 

.. May 26, 1987 -. 

,-

This letter is written bo provide comment regarding Public Law 99-66~, Sat
;~idcs !or ~all Disa~-nta;ad busi~~ss Con~~-~; Depart~t of De~ense 
Interim Rule and request for comment, as requesced L~ Federal Register/val 
52., No 85/ May 4, 1987~ 

As regards The Defense Acquisition Regulatory (DAR) Council's action tc 
implement Section 1207 of the National Defense Authorization ~ct for Fisca! 
Year 1987 entitled "Contract Goal for Minorities" the 5 % set-aside proposed 
and implemented on a temporary basis should be increased to 3 percentage that 
is in line with the minority racial make-up of this society, or as an 
alternative, a minimum 12-15 % goal should be established. This 12-15 % goal 
is suggested in view of the Supreme Court's recent decision u:t=-hv::..ding Civil 
Rights and Affirmative Action Laws for all persons of minority groups such as 
Blacks, Hispanics, Arabs, Italians, ?olish, a..'ld other!; who clearly decended 
!=om groups considered minorities U!XJn their ~rival in this count.r y. 

?ublic Law 99-661 is designed to ~c gcvern~t purchasing power as a ~ever 
to strengthen minority and small t~s!ness entreprenurship and ~apital 
formation. In addition to the suggested increase in th~ ~ota percentage 
sugges~ed :J:ove, procedures should ir. incorporated into Public L=\v 99-661 
that ~~u!d prevent Contracting Officers and =ther government officials from 
nu~lifyir.g the intent and results o: this ~aw o~ failure to enforce the 
spicit or letter of the law. 

The suggested procedures would be: 

a. Clear indication in C~rce Business Daily that subj~ 
solicitation is ~j~ct to this !2 or !5% S!t'.all Disach.-a..'ltaged Business 
Concern Sat-aside with sales b=tweeri 0 and 3 million dollars for t~is =lass. 

=· ~~ke set-aside applicable to each category of DOD Procur~'lt 
~uC..i-l as-P.esearch ~ Developnent, Test & Evaluation, Constructior, (:,,ntracts, 
Janitorial Cqntrac"'\...5, Maintenar.:;e & Operations Contracts·, and al! Sub
contracts to ! be awarded in each· category, rather than an aggregate percentage 
as ~tipulated in ~he interim rule. · · 

c. ,spa se~-asiq~s can not substitute for procurements designated as . 
B(a) set-asi~es s'ince these sUJ:>-Contracts with the SBA are somewhat different 
fran the long-standing c=iteria. nonnally· used t.o determi.rie ~t-a.sides for 
small. bus-iness as a class. canpetiti6n Under Public Law 99-66l·~ill not be 
diminished as long astOfferings are: publiciZec adequately within the smal·l 
t·.1siness sector and sho~ld ll"ork well. to facilitate the att.a1nment of OOD and 
:ongressional Gvals. 

/ 
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, , 

. . . 

Continuation-PUBlic Law 99-661 Comments: 

· d~ :Failure on; ·the Part of OOD .Contracting OffiCers to set aside· the 
applicable percentage of procurements as.set forth under Public Law 99-661 
.should result in some sort. of action against the Contracting Officer for 
.. failm;e to comply with the law in spirit_ or letter, whichever is applicable. 
Action taken could be as lllild as a written ·reprimand· entered into .. his/her . 
personn~l file or as ·severe . as · re-:assignment or dismissal in instances where 
clear and_ convincing- .evidence of ~ailure ~-meet OOD and ~ongressionai Goal.s, 

·without legitimate .:reasons, is found._ · 

e. Establish a simplified. complaint procedure or mechanism for the 
Small Business person to file-greivances •. Remedies are already available to 
the Contracting Officer in case.s of comp).aints and/or_ non-performance. 

f. Require Contracting Officers to consult with U.S. Small Business 
Administration Local Offices regarding availability of Small Business. 
concerns qualified for the applicable procurement. Local SBA Offices are 
generally aware of numerous small businesses offering a great variety of 
products and services. 

g. In solicitations and IFB's, require that small business concern be 
screened by the local Small Business Administration Office for certification 
as a small disadvantaged business concern. This procedure would serve to 
eliminate majority-owned fronts as well as provide one-point certification 
for SDBs for all procuring 'agencies under SBA •s PASS Program. Make 
false/misleading certifications punishable by stiff fines and /or jail terms 
for individuals commiting such violations. 

sinijfkl, ytf;' , --lv·· I!:J I -L~ 
,(£;,'I I 

G. TYLER~resident 
'IYLANE, INC. 

Copies to: 

· Chj.ef Counsel for Advocacy 
.u.s. Small Business· .Administration 
Washington; D.C. ~20301 

The Honorable Senator :oan Quayle 
.Senate Executive Office Building 
Washington, D .. C. 20301 

.. ! . 

: The Honorable Senator Richard Lugar 
Senate Executive Office Bui~ding 
Washington, D.C. 20301 · 

· Page-2 

U.S. Small Business Admin. 
Attn: Mr. Huerta Tribble 
575 N Pennsylvania St. 

· Indianapolis, IN 46204 

. Congressional alack Caucas 
C/O Rep. John Conyers 

. u. S. House of Representatives 
Washington, D.C. 20301 ! 



......... \..., .. 

j 

/ 
/ 

./ 

IEL P. MOYNIHAN 
NEW YORK 

. IS l~! :9= 26 \S31 JUL _ "' · 
. •. Qfftt:t (;f_ ·•. ... ' 

lHE ~[CRt 1ARY Of tkft.NS£ 

UNITED STATES SENATE 

oateJll1 _g, lqe1 
~ · Respectful!~ to: 

_u~of~ 
for such consideration as the enclosed may 

warrant. Please send me your written response 

in duplicate along with the letter from my 

constituent. 

Sincerely, 
I 

~~~~~~~ 

Mark to the attention of: ___ ~---~~~-~-------------------

AGU012552 8'7 
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CENTRAL NEW.VORK. MINORITY CONTRACTORS 
& VENDORS ASSOCIATION, I~C. 

P.O. BOX 67 SYRACUSE, NEW YORK 13205 4 

(31"5) 472-0499 

. 
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June 10, 1987 

'-.a.e,fense Acquisition .Regula tory Council 
DAR CoUIItil . 
Room 3C841 
Th·e Pentagon 
Washingto~, D.C. 20301-3062 

Attention: Charles W. Lloyd 
Executive Secretary 

Dear Mr. Lloyd: 

I wish to commend the Department of Defense for its implementation~of section 
of Public Law 99-666 set aside for small disadvantaged bt.i"siness concerns. 

gh, our organization suppo~ts a substantial part, we q~estion section 
01 b where it states a decision for small disadvantaged ·business set aside 

is by one officer. It is our belief that by giving the sole decision to one 
officer it can be detrimental to the effect and intent of congress as well as 
the Department of Defense. It is our belief that this requirement should be 
shared with the officer in charge of the facility, the small disadvantaged 
specialist, contracting officer and Ombudsman, representing the small 
disadvantaged community. We also take issue·-with section 252.219/7006 notice 
of total small and disadvantaged business set asides. section c agreement where 
it states a manufacturer or regular dealer submitting an offer in its own name 
agrees to furnish, in performing the contract, only, end items manufactured or 
p~pduced by small disadvantaged business concerns in the United States, its 
territories and possessions, the Commonw.ealth of Puerto Rico, the U.S. Trust 
Territory of the Pacific: Island, or the District of Columbia •. Although, the 
intent is honorable because of the small number of ma~ufacturing concerns-in" 
the continental United States it would· defeat. the purpose of·secfion ·Public 
Law 99-666. This paragraph seeins·to djscriminate an·d sets up .bar:riers for 
participati-on by small disadvantaged- f·irms· in classifications :suctl as, small 
distributo·rs, wholesalers and ·firms that do not .. produte.their .products. I 
assume tha,t this provision. would nt.tJ ify the intent of ·congre~.s an~ the 
Department of Defense in .its efforts .to increase the participation of small 
and disadvantaged firms. · 

(: 
! 

·> ·l 
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Therefore, in behalf o·f over fifty members in the :associatiol) that I represent 
we strongly object to the above language in regards to the manufacturing clause 
and would also appreciate your reviewing the contracting.officer designation and 
taking into ... consideration our recommenda·tions in a·ddr~ssing.these issues. It is 

·•.; ... ·~ •• ·.i : ~ • •. 

-.our belief that you will eliminate .any perceiv·ed discriminatory policies· as well . 
as strengthen the language of Public Law 99-666 set asides· for small disadvantaged 
busine~s concerns. .. 

s·i ncere 1 y, 

. ~n 
Emanuel Henderson, Jr. 
President 

cc: Senator O'Amato 
Senator Moynihan 
Congressman Wortley 

• •• 

, 
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Mr ~- M. D.: B. Carl isle 

July 9, 198i. 

Asst. to .. sec • y. Defense, Leg is. 
Department of Defense 
Room 3E822, The Pentagori 
Wa~hington, D.C. 20301. 

Dear Mr. Carlisle: 

COMNITTIEIESI 

APPROPRIATIONS 
BUDGET' 
GOVERNMENTAL AFFAIRS 
SPECIAL COMMITTEE ON AGING 
OEMOCRATIC aTEERING COMMITTEE 

I have recently received the enclosed correspondence regarding a 
matter involving your agency, and because of my desire to be 
responsive to all inquiries, I would appreciate having your 
comments and views. 

Your early consideration of this matter will be appreciated. If 
convenient, I would like to have your reply in duplicate and to 
have the enclosure returned. 

Please refer to SF, 50-2 in your reply. 

·with kindest regards, I am 

LC/ma 
Enclosure 

~ : 

Most sincerely, 

LAWTON CHILES 

REPLY TO: FEDERAL BUILDING. LAKELAND. FLORIDA 13101 

12443 
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL 
1919 Pennsylvania Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 

June 17, 1987 

The Honorable Lawton Chiles 
United States Senate 

. Washington, D.C. 205' 10 

Dear Senator Chiles: 

.... 

As you may know, the Department of Defense recently 
issued a ·regulation which dramatically changes the way in 
which DOD contracts will be let in the future. The new 
regulation was publis~ed on an "interim basis" in the May 4, 
1987 Federal Register and is entitled "Department of Defense 
Federal Acquisition Regulation." 

We are writing to convey our strong objection to the 
proposal. If our interpretation of the proposal is correct, 
the 90 per cent of construction companies in the u.s. which 
are by definition considered small busines~es, will be 
precluded from bidding DOD-related projects·· for· the next 
three fiscal years.. Simply stated, that prospect is 
unacceptable. We cannot believe that effect was intended by 
Congress. · 

The new rule will in most cases foreclose bid 
submissions from firms which are not defined as being small, 
disadvantaged businesses. In general, if.DOD is aware of two 
such firms in the area (known as the rule of two), DOD 
contracting officers are directed to set-aside the entire 
project for the small, disadvantaged business community 
.(soa 's). Only hids from SDif firms will then be solicited. 

Contracting officers around the country are now 
telling engineer and contractors, some of whom have built DOD 
facilities for decades, that they need not apply for the.next 
·t.hree years. Accordingly, NCIC believes that h·undreds of. 
such firms~will eithe~ ~o out o£.bu~ine~s or es~ablish·f~lse 
.disa~.v·anta9ed fronts i:n order to ·qualify. 

·, 
·~ 

" 
·•hers of NCIC: American Concrete Pavement Association- American Consulting Engincer5 Council - American Insurance Association - American Rentoal As.'iOCiatiOn- American 

Buildcr5 Association - AmeriCan Society of Civil Engineer5 - American Subcontractors Association - Associated Buildcn and Contrac:ton - Associated Equipment 

General Conarac:ton; of America -Associated Landscape Contracton of America - Association of the Wall It Ceiling Industries-International - Consuuction Industry : 

Assc:.ciation - Door and Hardware Institute - Mechanical Coalracton Auociation of A~ica - National As;phalt Pavcmcnc Auoc:iation - National Auociation of Minority 

- National Association of Plumbing Heating-Coolin& Conarac:ton- National Auociation of Surety Bond Producers· National Auocialion of Women in Consaruction- National 

olructoB Assc:lciation - National Electrical Contractors Auociation - National Society of Profcuional Engineers - Portland Cement Auociatioa - PratrCucd Concme lftllitute - Sheet 
.a and Air Conditioning Contracton National Association- The Surety Association of America. 

\ 
1· 

\ 

\ 
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June 17, 1987 
Page 2 

We have attached a series of questions to this letter 
which have yet to be.answered~ We encourage .. yc;>u to convey 
'-these concerns to the Defense Departinent and' ask them to 
fo:rma-lly respond. Additionalfy, we ha\re attached·a recent 
-~ditorial in the Engineering News-.Record on the subject. 

- -

In ~the final analysis,- this issue i,nvolves simple 
fairness. A "rule· of two" should not become a rule of 100 
per cent. And yet, that is the effect of the int·erim rule. 
Te 11 ing small businesses around the country to "go away" for 
three years, parti9ularly in an industry which is in 
compliance with all Congressionally mandated utilization 
goals, cannot be sound public policy~ 

If you have any questions regarding NCIC or our views 
on this policy, please call us at 887-1494. We would be 
pleased to meet with you at your convenience to discuss our 
position. 

GW :ldt 

En closures ( 2) 

~ncere~~ 

Gr~ Ward 
Executive Director 

cc: American Consulting Engineers Council 
American Rental Association 
American Society of Civil Engineers 
American Subcontractors Association 
Associated Builders and Contractors 
Associated General Contractors of America 
Associated Landscape Contractors of America 
Association of the Wall & Ceiling .Industries - International 
Mechanical Con-tractors Association of Amer . .tca 

.. :National· Association· of Surety Bond Producers 
Na tiona! -Association of Wo.men in COnstruction 
National Cons tr.uctors As sec ia tiori 

. :Na tiona! Electrical cOntract~rs Association 
-National Society of Professional Engineers 
Prestressed Concrete Institute 
Sheet Metal and~r Air ·Conditioning Contractors 

National Association· 
The Surety Association of America 

I 
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Editorials 

Catch up on computer~r else 
. . . . - .· 

Ard~itecls, cnginc:c:a-s ctll<.l COillloacH>rs cnteaing their respc:c
tivc discil)lim.·s in lhc e<trly I H50s were probably more 
concenaed with th<.·ir slide rules than the promise of a 
seemingly compliGatc:d tool that could automate repetitive 
and tedious Glkulations. If they startc:d families within the 
first fi\'e years or their <..careers, they could be: gr.mdparents 
by now. But in lhose same years, the first commercial 
compulcr has b<..·comc a hrrcat-grandparent to tlu.· new ma
chines on the markc:t.· Such sharply accclcr.ttcd life cycles 
increase greatly the responsibility or those in constauction to 
understand and manage these powerful tools. 

Computer users in other industries arc way ahead of the 
g;unc. ·nacy'vc developed computer planning str.ategies that 
direct their computer purchases, they've joined computer 
standards organi1.ations, and they belong to user groups 
that C"clll)' a lot or clout with powcrfill computer suppliers. 

Construction industa-y users arc playing catch-up (see 
p. 34). llmt recruires a coaporatc commitment to the expen
s · computer c<1uipment acc1uired and a responsibility to 

r the trends that could render it obsolete. rll1is Gm
achieved unless construction industry users auempt 
ter computer technology as it applies to their busi

ness. Some users will respond that their ptimary business is 
constnaction, not computer technology. But with the rate 
technology is changing, almost all phases of construction 
now have some computer input, and users who are slow to 
follow will surely be left behind. 

Trashin~t the Rule of Two 

·nu~r<.· comes. a point when special· emphasis programs in 
fedcr.al constnKiion procurement become more like the tail 
wagging the dog-. ·nac ever expanding usc of the .so-called 
Rule: of Two nmccpt in the l>ept. of Defense is a good 
eXcllllf>Je- .(set.• I)· 7·1) .. rllais nile: Started OUt as a way tO 
channel mon· of the: $8 billion ;, y<.·ar in dcrcnse constnac
tion work to sniall h~asincsses. Hut now it is also being used 
to set casidc work ((n· small disadvantaged businesses (SDUs). 

·n,c:re is a pla<.·c in fcdcr:tl contracting for 1>tograms that 
allow small bl.asincsscs and those owned by minoaitics and 
women to compel<.· \'\'ith the giants of industry. llae fedcr&tl 
gov<.·n•ment has oa soci;a~ r<..'Sponsihility in ;~ddition to its 
function as a pronarcr of: goods and services. But the social 

>Onsibilit)' that Galls for fairucss also dc:mands that spe
intercsts lx.· nat ofr at a cenain point. It is ludicrous that 

disadvantaged mad minorit)·-owned fanus be gi\'en first 
at the <Team of a multibillion-dollar constauction bud

while <..-xpcrit.·nc<..-d and efficient mainstre~tm producers 
Sll on their hands. 
• Uy defin~tiou, suns lack opportunity, expcaien<.~e. linanc
mg •md sk11ls. i•rogr.uns to rcm(-cly that musl be tailur<..-c:l 

-=-·'", '··-..... • .. ..-~-

·. 

carefully to· address those problems. Pn~jc:rls should .h<.· 
selected ;accordingly. with an eye to\,·c.rd maximizing nm
tracting expeaienrc while limiting the poteutial impact that a 
busine~s·s failure to per((,rm will h<ive -on nation~l defense. 
'Nc suggest that the Defense Dept. ,go back to the drawing
board when it crafls its final nate. rll1c Rule of Two conrq>t 
is si~nply an administrc1tive expedient to meet arbiti«U~' goals 
and it has an unnecessmilr severe impact on the competiti,·c 
biddin~ process. 

Emphasizing technology 

rl11e creation of a National Institute: of Technoloh'Y· pro
posed in a Sen·atc bill, could help put technology transl<.·r in 
the U.S. on the front bun1er, where it belongs. As propost·d 
by the influential chainnan of the Senate Commerce, Sc:i
encc and Transportation Commiuec, En1est F .. Hollin~s. 
the bill would move the National Bureau of Standards (,,·ith 
its building and fire technology centers) into NIT (EI':R G/4 
p. 7). And there's much more than a name change. 

Money authoaize~ by the bill would stimulate tcclmolog~· 
transfer through .creation of regional federal-stale: centt·rs 
around the country. For the currc:nl work of NBS thert· 
might be little additional money. but results of that work 
could be more eflectivcly made a\'ailablc to indusu~· ((u· 
commercial application. It is a good idea. 

The landfill as art 

ll1c nation's abundance of garbage:, piling up in unsi~htly 
"Mount Trc1shmores" li·mn coast to coast, is a sow-n.· ol 
paide to nobody. But th<.·re is new hof>c. 

\\'ithin a few years, a dump in Nt.·w JL·a·sey nmld ~in· nt·,,· 
1i1eaning to the dispar.tging term .. junk art." Followin~ a 
design by artist Nancy 1-Joh, the Hackensack Meado,,·lands 
Devcloph1ent C(mamission (BMI>C) is planning to trans(cmn 

. a 57-acre landfill:·into a pic:ce of landscape. ctrL It will ht· 
·visible: to millions- or COIUlllUtl·rs and ·touaists who tl~tn•f t.u 
and fi·om New, York· Cit)- via the N<.·w Jei·sey Turnpi~<·. 
Amtrak or Newark Aiq>on (sc<.· p. 28). 

·nae landfill will be clos<.·d and sculpted. into mounds. 
with a covcaing of grass and oth<.·r plants. Sky Mound. as it 
will be cc~llcd, will pro,·ide Garefully ;,rranged ,·istas. uf tlw 
aising and setting sun and moon through mouaJds ami st<.·d 
stauctur<..-s. hs dc:sign is meant to provide ;an intcn:stin~ 
appear.mce to those: who pass lJy. as wdl as to thus<.· whu 
st!>J> at the sitt.•. 

~'hile landfills elsewhere ha\'c bt.·cn tun1cd to r<..-crcoatiun
al usc such as parks, HMI>C says this would be the first us<..-cl· 
to create public at1. To the extent that the public's trash 
c-.umut be recycled for tlit.· public good, h<.·rc's ;moth(·r w;e~ 
to find something positi,·e in ;1 growing national problem. 
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'rhe Council beli¢ves the following concerns/~uestions need to 
·be addressed: 

1. Is DOD aware that this "rule of twb" will e,efectively 
foreclose i\11 bidding opportunities_ from firms: which are 
not d~sadvantaged? · · 

2. Does not the "rule of two" in the construction. industry 
become an exclusionary 100 pe_r. cent rule for 
disadvantaged firms over the next three fiscal years? 

• 3.· Has not the construction industry exceeded the- 5 per 
cent threshold, cited in the regulation-as the· goal to 
be achieved, for years? 

4. Is the construction industry -- the very industry 
currently in compliance -- the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? . High techno-logy contractors? If not, why 
not? 

5. Was an economic_impact statement condueted? If not, why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? 

6. Why were no public comments received prior to the 
implementation of the interim rule? Why an interim rule 
in the first instance? Has the Administrative 
Procedures Act been violated? 

7. Did the DOD acquisition regulation get OMB clearance? 
If not, why not? 
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tlnitnl ~tatm ~matt 
iH[ S[CR£ J~Y lJf D£flNSE 

WASHINGTON. DC 20510 

July 21, 1987 . 

Margot. Carlisle, ·Assistant Secretary 
of Defens~, Legislative Affairs 

D~partment·of Defense 
. Room 3E966, The Pentagon 
Washington, DC 20301 

Dear Ms. Carlisle: 

I am enclosing correspondence recently received from 
Dr. K. R. Shah regaEding DAR Case 87-33 for Architectural and 
Engineering Services:.. I would appreciate your review of this 
matter and any information you can provide me. 

With best regards, 

, Sincere:.Q 
l?Q.Sa~ 

United States Senator 

PSS/bk 

Enclosure 

fi ~LtD13082:81 
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4 PROFESSIONAL DRIVE • SUITE 136 • GAITffERSBUAG, MARYLAND 20.879 • (30:1) 926·2797 

~uly 17, 1987 

Defense Acquisition Regulatory Council 
ATTN: f·1r. Charles W. lloyd, Executive Secretary 
OOASD ( P) OARS 
c/o OASD {P&L) (M&RS), Room 3C841 
The Pentagon 
Washington, 0. C. 20301-3062 

Dear Sir: 

Subject: Comments on DAR Case 87-33 for Architectural and Engineering 
Services 

This letter is in response to your invitation advertised in the Federal 
Register, Vol. 52, No. 85, dated May 4, 1987, concerning the set as1des 
for small dis~d~antaged business' (SDB) concerns. 

Shah & Associates·, Inc. (SHAH), is a small disadvantaged Archite.ctural and 
Engineering (A&E) firm involved primarily in the design, testing, and. 
investigation of electrical engineering projects throughout the.United States, 
South and Central America and Thailand. SHAH received an B(a) certification 
in A&E disciplines from the Small Business Administration in 1984. Since 
1984, we have received only boJo A&E contracts under the 8(a) Program, \-lhile 
we have received nine A&E contracts in open competition with la~ge, established 
A&E finms! None of the contracts that we received were set aside for small 
businesses. 

The purpose of the 8(a) Program and the Small .Business Program is to increase 
participation of the small business ar:-d smal.l disadvantaged business:firms 
in the DOD proc~rements.. However~ at this time.· review of the past two years • 

_Commerce Busin~ss Daily announcements reveal :that DOD does not set aside· 
procurements for even. small businesses in the Architectural and Engineering 

.- areas. A .:copy of a letter- dated June 29. 1987. received from Mr." Chiasson, 
Oirector·of M~nagement Analysis at the Naval·_facil-ities Engineering Command,
Chesapeake ·oivision. Depar.~ent.of the. Navy;- also :conf1rmi this. ·. Ttl~e same 
Naval Facilities Engineering Command has not, ·to date, awarded·a single A&E 

.contract to an 8(a) finm!- . . 
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Defense Acquisition Regulatory Council 
Page 2. 
_July 17, 1987 

This backg•~"otir:!d _of non-compliance ·by the Chesapeake Division .of the Oepartln(~nt 
of-the. Navy and-DOD, in gene·ral, -~nd the total disregard for the laws of the 
Unlted States is· impor_tant to note in formulating future laws and.safeguards 
against nDn-compliance by the Depilrtment of Defense. \'lhase civil -and military 
offices have-been trusted \-li-th the greatest duty of follm-1ing the )a\'IS in the 
defense of our country. · - -

In order to make· this la\-1 (Publ"ic law l. 99-661) \·Jork, provide the intended 
results for the small disadvantaged businesses and increase participatiori of· 
SOB concern?. in A&E areas, we strongly recommend that the Implementation 
Section of--this law include the following: 

1. The Implementation Sectipn Nust Specify A Specific Rule for Setting 
Aside A&E Procurements 

2. 

The Brooks Bill, a haven for large A&E firm and DOD Contracting Officers. 
Engineering Directors and Base Commanders in not setting aside 8(a.) 
projects, states under Section 40, U.S.C. 543, "no less than three of 
the firms deemed to be the most highly qualified to provide the services 
required."· The "Rule of Two" i"s in conflict with the Brooks Bill, 40, 
u.s.c. 543. 

~Je recommend that you add either· a separate section or in Section 
219.502-72 add the following: 

.. For A&E contracts, a "Rule of Three" is required for setting aside 
procurements for SOB concerns under this bill." 

If this statement is not included, then Contracting Officers, Engineering 
Directors and Base Commanders aa~e not going to set aside any contracts for 
SOB firms because they have an excuse that is in conflict with the Brooks 
B i 11. . 

The Implementation Section Must Specify Protesting Procedures for Non-
compliance by the Contracting Officers for Immediate Resolution , 

The· Impleinentation·section 219.3.02 includes protesting a small business 
representation but does· -n~t include ·prates t ing by· SOB concerns when. the 
Contracting-Officers -refuse· tQ set aside procuremen~s under this law, 
even though SOB fi-nns meet all the_requirem~nts. -

failure to ·inc lode .. this~ provision will forc.e SOB ·firms to spend their 
meager re·sources in following_:up .. through the chain ·of convnand" and· 

. consume all· their·reso~rces. 'As a result, they wilJ be frustrated ana 
will not pursue the matte~ further. The Cont~actin~ Officers will then 

(.· 
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say, "\~e do not_h-ave enough SOB concerns... This is '"h~t they are 
saylng now_._ tn- s-hort~ inclusion of sp_ecific proc~~ures-_\•lill enable 

. increased participation of SOB concerns. in meeting the 5% contr-acting·· 
goa 1 of 000. . ·· 

3. The Implementation Section Must Include ·the Goal of 5%- Contract Dollars 
for A&E Procurements - --·--

At pa·esent, 000 hires minority firms for menial jobs such as \'Iindow 
washing, garbage collection, etc. to meet their pt~ocurement requirements. 
Very few A&E procurements (none for the Naval Facilities Engineering 
Command, Chesapeake Division} are set aside for minority firms because 
A&E is considered "Elite" and minority firms should not be trusted·for 
this sophisticated procurement even though minorities are trusted in the 
battlefield· to shed blood in the defense of our country. This disparity 
must stop if a meaningful execution of this Law PL 99-661 is to be 
carried out to increase participation of minorities. It must be noted 
that 5% of the contract·dollars in the A&E areas is far less· than the 15.3% 
minority population comprising black Americans, Hispanic Americans, 
Asian Pacific Americans, Asian Indian Americans and Native Indians. 
~Je strongly recommend that the Implemen--tation Section must include the 
following, in the "Contract Goal for ~1inoriti~s": 

Five (5) percent of the contract dollars must be set aside for 
A&E areas for SOB firms. 

Failure to include this provision will result in Contracting Officers 
meeting their goals by hiring minorities for menial jobs such as 
garbage collection, window washing and painting. The real benefits of 
this program is to increase participat_ion of minorities in the state-of
the-art and advanced technical procurements. failure to include this 
provision will fail in accomplishing this objective~ · 

4. The Implementation Section f1Jst Include Provisions and Procedures: to 
f~ake Contracting Officers ""Accountab 1 e~· 

The, Contrae:ting._ Officers., when contac.ted to· set. as ide contracts, .tell 
us to cont~ct the Engineering.Project~fficers arid the Engineeri~g 
Project -Office.rs tell us to _-go to the Contract·ing Officers. ·This "run-
around~' ·does not produce any resul_ts. :tor lhe m_inor.ities in the A&~ areas. 
There are three main reasons for- not ::set~ing aside A&E contracts in the 
dod Co~tracting Offices: · · 

(1) Lack of an accountability requirement by 000. 

(2) Lack of ~echnical knowledge. 
(3) Subjective interpretation.of the laws. 
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Hm·1ever. the bottom-line re~son is. the "lack of accountability requia:-e-
ment". by the 000. If the Contracting Officers are_ to be accoun:table - · 
for their actions or lac-k thereof, then they will be·. forced to ·pursue·_ 

. the contracting goals establ~sh.ed by DOD. ·. .-·· ... 

In summarization, ·we strongly recommend that you include the above four 
items in the Implementation Secti:on of Public law Pl 99-661. railure to 
do so will result in a program e~titled 11 Mission Unaccomplished"· and in the 
waste of our tax dollars. 

Thank you for the opportunity to submit our comments. I \oJOuld be glad to 
testify or to provide any additional information you might need in support of 
this 1 aw. 

Sincerely, 

Or. K. R. Shah,' P. E. 

KRS:cc 

, 

• 



.. . ~. . ... 

Dear Dr. Shah: 

OEPA.RTMENT OF Tift; NAVY 

CltESAf''EAKE DIVISION 

NAVAL FACILITIES ENGINEERING COMM.AND 

UUfLOUtG JIZ. WASiiUfGTON NAVY VAifO 

WASHUfGfON. O.C. lOl74·JtZt 
•N •~ft't.Y nu·cn rt" 

012/EB 
2 9 JUN 19:Jl 

We have received your Freedom of Information Act request of 11 June 1987. 
You requested the following documents: 1.) Advance planning document for 
fiscal year 1986-87; 2.) Lis't of engineering contracts set-asides specially 
for small businesses; 3.) List of engineering design and service contracts 
awarded by the Chesapenke Division to 8(a) small business and disadvantaged 
businesses. 

There are no engineering contracts set-asides for small business. The 
only FY 87 engineering design and service contract under 8(a) is contract 
#87-C-0054, Miscellan~ous Repairs on various building, Headquarters, Marine 
Corps, Heriderson Hall. This contract has not been awarded to date. 

Any plEi'nning document containing engineering design and investigative 
service for FY 1986-87 would not be tOn advance document as FY 86 terminated 
September 30, 1986 and FY 87 terminates September 30, 1987. All projects for 
FY 86-87 have already been designed and most are under constructi9n. 

Based on this information you may want to redefine your request. 

Sincerely, 

g?.fJ;~ 
R. F. CHIASSON : 
Oi; edor or Management Anarysfs 
By direct~n. of the 

· Commanding Officer 
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RE: Attached 

TO: Legislative Affairs 

Sir: 

Of.fice of the Secretary of Defense 
Department of Defense. 
Washington, DC 20301, 

The attached is resp~etfully referred 

·to' you for such consider~~ion as·~it .. ~Y· .. :-... 1·:;:·~ -'~-~,::t"'; ... • ~~-
··.: .. ·· .;~··· : :~ 

warrant and for a report thereon in duplicate,· 

if possible. 

Your assistance in enabling me to provide 

·coRRESPONDENCE WITH YotiR· REPLY·~.:;.~} i'')t'.; '."·:~~~'1{ :}~.~~~: .. . ~·· 
·=· ._,.~. \.'·Y·r~ ~~~( ··:i{ 

Very truly·, 
··~ 

S. Senator 

ST/~ AQ~ Dl2·8 2 2~7 

.,:J .. :Jf:~' ·~~~:~~ 
. ,. 

..• 
~~ 

~!; . 

..·:~;... 

f. ·:· .. 
~~~. 

~ ·::·::~~ 
i ·: .::~,~ 

-~· .~-:::~ 
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IGIIICIII ·contractors: AsSOci~on. 1387 
f America, Inc.: . 

.-;p: · I 5 .... _._ ..•. "' 37 ~ !~.; :j7 

. . 

lite.120, 54~0 Grosvenor Lane, Bethesda, -MD 20814-212_2 
!lephone (301) 897-0770 TWX: 710-825~~423 . 

July 3~ 1987 

The Honorable Strom Thurmond 
United s'tates 
Washington, D.C. · 20510 

Dear Senator Thurmond: 

I am writing to you on behalf of the members ·of the Mechanical Contractors 
Association of America, Inc. {MCAA) to voice our opposition to the 
"Department of Defense Federal Acquisition Regulation." 

Recently, the Department of Defense issued a regulation that will allow DOD 
contracting officers· to set aside solicitations to allow only ·small 
disadvantaged businesses (SDBs) to compete in the bi.dding process during 
fiscal years 1987, 1988 and 1989. The· regulation, which went into. effect on 
June I~ 1987, was designed to meet goals set by Congress to set aside five 
percent of contracts and subcontracts for SOBs. 

According to the ruling listed .. in the May 4, 1987 Federal Register. whenever 
a contracting officer determines that competition can be expected to result 
between two or more SDB concerns ("rule of two"), and can expect that the 
awarded price will not exceed the fair market price by more than 10 percent, 
the contracting officer is directed to reserve the acquisition for exclusive 
competition among SOB firms. 

The FeS)eral Register report referenced above serves as· public notice of this 
DOD ruling. "Compelling reasons" existed to issue this ruling without _prior 
public comment. 

MCAA stands in firm opposition to this ruling for the follo~ing reasons: 

0 This is going t9 have a devastating effect on those :constructio-n 
concerns. which have traditionally done· work for the DOD. 

o. DOD is· implementing dn interim. regulation before it. has received._ 
pubt"ic comment. 

o DOD has. not conducfed an economic impact statement prior to issuing 

.;'.· 

these rules. even through the impact will be considerable. " · 

· -""idiariea include: National Certified Pipe Welding Bureau. National Mechanical Equipment Service and Maintenance Bureau 
-~ Xatic>nal Environmental BalanCing Bureau. 

····.·":'""·'·" 

! ' 

I 
! 
I. 
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AA is a construction trade association of approximately· 1,300 firms 
mploying approximately 125,000 persons. The· work of a mechanical contractor 

is used to move fluid.s -:- both liquids and gas." This includes the 
. fabri.cation and installation of heating, ventilating; air conditioning and 
process piping systems , and' further_ encompasses service, maint~nance ·and the 
testing, adjusting· and balancing of these. systems .. -Our work effects lnuJti
residential, commercial, public and -Industrial faciljties. According to. our 
1987 Membersh·ip Profile, A. large percentage of our members p·erform. work on · 
Federal proiects~ - ·-

MCAA has no objection to set asides for small, qualified, disadvantaged 
businesses as long as the bidding process is fair and ope·n to all parties. 
In fact, MCAA has long supported the growth of SOBs and has had its own EEO 
Committee for 16 years. In ·this instance, however, it appears that 
participation by all other companies is forclosed . 

. Sincerely, 

Charles H. Carlson 
MCAA President 

Committee on Armed Services 
U.S. Senate 

Committee on Small Business 
U.S. Senate 

Com.mittee on Governmental Affairs 
U.S. Senate 

Committee on Armed Services 
U.S. House of Representatives 

Committee on Small Business 
U.S. House of Representatives 

Committee on Government- Operations 
·U.S. House. of Representatives 

.,. ..... · ...... -

.. 
I 

·' 

., 
' I 

l 
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Defense Acquisition Regulatory Council 
ATIN: Mr. Charles W. Lloya 
Executive Secretary, ODASD . (P) DARS 
c/ 6 OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington,.D.C. 20301-3062 

Dear Mr. Lloyd: 

-. 

-July 17, 1987 

c:GIAIIIID: 

IU8CCWII&a 
WISYIMI. IR

HUMM IIIGH1'a
INIIIIM'I'IOIW. OMAMIA .... 

.INTERIOR AND INSULAR AFFAIRS 

I amwriting to express my support for the regulations that the Department 
of Defense has developed to reach its 5 percent minority contracting. goal. 
In general, I believe that they represent a step foiWard. l particularly 
support proposals that would establish a 10 percent preference differential 
for small disadvantaged businesses in all contracts where price is . a pri-
mary decision factor. · 

However, I am concerned that several important questions have been overlooked 
in the published Interim Regulations. First, although subcontracting is 
allowed, no clearly defined strategy has been developed to ensure that prime 
contractors make good faith efforts to increase subcontracting opportunities 
for small disadvantaged businesses. Second, there are no regulations to 
clearly define OOD' s obligation to utilize· Histo:ri..s:ally Black Colleges and 
other minority institutions in the early stages of research and development 
of. our military systems. · . : . ; 

I urge the Defense Department to .address these issues· quickly and to move 
f<;nward aggtessiyely __ in pursuing :the 5 percent goal established by 1aw:. 

.. . ~ 

.. '• 

Since~ely:,. . 

:.j~ -:a~· 
Jaime· B. Fuster 

Member· of Congress 

. . 
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July 29, 1987 

Mr. Charles W. ·Lloyd 
Secretary · 
ODASD ( P} OARS . 
c/o OASD (P&L) .(M&RS) 
Room 3C841 The .Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

ViaTech 
Systerns, Inc. 

As an exec~tive of a disadvantaged business, I am very concerned 
with the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD Minority Contracting. 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 

Honorable James Abdnor 
Administrator 
Small Business Administration 

Honorable Gus Savage 
US House of Representatives 

. Hono~able John Warner 

Honorable· Paul· S. Trible, Jr~ 

Honorable·Stan Parris: 

Honorable. Frank Wolf 

President 

Coalition to Improve DoD Minority Contracting 

Via Tech Systems, Inc. 510 West Annandale Road, Falls Church, Virginia 22046-4226 703/237-6864 



DISC. Decision Information Systems Corporation 

August 3, 1987 

Mr. Charles w. Lloyd 
Secretary 
OASD (P) OARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As Chairman and Chief Executive Officer of a small disadvantaged 
business, I am very concerned with the Interim Rule implementing 
public law 99-661. 

I strongly support the attached recommended changes of the 
Coalition to Improve DoD Minority Contracting. 

Sincerely, 

~~c:2_____ 
Donald L. Campbell 
Chairman, Chief Executive Officer 

Enclosure 

cc: Honorable Casper Weinberger 
Secretary 
Department of Defense 

_ The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administation 
1441 L Street,_ N.W. 
Washington, D.C. 20416 

--------1425 K Street, N.W., Suite 1000, Washington, D.C. 20005-------
(202) 898-1234 



Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 

. ~/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

August 3, 1987 

As an executive of a·disadvantaged business, I am very concerned with the 
Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition to 
Improve DOD Minority Contracting. 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 

· ..• · The Pentagon, Rm. 3E880 
Wa._:3bington, DC 

Honorable James 
Administrator 
Small Business 
1441 L Street, 
Washington, DC 

2CJ01 

Abdnor 

Administration 
NW 

20416 

Honorable G~s Savage 
U.S. House of Representatives 
Room 1121, Longworth Building 
Washington, DC ~0515 · 

Congressman ~rank Wolf~ 

Sincerely, 

COMPUTER BASED SYSTEMS, INC. 

130 Cannon House Office Building 
Washington, DC 20515-4610 

Coalition to Improve DOD Minority Contracting 



Automated Business Systems & Services, Inc. 

of Washington D.C. 

he Systems Integrator· 

CORPORATE 
6715 Kenilworth Avenue 
P.O. Box838 
Riverdale, Maryland 20737 

Theodore Howard 

Telephone: (301) 454-8200 
Toll Free: (800) 638-0885 

TWX: (710) 826-0465 

Rt. 7 Box 62F Havensbrook Dr. 
Waldorf, MD 20601 

.Mr. Charles w. Lloyd 
·secretary 

ODASD (P) OARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

July 29, 1987 

As an executive of a disadvantaged business, I am very 
concerned with the Interim Rule implementing Public Law 
99-661. I 

I strongly support the attached recommended changes of 
the Coalition to Improve DoD Minority Contracting. 

ES 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, Room 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 

Sincerely, 

Small Business Administration, 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus_Savage 
u.s. House of Representatives 
Room 1121 Lo~gworth Building 
Washington, D.c. 20515 

4911 Pro•pectu• Drive, Suite G 
Durham, North Carolina 27713 

(919) 361·5798 

One Herald Square 
579 E. Xenia Drive 

Fairborn, Ohio 45324 
(513) 878·0033 

17100 Ten Mile Road, Suite 200 . 
Eau Detroit, Mlchl1an 41021·3386 

(SIS) 774·1877 



July 30, 1987 

THE SNOWDEN COMPANY 
P.O. Box 18886 

Seattle, Washington 98118 
(206) 72·2-4731 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
c/o OASD Room 3C 841 
The Pentagon 
Washington, DC 20301 

Dear Mr. Lloyd: 

As a minority/woma~ businessperson, I am deeply concerned about 
the interim regulations published in May by the Defense Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive from an increase in subcontract 
awards. 

Subcontracts give minority businesses a chance to participate ~n 
Defense Contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with' prime contrpctors that 
currently ignore our potential. Thu~, subcontracti~g is a good way 
to develop minoritv businesses while fulfilling America's defense 
needs. 

Small businesses are a crucial part of America's economic future 
and we must have all businesses represented in that future. Minority 
businesses are also vital to the economic growth of America, and we 
must have a chance to be a part of earning some of those defense 
dollars. · 

I urge the Defense Department to make subcontracting an integral part 
of the awards and procurement process. 

Sincerely 

~ 
Constance Herring 
Owner 

CH:as 

cc: John Conyers, Jr. 
Member of Congress 



E·R·MJTCHELL E.R. Mitchell Construction Company, Inc. 
2875 Bankhead Highway NW •Atlanta •Georgia •30318•4041799-111 1 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

As a minority businessperson, I am deeply concerned about the interim 
regulations published in May by the Defense Department. I believe that 
these regulations disregard the potential benefits minority businesses 
could receive from an increase in subcontract awards. 

Subcontracts give minority businesses. a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, and 
enable them to enter agreements with prime contractors that currently 
ignore our potential. Thus, subcontracting is a good way to develop 
minority businesses while fulfilling American's defense needs. 

I am also deeply concerned about the difficulty minority firms are 
having obtaining bonding in the standard market. There seems to be a 
conspiracy on the part of the bonding companies that needs to be 
addressed. 

I urge the Pefense Department to make subcontracting as integral part 
of the awards and procurement process. 

Sincerely, 

rb~ ~.R. Mitc~~l, r. 
President 

. . 



CVNEX ~- ca...,_,r-•t:lan 
28 SAGER PLACE. HILLSIDE. N.J. 0720!5 

(201) 388·333 •. 
800-631·78!54 TWX 710.99!5·.730 CYNEX HISE 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
pro v i de s comment s on prop o sed par t s 4 8 C . F . R • 2 1 9 . 0 0 1 

· a n d 2 1 9 • 3 . As ex p 1 a i n e d be 1 ow , I i e s p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated,:~· 

lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Ha s i d i c Jews have been r e c ·a g n i zed a s a d i sad van
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the .. _ . .,... 
responsiblity to make a similar determination. The 
controlling s·tatutory test for .:··fhe Defense Department 
i·s ipdistinguishable fiom the determination that 
the Secretary of Commerce has already made; namely,· 
whether the. group consists of individuals "who have 
·been subjected to racial br ethnic prejudic~ or cultur-
a 1 bias • a ·1 5 U •. S.C. # 6 3 7 (a ) ( 5 ) ~ Thus , in add i t ion 
to the groups that are identified in Part 219.001 
.of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



Charl-e-s W. Lloyd -2-

(most ~ecently confirmed on 
Ha s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

October 24, ·1984} that 
socially disadvantaged 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object .to the· protest procedures set· forth in p~6posed 
P a r t 2 1 9 . 3 0 2 . The 5 e p r: o c e d u r e ·s a r e an ope n i n v i t a t i o n 
to obstructionist·opposition to contracting .opportunities 
by disadvantaged individuals who are .not members 
of a designated. ~roup. Under the proposed procedures, 
designated group members are entitled to a presumpt'ion 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the ·protest procedures under Part 219.302. 

More o v e r , t he r e i s no s t a t u t o r y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally} inhospitable to requests 
by Hasidic Jews for designation as· socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made .by 
the Defense Department and not the SBA. Accordingly, 
I o p p o s e t he r e f e r r a 1 pro c e d. u r e s e t f o r t h i n p·r o p o s e d 
Part 219.302. 

Sincerely, 



US. CAMERA, INC 
~ .. 

& 
1-HOUR COLOR LAB 
4419-21 13th Avenue 
Brooklyn, NY. 11219 

Tel. For Orders Only 1-800-221-0828 
Customer Service (718) 871-7608 

Information (718) 436-6262 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841~ The ~entagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Noiice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 2 1 9 . 3 • As ex p 1 a i ned be 1 ow , I r e s p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim wi 11 suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan
taged group by the Secretary of Commerce ·pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the Pr:.9v.i sions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Deparfment has the 
responsiblity to make a similar determination.. The 
controlling statutory test for the Defense Department 
is iftdistinguishable from· the determination that· 
the Secretary of Commerc~e has already .made; namely,. 
whether . the group consis.ts ::of individuals "who have 
been ~ubjected to racial ~t e~hnic ~rejudice or ·cultur
a 1 bias • " 1 5 U. S • C. # 6 3 7 ·. ( a ) ( 5 ) • Thus , i ri add i t ion 
to the. groups· tha·t are· .id·e·ntified in .Part 219.001 
of the proposed regulations:·, the Defense Department 
should accept the finding$ o( the Secretary.of Commerce 
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{most recently confirmed on 
Hasidic Jews constitute a 
group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of express r e cog n i t ion 6 f Has i d i c 
eligibility in Part· 219.001, I must respectfully 
object to the protest procedures set forth in p~oposed 
P a r t . 2 1 9 . 3 0 2 • The s e pro c e d u r e s a r e a·n open i n v i t a t i on 
to obstructionist opposition t~ contr~cting opportunities 
by disadva~taged individuals who are not members 
of a desi·gnated group. Under the proposed pr6~edures, 
designated group members are entitled· to a presumption 
o f e 1 i g i b i 1 i t y but o t he r i n d i v i d u a 1 s a r e ·no t . U n de r 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who a r e no t me m be r s 
of designated groups are likely to be the most frequent 
targets of the ~rotest procedures under Part 219.302. 

Mo reo v e r , t he r e i s no s t a t u t o r y b a s i s f or t he 
. proposed abdication of responsibility to the Small 

Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
{and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requir~s the Defense Department 
t o a p p 1 y t he e 1 i g i b i 1 i t y de t e r m i n a t i on s be rna de by 
the Defense Department and not the SBA. Accordingly; 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Adar Venetian Blind & Shade Co. Inc. 
MonufoctLJrers of Windows & Window Covering 

- - -

168 Williamsburg St. East 
Brooklyn N.V 11211 

(718) 384-4008-Q 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att~ Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Re g i s t e r o f Ma y 4 , 1 9 8 7 ( 5 2 Fe d . R e g . 1 6 2 6 3 ) , and 
pro v i de s c omme n t s on prop o sed par t s 4 8 C . F • R . 2 1 9 . 0 0 1 
a n d 2 1 9 . 3 . As ex p 1 a i n e d be 1 ow , I r e s p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
pro c e dura 1 hand i c a p s t h a t t he · Ha s i d i m w i 1 1 s u f f e r 
if the proposed regulations are adopted. 

Ha s i d i c Jews have been _ r e cog n i zed a s a d i sad van -
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 

, r e s pons i b 1 i t y t o rna ke a s i m i 1 a r de t e r m i n a t i on . The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secret __ ary of Commerce. has already made; namely, 
whether th:e group. consists of individuals "who ha,ve 
been subjected to racial, or· ethnic. prejudice or cultur
al bias." 15 U.S •. C. #637 (a) (5). Thus, in-additi-on 
to the groups that are identified in -Part· 219.001 
of the proposed regulat'ions, the Defense Department 
should acc~pt the findings of the Secretary of Commer;ce 



l 
r' 

Charle~ W. Lloyd -2-

( mo s t r e c en t 1 y c 0 n f i r me d 0 n 
Hasidic Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

October · 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

In· the absence of express recognition of Hasidic 
eligibility in Part 219.001, I m~st respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These proced.ures are an open invifation 
to obstructionist opposition to contracting· opportunities 
by disadvantaged individuals whb are not members 
6f a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
o f e 1 i g ·i b i 1 i t y b u t o t he r i n d i v i d u a 1 s a r e no t . U n de r 
t he s e c i r c urns t an c e s ' i n d i v i d u a 1 s w h 0 a r e n 0 t mem be r s 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

More o v e r , t he r e i s no s t a t u t or y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defe.nse Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 



.. 
...- ·-:... .. 

TELEPHONE NO:. (718) 387~0390 

IIDSPRIAD CORP . 
. MANUPACTURKR8 0~ 

BED SPREADS 6 DRAPES 
395 BEDFORD .. AVENUE 
BROOKLYN) N.Y. 11211 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att; ·Mr. Charles W. Lloyd 
Executive Secretary 
ODASK (P) OARS, c/o OASD (P&L) (M&RS) 
Room 1C841, The Pentagon 
Washington, D.C. 20.301-3062 

Dear· Mr. Lloyd: 

This letter .. responds to the Notice in the federal 
Register of May 4 , 19 8 7 ( 52 fed. Reg . 1 6 2 6 3 ) , and 
provides c·omments on proposed parts 48 C.F.R. 219.001 
and 2 1 9 . 3 • As ex p 1 a i ned be 1 ow, I res p e c t f u 1 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
i f t he pro p·o sed reg u 1 a t i on s a r a ado p t e d . 

Hasidic Jews have been re~ognized as·a disadvantaged 
group by· the Secretary of Commerce pursuant to his 
a u t h o r i t y t o de f 1 n e t h i s s t a t us a s p r o v i de d f ·o r i n 
applicable Executive Orders. Se& 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department· 
is indistinguisha~le from the determination that 
the Secretary of Commerce has alrea·dy made; namely, 
whether the group consists of individuals "who have 
been subjected ·to racial or eth~ic prejudice or cultural 
bias." 15 U.S.C. # 637 (a).(5). Thus:, .in addition 
to .the groups that are· identifi~d. in Part ·219.001 
of the . proposed reg u 1 a t' i on s , the De fens e De par t men t ~ 
should accept the findings of :the Secretary of Commerce 
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group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In· the absence of express recogni-tion of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest ·procedures set forth in proposed 
Part 219.302. These procedures are an·open invitation 
to obstructionist opposition to contracting opportunit.ies 
by disadvantaged individuals who are not members 
of a designated sroup. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who a r e no t mem be r s 
of designated groups are likely to be the most frequent 
targets of the ~rotest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
t o a p p 1 y t he e 1 i g i b i 1 i t y de t e r m i n a t i on s be rna de · by .
the Defense Department and not the SBA. Accordingl_y, 
I oppose the referral procedure set forth in propo.sed 
Part 219.302. 

Sincerely, 



~·-~-----------------INCORPORATED 

July 28, 1987 

· Defense Acquistion Regulatory Council 
ATTN: Mr. ·charles Lloyd, Executive Secretary 
ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
RM 3C841, THE PENTAGON 
WASHINGTON, DC 20301-2062 

Dear Mr. Lloyd: 

3456 Camino Del Rio North 
Suite 201 
San Diego. CA 92108 
( 619) 280-8100 

The purpose of this letter is to provide ROH's comments on the 
interim rule amending the DFAR supplement which implemented 
Section. 1207 of the 1987 DOD Authorization Act (Public Law 99-661). 
Comments were solicited in the Federal Register of 4 May 1987. 

By way of background, ROH is a small business founded over 15 
years ago which provides engineering, logistic and computer services 
to government and commercial clients. The majority of our business 
is with the Naval Sea Systems Command (NAVSEA) and its field 
activities. In the NAVSEA marketplace, there. can be little question 
about the·devastating effect on non-disadvantaged small businesses 
such as ROH if the.interim rule is allowed to stand as·written. In 
Fiscal Year 1986 NAVSEA fell short of their $300M goal for con
tracting to small disadvantaged business (including 8(a) firms). 
In Fiscal Year 1987 their goal has be~n raised to~$510M. This 
goal cannot be met even if virtually all NAVSEA small business 
set-asides are reclassified.to SDB set-asides. ·In fact, following 
promulgation of the interim rule, NAVSEA immediately began re
classifying solicitations and the small business advocate in NAVSEA 
has been verified that he expects this to continue. 

The first solicitation to be reciassified in ~AVSEA was 
N00024-87-R-2168(Q), Project Management and Program Planning 
Support for CV Service Life ~xtension Program. The predecessor 
contract was competed as a Small Business·set-Aside and awarded 
to ROH in S~pt 1984. The estimated contract value was approxi-: 
mately $1.1M annually, which equates to over 20 man years per year 
of effort. ··In the past three years, ROH has developed an out
standing project team with specialized' aircraft carrier pro
grammatic, financial, engineering, logistics and information 
systems expertise. The current procurement was synopsized in the 
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CBD of -11 March 1987 as a Small Business Set-Aside to be issued 
on or about 3 April 1987 •. ROH began serious pre-RFP proposal 
effort when the announcement appeared in the CBD, well before 
there was any indication ·of a new ~DB program. We had absolutely 
no idea .that there was any consideration being giveri to re
classifying this procurement, and no one in NAVSEA gave any 
indication to us. 

The RFP, received on 15 June 1987 as a SDB set-aside, was a 
complete shock to ROH. The solicitation precluded ROH, the incum
bent contractor from even competing as prime contractor on a con
tract we not hold. This is contrary to Part 19 of the FAR which 
requires that products and services previously acquired success
fully on the basi~ of a small business set-aside shall be acquired. 
on the b~sis of a repetitive set-aside. If this solicitation 
stands .as issued, the best ROH can realize, assuming we are a sub
contractor .-to the ·successful .SDB, is a reduction in revenues and 
personnel:of nearly 10%. Under the 'interim.rule, we foresee this 

·same scenario being played out many times, resulting ultimately in 
the demise of most non-disadvantaged businesses supporting NAVSEA. 

We are positive that Congress did not intend.to destroy the 
Small-Business Set~Aside programs, which it spawned and nurtured 
for many years, in order to place increase4 pressure on DOD to 
increase its SDB contracting. ·we have followed the FY 1988 
Authorization Act closely and are aware that the Congress is moving 
to clarify its intent in the 1988 Bill. We believe that the SDB 
program should be supported, even if it does adversely impact the 
non-disadvantaged small businesses. But we believe that the impact 
should.be shared proportionally between large and small business; 
and under the present interim rule, small business would absorb 
nearly all of the impact. We believe that much greater emphasis 
must be placed on SDB subcontracting plans in large procurements and 
ln breaking out work for SOBs from large procurements. These areas 
offer the. best opporttinity for new SDB work, not just reclassification 
from one part of a small-business program to another. 

We believe that the int~rim·rule invites abuse because of the 
allowabili ty of self-certifica_tion. In all probability, unless the 
~ticcessful 6fferor has been certified under ihe SBA 8(a) program, 
there will likely be a protest. We foresee that resolution of these 
protest~ will be difficult and time consuming, with advers·e impact 
upon DOD-programs _because of delay and disruption. A more for
malized,-: prior-to-bid certification process-is strongly recommended. 

The two ;oth~r SDB proposed rules contained iri the 4 May Federal 
Register but not a part of the interim rule,.pose even greater 
threat to small business. Sole sourcing to an SDB:when the interim 
rule of two fails and only one disadvantaged contractor is identi
fied would further limit the small business's chance to survive. 
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PORTERHOUSE CLEANING AND MAINTENANCE SERVICE. COMPANY, INC. 

July 27, 1987 

General Office 6 Moyse Place Edison, New Jersey 08820 
(201) 769-0997 

Defense'Acquisition Regulatory Council 
Executive Secretary, OD ASD (P) DARS 
c/o OASD (P&L) (M&RS) 
The Pentagon 
Washington, D.C. 20301-3062-

Attn: Mr. Charles W. Lloyd· 

Dear Mr. Lloyd: 

I would like to express my concern over the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
goal. Although the regulations are a step in the right direction, it 
appears that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for sub-contracting. 
Second, the regulations do not provide for the participation of 
either historically Black Colleges and Universities of minority 
institutions. Third, it is unclear on what basis advance payments 
will be made available to minority businesses in pursuit of the 5% 
goal. Finally, partial set asides have been specifically prohibited 
despite their potential ability to facilitate minority business 
participation. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

Sincerely, =-,S~~-.:.-.:_ 
~::~~ ) .: .. :::+··-···-... 

~;;g~~~-=:==:: __ :~~-
~ -···-··-···--Geoffrey L ·• GT:-1-ff-i-n--------- --- ... , .. 

Executive Vice President 

cc: Bill Bradley, U.s. Senate: 
Frank Lauten burg, U.S.. se:nate 
Bernie Dwyer, U.S. House ,of Representatives 



ASSOCIATION OF MINORITY CONTRACTORS 
376 E. GRAND BLVD. • DETROIT, Ml 48207 • (313) 571-8310 

July 30, 198.7 

Defense Acquisition Regulatory Council 
·ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (&L) (M&RS) 
Room 3C . 84 I · 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Hr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right di
rection, it appe.ars that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for subcontrac
ting. Second, the regulations do not provide for participation of either 
historically Black colleges and universities or minority institutions¥ 
Third, it is unclear on what basis advance payments will be available to 
minority businesses in pursuit of the 5% '~goa1.., Finally, partial set asides 
have been specifically prohibited despite their potential ability to faci
litate minority business participation. 

My members would be greatly benefited if the final regulations were 
changed to reflect the suggestions above. I urge the Department of Defense 
to address these issues quickly and thoroughly in the final regulations. 

Sincerely, . ~ 

~ ~ . LeonJ~ •· 
Executive Director 

LJ/dk 



WASHINGTON OFFICE -G ·MARINE SYSTEMS - ANALYSIS & DESIGN 

G E 0 R G E G . 5 H ·A R p I I N c . 

2121 Crystal Drive • Suite 714 • Arlington, Va. 22202 • Tel. (703) 892-4000 

Defense Acquisition Regulatory Council 
ODASD(P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841, The.Pentagon 
Washington, DC 20301-3062 

July 31 , 1987 

Attention: Mr. Charles Lloyd, Executive Secretary 

Re: Department of .Defense Federal Acquisition Regulation Supplement; 
Implementation of Section 1207 of Publ. L. 99-661; Set Aside for 
Small Disadvantaged Business Concerns. 

Dear Mr. Lloyd: 

The referenced interim rule was published in the Federal Register of May 
4, 1987 and comments were invited by 3 August ·1987. 

George G. Sharp, Inc. (Sharp) is a small business firm and a considerable 
portion of its business is obtained by competing for small business set 
asides. Further, ·sharp is supportive of the objective of establishing a five 
percent goal for DoD contract dollar awards to Small Disadvantaged 
Businesses. However, the interim rule and in particular its implementation by 
the Navy and the Naval Sea Systems Command, is imposing a very serious impact 
on existing Small Business concerns. 

Procurements being set aside for Small Disadvantaged Business are those 
that were formerly set aside for Small Business. Thus Small Business is 
bearing the brunt of the implementation of this rule. An example of this is a 
NAVSEA set aside procurement (PMS 312) which has been in. the set aside program 
since 1984.· This was synopsized in the Commerce Business·Daily of March 11, 
1987 as a small business set aside but when the request for proposal was 

·issued in late June 1987 the procurement had been changed to a set.aside for 
Small Disadvantaged Business. Thus. other small businesses, including the 
incumbent, cannot compete for this.procurement. 

This action and other actions s.imilar are in violation of FAR·. 19 ~50 1 (g) 
which requires that small busine·ss set aside procurement· remain set aside for 
small business: · 

"Once a product or service has been acquired 
successfully by a contracting office on ·the bas is of a: 
small business set aside, all future requirements of 
that office for that particular product or service 
shall •..• be acquired on the basis of a repetitive 
set aside." 



GEORGE G. SHARP, INC. MARINE DESIGN 2121 Crystal Drive • Suite 714 • Arlington, Va. 22202 

The interim rule therefore, is aiding Small Disadvantaged Business to the 
detriment of Small Business which is clearly contrary to the intent of 
Congress as is shown by the language in. Section 846 of the Proposed National 
Defense Author.ization Act for Fiscal Year 1988 as passed by the House of 
Representatives. 

Section 846(b)(7} 

"Establish policies and procedures which will ensure 
that there shall be no reduction in the number or 
dollar value of contracts awarded under the program 
established under se.ction 8(a) of "the Small Business 
Act and under the small business set-aside program 
established under section 15(a} of the Small Business 
Act in order to meet the goal of section 1207 of the 
Department of Defense Authorization Act, 1987" 

To properly implement the intent of Congress, DoD should revise the 
interim rule to: 

1. Preserve Small Business Set Asides- suspend all reclassification of 
work previously performed by small businesses to the Small Disadvantaged set 
aside program 

2. Enforce FAR 19.701 - Impose a five percent disadvantaged business 
goal through contract clauses on all large business awards. Enforce it 
vigorously and require revieW by the Competitive Advocate General of awards to 
large businesses without five percent of the contract dollars subcontracted to 
small disadvantage business. This approach will address the issue of 
providing training to the Small Disadvantaged Business by permitting large 
business to guide the efforts until they are self sustaining. 

3. Preserve Small Business goals and its share of small business awards 
to encourage the social and economic goal. 

4. Make all Commerce Business Daily small business set aside 
classification of solicitations final to prevent a waste of bid preparations 
costs. 

The present DoD approach to the Small Disadvantage Business Program 
should not be at the expense and to the detriment of which, if permitt~d to 
continue as presently formulated, is the undesirable outcome of the Interim 
Rule 

Yours very truly, 

GEORGE G. S~ARP, INC. 

JJR:idd 

'~-;;\1.\r .. 
1 Senior V~ President 

' """--.. / .... ..... _} 



EBONY 
GLASS & MIRROR COMPANY 

Watkins Center I 6050 McDonough Dr., N.W., Suite "N" 
Norcross, Georgia 30093 I Phone: 449-9745 

Part 205 - Publishing· Contract Actions 

Comment 

I agree that you sho~ld restrict competition to 
Small Disadvantaged B~siness's only in the CBD. 

Part 206 - Competition Requirements 

Comment 

Contracting officers should justify selection of 
contracts for competition by SBD's. 

Part 219 - Small Business and Small Bisadvantaged Business 
Conce.rns 

·comment 

I agree that historically Black Colleges and 
Universities and minority institution eligibles should 
have their own guidelines. 

219.301 Representation by.the Offeror 

Comment 

I agree that at the time of award no significant 
change in ownership should occur. 

219.302 - Protesting a small business represen
.tation 

"Interested party" should be limited to all SBD's 
who were not awarded the .contract~ not just to the second 
in line or·second ranked. · 

Within 5- 10 days of notification of:successful 
offeror~ ·a protest might 'be made. 

Protests should be forwarded to the office that is 
most expeditious in its findings. If a protest is 
eventually forwarded to the District Office~ there is no 
need for the protest to be forwarded to the Regional 

(page 1 of 3 ) 



EBONY 
GLASS & MIRROR COMPANY 

Watkins Center I 6050 McDonough Dr., N.W., Suite "N" 
Norcross, Georgia 30093 I Phone: 449-9745 

J u 1 y 31 ,, 19 8 7 

Defense Acquisition Regulatory Council · 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
C/O OASD {P&L) (M&RS) 
Room 3C841 ,, 
The Pentagon 
Washington~ DC 20301-3062 

Dear Mr. Lloyd: 

As a minority business owner I am very interested in DAR 
Case 87-33 specifically Section 1207 of Public Law 99-661 
concerning the 5 percent minority set aside goal. I have 
reviewed this section very thoroughly and have enclosed 
my comments in the following pages. 

Thank you for your time. 

s _i_~ c,~~ e 1 y/~-7;---., 
... -!I 1l .I 1/ i~ 

_/ /. ! ... I L! _ .. /. ... .f ; I 
i ! i'f-17 . .i...-.;, -~---- l 1' /jfk' 
{ 1/1 \.·-w0ii./ ..... 
'--~-'-- ~-·~···· 

Arthur Queen 
President 

AQ:tc 
Enclosure 

CC: file 

. ..... -



EBONY 
GLASS & MIRROR COMPANY 

Watkins Center I 6050 ·McDonough Dr., N.W., Suite "N" 
Norcross, Georgia 30093 I Phone: 449-9745 

(page 2) 

Office. I agree that the procedure is unclear. 

Standards for awards should be the same for all 
types of SBD's. 

- 219.304 Solicitation Provisions 

Comment 

Agree. There should be another check ufi box· added. 

- 219.501 General 
- 219.501-7 Small Disadvantaged Set-Asides 
- 219.502-72 Small Disadvantaged Set-Asides 

252~219-7006 Notice of Total Small Disadvantaged 
Bus1ness Set Aside 

Comment 

Agr,~e,1 but it is some..'N'.!lat confusing as far as wording. 

- 219.502.3 Partial set-asides 

Comment 

Partial set-asides might cause more confusion~ red 
tape and loss of quality performance. 

219.502-4 Methods of Conducting Set-Asides 
219.504 Set-Asides Program Order of Precedence 

Comment 

Clarity of SBD's in the.order o~ priority awards 
program. 

~ 219.503-Setting Aside·a class of Acq~isitions. 

Comment. 

Agree •. Pr6tection for other small ~~ 8(a) businesses. 

- 219.506 Withdrawing or Modifying ~et~Asides 

Comment 

Agree. 
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GLASS & MIRROR COMPANY 

Watkins Center I 6050 McDonough Dr., N.W., Suite "N" 
NQrcross, Georgia 30093 I Phone: 449-97 45 
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-_219.507 Automatic Dissolution of a Set Aside 

Comment 

Agree. 

- 219.508 Solicitation Provisions and Contract 
Clauses 

- 252.219-7006 Notice of Total Small Disadvantaged 
Business Set-Aside. 

Comment 

Agree. 

- 219.803 Selecting Acquisitions for the B(a) 
program 

Comment 

Safeguards should be implemented to insure stability 
of SBA program. 

Need to define "follow-on requirement". 



REGION VI 
-------------------

CONTRACl-01~5 ASSOCIATION 

BOARDOFOIRECTORS July 30, 1987 

PRESIDENT 
ANTONIO P. MACIAS 
San Antonio. TX 
(512) 349-2980 

1ST VICE PRES. 
James P. Dickerson 
New Orleans. LA 
(504) 522-2812 

2ND VICE PRES. 
Adan Flores 
Houston, TX 
(713) 644-2366 

SECRETARY 
Elio Castanuela 
Dallas-Ft. Worth. TX 
(817) 860-3337 

TREASURER 
Carolyn DelToro 
Schertz. TX 
(512) 658-0850 

Samuel Young 
i t ' N. Little Rock. ARK 

(501) 374-1185 

Jim Rice 
Hartshore. OK 

297-2566 

Jones 
le,OK 

-~ (918) 247-6162 .• ~-; 
Angel Morales 
El Paso, TX 
(915) 598-8929 

Adan Flores 
Houston. TX 
(713) 644-2366 

Congressman Albert G. Bustamante 
Federal Building Room 146-B 
727 East Durango Street 
San Antonio, Texas 78206 

Honorable Congressman Bustmante: 

As President of the Region VI Contractors Association, I am 
writing to express on t:" vie1;<Ys of our membership and it's concern 
with the Interim regulations developed by the Department of 
Defense to impiement the 5% minority contracting goal. These 
rules are a step in the right direction, however they leave much 
to be desired. 

The "Rule of two", will give the contracting officers full 
authority to determine its satisfied requirement. Contrac~ing 
Officers, we feel, do not have the tools to certify or qualify 
those firms which claim to be small disadvantaged businesses. 
We feel this rule will greatly impact and almost eliminate the 
one an<;! only program in the government process that provides
"Set-asides" for those businesses that are certified as small 
disadvantaged business by the US Small.Business Administration 
through the 8(a) program. 

The 8(a) program has time and time again proven to be an effective 
tool that provides contracting opportunities for many small dis
advantaged businesses. It has not been without problem, however 
transfering the burden to self certification of small disadvantaged 
businesses and contracting officers will only compound matters 
while there are other areas of concern, such as the issue of sub
contracting, our· 'main concern is the U S Small Business Administration 
8(a) program. 

Congressman Bustmante, may we take this opportunity to express 
our appreciation for your concern-and s~pport on these very 

. important issues. Please let· us know if ·our Association .can·: 
be of any he future. 

ntonio P. Macias,President 
REGION VI CONTRACTORS ASSOCIATION 

Copy to: Charles W. Lloyd 
Executive Secretary 

110 W. TURBO DRIVE 0 SAN ANTONIO, TEXAS 78216 0 (512) 349-2980 



NATIONAL CONFERENCE OF BLACK MAYORS, INC. 

July 27, 1987 

BOARD OF DIRECTORS 
President 
Mayor John H. Smith 
Prichard, Alabama 

1at VIce President 
Mayor Robert B. Blackwell 
Highland Park, Michigan 

2nd VIce President 
Mayor Unita Blackw911 
Mayersville, Mississippi 

3rd VIce Prealdent 
Mayor James Usry 
Atlantic City, New Jersey 

. Secretary 
Mayor Earnest Barkley 

---Gretna, Aorida 

Treasurer 
Mayor Abraham Gordon 
Eatonville, Florida 

Parliamentarian 
Mayor James A. Sharp, Jr. 
Aint, Michigan 

Historian 
Mayor Charles Ross 
Lincolnville, South Carolina 

Mayor H. Milton Andrews 
Parmele, North Carolina 

Mayor James Deen 
Alma, Georgia 

Mayor Raymond Hall 
North Brentwood, Maryland 

David Humes 
Heights, Missouri 

Mayor Johnny Jackson 
White Hall. Alal!lama 

Mayor Ronald Leverett 
Prrurie View. Texas 

Mayor Earl S. Lucas 
Mound Bayou, Mississippi 

Mayor Thirman L. Milner 
Hartford, Connecticut 

Mayor Riley L. Owens, Ill 
Centreville, Illinois 

Mr. Charles Lloyd 
Executive Secretary 
ODASD(P) DARS 
c/o OASD P&L M&RS 
Rm 3C841 
The Pentagon 
Washington, D. C. 

Dear Mr. Lloyd: 

20301-30620 

This letter is written pursuant to an 
invitation by the Defense Acquisition Revelation 
Supplement (OFARS) to implement Section 1207 
of the National Defens·e Authorization Act for 
Fiscal Year 1987, Public Law 99-661 entitled: 
Contract Goal for Minorities." 

The National Conference of Black Mayors 
supports the general intent of the proposed 
rules to implement Section 12 0 7 of Public Law 
99-661. However, we strongly recommend 
adjustments to include specific and detail 
methods of outreach to guarantee an agressive 
implementation process and the removal of certain 
culturally biased language from the proposed 
rules. 

Mayor James Risher 
Gifford, South Carolina· I . Specifically, Section 219.201 General 

Policy indicate ":i:t is the policy of the 
Department of Defense to strive to meet 
these objectives through the enhanced 
use of outreach efforts, technical 
assist~nce programs,· the ·section 8(9) 
Program, and through · creation of a : total 
SDB .'set-aside' • " It· is the 'recommendation 
of the National Confe_rence of Black Mayors 
that a detail~d Section be included · which 
specifies that "The-. National Conference 
of Black Mayors . Network of 294 
municipalities be utilized- for: public 

Mayor George Shannon 
Pleasant Hill, Louisiana 

Mayor Fannie Smith 
Falcon, Mississippi 

Mayor Wi!Ue M. Snow . 
Hobson City, Alabama 

Mayor Walter Tucker 
Compton, California 

Mayor Willard Whitaker 
Madison. Arkansas 

Mayor Sam ·Wilcots 
Boley, Oklahoma 

Presldenta Emerttua 
Mr. A.J. Cooper, Founder 

Mr. Richard G. Hatcher 
Gary, Indiana 

Mayor Johnny L. Ford, Founder 
Tuskegee, Alabama 

Mayor Marion Barry, Jr. 
Washington, D.C. 

Executive Director 
Michelle 0. Kourouma 

awareness, outreach and technical 
assistance." This inclusion guarantees 
an agressive identification of eligible 
SDBS and their successful .participation 
in the program. 

Headquarters • 1430 West Peachtree-Street, N.W., Suite 318, Atlanta, Georgia 30309 • 404/892-0127 
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II. The· Conference recommends extension of 
tine through 199.1 to account for the delay 
~n initiating the program. 

III. The Conference 
utilization of 
institutions to 
the program. 

strqngly recommends 
m~nority firms 

implement the terms 

the 
and ·· 
of 

IV. It is strongly recommended that under 
subpart 219.3 Determination of Status 
As a Small Business Concern, 
Distributorships be specifically stated 
as an eligible .concern when they meet 
the definitions of small business concerns 
and/or small disadvanaged business. 

V. It is strongly recommended that small 
business concerns and/or small disadvantaged 
businesses which are selected for contract 
awards have bonding requirements waived 
or underwritten by DOD a~ a component 
of the award. 

VI. It is strongly recommended that 
sharecropping and minority front 
be vigorously prosecuted. 

business 
business 

VII. It is strongly recommended that under 
following Subpart 219.502-72(a) the 

statement be removed: 

11 in making SDB set-asides for R & U D 
or architect-engineer acquisitions there 
must also be a reasonable expectation 
of obtaining from SOB scientific and 
technological or architectural talent 
cODSistent with the demand of the 
acquisition. 11 

The ·aboved statement projects the assumption 
and adva~nces the suspicion and doubt that small 
business, concerns and/or small disadvantaged 
businesses·are cheaters, subjecting such concerns 
to program-initiated racial or ethnic prejudice 
and d~nished opportunity. In addition, the 
open-e~ed and arbitrary nature of this Rule 
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tend toward encouraging attitudinal 
on the part of the Contract Officer, 
Ethnic and Racial group members~ 

barriers 
toward 

The above points are submitted for acceptance 
and to the obability of the success 
of the 

P R E S I D E N T 

JHS.ph 



INFINITE 

~ 
CREATIONS 

.- .... INFINITE CREATIONS, INC. 
P. 0. Box 158 and Corner of Calhoun & Elm 
Bamberg, South Carolina 29003 • (803) 245-5126 

Willie Cam Nimmons, President 

July 29, 1987 

Mr. Charles W. Lloyd 
Executive Secretary ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon Washington, DC 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

After reviewing the interim-rule concerning contract goals for 
minorities, I felt that I should definitely act on the opportunity 
to respond. Our company, Infinite Creations, Inc., is a Black 
American, Woman-Owned manufacturer of sewn goods. We have been 
very actively involved in the SBA 8(a) program as a certified 
contractor since 1980. As we anticipate our graduation from 
8(a) in 1989 we have already begun to solidify our company in the 
competitive open market. We have tried to use the opportunities 
provided by the 8(a) program as a stepping stone and not as a sole 
means of ensuring work. In spite of our success in the open mar
ket and 8(a) program, Infinite Creations, Inc remains a socially 
and economically disadvantaged company relative to the vast ma
jorities of our competitor for DOD contracts. The interim-rule 
on set~asi~es for small disadvantaged business concerns is exactly 
the type of program needed to encourage disadvantaged business 
like ourselv~s,, to participate in DOD procurement and to equalize 
ourselves with the companies that are not faced with th~ social 
and economic disadvantages that we are. 

Infinite Creations, Inc is.in full.support of this ruling and we 
look forward to participating in it and continuing our valuable· 
relationship with DOD. 



Automated Business Systems & Services, Inc. 

f Washington D.C. 

he Systems Integrator'" 

July 29, 1987 

CORPORATE 
6715 Kenilworth Avenue 
P.O. Box838 
Riverdale. Maryland 20737 

Mr. Charles w. Lloyd 
Secretary 
ODASD (P)".DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D·. C. 20301-3082 

Dear Mr. Lloyd: 

Telephone: (301) 454-8200 
Toll Free: (800) 638-0885 

TWX: (710) 826-0465 

We appreciate the opportunity to submit the attached 
the interim rule amending the Defense Federal 
Regulation supplement (DFARS) to implement section 
National Defense Authorization Act for fiscal 

comments on 
Acquisition 
1207 of the 
year 1987 

(P.L. 99-661). 

As presently written, we are extremely concerned that the rule 
will not benefit minority business enterprises as intended by 
section 1207. Also, it appears likely that DOD will experience 
great difficulty in achieving the 5% contracting goal unless SBA 
Standard Industrial Code (SIC) th~esholds are modified to enable 
more minority firms to qualify as "small". 

We would welcome the opportunity to provide further input, if. 
desirable, as you move toward the final version of the amendment. 

Sincerely, 

AUTOMATED BUSINESS SYSTEMS & SERVICES, INC. 

·~.__--~J 
Theodore Howard 
President 

TH/zdj 
Enclosures 

4911 Pro•pectu• Drive. Suite G 
Durham. North Carolina 27713 

(919) 361·5798 

One Herald Square 
579 E. Xenia Drive 

Fairborn. Ohio 45324 
(513) 878·0033 

17200 Ten Mile Road. Suite 200 
Eut Detroit. Michigan 48021·3386 

(313) 774·8877 
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cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, Room 3E880 
W~shington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
u.s. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 



COMMENTS ON THE DOD INTERIM RULE 
IMPLEMENTING THE 5% SOB GOAL 

(Section 1207, PL 99-661) 

1. Although the DOD interim rule suffers from precise 
definition in some instances, it appears to implement section 
1207 of PL 99-661 (National Defense Authorization Act of 1987) 
in accordance with the Act. If DOD contracting officers 
vigorously execute the policy contained in the interim rule, 
with modifications that will be explained later, - small 
disadvantaged businesses will indeed have a better opportunity 
to compete for DOD business. However DOD will likely have 
problems· meeting· the five percent goal due to the relatively 
small size of the contracts normally awarded small 
disadvantaged firms. s·ince service businesses whose average 
receipts exceed the SIC code thresholds are no longer 
classified as "small", many capable minority firms that are 
neither "small" nor "large" will be excluded. Consequently, 
the goal will not be easily achieved. A firm must first be 
small, then minority to count toward the goal, according to 
the Act and the interim rule. 

2. The intent of the Act and the interim rule is of great 
importance to minority business. However the problem that it 
leaves yet unsolved is the plight of the minority business 
that continues to have difficulty competing for DOD contracts 
when it has been successful enough to achieve revenues that 
classify it just beyond the "small business" definition, but 
whose receipts are not enough to be considered large. For 
example, a minority owned information services business with 
three year average receipts in excess of 12.5 million dollars 
can no longer meet the Small Business Act definition of small 
business. Yet it is still not large enough to compete with 
the "Fortune 1000 11 companies that have traditionally provided 
information management services to DOD. The minority firm 
also has difficulty competing with majority firms of the same 
size due to a variety of well documented sociological factors 
including racial discrimination. 

3. We believe it unfortunate that the Act and the rule did 
not address themselves to "Socially Disadvantaged Business" 
rather than "Small Disadvantaged Business",and further tie the 
"small business" definition to the Small Business Act. 
·"Socially Disadvantaged ·Business" better describes: the 
business interests that Congressional leaders speak to when · 
they talk of assisting the segment of our population that has 

.heretofore been deprived of a competitive position in the 
Defens~ procurement process. Society has kept the so~ially 
disadvantaged "small" for a long time ... it is now time to 
allow this segment ·to grow and compete with the more favored · 
industrial giants. · 



4. The near term remedy to the two part problem of achieving 
the 5% goal and helping minority firms no longer considered 
"small", is to persuade the Small Business Administration 
(SBA) to raise the monetary thresholds for relevant SIC 
codes. As a minimum, the definition of smaLl. business must be 
based upon revenue from contracts which were not obtained 
through the S(a) program. .The only true-measure of self 
sufficiency is. the value of contracts obtained through open 
competition rather than from the· protected SBA·environment. 
It may be that the SBA has the authority to do so without 
congressional action. Of course:, controls would have to .be 
established to insure that the smaller minority firms get 
their share of contracts, but other minority firms that are 
neither "large" nor "small" would also be able to ·benefit from 
DOD contracts while helping ·to achieve the 5% goal. 

5. The long term solution is to amend the Act to eliminate 
reference to "Small Disadvantaged Business" and the supporting 
Small Business Act definitions, and substitute in its place, 
"Socially Disadvantaged Business." Again, controls to protect 
the smaller minority firms would have to be put in place. 
This would de-couple the DOD program from the SBA programs and 
thereby promote the growth and economic empowerment of 
minority firms toward which the 5% goal is designed to 
contribute. 

6. With respect to the interim rule as presently written, 
there are some areas where modifications are suggested. 

The interim rule is silent on subcontracting as a 
means of achieving the goal. It is unlikely that 
minority firms can successfully compete· for the 
sizeable contracts coming from DOD; nevertheless, they 
could __ do very well with selected portions of these 
requirements. We are concerned that no clearly 
defined mechanism exists which will secure minority 
participation. This can be easily corrected by 
requiring Contracting Officers to award a certain 
portion or percentage to minority firmts) . 

The Contracting Officer appears to have broad 
discretionary authority in the award of SOB contracts. 
It is suggested that contracting officers be provided 
more specific guidelines to prevent widely varying 
standards in program execution. · 

The issue of sole source contracting ~hould be 
specifically addressed. =Sole sourcing should be 
allowed .. if only one source can be located; or for 
purposes to attain the 5% goal. 



There is potential for "gamesmanship".. with 
self-certification. For example, it is possible that 
a firm could be properly certified at the time it 
submits a proposal but may have changed its minority 
ownership ·or size status prior to contract 
performance. 

We are concerned that the source of SOB contracts may 
be the Small Business Set Aside program to include the 
S(a) . program. If that is the case, there will be no 
real increase in the proportion of DOD contract 
dollars that go to small and disadvantaged firms. The 
thrust of the program should be to increase the 
proportion provided socially disadvantaged firms at 
the expense of the industry giants that presently· 
receive the vast majority of DOD contracting dollars, 
not have dollars flow from other set-asides into the 
SOB program. 
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"ly 23, 1987" 

Defense Acquisition Regulatory Council 
Attn: :Mr. Charles W. Lloyd 
Executive Secretary ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3c 841 
The Pentagon 
Washin~tori, DC 20301-3062 

Dear Mr. Lloyd: 

Pursuant to th~ interim regulations that the Department of Defence has 
designed. to initiate and implement the 5% minority contracting goals. 
The 5% goals program is needed badly, and can do much to assist in 
developing Small Disadvantaged Businesses (SDB)s, bringing them into 
the economic main stream of our country's economy. However, there are 
several areas that I am concerned about. 

One: In Section 252.219-7006, Part (c), Page 16267, in the May 4th 
Federal Register~ a manufacturer, or regular dealer submitting an 
offer in its own name, agrees to furnish, in performing the contract, 
only end items manufactured or produced by Small Disadvantaged 
Bu~iness concerns in the United States. This element of the goals 
program~ould preclude a very large percentage of Small Disadvantaged 
Businesses from eligibility, and thus developing, because qf the few 
SOB's in the manufacture or production of end items. Whi1e there must 
be checks and balances, I feel that by incorporating the Small 
Business set-asides criteria for small business would offer the goals 
program integrity. 

Two: There seems to be unclear bases for advance payments to support 
SOB's in performance of DOD contracts under the goals program. The 
advance payment need is such that if SOB's are precluded from the 
Financial Assistance, its intended vq_lue to SOB's, as well as oo·o, 
will be greatly sacrificed. Temporary financing is a must. 

The goals program is designed to stengthen and not weaken or prqhibit 
Small. Disadvantaged Business participation in DOD contracts. The 

.value of pa~tial set-aside~ is an element which should definitely be a 
.par:t of this program. lam encouraging the Department of Defense-to 
take specia~ action in addressing these. issues. 

Matthew Bacoa~ ~; 
cc: Senator, Terry Sanford 

Congressman, James McClure Clarke 
Congressman, Charlie Rose 
Congressman, John Conyers 

... .... • ..... ~ • ,.. ••• ,.. , •• " • ' " ,. ., 4 ,·, • .., r"\ n ... , , .... , ,., -, " r 



COMPUTER AIDED ENGINEERING, 
DESIGN & DOCUMENTATION 
SERVICES 

3045 ROSECRANS STREET 
SUITE 115 
SAN DIEGO, CA 92110 
619 224 8791 

29 July 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd · 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

As owner of a small, minority owned business, I am writing this 
letter to fully support full implementation of P.L. 99-661, 
relative to 5% set asides for Small Disadvantaged Business 
Concerns. 

I urge the strengthening of your interim regulations publi~hed in 
May 1987. With that in mind, I also strongly support H.R. 1663, 
the Prompt Payment Act and H.R. 1607, the Rule of Two. 

Relative to the 8(a) Program, I am irt complete favor of H.R. 1807 
on 8(a) reform. I have always felt that the Fixed Program 
Participation was a counterproductive method for graduating 8(a) 
companies and contributed significantly to the high failure rate. 

I feel the Department of Defense needs to pay closer attention to 
subcontracting to· minority and disadvantaged companies in the 
areas of high technology and· other nontraditional areas. 
Minority owned companies are often excluded from participation in 
significant DOD projects. DOD should require Prime Contractors 
to fully use the s~bcontracting process as a vehicle for Minority 
and Disadvantaged Business development. 

Si~cerely, p 
~~ 

President 



NATIONAL 
CAPITOL SYSTEMS 
INCORPORATED 
·5205 LEESBURG PIKE 
SUITE 400 
FALLS CHURCH, VIRGINIA 22041-3898 
703/671-3360 

July 30, 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASD(P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Reference is made to DAR Case 87-33, the attached copy of Section 
846 of the Proposed National Defense Authorization Act, and in 
particular to paragraph b(7). . .. 

National Capitol Systems, Inc. is a small and disadvantaged 
business currently participating in the SBA 8(a) program. We are 
due to graduate from the program in approximately 15 months. 

We are hopeful that we will .qualify for contracts under the small 
business set aside program established under section 15(a) of the 
Small Business Act subsequent to our graduation. In fact, it is 
quite possible that the survival of our business may depend on it. 

We urge you to do your part to ensure that the final rule contains 
the wordi.Pg in paragr-aph b(7) of the attached. It is our belief 
that the Department of Defense should accept its social 
responsibility to support both ~mall and small and disadvantaged· 
businesses. ' 

Thank you for yogr:intere~t and concern. 

Sincerely, 

Jack R. Flikeid . 
Executive Vice Piesident 
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APPENDIX E: SECTION 846 OF THE PROPOSED NATIONAL DEFENSE 
AUTHORIZATION ACT.FOR FISCAL YEAR 1988 
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1 (b) EFFECTIVE DATE.-Section 2324(e)(1)(K) of title 

2 10, United States Code, as a4ded by subsection (a), shall 

8 apply to any contract entered into on or after October 1, 

4 1987. 

5 SEC. 846. REQUIREMENT FOR SUBSTANTIAL PROGRESS ON Ml· 
.. 

6 . NORITY· AND SMALL BUSINESS CONTRACI' 

7 AWARDS. 

8 (a) REQUIREMENT FOB SUBSTANTIAL PRoGRESS.-

9 The Secretary of Defense shall ensure that substantial 

10 progress is made in increasing awards of Department of De

ll fense contracts tQ section 1207(a) entities. 

12 (b) REGULATIONS.-The Secretary shall carry out the 

13 requirement of subsection (a) through the issuance of regula-

14 tions which do the following: 

15 · (1) Provide guidance to contracting officers for 

16 making advance payments under section 2307 of title 

17 10, United States Code, to section 1207(a) entities. 

18 (2) Establish procedures or guidance for contract-

19 ing officers to-

20 (A) set goals which Department of Defense 

21. prime con~actors should meet in awarding sub-

22 co~tracts, : inc~uding subcontracts :tO minority-

28 owned media, ,to section 1207(a) entities, with a . 
. . 

24 minimum goal: of 5 percent for each contractor . 

25 which is required to submit a subcontraeting plan 

eo nares 



shall 

lN MJ. 

I'RACT 

~88.-

tantial 

of De-

~rs for 

. lf title 

es. 

ntract-

tefense 

g aub

nority

with a 

tractor 

,· 

1 

2 

s 
4 

5 

6 

187 

under section 8(d)(4)(B) of the Small Business Act 

(15 U.S.C. 687(d)(4){B)); and 

(B) provide incentives for such ptime con

tractors to increase subcontractor awards to sec-

·. tion 1207(a) entities. 

(8) Require contracting officers to emphasize 

7 awards to section 1207(a) entities in all industry cate-

8 

9 

10 

11 

12 

18 

14 

15 

16 

17 

18 

19 

~0 

21 

22 

··23 

24 

25 

gories, including those " categories in which section 

1207(a) entities have not traditionally dominated. 

(4) Provide guidance to Department of Defense 

personnel on the relationship among the following 

programs: 

(A) The program implementing s.ection 1207 

-of the Department of Defense Authorization Act, 

1987 (Public Law 99-661; 100 Stat. 3978). 

(B) The program established under section 

8(a) of the Small Business Act (15 U.S.C. 

637(a)}. 

(C) The small business set-aside program es

tablished under section 15(a) of the Small Busi

ness Act (15 U.S.C. 644(a)). 

(5): Require that a business w~ch repre.sents itself 

as a section 1207(a) entity in seeking a De~artment of . 

Defense contract maintain. such status at ~e time of 

contract award. 

eBB 1148 PCB 
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(6) With respec~partment of Defense pro-

curement for which there· is a ·reasonable likelihood 

that the · procurement will be set aside for section 

1207(a) entities, require to the maximum extent practi~ 

ca~le that the procurement be . designated as sue~· a 

set-aside before the solicitation for the procurement is 

·issued. 

5 

6 

7 

8 

9 
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(7) Ettablish policies and procedures which will 

ensure that there . shall be no reduction in the number 

. , or dollar value of contracts awarded under the program 

established under section 8(a} of the Small Business 

Act ~under the small business set-aside program es

tablished under section 15(a) of the Small Business Act 

in order to meet the goal of section 1207 of the De

partment of Defense Authorization Act, 1987. 

18 

14 

15 

. 16 

17 

(8} Implement section 1207 of the Department of 

Defense Authorization Act, 1987, in a manner which 

18 shall not alter the procurement process under the pro-

19 · gram established under section 8(a) of the Small Busi-

20 ness Act. 

21 (9) Require that •one factor used· in evaluating ~e 
. . . . . 

22· · performance of contracting officers shall be :the ability 

28 . of the officer to mcreue contract awards to section 

24 . 1207 (a) entities .. 
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·~· 1 (10) Allow a contract with a section 120'((a) 

2 

s 
4 

5 

6 

entity to be awarded at a price not exceeding fair 

mi,r\e' cost by more than 10 percent, regardless of the 

metb< of procuremen.t used in awarding the contract. 

1) Provide for. uartial aet-asides for section 

120') entities. 

'l 

s· 

9 

10 

11 

12 

18 

14 

2) Establish a procedure for awarding a contract 
, 

to 3ction 1207 (a) entity, without providing for full 

aJPen competitive procedures, in circumstances 

., a market survey and Commerce Business Daily 

~ sought· notice resulted in the identification of 

ne responsible section 1207(a) entity. 

. 18) Provide for increased technical assistance to 

1 1207(a) entities. 

15 

16 

14) Require that a concern may not be awarded 

1tract under 'lection 1207 of the Department of 

1se Authorization Act,. 1987, unless the concern 11 

18 :a to comply with the requirements of section 

19 (1) of. the 8~ Business Act. 

20 »BFINITION OF SECTION 1207(a) ENTITIEB.-For 

21 of tbia=aection~ the term "aection 1207(a) entities" 

2·~e IID8ll business concerns, historically Black col- · · 

tJ universities, and minority institutions described in · 

~207(a) of the Department of Defense Authorization 

·7 (Public Law 99-861; 100 Stat. 8978). 



A. Judd Company, Inc. 
Electrical Construction 

July 30, 1987 

Defense Acquisition Regulatory Council 
OASD (P&L)(M&RS), Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

8000 Ft. Hunt Road 
Alexandria, Virginia 22308 
Telephone (703) 768-~31 00 

Attention: Mr. Charles W. ·Lloyd,. Executive Secretary 

Subject: Implementation of Section 1207 of Pub. L. 99-661; Set Asides for 
Small Disadvantaged Business Concerns 

Gentlemen: 

While we are not against "Minority Set Aside", we oppose the implementation of 
this rule as it far exceeds the intended preferential treatment and results in 
a grossly unfair and potentially economically devastating situation for non
disadvantaged small businesses. 

Yours truly, 



. I 

Mr. Charles W. Lloyd 
Secretary 
ODS AD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

July 24, 1987 

DELORES EARL 
4819 JEFFERSON ST 
LANHAM, MD 20801 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD Minority Contracting. 



DARTNELL ENT-ERPRISES 
INCORPORATED 

349 WEST COMMERCIAL ST. • SUITE 2190 • EAST ROCHESTER, N.Y. 14445 • (716) 248-9400 

July 291 1987 

Defense Acquisition Regulatory COuncil 
ATIN: Mr •. Charles w. Lloyd, Executive.Secretary 
ODASD (P) OARS . 
cjo OASD (P&L) (M&RS), Room 3C841 
'!he Pentagon 
WaShington, DC 20301-3062 

Dear Mr. Lloyd: 

Re: DAR case 87-33 

Dartnell Enterprises, Inc. is very much in favor of the inplementation of 
section 1207 of the National Defense Authorization Act for Fiscal Year 
1987 (Pub. L. 99-661) , entitled "COntract Goal for Minorities". Section 
1207, Pub. L. 99-661 will provide small disadvantaged business (SOB) 
concerns, historically Black colleges and universities and minority 
institutions the OPIX>rtunity to become a government contractor. 

Dartnell Enterprises, Inc. is a small, minority owned infonnation and 
:ilnaging systems finn. The u. S. Government is one of our target markets. 
We have found it difficult, though, to compete with large industries due 
to the fact that we are a new business and our volmne is not substantial 
enough to provide the same pricing large businesses can support. 

To reiterate our position, Dartnell Enterprises, Inc. supports PL 99-661, 
Section 1207. 

Sincerely, 

~'q,i;k~ 
Elsa M. steo, Manager 
contracts and Administration 
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July 29, 1987 • 

DEFENSE ACQUISITION REGULATORY COUNCIL 
ATTN: Mr. Charle·s W. Lloyd 
Executive Secretary ODASD P DARS 
c/o OASD (P & L) .(M & RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter is to express my concern about the interim 
regulations that the Department of Defense has developed 
to implement the 5% minority contracting goal. I believe 
the regulations are on time, howeve·r, it appears that some 
important issues have been overlooked. 

1) The regulations contain no express provisions 
for subcontracting. 

2) The regulations do not provide for the partici
pation of black colleges and universities or 
minority institutions. 

3) It is unclear on what basis advance payments 
will be available to black-owned business in 
pursuit of the 5% goal. 

Finally, partial set asides have been specifically prohibited 
despite their potential ability to facilitate minority 
business participation. 

I urge the Department of Defense· co address these issues 
quickly and throughly in the final regulations. 

Sincerely, 



PHYSIO 
CONTROL 

July 30, 1987 

Defense Acquisition Regulatory Council 
ATTN : M r .· Char 1 e s W. L 1 oyd 
Executive Secretary 
ODASD(P)DARS, c/o OUSD(A) 
Mail Room 3D139 

l; --·- ... 

I . 

Corporate Headquarters 
11811 Willows Road Northeast 
Post Office Box 97006 
Redmond, WA 98073-9706 USA 

The Pentagon, Washington D.C. 20301-3062 

SUBJECT: DAR Case 87-33 - Five Per Cent of Contract Dollars 
To Small Disadvantaged Businesses 

Ladies and Gentlemen of the Council: 

Telephone: 206/881-4000 
Telex: 276051 Ell LILLY IND A 
Telefax: 206/881-2405 

As longtime providers of emergency and acute cardiac monitoring and 
defibrillation equipment to the federal government, we strongly subscribe 
to the support of SBA programs. 

For the majority of our thirty-three years, we were a small business, but 
as our technology progressed and our reputation grew, we surpassed the 
established SBA employment thresholds. Through .the years we have 
established positions and systems to fully support the spirit and letter 
of the plethora of regulations and agencies that administrate the health 
industry. 

We feel justified in our pride of achieving 59% SBA subcontracts, with 
2. 2% Sma 11 Disadvantage subcontracts. We have worked di 1 i gently to 
locate and groom these suppliers that can provide quality products with 
consistency, and at a price that allows us to provide best value bids for 
government service. These supplies must also meet stringent requirements 
set forth by the Food and Drug Administration (F.D.A.) among others, 
necessitated by the cri ti ca 1 nature of thes~ ., instruments - they can 
literally be your. last hope for life! Just la.st· year one of our main 
suppliers was purchased, ending their SBA status. We also have an 
aggressive EEO program to reach minorities outside our immediate physical 
radius for emplojment with us. In addition, we are separately working 
with more. than 20 dev.elopmentally di.sadvantaged employees, in an enclave 
program that has trained them to become full team•members with all 
benefits. , While= these programs are part of good corporate citizenship, 
we of course cannot count these separate efforts in ~ur 'disadvantaged SBA 
tallies. · · · · 

It is our. professional and experienced opinion that more than doubling 
the sma 11 disadvantaged target is unwise, as it is :unachi evab 1 e without a 
major nationwide SBA program of funding and training additional new 
qualifying firms - a program that realistically would take three (3) 
years or more to bear significant fruit. While we would make every 



Marketing Center 

~ Veterans 
~ ""'J. ~ Administration 

May 7, 1987 

Mr. L. Murray Lorance 
Senior Contract Administration Supervisor 
Physio Control 
11811 Willows Road Northeast 
Post Office· aox 97006 
Redmond, WA 98073-9706 

Dear Mr. Lorance: 

P.O. Box 76 
Hines IL 60141 

In Reply Refer To: 9 0 4 F / F S S 

Enclosed is an approved copy of your Small and Small 
Disadvantaged ~usiness Subcontracting Plan dated January 9, 
1987, as amended by revision of April 29, 1987. 

The Plan is incorporated and made part of Contract 
V797P-3102h and is effective January 1, 1987 to December 31, 
1987. A Subcontracting Plan for your next fiscal year should 
be submitted no later than sixty days prior to the expiration 
of this Plan. 

The enclosed Summary Subcontracting Report (SF 295) forms are 
to be used to fulfill reporting requirements. An annual 
report covering the period October 1, 1986 through 
September 30, 1987 is due October 25, 1987. The original 
report is to be directed to Deputy Director, Office of Small 
and Disadvantaged Business Utilization (005C), VA Central 
Office, 810 Vermont Avenue, N.W. Washington, DC 20420, with 
an information copy to the VA Marketing Center (904F), 
P. o. Box 76, Hines, IL 60141. 

Sincerely, 

. Jlfo.~~:JC' £1. -:J/J~c ~~ < ~ .. ·· j_, . 
MARILYN A. BE~NRICHS . 
Contra ing Officer : 
Marketing· Division fo'r 
Medical Equip~ent 

Enclosures 

"America is #/-Thanks to our Veterans" 



SMALL BUSINESS AND SMALL DISADVANTAGED 
BUSINESS SUBCONTRACTING PLAN 

DATE: January 9, 1987 

CONTRACTOR: PHYSIO CONTROL CORPORATION 

ADDRESS: 11811 Willows Road NE, P.O. Box 97006, Redmond, WA 98073-9706 

SOLICITATION OR CONTRACT NUMBER: V797P-3102H 
--------~~------~------~-----------

ITEM/SERVICE: Med~ca1 Equipment, Supplies and Replacemeht Parts 

The following, together with any attachments, is hereby submitted as a Subcontract
ing Plan to satisfy the.applicable requirements of Public Law 95-507 as implemented 
by OFPP Policy Letter 80-2. --

1. (a) The total estimated dollar value of all planned subcontracting (to all 
types of business concerns) under this contract is S 2 5, ooo, ooo . 

(b) The following percentage goals (expressed in terms of a percentage of 
total planned subcontracting dollars) are applicable to the contract 
cited above or to the contract awarded under the solicitation cited. 

(i) Small disadvantaged business concerns: 58~ of total planned 
subcontracting dollars under this contract will go to subcontractors 
who are small business concerns. 

(ii) Small disadvantaged business concerns: 2 %of total planned sub
contracting dollars under this contract will go to subcontractors 
who are small business concerns owned and controlled by socially and 
economically disadvantaged individuals. 

(c) The following dollar values correspond to the percentage goals shown 
in ( b ) above • 

(i) Total dollars pla~ned to be subcontracted to small business 
concern: S 14. soo. ooo· • 

(ii)· Total dollars planned to be subcontracted to small disadvantaged 
business concerns: S 500. ooo • 

(d) The following principal products and/or services will be subcon-
. tracted under this contract, ·and the d i strtbut ion: among sma 11, sma 11 
disadvantaged' and 1 arge business concerns is as fa 11 ows: 

·sMALL BUSINESS SMALL DISADVANTAGED BUSINESS LARGE BUSINESS 

· See at.tached add ~ndum 

(12/85) 



(e) The following method was used in developing subcontract goals (i.e., 
Statement explaining how the product and service areas to be subcon
tracted were estab 1 i shed, how the areas· to be subcontracted to sma 11 
and small disadvantaged business concerns were determined, and how 
small and small disadvantaged business concern"s capabilities were 
determined, to. include identification of source lists utilized in 
making those determinations.) 

Last year this company purchased 59% of its products and services 

from small businesses·and 2.2% from small disadvantaged businesses. 

This year's goaLs are·58% and 2% respectively. The ne~ goals were 

based on act.ual attained dollars spent last year. (cent inued on page 6) 
' 

(f) Indirect and overhead costs (check one below(: 

have been x have not been ---
included in the goals specified in l(a} and l(b) 

(g) If "have been" is checked, explain the method used in determining the 
proportionate share of indirect and overhead cost to be allocated as 
subcontracts to small business concerns and small disadvantaged business 
concerns. 

2. The following individual will adminster the subcontracting program: 

NAME: __ ~K~e~n~n~e~t~h~M~·~B~r~e~b~n~e~r~-----------------------------------

ADDRESS AND TELEPHONE:11811 Willows Rd. NE, P.O. Box 97006, 
Redmond, WA ~8073-9706 

TITLE: Director ·of Materiel ( 206) 881-4o·oo 

This individual's s"pecific duties, as they relate to the firm's subco.ntracting 
program are.as follows: 

General ov·erall responsibility for this company's small business program, th·e 
development, preparation and execution of individual subcontracting·plans and for· 
monitoring performance relative to contractual subcontracting requirements con
tained in this plan, including, but not limited to: 

-2-



(a} Developing and maintaining bidders lists of small and small disadvan
taged business concerns from all possible sources~ 

(b) Ensuring that procurement packages are structured. to permit sma 11 and 
small disadvantaged business concerns to participate to the maximum 
extent possible. 

(c) Assuring inclusitin of small and small disadvantaged business concerns 
in all solicitations for products or services which they ar·e capable 
of providing. 

(d) Reviewing solicitations to remove statements, ·clauses, etc., which may 
tend to restrict or prohibit small and small disadvantaged business 
concerns participation. 

(e) Ensuring periodic rotation of potential subcontractors by bidders lists. 

(f) Ensuring that the bid proposal review board documents its reasons for 
not selecting· low bids submitted by small and small disadvantaged busi
ness concerns. 

(g) Ensuring the establishment and maintenance of records of solicitations 
and subcontract award activity. 

(h) Attending or arranging for attendance of company counselors at Business 
Opportunity Workshops, Minority Business Enterprise Seminars, Trade 
Fairs, etc. 

(i) Conducting or arranging for conduct of motivational training for pur-
chasing personnel pursuant to the intent of Public Law 95-507. 

(j) Monitoring attainment of proposed goals. 

(k) Preparing and submitting periodic subcontracting reports required. 

(1) Coordinating contractor•s activities ~uring the conduct of compliance 
reviews by Federal agencies. 

(m) Coordinating. the conduct of contractor's activities involving its 
small and small disadvantaged business subcontracting program. 

(n} Additions to {or deletions frbm) the duties specified above are as 
fqllows: 

N A 

-3-
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The following efforts will be taken to assure that small and small disadvan
taged business concerns will have an equitable opportunity to compete for 
subcontract: 

(a) Outreach efforts will be made as follows: 

(i) Contacts with minority and small business trade associations 

(ii) Contacts with business development organizations 

. (iii) Attendance at small and minority business procurement conferences 
and trade fairs 

(iv) Sources will be requested from SBA's PAss· system 

(b) The following internal efforts will be made to guide ~nd encourage 
buyers: 

(i) Workshops, seminars and training programs will be conducted. 

(ii) Activities will be monitored to evaluate compliance with this sub
contracting plan. 

(c) Small and small disadvantaged business concern source lists, guides, and 
other data identifying small and small disadvantaged business concerns 
will be maintained and utilized by buyers in soliciting subcontracts. 

(d) Additions to (or deletions from) the above listed efforts·are as follows: 

N A 

4. The bidder (contractor) agrees that the cl·ause entitled Utilization of Small 
Business Concerns and Small Business Concerns Owned and Controlled by Social
ly and Economically Disadvantaged Individuals will be included in· all subcon
tracts which offer further subcontracting opportunities, and all subcontrac
tors except small business concerns who receive subcontracts in excess of 
$500,0.00, wi 11 be required to adopt and comply with a ·subcontracting plan . 
similar to thi~ ~ne~ Such plans·will be reviewed by comparing them with the 

. provisions· of_Public Law 95-507, ~nd assuring that all minimum requirements , 
of an acceptable _su~contracting pl_an have been satisfied. The accepta~ility· 
of percentage goals 'sha 11 be determined on a case-by-cas·e basis depend1ng on 
the s·upplies/services involved, th;e availability of potential small and small 
disadvantaged subc-ontractors, -and prior experience. Once approved ·and imple
mented, plans will be monitored through the submission of periodic reports, 
and/or, as time and availability of funds permit, periodic visits to subcon
tractor's facilities to review applicable records and subcontracting program 
progress. 

-4.-



5. The bidder (contractor) agrees to submit such periodic reports and cooperate 
in any studies or surveys as may be required by the contracting agency or 
the Small Business Administration in order to determine the extent of com
pliance by the bidder with the subcontracting plan and with the clause en
titled Utilization of Small Business Concerns and Small Business· Concerns 
Owned and Controlled by Socially and Economically Disadvantaged Individuals, 
contained in the contract. 

6. The bidder {contractor) agrees that he will maintain at least the fol·lowing 
types .of records to document compliance with this subcontracting plan: 

{a) Small and small disadvantaged business concern source lists, guides, and 
other data identifying small and small disadvantaged busin~ss concerns. 
vendors. 

(b) Organizations contacted for small and small disadvantaged business 
sources. 

(c) On a contr·a-ct-by-contract basis, records of all subcontract solicitati'ons· 
over $100,000, indicating on each solicitation (1) whether small business 
concerns were solicited, and if not, why not; (2) whether small disadvan
taged business conce~ns were solicited, and if not, why not; and (3) 
reasons for the failure of solicited small and small disadvantaged busi
ness concerns to receive the subcontract award. 

(d) Records to support other outreach effort$: Contacts with Minority and 
Small Business Trade Associations, etc. Attendance at small and minori
ty business procurement conferences and trade fairs. 

(e) Records to support internal activities to guide and encourage buyers: 
Workshops, Seminars, Training Programs, etc. Monitoring activities to 
evaluate compliance. 

(f) On a contract-by-contract basis, records to support subcontract award 
data to include name and address of subcontractor. 

(g) Records to be maintained in addition to the above are as follows: 

·=- N A 

Sfgned: ~~· . ' , . . 

Typed Name:: Kenneth M. Brebner·· ' · 

Title: Director of Materiel 

Date: January 9, 1987 
A 

Plan Accepted By: 

oate =--~"i.-'z..L..0.;..._'r.z._7 _____ _ 
I 
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EFFECTIVE DATE FOR SUBCONTRACTING PLAN: Bidder or offeror to indicate their 
company's Fiscal Year period Jan. 1 1987 .to Dec. 31 1987. 

. (Month, Day, Year) (Month, Day, Year) 

In the event your company's fiscal year is for a period other than the proposed 
contract period of. this solicitation, you will be required to submit a new sub-. 
contracting plan for approval sixty (60) days prior to expiration of the exi_sting 
subcontracting plan. In the event an acceptable plan cannot be negotiated prior 
to expiration of the existing subcontracting plan, your contract may be termi
nated. 

NOTE TO CONTRACTING OFFICER:· Upon incorporation of the plan into a contract, 
indicate the estimated dollar value to the contract. S ----------------

(ATTACHMENT MAY ~E USED IF ADDITIONAL SPACE IS REQUIRED) 

PRIOR YEAR/ P~IOR YEAR/ 
CONTRACT CONTRACT 

GOALS ACHIEVEMENTS 

Total Subcontract dollars 22.000,000 24,026,742 

Sma 11 Business dollars 13,640,000 14,226,872 

Small Business percent 62% 59.2% 

Small Disadvantaged dollars 352,000 530,159 

Sma 11 Disadvantaged percent 1.6% 2.2% 

GOALS PROJECTED FOR CURRENT YEAR/CONTRACT 

Total Subcontracting dollars 25 000 000 

Sma 11 Business dollars .. -14,500,000 

Sma 11 Business percent 58% 

Sma 11 Disadvantaged dollars soo ,000 

Sma:ll Disadvantaged percent 2·% 

-6-



ADDENDUM (revised 4/29/87) 

Small and Small Disadvantaged 
Subcontracting Plan 

Buyer Commodity List 
Solicitation No. V797P-3102H 

*SMALL BUSINESS 
·.capac-itors, general 
Yokes . 
Semi conductors (Diodes 

and Transistors) 
Integrated 'Circuits 
Switches 
connectors (Circular) 
Sheet Metal Fabrication 
Patient Cables 
Coil Cords 
Wire and Cable 
Lugs 
Tie Wraps 
Tubing (Heat Shrink) 
Engraving 
Plating 
Painting 
Silkscreen 
Knobs 
Screw Machine Parts 
seals & 0-Rings 
Heat Sinks 
Meters 
Membrane Switches 
Relays & Solenoids 
Conditioned Components 
PCB Connectors (Amp & Molex) 
Resistors 
Pots & Trimmers 
Nameplates & Labels 
Recorders, Stylus 
Emergency Carts 
CMS 6000 Units & Accessories 
Fasteners and.Standoffs 
Out of Hou$e Assemblies 

· Shielding . . 
.Shipping Supplies 
Tools 
Acces·sory Bags 
Shipping Containers 
Flex Circuits 

**SMALL DISADVANTAGED BUSINESS 
Transformers 
Machining 
Molded Parts 
I.e. sockets. 
Lamps & LED's 
Circuit Boards 
Strain Reliefs 
Manuals 

LARGE 
Fuses & Fuseholders 
ECG Paper 
Batteries 
Plastic Resins 
Chemicals 
Electrodes 
CMS 8000 Units & Accessories 
Micro Computers 
CRT's 
High Energy Capacitors 

,. 
\ 



SUMMARY SUBCONTRACT REPORT 
(R~t»n to bl111bmitttd qUMttrly. S.lltltfWtiOIII on ,_,) (Ty,. '' ,..,) 

.. .. 

.. 
CUMULATIVE COMMITMENTS 

SubcontriCt and Purch- Commitments for the Period October 1, 18-~~ 

COMMITMENTS 

_.,,. 

11. 

0 SU8CON· 
TAACTOA 01< 



SUMMARY SUBCONTRACT REPORT 
(Rtport to IN JUbminld qwlfltly. S.lltlfNttitJfll on t'Mfll) fTYIM or l'titttJ 

D SUICON· D 
TRACTOR I< 
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Subc:ontriCt and Purch- CommitrNnU for the Period October 1, 19 ----: thr~ 

COMMITMENTS 
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99-661. 

..... 

.RinttJ!--ninth crongre.ss of the iinittd ~tatts of S!mnica 
AT THE SECO·ND SESSION 

Begun. and held at the City of WtUhin.gton on. Tue_sdoy, tM twent;r-Jirat cloy of JanUDry, 
OTU! thocu.and niru! hundred and ~ighty·•iz 

£ln5ltt 
To authorize appropriation~ for fiacal year 1987 for military act.iviti~ o! the Depart.. 

ment of Defenee. for military construction, and for defen.ee activitiea or the Depart.. 
ment of Energy, to preecrihf! penonnel atrengtha for .uch fi.8cal year for the Armed 
Forces. to improve the defenae acquisition proce., and for other purpoeeL 

Be it enacted by the Senate and Houu of Repruentatives of the 
United States of America in CongreB$ assembled, 

. . 
SECI'JON 1. SHORT TITLE 

This Act may be cited as the. "National Defense Authorization Al:t 
for Fiscal Year 1987.". 

SEC.%. ORGANIZATION 

This Act is diyided into four divisions u follows: ·. 
(1) Division A-Department of Defense Authorizations. 
(2) Division B-Military Construction Authorizations. 
(3) Division c-other National Defense Authoriz.ations. 
(4) Division D-Child Nutrition Programs. 

DIVISION A-DEPARTMENT OF DEFENSE 
AUTHORIZATIONS 

tiEC. 100. SHORT TITLE; TABLE OF CONTENTS 

(a) SHORT Tm.E.-Thia division may be cited as the ''Department 
of Defense Authorization A~ 1987". ., 

(b) TABLE or CoNTJtN'I'S or Drvt.stoN.-The table of contents of this· 
division is aa follows: 

. Sec:. 100. Short title; table of CODtenta. 

: Sec:.· 101. ·Army. 

Tri'LE I-PROCUREMENT 

P.u:r A;_FvHDDfa AuraoJUZA.TSoia 

Sec. 102. ·Navy and Marine Corp.. 
Sec:. 103. Air Force. 
Sec:. lot. Defeue Apnciea. 
Sec:. 105. Be.ene companenta. 
Sec. 106. Extension of ·authority provided the Secretary ot Delen.ee iD CODDection 

with the NATO Airborne Warnin« and Control S,.iem (AWACS) 
~ . . 

Sec. 107. Multiyear CODtracta for rua.I year 1987. 
Sec. 108. Air Force fiahter competitio11. 

PAKT B-Aan Paoo&AK Loar.a.TJON8 

Sec. 121. T..tmg of Bradley Fichtinc V ehide. 
~ 122. Othll!r limitations on A.Y'W)'! p~met:t. 

{.;r: ~~ ..,'·-



5.2638-158 

(c) DIS SECURITY lNVESTIGATIONs.-After consulting with the Sec
retary of Defense, the Director of the Defense Investigative Service 
may conduct such security inspections of special access programs as 
the Director considers appropriate, unless otherwise directed by the 
Secretary of Defense. 

SEC. 1207. CONTRACf GOAL FOR MINORITIES .....___.., 

(a) GOAL-Except as provided in subsection (d), a goal of 5 percent J 
of the amount described. in subsec~ion (b) shall be the objective of the 
Department of Defense in each of fiSCal years 1987,.1988, and 1989 
for the total combined amount obligated for contracts and sub-
contracts entered into with- ..-

"'"tl) small business concerns, including mass media, owned and 
controlled by socially and economically disadvantaged individ
uals (as defined by section 8(d} of the Small Business Act (15 
U.S.C. 637(d)) and regulations issued under such section), the 
majority of the earnings of which directly accrue to such 
individuals; 

(2) historical!)' Black colleges and universities; or 
(~) minority mstitutions (as defmed by the Secretary of Edu·· 

eation pursuant to the General Education Provisions Act (20 
U.S.C. 1221 et seq.)}. 

(b) AMouNT.-The requirements of subsection (a) for any rlBCal 
year apply to the combined total of the following amounts: 

(1) Funds obligated for contrhcts entered into with the Depart
ment of Defense for such· f1SCB.l year for procurement. 

(2) Funds obligated for contracts entered into with the Depart
ment of Defense for such flscal year for research, development, 
test. and evaluation. . 

(3) Funds obligated for contracts entered into with the Depart
ment of Defense for such f1SC8l year for military construction. 

(4) Funds obligated for contracts entered into with the Depart
ment of Defense for operation and maintenance. 

(c) TEcHNICAL AsstST.ANcx.-To attain the goal of subsection (a),~ 
the Secretary of Defense shall provide technical assistance services 
to potential contractors described in subsection (a). Such technical 
assistance shall include information about the program, advice 
about Department of Defense procurement procedures, instruction 
in preparation of proposals, and other such assistance as the Sec- . · 
retary. considers appropriate. If Department of Defense resources . . 
arc inadequate to provide such assistance, ~he Secretary of Defense · 
may enter into contracts. with' minority private sector entities with 
experi_ence and expertise in the design, development, and delivery of. 
technical assistance services to eligible individuals, business firms 
and inStitutions, defense acq_uisition agencies, and defense prime · 
contractors. Department of Defense contracts with such entities 
shall be awarded annually, based upon, among other things, the. 
number of minority small business conc~rns, historically Black . · 
colleges and universities, and minority institutions that each such 
entity brings into the program. 
· (d) APPUCABIUTY.-Subsection (a) does not app!Y-

(1) to the extent to which the Secretary of Defense detennines 
that compelling national security considerations require other
wise; and 

(2) if the Secretary making su\!h a determination notifies 
Congress of such determination and the reasons for such 
detennination. 
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(e) CoMPETITIVE PROCEDURES AND ADVANCE PAYMENTS.-To attain 
the goal of subsection (a)- · · 

(1) The Secretary of Defense shall exercise his utmost author-· 
ity, resourcefulness, and diligence. 

(2) To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a), 
the Secretary of Defense shall make advance payments under 
section 2307 of title 10, United States Cod.e, to contractors 
described in subsection (a). 

(3) To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a), 
the Secretary of Defense may en~r into contracts using less 
than full and open competitive procedures (including awards 
under section 8(a) of the Small Business Act), but shall pay a 
pri~ not exceeding fair market cost by more than 10 percent in 
payment per contract to contractors or subcontractors described 
m subsection (a}. · . 

(4) To the extent practicable, the Secretary of Defense shall 
maximize the number of minority · small business concerns, 
historically Black colleges and universities, and minority 
institutions participating in the program. 

(f) PENALTIES FOR MISREPRESENTATION.-Whoever for the purpose 
of securing a contract or subcontr~ct under subsection (a) misrepre
sents the status of any concern ·or person as a small business 
concern owned and controlled by a minority (as described in subsec
tion (a)), shall be punished by a fme of not less than $10,000, or by 
imprisonment for not more than one year, or both. 

(g) ANNUAL REPORTS.--(1) Between May 1 and May 30 of each 
year, the Secretary of Defense shall submit to Congress a report on 
-~he progress toward meeting the goal of subsection (a) dunng the 
·current f1SC8.l year. · 

(2) Between October 1 and October 10 of each year, the Secretary 
of Defense shall submit to Congress a fmal report on the progress oi- · 
the Secretary with the goal of subsection (a} during the preceding 
fiSCal year. · 

(3) The· reports described in paragraphs (1) and (2) shall each 
include the following: 

(A) A :full .explanation of any progress toward attaining the 
goal of subsection (a). . . . . 

(H) A pian to achievr. the goal, if necessary. . 
(C) A description of the percentage of contracts (actions). the 

total dollar amount (size of action)• and the .number of different 
entities relative to the attainment of the goal of subsection (a), 
separately for Black Americans, Native Americana, Hispanic 
Americans, Asian Pacific Americans, and other minorities. : 

(4) The reports required under paragraph (2) shall also include the 
following: . . 

(A) The aggregate differential between the fair market price 
of all contracts awarded pursuant to subsection (eX3) and the 
estimated fair market price of all such contracts had such 
contracts been entered into using full and open competitive 
procedures. . 

(B) Detailed information on failure to perfo!1!l h: 3cco:-dance 
with contract cost and technical requirements by entities 
awarded contracts pursuant to subsection (a). 

(C) An. analysis of the impact that subsection (a) shall have on 
.. l-.e ol-.;1;~,. nr cmpll huco!n~c- conc~~n~ not owned e.nd controlled 
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by socially and economically disaJvantaged individuals to com-. 
pete for contracts with the Department of Defense. 

(5) The first report required by this subsection ahall be submitted 
between May 1 and May 30, 1987. 

(b) EFl'ECI"'VE DAn.-This section applies to each of f18Cal years 
1987, 1988, and 1989. 

SEC. 1208. MANPOWER ESTIMATES FOR MAJOR DEFENSE ACQUISITIO~ 
PROGRAMS 

(a) REQUIREMENT OF MANPOWER FsnMATES.-5ubsection (a) of 
section 2434 of title 10, United States Code (as redesignated by · 
section lOl(a) of the Goldwater-Nichols. Department of Defense 
Reorganization Act of 1986), is amended to read as follows: 

"(a) REQUIREMENT FOR APPROVAL.-The Secretary of Defense may 
not approve the full-scale engineering development, or the produc

. tion and deployment, of a major defense acquisition program 
unless-

"(!) an independent estimate of the cost of the program is ru-st 
submitted to (and considered by) the Secretary; and 

"(2) the Secretary submits a manpower estimate of the pro
gram to the Committees on Armed Services of the Senate and 
the House of Representatives at least 90 days in advance of such 
approval.". . 

(b) IknNmoNs.-Subsection (b) of such section is amended
(!) by ~.serting "DEnNmoNs.-" before "In this section"; 
(2) by striking out "(1) 'Major~' and insertJ.n:·g in lieu ·.thereof 

"(1) T"ne term 'major";· ,. 
(3) by striking out "(2) 'Independent" and inserting in lieu 

thereof "(2) The term 'independent"; 
(4) by strikiug out "(3) 'Ccst" and inse.-t~Di ~ lie~ thareof "(3) 

The term 'cost"; and 
(5) by adding at the end the following new paragraph: 
"(4) The term 'manpower estimate' means, with respect to a 

major defense acquisition program, an estimate of-
"(A) the total number of personnel (including military, 

civilian, and contractor personnel), expressed both in total 
personnel and man-years, that will be required to operate, 
maintain, and support the program upon full operational 
deployment and to train personnel to operate, maintain, 
and support the program upon full operational deplonnent; 

"(B) the increases in military and civilian personnel end 
strengths that will be required for full operational deploy
ment of the program above the end strengths authorized in 
the fiscal year in which such an estimate is submitted and 
the fiscal year or years in which such increases will be 
required; and · · 

.. (C) ·the manner in w~Jch such a program would be 
operationally deployed if no .increaseS in mili~Jr a:1d 
civilian end strengths were authorized above the stren~ 
authorized for the fiscal year in wliich such estimate fs 
submitted.". . 

(c) CuauCAL. AMENDMENTS.-{1) The heading of such section i8 
amended to read as follows: 
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Members of- the public should note 
t from the time a Notice of Proposed 
e Making is Issued until the matter Is 

no longer subject to Commission 
consideration or court review, all ex · 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve cham1el allotments. 
See _47 c~ 1.1231 for rules governing 

. permissible ex parte·contact. 
·For information regarding proper filing 

procedures for comments, See 47 CFR 
1.415 and 1.420.· · · · 

Ust of Su_bjectsln 47 CFR P~ 73 
Radio broadcasting. 

.Federal CommunicaUona Commission. 
Mark N. Llpp. 
Chief. Allocations Branch. Policy and Rules 
Division, Mass Media Bureau. 
(FR Doc. 87-14925 Flied 8-30-87: 8:45am] 
I1WHG COO! 1712~1-11 

DEPARTMENT OF DEFENSE 

48 CFR Parts 204,205,208,219 and 
~52'- . . 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Set-Asides for Small Disadvantaged 
Business Concerns 

Department of Defense. 
Notice of Intent to develop a 

sed rule to help achieve a goal of 
awarding 5 percent of contract dollars to 
small disadvantaged businesses: Notice 
of extension of comment period. 

SUMI.,ARY: The Defense Acquisition 

, 

Regulatory Council published on May 4, 
1987 (52 FR 16289), a notice of intent to . 
develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract 
dollars to small disadvantaged 
businesses. with a 30-day comme~t 
period to end June 3, 1987. The purpose 
of this document is to extend the 
comment period for an additional 60 
days. 
DATE: Comments on this subject should 
be submitted in writing to the Executive 
Secretary, DAR Council, at the addrea1 · 
shown below, on or before August 3, .. · 
1987, to be considered In the. DAR. 
Council's deiiberatlons. Please cite DAR 
Case 87-33ln aU correspondence related 
to this issue. . .. • · -. 
ADDRESS: lntereited parties should · 
submit written commenta to: Defense 
Acquls.Hio~ ~_eg~latory·Councll, ATI'N: · 
Mr. Charles w.-Lioyd. ·Executive · · 
Secretary, ODASD(P)/DARS. c/o . 
OUSD(A) Mail Room, Room 30139, 11te 

Washington. DC 20301-3082. 
commenten choose "to ·han~-c:a~ 

to the DAR Council Office·.at.Ull 

South Fem Street, Arlington, VA. 
arrangements for hand-carried comment• 
must be made with the DAR Council Staff 
Memben. Security Guard• at thlalo·cation 
are not permitted to accept or sign for hand
delivered comments of any kind.· 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Uoyd. Executive 
Secretary, DAR Council, telephone 
(202)697-7266. 
SUPPLEMI!NTARV INFORMATION: The DAR 
Council Issued a notice of Intent to 

. develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract 
dollars to small disadvantaged · 
businesses. Comments were to be· . ·· ·.. · 
submitted within 30 days. endins June 3, 
1987. The DAR Council has determined 
that, due to the nature of the Issue 
involved, the comment period should be 
extended for an additional 60 days, 
ending August 3,1987. 
Charlet W. Uoyd, 
Executive Secretary, Defense Acquisition 
Regulatory Council. · 
[FR Doc. 87-14888 Filed 8-3o-&7; 8:45 am] 
81WHQ COOl 311M1-II 

DEPARTMENT OF THE INTERIOR 
· .. 

Fish and Wildlife Service 

50 CFR Part 17 · 

Endangered and Threatened Wildlife 
and Plants; Notice of Findings on 

· Petitions and Initiation of Status 
Review 

AOENCV: Fish and Wildlife Service, 
Interior. . 
ACTION: Notice of petition findings and 
status review. 

1000 North Glebe Roa 
Virginia. Additional info 
comments regarding unlist" 
pogulations of the desert tortt. 
be addressed to Mr. Wayne Wh. 
Endangered Species SpeCialist. U.~ t<'ish 
and Wildlife Service, Lloyd 700 Building. 
Suite 550, 700 NE. Multnomah Street, 
~ortland, Oregon 97232. · 
FOR FURTHER INFORMATION CONTACT: 
William Knapp, Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington, DC 20240 · 
(703/235-2771 or FTS 235-2771). 

.. SUPPLEMENTARY INFORMAnON: 

Background 

Section 4(b)(3)(A) of the Endangered 
Species Act of 1973, as amended in 1982 
(16 U.S.C. 1531 et seq.), requires that the· 
Service make a finding on whether a 
petition to list, delist. or reclassify a · 
species presents substantial scientific or 
commercial information to demonstrate 
that the petitioned action may be 
warranted. To the maximum extent 
practicable, this finding is to be made 
within 90 days of the receipt of the 
petition. and the finding is to be · 
published promptly in the Federal · 
Register. U the finding is positive, the 
Servi'ce is also required to promptly 
commence a review of the. status 'of the . 
involved species. 

Section 4(b)(3)(B) of the Act, as 
amended, requires that, for any petition 
to revise the Usts of Endangered and 
Threatened Wildlife and Plants that 
contains substantial scientific or 
commercial information, a finding be 
made within 12 months of the date of 
receipt of the petition on whether the 

SUMMARY: The Service announces two· petitioned action is (a) not warranted.· 
90-day petition findings and seven 12· (b) warranted, or (c) warranted, but 
month findings for petitions to amend· precluded from immediate proposal by 
the Lists of Endangered and Threatened other pendin.s proposals. Section 
Wildlife and Plants. A status review it 4(b)(3)(Cl requires that petitions for 
initiated for the white-necked crow, which the action requested is found to 
Corvus Jeucognapha/us, historically be warranted but precluded should be 
distributed in Hispaniola and Puerto treated ai though resubmitted on the 
Rico. · · date of such finding, i.e. requiring a 
DATU: The findings announced In thli · subsequent findins to be made within 12 
notice were made during the period from months. Such 12-month findings are to 

- September 14,1988, ·to March 10,1987. be published promptly in the Federal 
Comment• and information may be Realater. Th'e most recent announcement 
submitted until further notice, of miscellaneous petition ·findings waa 
ADJ»ReSSU: Information. comments, or published on June 30, 1987, and included 
questions should be aubmitted to the ~ · all findings made by October 31. 1988. ·, · 
Aaeiatant Directoi'-Fish and Wildlife · · ' except for the desert tortoise finding. 

. Enhancement. U.S. Fish and Wildlife That finding, made september 25,1988. 
Service, Washington. DC 20240. The and othen made subsequent to · 
· petltlona. findings, supporting data, and . November 1. 1988. are announced 
comment• are available for public ; below. 

· inapectlon;. by appointment. during . · · In recent months the Service has 
normal business houn at the Service' a received and made 90-day findings on 
Office of Endangered Speclea. Suite 500. the following two peti~i~ns: 

I 

i' 
' 
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SMALL BUSINESS CONFERENCE 
YOU CAN 

SELL TO GOVERNMENT 
Government, through its agencies, institutions, 
facilities, and its many sub-contractors at 
Federal, State, county, city and local levels are 
the biggest buyers of virtually every product and/or 
service produced by .our economic system. 

This conference is designed to acquaint you, the 
attendee, with some of the products/services 
that will be purchased from local economy and 
to provide you an·opportunity to·meet face to 
face with representatives of major Northwest 
government buying agencies. 

You will have an oppOrtunity to learn the tech
niques and procedures for ·selling to government. 
You will be provided a notebook of required · 
documentation, of names and addresses of 
major buying agencies in the Pacific Northwest. 

Learn about the millions of dollars in government 
purchases that are ''Set-asides" for small 
business. 

SCORE ACE Volunteers? 
SCORE and SBA have a continuing 

interest in recruiting qualified volunteers . 
.to serve in SCORE/ ACE. 

If you are experienced in business, 
especially small business, and are willing 
to share your knowledge and exper~ 
ience to help others, please contact: 

Leroy H. Peterson 
SCORE/ ACE Coordinator 
915 2nd Ave. 
Seattle, WA 981.7 4-1089 
(206) 442-0141 

The Service Corps of Retired Executives 

VOLUNTEER their business knowledge and 
experience to assist small businesses. 

THEIR COUNSELING IS FREE & CONFIDENTIAL 
If interested 0 Seattle (206) 442-4518 

:-=32 
<U<U 
::20.. ~ 
.::t:_(j) I 

:;~ .CJ 
cou..~o 
~~~z 
<U Q) C/) .-t= 
o O> E <U .... 
"'0- Q) 
._(J) Cl.. 
M~ 

c: 
.Q 
coO> 
~.£ ~ 
-~ "'0 1"
.£ =-= Q) co 
E :::l::J(j) 

COc: 
"'0-<l>c: 
4:~3.9 
oo<l>-..O> 
~~-g.£ 
.£ u.. 0 -m 
cnNom 
::Jcna>3: cor-- en 
=,.-l()a) 
mE,-+:: E m-
cn8 m 
uja: C/) 

:::) 

a:w 
W-l 
>-CO 

0 0 ::s 
0 c[-
~ ~ ~ 

(J) Q) w <( 
(J) (/) >- C/) 
~::J 1- w 
-- Q) - -~- z t: 
,-n ><U ::J _. '· 
U-1 1- -· 
co(t a:~ 
'(3 .... 0 LL. 
-- 0 a... ::=- a... 0 
0~ 0 w - a... <U _. a... 

c: <( 4: 
Q) ::J 0 

a... a-

~-, 

SMALL BUSINESS 

·voUCAN 
. ·SELL-·ro 

GOVERNMENT 

ALLDAY 

ONE DAY 
CONFERENCE 

JULY 29 REGISTER 8:00AM 
BELLEVUE • HOLIDAY INN 

112.11 Main Street 
Bellevue, WA 98004 

: 1-405 Exit #12 
(iflf~) 4~2-4518 or 442-5534 

Presented by 
Service Corps of Retired Executives 
The Small Business Administration 
. Local Chamber of Com 
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Members of the public should note 
t from the time a Notice of Proposed 

Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1231 for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, See 47 CFR · 
1.415 and 1.420. · 

List of Subjects in 47 CFR Part 73 · 
· Radio broadcasting. 
Federal Communications Commission. 
MarkN. Upp, 
Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 
(FR Doc. 87-14925 Filed 6-3()...87; 8:45 am] 
BIWNQ CODE &712~1-11 

DEPARTMENT OF DEFENSE · 

48 CFR Parts 204,205,206,219 and 
252 . 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Set-Asides for Small Disadvantaged 
Business Concerns 

South Fem Street, Arlington. VA, 
arrangements for hand-carried comments · 
must be made with the DAR Council Staff 
Members. Security Guards at this location 
are not permitted to accept or sign for-hand
delivered comments of any kind.· 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council, telephone 
(202)697-7266. . 
SUPPLEMENTARY INFORMATION: The DAR 
Council issued a notice of intent to 
develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract 
dollars to small disadvantaged 
businesses. Comments were to be 
submitted within 30 days, ending June 3, 
1987. The DAR Council has determined 
that, due to the nature of the issue 
involved, the comment period should be 
extended for an additional 60 days, 
ending August 3,1987. 
Charles W. Uoyd, 
Executive Secretary, Defense Acquisition 
Regulatory Council. 
(FR Doc. 87-14888 Filed 6-3G-87: 8:45am] 
BILLING CODE H1G-01·M 

·DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

AGENCY: Department of Defense. 50 CFR Part 17 · 

ACTION: Notice of Intent to develop a Endangered and Threatened Wildlife 
proposed rule to help achieve a goal of· and Plants;. Notice of Findings on 
awarding 5 percent of contract dollars to · Petitions and Initiation of Status 
small disadvantaged businesses: Notice Review 
of extension of comment period. 

AGENCY: Fish and Wildlife Service, 
SUM,..ARY: The Defense Acquisition Interior. . 
Regulatory Council published on May 4, ACTION: Notice of petition findings and 

,

1987 (52 FR 16289), a notice of intent to . status review. 
develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract SUMMARY: The Service announces two· 
dollars to small disadvantaged 90-day petition findings and seven 12-
businesses, with a 30-day comment month findings for petitions to amend· · 
period to end June 3,1987. The purpcy~e the Lists of Endangered and Threatened 
of this document is to extend the Wildlife and Plants. A status review is 
comment period for an additional eo initiated for the white-necked crow, 
days. · Corvus leucognaphalus, historically 
DATE: Comments on this subject should ·distributed in Hispaniola and Puerto 
be submitted in writing to the Executive Rico. ·· · 
Secretary, DAR Council, at the address DATES: The findings announced-in this · 

·shown below, on or before August 3,. ·. · notice were made during the period from 
1987, to be considered in the DAR. : Sep.tember 14,1986, to March 10,1987.. · 
Council's deliberations. Please cite DAR Comments and information may be 
·Case 87-33 in all correspondence related submitted until further notice~ 
to this issue. ADDRESSES: Information, comments, or 

·ADDRESS: Interested parties should · questions should be submitted to the · 
submit written comments to: Defense Assistant Director-Fish and Wildlife .. ' 
Acquisition Regulatory Council, ATI"N: · Enhancement, U.S. Fish and Wildlife 
Mr. Charles W. Lloyd, Executive · Service, Washington, DC 20240~ The 
Secretary, ODASD(P)/DARS. c/o ··petitions. findings, supporting data, and . 
OUSD(AJ Mail Room, Room 3D139, The comments are available for public 
Pentagon, Washington, DC 20301-3062. · inspection, by appointment, during . · · 

Note.-lf commentera choose to hand-carry normal business hours at the Service's 
com menta to the DAR Council Office at tztt Office of Endangered Species, Suite 500, 

I 

1000 North Glebe Roa 
Virginia. Additional info 
comments regarding unliste" 
populations of the desert torh. 
be addressed to Mr. Wayne Wh. 
Endangered Species Specialist, U ... .t'ish 
and Wildlife Service, Lloyd 700 Build~ng, 
Suite 550, 700 NE. Multnomah Street, 
~ortland, Oregon 97232. 
FOR FURTHER INFORMATION CONTACT: 
William Knapp, Chief, Office of 
Endangered Speci~s~ U.S. Fish and 
Wildlife Service, Washington, DC 20240 · 
(703/235-2771 or FfS 235-2771). 

. SUPPLEMENTARY INFORMATION: 

Background 

Section 4(b)(3)(A) of the Endangered 
Species Act of 1973, as amended in 1982 
(16 U.S.C. 1531 et seq.), requires that the· 
Service make a finding on whether a. 
petition to list, delist, or reclassify a ·· 
species presents substantial scientific or 
commercial information to demonstrate 
that the petitioned action may be. 
warranted. To the maximum extent 
practicable, this finding is to be made 
within 90 days_of the receipt of the 
petition, and the finding is to be · 
published promptly in the Federal · 
Register. If the finding is positive, the 
Service is also required to promptly 
commence a review of the status of~ the 
involved species. 

Section 4(b)(3)(B) of the Act, as 
amended, requires that, for any petition 
to revise the Lists of Endangered and 
Threatened Wildlife and Plants that 
contains substantial scientific or 
commercial information, a finding be 
made within 12 months of the date of 
receipt of the petition on whether the 
petitioned action is (a) not warranted, 
(b) warranted, or (c) warranted, but 
precluded from immediate proposal by 
other pending proposals. Section 
4(b)(3)(C) requires that petitions for 
which the action requested is found to 
be warranted but precluded should be 
treated as though resubmitted on the 
date of such finding, i.e. requiring a 
subsequent finding to be made within 1Z 
months. Such 12-month findings are to · · 
be published promptly in the Federal 
Register. The most recent announcement 
of miscellaneous p_etition findings was 
published on June 30, 1987, and included 
all findings made by October 31, 1986.. ·, · 
except for the desert tortoise finding. 
That finding, made September 25,1986, 
and others made subsequent to · 
November 1,1986,·are announced 
below. · 

In recent months the Service has 
received and made 90-day findings on 
the following two peti~~ons: 



July 23, 1987 

MEMO TO: Tom Wright 

FROM: Ken Brebner 

SUBJECT: Defense Acquisition Regulatory Council (DAR) 5% Rule 

The DAR is considering proposing a rule to help achieve a goal of 
awarding 5% of contract dollars to small disadvantaged 
businesses. We have been working with SDB' s for over 5 years 
under the current provision of public law 95-507 and have slowly 
worked our pe·rcentage up to 2. 2 actual in 1986. 

Due to the technical nature of our product, it is extremely 
difficult to·. find SDB' s with whom to subcontract our material 
requirements. I feel that it would be impossible for Physic (or 
any other medical electronics company) to meet the 5% rule. It 
would essentially eliminate us from providing anything to DOD. 

I notice tb.at we have until August 3rd to respond to this 
proposed rulLe change. Your department is our contact with 
government agencies and I think you should express our concerns. 

KB:cg 

cc: · Murray La-rrance 
Bill Godejohn 

Attachment 
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Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1231 for rules governing 
permissible ex parte contact. 

For information regarding pr.oper filing 
procedures for comments, See 47 CFR 
1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Radio ~roadcasting. · 
· Federal Communications Commission. 
Mark N. Lipp, 
Chief. Allocations Branch. Policy and Rules 
Division, Mass Media Bureau. 
(FR Doc. 67-14925 Filed 6-3G-87; 8:45am] 
BIWNG COOE 6712-G1-M 

DEPARTMENT OF DEFENSE · 

48 CFR Parts 204,205,206,219 and 
252 . . ... 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Set-Asides for Small Disadvantaged 
Business Concerns 

AGENCY: Department of Defense. 

. '· •' South Fern Street, Arlington. VA, 
arrangements for hand·carricd comments 
must be made with the DAR Council Staff 
Members. Security Guards at this location 
are .not permitted to accept or sign for hand
delivered comments of any kind. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, telephone 
(202)697-7266. 
SUPPLEMENTARY INFORMATION: The DAR 
Council issued a notice of intent to 
develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract 
dollars to small disadvantaged · 
businesses. Comments were to be 
submitted within 30 days, ending June 3, 
1987. The DAR Council has determined · 
that. due to the nature of the issue 
involved, the comment period should be 
extended for an additional 60 days, 
ending August 3,1987. 
Charles W. Lloyd, 
Executive Secretary, Defense Acquisition 
Regulatory Council. 
[FR Doc. 87-14888 Filed 6-30-87; 8:45am] 

BILLING CODE 3810-G1·M 

DEPARTMENT OF THE INTERIOR .. 

Fish and Wildlife Service 

50 CFR Part 17 · 

ACTION: Notice of Intent to develop a Endangered and Threatened Wildlife 
proposed rule to help achieve a goal of and Plants; Notice of Findings on 
awarding 5 percent of contract dollars to · Petitions and Initiation of Status 
small disadvantaged businesses; Notice Review 
of extension of comment period. 

AGENCY: Fish and Wildlife Service, 
SUM..,ARY: The Defense Acquisition Interior. 
Regulatory Council published on May· 4, ACTION: Notice of petition findings and 

I 
1987 (52 FR 16269), a notice of intent to . status review. · 
develop a proposed rule to help achieve 
a goal of awarding 5 percent of contract SUMMARY: The Service announces two· 
dollars to small disadvantaged 90-day petition findings and seven 12-
businesses, with a 30-day comment month findings for petitions to amend· 
period to end June 3, 1987. The purpose the Lists of Endangered ancJ Threatened 
of this document is to extend the Wildlife and Plants. A status review is. 
comment period for an additional 50 initiated for the white-necked crow, 
days. · Corvus leucognaphalus, historically 
DATE: Comments on this subject should distributed in Hispaniola and Puerto 
be submitted in writing to the Executive Rico. .· · 
Secretary, DAR Council, at the address DATES: The findings announced in this_.. 
shown below, on or before August 3, · · ·. · notice were. made during the period fro in· 
1987, to be considered in the DAR · September 14,1986, to Marqh 10, 1987. :, · 
Council's deliberations. Please'cite DAR Comments and information may be · 

· Case 87-33 in all correspondence related submitted until further notice; 
to this. issue. ADDRESSES: Information, comments, or 
ADDRESS: Interested parties should., . questions should be submitted to the · ,. · 
submit written comments to: Defense Assistant Director-Fish and Wildlife ·:· · 
Acquisition Regulatory Council, ATrN: · Enhancement, U.S. Fish and Wildlife 
Mr. Charles W. Lloyd, Executive · · Service, Washington, DG20240. The 
Secretary, ODASD(P)/DARS, c/o ·petitions, findings, supporting data, and , 
OUSD(A} Mail Room, Room 30139, The comments are available for public ; 
Pentagon, Washington, DC 20301-3062. ·inspection, by appointment, during . ·.·· · ' 

Note.-lf commenters choose to hand-carry normal business hours at the Service's 
comments to the DAR C.ouncil Office at 1211 Office of Endangered Species, Suite 500, · 

1000 North Glebe Roa ~, 
Virginia. Additional infor,_ 
comments regarding unliste, 
populations of the desert torte.. 
be addressed to Mr. Wayne Wh. 
Endangered Species Specialist, U... t''ish 
and Wildlife Service, Lloyd 700 Building. 
Suite 550, 700 NE. Multnomah Street, 
Portland, Oregon 97232. 

FOR FURTHER INFORMATION CONTACT: 
William Knapp, Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington. DC 20240 · 
(703/235-2771 or FTS 235-2771). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 4(b)(3)(A) of the Endangered 
Species Act of 1973, as amended in 1982 
(16 U.S.C. 1531 et seq.), requires that the 
Service make a finding on whether a· . 
petition to list, delist, or reclassify a -
species presents substantial scientific or 
commercial information to demonstrate 
that the petitioned action may be 
warranted. To the maximum extent 
practicable, this finding is to be made 
within 90 days of the receipt of the 
petition, and the finding is to be · 
published promptly in the Federal · 
Register. If the finding is positive, the 
Service is also required to promptly 
comrii"Emce a review of the status of the 
involved species. 

Section 4(b)(3)(B) of the A~t. as 
amended, requires that, for any petition 
to revise the Lists of Endangered and 
Threatened Wildlife and Plants that 
contains substantial scientific or 
commercial information, a finding-be 
made within 12 months of the date of 
receipt of the petition on whether the 
petitioned action is (a) not warranted, 
(b) warranted, or (c) warranted, but 
precluded from immediate proposal by 
other pending proposals. Section 
4(b)(3J(C) requifes that petitions for · 
which the action requested is found to 
be warranted but precluded should be 
treated as though resubmitted on the 
date of such finding, i.e. requiring a 
s~bsequent finding to be ina de within 12 
months. Such 12-month findings are to 
be published promptly in the Federal 
Register. The most recent announcement 
of miscellaneous petition findings was 
published on June 30, 1987, and included 
all findings made by October 31-, 1986,. ·: . · 
except for the desert tortoise finding. 
That finding, made September 25, 1986, 
and others made subsequent to · 
November 1, 1986, are announced 
below. 

In recent months the Service has 
received and made 90-day findings on 
the following two p~ti~i.ons: · 
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ELMER JONES, P.E. 
President 

August 3~ 1987 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 

Consulting Engineers & Surveyors 

Room 3C841, The Pentagon 
Washington, DC 20301-3062 

RE: DAR Case 87-33 
(Pub. L-99-661) 

Dear Mr. Lloyd: 

(504) 275-1762 

My concern for the 5% ruling is simply that agencies will use it with the 
intention of eliminating 8.(a) set-asides which, in all reality, is defeating 
our purpose. 

I have personally spoken with a number of Federal agencies (DOD primarily) 
who interpret the law to mean that they have to comply with 5% minority 
participation in their contracts as a rule. It was explained to me that 
the 5% was above and beyond the present 8(a) support and would, in no way, 
affect our opportunities to do work with the government but would enhance 
and increase our contracting efforts with the government agencies. 

I encourage you to be sure that all of the necessary clauses are added to 
this law to make sure that the Federal agencies are aware of the inter
pretation to mean additional enforcement for additional work for the small 
and disadvantag~d businesses, not a decrease in work as··is being assumed; 

./~ 
Sincere.,Y, ) 

EJ:mlg 

11920 Richcroft Avenue, Baton Rouge, Louisiana 70814 



NORTHWEST PIPING, INC. 

Home Office & Mechanical Division: 
1817 1st Avenue North 
Grand Forks, North Dakota 58201 
701-746-1058 

August 3, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr~ Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS . 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington D.C. 20301-3062 

Re: DAR Case 87-33-

Dear Sir: 

Established;, 1970 
100% Indian Owned 

General and Mechanical Contractor 

Highway Heavy: 
3407 Maple Street 
Fargo, North Dakota 58102 
701-28(}0141 

We are respectfully submitting our comments concerning the above 
referenced interim rule for consideration in formulating a fi.nal 
rule. We a.re 1.n full agreement that an aggressive approa.ch should 
be taken to implement section 1207 of the National .. Defense Authori
zation Act for Fiscal Year 1987(Pub.L. 99-661~, ent·itled neontract 
Goal for Ninorities." vle, however, disagree on a fe'lir points in the 
interim rule. 

The first point on which we differ is tr!e language used to descibe 
a small disadvataged business concern. Section 219.001 entitled 
definitions states that a "small disadvantaged business con·cern" means 
a small business concern that (a) is at least 51 percent owned hy 
one or more indivi.duals t,vr,o are botr socially and economically dis
advantaged, etc. vle strongly oppose this language. The possibility 
of "sham" and "front" companies would increase with ~..e potential 
of edging out competition from legitimately owned and~··controlled 
minority companies. The effort to· reduce this risk hy policing 
the companies responding to bid invj_tations would be very time 
consuming and expensive. These two hardships most likely would 
preclude any efforts to police the activities of all companies 
claiming a 51 p~rcent minority owiJcrship and control. We are a 100 
percent owned and controlled Indian business and have h.ad ex,erience 
with this type of problem. 

The second. point we disagree with in the interim rule is the lack of 
distinction between a small disadvataged business concern and a 
business obtaining contracts pursuant to the Small Business Admini.s-
trations' 8(a) program. \~e belive it would be far more equitable 
if the 5 percent set-aside for "small d-isadvantaged business concerns" 
did not include businesses in the Small Business Administrations' 8(a) 
program. We heli~ve any contracts negotiated with 8(a) businesses should 
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not be included within the 5 percent a"..Jare goal of the jnterim rule. 
Any awards to 8(a) business enterprises should he over and above the 
5 percent goal which seeks to implement section 1207 of the Nati.onal 
Defense Authorization Act for Fiscal Year 1987. 

The reason we feel strongly about these points is hecauFe -,:..re are ·a. 1rn 
percent Indian owned and contrmlled business enterprise obtaining most 
of our contracts pursuant to the "Buy Indian Act'' and have had dif
ficulty competing .with companies bidding on projects cla.iming_ they 
are 51 percent minority owned and controlled. In a few cases the 
-question of the companies legitimate status es a· minority. business 
enterprise "t-Tas raised and not answered satisfactorily. 1•Je antjci
pate the same problems with the interim rule if the 51 percent 
language remains. 

If you have any questions regarding these comments please write me 
at 1817 1st Avenue North, Grand Forks, North Dakota 58201 or call 
me at 7 1-746-1058. Thank you for your attention in this matter. 

I 
del-1ontig 

President 

~--



RAVES 
3104 Catalpa, Suite #8 

; ~ P. 0. Box 1549 
. ~~· t'INE BLUFF, ARKANSAS 7161_3-1549 

.ilu-.J ~t;, __ ,u... of~ .'iJ~ / Telephone: .535-4123 

July 16, 1987 

Honorable John Paul Hammerschmidt 
U.S. Representative 
2207 Rayburn Building 
Washington, D.C. 20515 

RE: DAR Case 87-33 

Dear Representative Hammerschmidt: 

.. / \. 

(__ 

'7y,...~ / ... 

Graves and Associates, Inc. strongly opposes the interim regulations 
implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

The Rule of Two set-aside for small disadvantaged businesses (SDB) is 
not necessary, nor authorized by Congr.ess, to achieve the goal of 
awarding 5 percent of military construction contract dollars to small 
disadvantaged businesses. 

The ten percent allowance is nothing more than add-on cost. Fair 
market prices are exclusively the product of competition for the 
lowest possible costs. The Rule of Two is an invitation to abuse 
taxpayer dollars and favors certain segments of the population, a 
form of reverse discrimination ... 

I urge that the interim regulations not be implemented until such time 
as the Department of Defense conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act of 
1980. Thank you. 

Don C. Graves, President 

DCG/kk 

. ,. .... 



JOHN PAUL HAMMERSCHMIDT 
THIRD DISTRICT, AIIIICANSAS 

HOME ADDRESS: 
HARRISON, ARKANSAS 

WASHINGTON ADDRESS: 
2207 RAYaURN BUILDING 

WASHINGTON, DC 20515 
PHONE: 225-4301 

teongrtss of tbt llnittb 6tatts 
}!Joust of Reprelentatibti 

llasbin~tton, J)~ 20515 

Mr. Don C. Graves 
President 
Graves and Associates, Inc. 
3104 Catalpa, Suite 8 
P.O. Box 1549 

July 24, 1987 

Pine Bluff, Arkansas 7163-1549 

Dear Mr. Graves: 

COMMITTEES: 

PUBUC WORKS AND 
TRANSPORTATION 

IUICOMIIIIITTIII: 

AVIATION-RANKING MEM8£R 
WAT£R RESOURCES 
SURFACE TAANSI"'RTATION 

VETERANS' AFFAIRs-
RANKING MEMBER 

IUICOIIIIIIITTIII: 

HOSPITALS AND HEALTH CARE
RANKING MEMBER 

COMPENSATION. PENSION AND 
INSURANCE 

HOUSING AND MEMORIAL AFFAIRS 

SELECT COMMITTEE ON AGING 

IUKOIIIIMITTII: 

HOUSING AND CONSUMER 
INT£REST5-RANKING MEMBER 

Thank you for your recent letter in which you expressed your 
opposition to the interim regulations implementing Section 1207 of 
Public Law 99-661, the National Defense Authorization Act for Fiscal 
Year 1987. 

Mr. Graves, I share your basic position on this issue. Defense 
Department officials are currently accepting comments on this interim 
rule, and all comments they receive will be considered in formulating 
a final rule. You can be sure that I will make your view known to the 
proper officials at the Department of Defense. 

Again, thank you for contacting me about this matter of mutual 
concern. 

With kind regards, 

JPH:sw 

bee: Charles W. Lloyd (re: 
Enclosure 

Sincerely, 

JOHN PAUL HAMMERSCHMIDT 
Member of Congress· 

DAR Case 87-33)/ 



COLUMBIA CONSULTING SERVICES 
consultant to managers 

July 30, 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASD(P) OARS 
c/o OASO (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing in regards to the Small Business Set-Aside 
Base and implemtation by the DOD of section 1207 of the 1987 
DOD Authorization Act (PL 99-661). 

As president of a small business, I urge you to adapt a final 
rule in line with the intent of Congress. The rule should 
establish policies and procedures which will ensure that there 
shall be no reduction in the number or dollar value of contracts 
awarded under the SBA, sections 8(a) and lS(a), in order to meet 
the goal of section 1207 of the DOD Authorization Act, 1987. 

cc: file 

s~·nc ely, 
-- . /N: 
~~A-·ttfVv' \ 
/Mf:f!h H. Columbia 
President 

945 North Quantico Street, Arlington, Virginia 22205 



NATIONAL SECURITY INDUSTRIAL ASSOCIATION 
National Headquarters 

1015 15th Street, N.W. 
Suite 901 

Washington, D.C. 20005 
Telephone: (202) 393-3620 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS 
c/o OUSD (A) Mailroom 
Room 30139 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

G. A. Dove 
Chairman. 

Board of Trustees 
D. G. Corderman 

Vice Chairman. 
Board of Trustees 

Chairman. 
Executive Committee 

H. D. Kushner 
Vice Chairman. 
Executive Committee 

W. H. Robinson. Jr. 
President 

The National Security Industrial Association (NSIA) is pleased to 
comment on the notice of intent to develop a proposed rule to help 
achieve a goal of awarding 5 percent of contract dollars to small ... -~ 
disadvantaged businesses. (DAR CASE 87-33). This interim rule would 
amend the Defense Federal Acquisition Regulatory Supplement (DFARS) 
to implement Section 1207 of the National Defense Authorization Act 
for the Fiscal Year 1987 (PL 99-661) entitled "Contract Goal for 
Minorities". 

There is a concern especially among "small businesses" that under the 
proposed ru]e, the new percentage goals will infringe on the business 
opportunitfes of "small business" section not identified as "small 
disadvantaged businesses" (SOB). The same concern has been expressed 
by women-owned businesses, both of. which are now competing against 
large businessei. 

Many large businesses (some of who are NSIA member compani~s) that 
are active in Defense Contracts through earnest outreach programs 
are now spending ·1.9% of their subc6nt~acting dollars wit~ small 
disadvantaged businesses. They would be hard. tasked to increase 
their pUr6has~s approximately.150% ~ith Small Disadvant~g~d Businesses 
(SOB). : . · · . . . : .. · . · 

. . : . . . 

This is. e~tremely difficult in high-technology/manufacturing 
industries where the capacity for SDB io produce ha~ not yet been 
demonstrated. · 

Some NSIA smaller company members are further concerned that 
using less than full and open competitive procedures and making 
awards for prices that may exceed fair market costsby up to 10 
percent would definitely impact the strides they have made in being 
truly competitive with big business. 



Mr. Charles W. Lloyd 
Page two 

A further concern of both large and small companies is that the 
emphasis on percentage and the potential of receiving 10 percent above 
fair market value without meeting competitive requirements could 
encourage a surge of business individuals to place a small disadvantaged 
person at the head of their firm representing 51% ownership, thereby 
creating "false fronts" to more easily reap the benefits of Defense 
business. 

Also of concern is ·the reporting by code for each "Ethnic·· Group " 
such as Asian-Indian Americans, Asian-Pacific-Americans, Black Americans, 
Hispanic Americans, Native Americans, and Other minority groups.· 
The potential for comparisons among ethnic groups, and potentially 
later requests, to "even-out" individual ethnic groups because of one 
or more ethnic groups not getting their share appears to be administra
tively perilous. In addition, if this requirement were passed on to 
large business the administrative costs for systems and reporting 
would be sizeable. This would appear to impact also on the information 
collection requirements found in the "Paperwork Reduction Act". 

Finally, the National Security Industrial Association encourages the 
proposed "enhanced use" of technical assistance programs by DoD to 
SOB since this would help increase the vendor base, increase potential 
for SDB, and eventually help efforts to provide the available 
products at the lowest life cycle cost to the Federal Government. 

We would be pleased to meet with you to further discuss this issue. 
Point of contact is Colonel E.H. Schiff of my staff. 

WHR: ff 

Sincerely, 

... · .. /1.~---·· .· ~-- .~ ... -: 
(·./. /'~:·.. /.._ ... / -~ · ... A· . 1/· . 

·F· ···wallace ·H. R()binson, Jr. 
/ President 



July 29, 1987 

Mr. Charles w. Lloyd 
Executive Secretary, OASD (P} OARS 
cjo OASD (P&L} M&RS} 
Room 3C841 
The Pentagon 
Washington, D.C. 
20301-3062 

Dear Mr. Lloyd: 

I am writing to,express my support for the regulation which the 
Department of Defense has developed to reach its 5% minority contracting 
goal. In general, I view these rules as a disproportionately low 
representation which minority firms have in the defense business. However, 
I do maintain certain specific reservation to which I feel I should call 
your attention during this commentary period. 

My reservation stem from several omissions and ambiguities in the 
proposed regulations. First, although subcontracting is allowed, I found no 
clearly defined strategy in the regulations which ensure that prime 
contractors make a good faith effort to increase subcontracting 
opportunities for Small Disadvantaged Business. Second, the regulations 
make virtually no mention of historically black colleges or other such 
minority institutions, much less their role in the early stages in the 
research and development of United State military systems. Third, the 
regulations have failed to stipulate the precise basis upon which advance 
payments would be made available to small and disadvantaged contractors in 
pursuit of the five percent goal. Fourth, the regulations the execution of 
sole-source contracts to minority firms are totally unsatisfactory and 
require strengthening. And fifth--ne·i ther .. a ambiguity nor an ommission--the 
regulations specifically prohibit the granting of partial set-aside 
contracts in spite of the enormous potential which such contracts hold for 
small and disadvantaged businesses. All of these problems must be rectified 
if small and disadvantaged businesses are to succeed in realizing the Set-
Aside Program's goals. 

.-:~ 

I urge the Defense Department-to address the pbove quickly~ and to move 
forward aggressively in pursuing-the five· percent goal as established by the 
Defense Authorization Act of 1987. 

CSD/alt 

··sincerely, 

.CHARLES.S •. DAVIS & ASSOCIATES, INC. 

)q~rC~ 
~~~ S. Davis, PH.D, P.E. 
President 



Atlantic Petroleum 
Corporation 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
The Pentagon, Room 3C841 
.Wasington, D.C. 20301-3062 

Re:.DAR Case 87-33, Comments 

Dear Mr. Lloyd: 

401 Farragut Stre~t, N.E. 
Washington, D.C. 20011 

Executive Offices 

(202) 526-6784 

August 3, 1987 

Hand Delivered 

Set forth below are comments relating to the Interim Rules to achieve a goal 
of awarding 5 percent of contract dollars to Small Disadvantaged Businesses 
(SDB), 52 FR 85,· p. 16265. 

In enacting the Interim Rules, it is axiomatic that the agency must not prescribe 
rules that tend to defeat the legistative right established by Congress~ On the 
contrary, the Interim Rules should be designed and intended "to help achieve a 
goal of awarding 5 percent of contract dollars to small ~isadvantaged businesses, 
and of·maximizing the number of such concerns particpating in Defense prime 
contracts •.. ". ibid. 

The provision of section 252.219-7006 (c) Agreement is wholly in derogation to 
the National Defense Authorization Act for Fiscal Year 1987 (Pub. 1~99-661), 
"Contract Goals for Minorities". The Agrement as published, creates an undue 
encumberance, to wit, "to furnish, in performing the contract, only end items 
manufactufred or produced by small disadvantaged business concerns.~~", ibid at 
16267. S.aid provision will work a baseless penalty on most of the SDB concerns, 
that would otherwise be eligible to participate in the proposed set-asides~ 

The availability of small disadvantaged manufacturers are sorely inadequate to 
service other small disadvantaged business concerns. Additionally, there are 
no su.ch small disadvantaged manufacturer in many industries. As a result, many 
small disadvantaged regular dealer~ will be excluded· from participating in the 
blanket contract goal, as mandated by Congress without restrictions. 

. \ . 

A flagrant example of the wrongful exclusion not intended by Congress, is the oil 
ind~stry. There are no,. ~nd have not: been any. r~fineries in the United States· 
that were owed and operated l;>y small .dis:advantaged concerns.. .conversely, 
th~re are numerous small disadvantage:d re:gular, dealer oil concerns nationwide, 
to which class this firm is ·a member.· · Our fi.rm, in additon to many other 
disadvantaged oil companies would like an; opportunity to participate in the 
contract goal, on a fair basis. 

The i~clusion of such a provision that ba.rs our participation as ·a class, may not 
pass constitutuional muster, particularly where compliance is known at the outset, 
t·o be impossible •. Basic principles of Contract Law, including but not limited to, 
fustration of purpose, and impossibility of performance would seem to dictate 
that the provision, as written, be deleted from the Interim Rules. 
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In-formulating the Final Ru.les, we strongly urge the substitution of " ... agrees 
to use its' Best Efforts •.. tri furnish end items manufactured or produced by a 
small disadvantaged business, as supplemented 'by appropriate Certifications of SDB 
non-availability~ prior to contact award". In said manner, the Final ·Rules will 
be consistent with both the intent and the letter of the law, while concurrently 
affording a,greater opportunity to maximize SDB participation, without injury to 
members of the same SDB class. · 

I trust the foregoing will be utilized in formulating the Final Rules. 

Regards, 

(J.i~M 
Ms. R. S. Hill, 
Chief Executive Officer 



.. ,, 

Atlantic Petroleuitl 
Corporation 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
The Pentagon,· Room 3C84l · · 
Washington, D. C ~- 20301-3062 

Re: DAR Case 87-JJ., Comments 

Dear Mr •. Lloyd: 

401 Farragut Street, N.E. 
Washington, D.C. 20011 

Executive Offices 

(202) 526-6784 

June 2, 1987 

Hand Delivered 

Set forth below are comments relating to the supplemental proposals to develop 
prop6sed rules to achieve a goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Businesses (SDB), 52 FR 85~ p.l6290. 

The first proposal in which only one responsible SDB concern ~ould be identified 
to fulfill DOD's requirements should be developed in accordance with the set 
asides procedures established in the Interim Rules. 

Exception is taken to the second proposal for ~'establishing a 10 percent 
preference differential for SDB c~ncerns in certain sealed bid competitive 
acquisitions when ••• necessry to attain the 5 percent goal". 

-).At a minimum the.perference should be stated as a 10 percent price differental 
·as it relates to the Fair .Market· Price (FMP), and not as it relates to the low· 
offeror's bid price. In .acquisitions in which price is the primary consideration,. 
the FMP is the most accurate indicator as to the price for which a. commodity could 

· ··reasonaly be obtained. ~stablishing a.p~ice differential above the low bid price, 
will encourage abuses, and ~ay not objectively reflect actual market conditions. 
Arising from economies of scale, a large business can oftentimes bid below the 
fair market price, at which a·Small D~sadvantgaed Business ,·could otherwise· 
acquir~\the commodity. In so 4oing, the preference differential would be defeated. 
A subjective ~rtificial pric~ as .establi~hed by a large busine~s bidder is 
meaningless, ~n that it bears no_rational relationship to the ~ark~tplace! 
As ·a result thereof, the large business concerns will continue: .to receive most of 

. the ·contract awards, while the SDB concerns for whose benefit: the law was enacted, 

.ieceive nothing. · 

Moreover, the. preference proposal should not be ~stablished in: lie~ of the set 
asides provisions, which.reserves.:contract opportunities for exclusive competitio~ 
by SDB concerns •. The preference proposal should only be ut~li~ed ~s a last resor~. 
if at all, and not as an alte~nat~ve~ oi discretionary elective to the set aside 



Mr. Charles W. Lloyd . 
Page 2 
June 2, 1987 

procedures. To do otherwise, is.to effectively null~fy the intent and the letter 
of the National Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99~661), 
"Contract Goal.for Minorities". 

I ttust that the foregoing will be considered in developin~ the proposed rules. 

Cordially, 

i4.1M 
Ms. R.S. Hill, 
Chief Executive Officer 



Linda·A. Hallum 
P.O. Box 736 
Marina, CA 93933 

July 31, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd, Exec~tive Secretary 
ODASD (P).DARS 
cjo OASD (P&L) (M&RS) 
Room 3C84l 
The Pentagon 
washington, DC 20301-3062 

Gentlemen: 

This letter is to provide comments and voice concerns 
about the Interim Rule to Implement Section 1207, P.L. 
99-661, Set-A~ides for Small Disadvantaged Business Concerns 
(published Federal Register/Val. 52, No. 85/Monday, May 4, 
1987). 

I am a contracting officer at Fort Ord, California, but 
the opinions expressed in this lette~ are my own opinions, 
and do not necessarily reflect the opinions of anyone within 
my chain of command. 

My primary concerns about the interim rule are the 
mandatory nature of the application, the effect that the 
rule will have upon installation level contracting support, 
and the effect upon other small businesses. My letter will 
try to identify the issues and provide analyses, summary, 
and recommendations. 

The contracting officer is directed to reserve an 
acquisition for exclusive competition among SDB firms if-the 
"rule of two" can be met and award price will not exceed fair 
price by more than 10 percent. 

Implementation of the interim ruling places an 
additional burden upon installation level contracting to 
bring the total ·Army obligations. up to a~ .5 percent level. In 
and of itself, ·that concept is not necess.arily bad. However, · 
if an in?tallation is presently meeting or exceeding SDB . 
goals established by its major command, t-he· contracting 
officer cannot. exercise discretionary j:~dgm¢nt •· As of May 
31st, Fort Ord was· at 117% of its small disadvantaged 
business: goals; however, it was only at approximately 60% of 
its goal for women-owned businesses. There- is no leeway: for 
a contracting officer not to set a procurement aside for SDB 
if the procurement meets criteria. 
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I en¥1s1on the following detrimental effects on 
installation level contracting efforts •. 

a,. The ruling imposes significant additional 
p.aperwork t.o an a·rena already choked with documentation 
requirements •. Pre-solicitation documentation is increased in 
order to determine whether the solicitation should be 
reserved exclusively for SOB concerns. Additional clauses 
will be required in the solicitation. Additional 
certifications are required from bidders, and a supplementary 
report is 1required at contract award. · 

b~ A contract specialist will experience 
difficulty· in obtaining market prices in order to determine 
whether a price is fair and does not exceed the market price 
by 10 percent. As time goes by, those vendors excluded from 
bidding amgovernment contracts because they are not a SOB 
concern will be increasingly reluctant to assist contract 
specialists. Thi~ phenom~nqn will be particularly true for 
service amd. const-ruction· contracts, where more effort is 
required in order to state a price for requested services. 

c. Both evaluation and award processes and 
contract administration will become more difficult with 
increased numbers of bidders who are deficient in English. 
Californ~ has a high number of oriental contractors with 
exceedin~y limited English. A higher proportion of errors 
are contained in solicitation documents, and a contract 
specialist .. must resolve whether they· are material mistakes or 
minor discrepancies. Dialogue between the contractor, the 
contract administrator, and the contract inspector can be 
exceedingly difficult. Fort Ord has had to include local .. 
requirements for at least one person to be able to translate 
for the contractor. A contract administrator cannot be 
completel.y,· sure that the contractor truly understands what is 
expected o.f him, and tremendous amounts of time are spent in 
the trans~ation process. 

d. The process increases contracting leadtime from 
30 to 60 aays. Increased time is particularly wasted time 

- when a soiliici tat ion reserved for SOB "busts," and no bids are 
received.. The contract specialist in essence must start all 
over aga.ini. Increased regulatory leadtime reduces an 
installation's flexibility in planning and meeting emergency 
or short-fuse requirements. (Certainly, even more paperwork 
and docuaentation is then required~). One must not lose 
sight of th~ fact that the ruling is likely to cost an 

. installat;ion more money than a regular small business:·. 
set-aside:. · The SOB would· get the award if the amount. is .. 
within the 10% difference over market price. The real· 
losers ar.e the instaliation'activities and the soldiers who 
must wait·. another one: to two months to receive the 

2 



I can be reached by mail at Post Office Box 736, Marina, 
California 93933, or by telephone at (408) 384-4813 (home) 
or (408) 242-3103 (work) or AUTOVON ~29-3103/6914, should the 
Council desire any clarification/discussion of the contents 
of this ·letter. 

Sincerely, 

Linda A. Hallum 
P. o. Box 736 
Marina, CA 93933 

4 
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ASSOCIATED SPECIAL TV CONTRACTORS, INC. 

Daniel G. Walter, President. 
7315 Wisconsin Avenue 
Bethesda, MD 20814-3299 

Telephone: (301) 657-3110 

August 3, 1987 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

DAR Case 87-33 

I am submitting these comments to you on behalf of the members of the 
Associated Specialty Contractors (ASC), voicing our opposition to the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987: Contract Goal for 
Minorities. 

Recently, the Department of Defense issued a regulation that will allow DOD 
contracting officers to set aside solicitations. to allow only small 
disadvantaged businesses (SOBs) to compete in the bidding process during 
fiscal years 1987, 1.988 and 1989. The regulation, which went into effect on 
June 1, 1987, was designed to meet goals set by Congress to set aside five 
percent of contracts and subcontracts for SOBs. 

According to the ruling' listed in the May 4, 1987 Federal Register, whenever 
a .contracting officer determines that. competition can be expected to .result 
between two or more SDB concerns ("rule: of two"), and can expect that the 
~warded· price will not :exceed the' fair market ·price by more than 10 percent~ 
the contracting officer is directed to reserve the acquisition for exclusive 
competition among SOB firms. 

The Federal Register report ·referenced above serves as public notice of this 
DOD ruling. "Compelling reasons" existed to i.ssue this ruling without prior 
public comment. 

Mason Contractors Association of America • Mechanical Contractors Association of America • National Association of Plumbing. 
Heating and Cooling Contractors • National Electrical Contractors AsSociation • National Insulation Contractors Association 

National Roofing Contractors Association • Painting and Decor*ting Contractors of America 
Sheet Metal and Air Conditioning Conttactors National Association 



Cont1aclors Association 
AMerica, Inc. 

Suite 120, 5410 Grosvenor Lane, Bethesda, MD 20814-2122 
Telephone (301) 897-0770 TWX: 710-825-0423 

August ·3, 1987 

Mr. Charl~s W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)DARS 
cjo OASD(P&L)(M&RS) 
Room 3C841 
The Pen tag on 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

DAR Case 87-33 

I am submitting these comments to you on behalf of the members of the 
Mechanical Contractors Association of America, Inc. (MCAA), voicing our 
opposition to the interim regulations implementing Section 1207 of Public Law 
99-661, the National Defense Authorization Act for Fiscal Year 1987: 
Contract Goal for Minorities. 

Recently, the Department of Defense issued a regulation that will allow DOD 
contracting officers to set aside solicitations to allow only small 
disadvantaged businesses (SOBs) to compete in the bidding process during 
fiscal years 1987, 1988 and 1989. The regulation, which went into effect on 
June l, 198 7, was designed to meet goals set by Congress to set aside five 
percent of contracts and subcontracts for SDBs. 

According to the ruling listed in the May 4, 1987 Federal Register, whenever 
a contracting ·officer determines that competition can be expected to result 
between two or more SDB concerns ("rule of two"), and can. expect that the 
awarded price will not exceed the fair market price by more than 10 percent, 
the contracting officer is directed to reserve the acquisition for exclusive 
competition among SDB firms. 

The Federal Register report referenced above serves. as public notice· of this 
DOD. ruling. ~~compelling reasons" existed to issue this ruling without prior 
public .comment . 

. MCAA stands in firm opposition to this ruling for the following reasons: 

o This is going to have a devastating effect on those construction 
concerns which have traditionally done: work for the DOD. 

~·· 

Subsidiaries include: National Certified Pipe Welding Bureau, National Mechanical Equipment Service and Maintenance Bureau 
and National Environmental Balancing Bureau. · 



o DOD is implementing an interim regulation before it has received 
public comment. 

o DOD has not conducted an economic impact statement prior to issuing 
these rules even ... through the impact will- be considerable. 

MCAA is a construction trade association of approximately 1,300 firms 
employing approximately 125,000 persons.- The work of a mechanical contractor 
is used to move fluids -- both liquids and gas. This includes the 
fabrication and installation of heating, ventilating, air conditioning aQd 

· process piping systems, and further encompasses service, maintenance and the 
testing, adjusting and balancing of these systems. Our work effects multi
residential, commercial, public and industrial facilities. Accordin·g to our 
1987 Membership Profile, A large oercentage of our members perform work on 
Federal projects. 

These regulations are already having a profound effect on MCAA members who 
perform the majority of their work for the Department of Defense. For all 
practical purposes, they have been told to forget about bidding DOD jobs 
during the three years that this rule will be in effect. Yes, the U.S. 
government needs to encourage more minority participation in all areas of the 
Federal budget; but if you were to check Federal government figures on 
compliance with the five percent goal, you would find that there are only two 
out of a total of 36 industries that meet and surpass that goal. As you may 
have guessed, one of those is the construction industry. 

MCAA has no objection to set asides for small, qualified, disadvantaged 
businesses as long as the bidding process is fair and open to all parties. 
MCAA has long supported the growth of SDBs and has had its own ~EEO Committee 
for 16 years. In this instance, however, it appears that participation by 
all other companies is foreclosed. · 

We urge that our comments concerning this interim ruling be given serious 
consideration. 

Sincerely, 

;~~d· 
Charles H. Carlson 
MCAA President 

cc: The President of the United States 
The Honorable Caspar W. Weinberger, s·ecretary of Defense 
Mr. James C. Miller, III, Director, Office of Management 

and Budget 
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251 AVENUE OF THE AMERICAS 

NEW YORK, N.Y. 10020 

(212) 757-6870 

Mr~ Charles w. Lloyd 
Executive Secretary 
ODASD(P) (M&RS) 
.9/0 OADS (P&L) (M&RS) 

1100 FIFTEENTH STREET, N. W. 

WASHINGTON, 0. C. 20005 

TELEPHONE: (202) 289-0500 

TELEX: CAFW 440354 

August 3, 1987 

Room 3C841 The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33; Implementation of 

1900 AVENUE OF THE STARS 

LOS ANGELES, CALIFORNIA 90067 

(213) 557-2030 

Section 1207 of P.L. 99-661; Set asides 
for Small Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

Comments are submitted on behalf of MGG Pipe & Supply 
Company, Inc. ("MGG"), New Orleans, Louisiana, an hispanic female 
owned steel and pipe dealer currently certified to participate in 
SBA's Section 8(a) Program. MGG wishes to focus its comments 
primarily on the proposed amendment to Section 252.219-7006(c). 

The proposed amendment reads: 

(c) Agreement. A manufacturer or regular 
dealer submitting an offer in its own name 
agrees to furnish, in performing the contract, 
only end items manufactured or produced by 

· small disadvantaged business concerns in the 
United States, its territories and 
possessions, the Commonwealth of Puerto Rico, 
the u.s. Trust Territory of the Pacific 
Tslands, or the District of Columbia. 

·The proposed amendment to 252.219-7006(c). is faulty in 
several respects. First,= it is- contrary to Congressi'onal content. 
Public Law 99-661 was passed by Congress with. the intent· of. 
creating procuremant opportunities.for small disadvantaged 
businesses ("SDB") with the Department of Defense ("QOD") .. 
Congress did not intend the law to diminish.opportunities for 
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SOBs~ The net effect of this proposed amendment will do precisely 
that- diminish opportunities for dealers. Restricting··SDB 
dealers to furnish only end items manufactured or produced by 
another SOB in the u.s. limits the SDB dealers ability to be 
competitive. 

Second, the number of SOBs that manufacture steel and 
pipe in the United States is virtually nonexistent. MGG is 
unaware of SOBs that could provide end items of steel and pipe in· 
such quantities to allow MGG or others similarly situated to 
fulfill contractual obligations. The amendment as proposed is a 
sure guarantee that companies, such as MGG, would never be 
selected by the DOD in the procurement process -- not because MGG 
could ·not perform on its own merits but because DOD through this 
rule would prevent MGG from securing its products from sources 
other than SOB manufacturers. Surely, Congress did not intend to 
restrict SOB dealers, such as MGG, to buying exclusively from SDB 
manufacturers. 

Third, the amendment goes beyond the present SBA's so
called "non-manufacturer rule". The extension of the so-called 
"non-manufacturer rule" would unfairly exclude some SOB dealers 
from the program, especially in those areas where the number of 
SDB manufacturers is either very limited or non-existent. 

The restriction will eliminate otherwise qualified SOBs 
from participating in a program in which Congress intended 
inclusion rather than exclusion of SOBs. 

In sum the proposed amendment to Section 252.219-7006(c) 
is contrary to the Congressional intent of Section 1207, Public 
Law 99-661. Rather than creating an opportunity for an SDB 
dealer, such as MGG, the amendment makes opportunity illusory.· 
There is no surer way of closing the door of opportunity to SOBs 
than by restricting them to purchasing only end items manufactured 
in the-United states from other SOBs·- SOBs which may not exist or, 
who cannot-furnish products in adequate amounts required for the 
set ~side. Such a restriction makes a mockery of Congressional 
intent. 

MGG strongly recommends that the proposed amendment be 
modi:fied. At a minimum the amendment should conform to the 
current SBA "non-manufacturer rule." Even though that SBA rule. 
restricts businesses, such as MGG, it will, at least, provide more 
of an opportunity than this proposed amendment. Section 252.219-
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7006(c) should be modified to insure that SDBs·will have every 
opportunity to participate in DOD procurements ·as was .. intended 
when c·ongress passed Public Law 99-66 . 

a~.__--
& F1SYTH 

JJM:em 



July 31, 1987 

Comments by Robert H. Golden, Esq. 
Brooks Towers, Penthouse South 

1020 Fifteenth Street 
Denver, Colorado 80202 

Respectfully submitted to the:: 

Defense Acquisition -Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD(P)/DARS, 
c/o OUSD(A) Mail Room 30139 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

INTRODUCTION 

On May 4, 1987, the Defense Acquisition Regulatory 
Council ("DAR") published an interim rule to implement Section 
1207 of the National Defense Authorization Act, Public Law 99-661 
("Section 1207"). Section 1207 requires the Department of 
Defense to seek to obtain a certain level of contracting with 
small disadvantaged business concerns, including mass media 
(owned and controlled by socially and economically disadvantaged 
individuals the majority of the earnings of which directly accrue 
to such individuals) historically Black colleges and univer
sities, and other minority institutions, in each of fiscal years 
1987, 1988 and 1989. The required level of contracting which is 
set at 5% applies to the combined total of funds obligated for 
contracts for Department of Defense procurement in research, 
development, test and evaluation; military construction; and 
operations, and maintenance. 

Section 1207 ,requires the Secretary of Defense to 
"exercise his utmost authority, resourcefulness, and diligence" 
in order to reach the desired objective. Section 1207 bolsters 
the authority, of the Secretary of State by providing that 11[t]o 

·the extent practical and when necessary -to facilitate achie_vement 
of the S% ·goal described in sub--section (a) .the Secretary of · 
Defense may enter into con·tracts using less· than· full and open 
competitive· measures ••.• , but shall pay a: price not exceeding 
fair market cost by mor·e that 10% in payment. per contract to 
contractors or sub-cont.ractors described iri sub-section (a) ... 

The DAR interim rule requires that a- contracting officer 
set aside acquisitions for exclusive competition among small 
disadvantaged business ("SOB") concerns whenever the contracting 

-1-



officer determines t11at offers can be anticipated from two or 
more SDB concerns and that the contracting award price will not 
exceed fair ma·rket price by more than 10%. This commentary takes 
exception to the rule of 2 established in the interim rule and 
maintains that in order to facilitate meeting the stated objec
tive, and what this commentator be~ieves to be the underlying 
purpose of Section 1207, the .Section 1297 implementing rule 
should utilize sole source awards. 

Discussion 

The legislative history ·of Section 1207 is. sparse. The 
house version of the Defense .Authorization Bill contained a pro
vision (Section 1032) that would provide for .not less than 10% of 
each of the amounts appropriated for the Department of Defense's 
procurement in research, development, test and evaluations; mili
tary construction·; and operations and maintenance to be set aside 
for small business concerns owned and controlled by socially and · 
economically disadvantaged individuals, historically black colle
ges and universities, and minority institutions. The Senate Bill 
did not contain a similar provision. However, in conference the 
Senate receded to the House Provision with amendments that 
replaced the mandated 10% set-aside with a goal of 5% of the 
total combined amount of contracts and sub-contracts for the next 
three fiscal years, 1987, 1988, 1989. 

A. The Underlying Purpose of Section 1207 .. ,:·.:~~ 

In the late 1960's, the Commission on Civil Disorders 
(

11 the Kerner Commission") found that disadvantaged individuals 
played only a minor role in America's free enterprise system. In 
order to remedy this problem, the Kerner Commission reported that 
the federal government would have to take steps to increase the 
level of business ownership by minorities. Up until that time, 
in the words of the Honorable Parrin J. Mitchell "the federal 
government [had been] an active participant in practices which 
virt~ally·excluded minority businesses from participating in a 
multi-billion dollar procuremene system. While the legislative 
history of Section 1207 is sparse the history of the federal 
government's efforts to aid the development and growth of SOB's 
is not. 

As a result of the Kerner Report, over the next ten 
years the federal ;government began taking s_mall steps towards 
remedying the· problems· of disadvantaged individuals participating 
in the free ent·erprise sys·tem. The small business administra-
tions • 8(a) p:rogram evolved through a series of executive orders 
issued by·Presidents Johnson and Nixon. The Small Business. · 
Administration was altered in ·order to allow it to participate in 
solving the problems identified by ~he Kerner Report.. The Office 
of Minority Business Enterprise was created within the Department 
of Commerce, by executive order, exclusively for minority busi-
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1982 and 1983 prime government contracts and government sub
contracts to minority owned firms increased by 10%. Between 1983 
and 1984 the total value of 8(a) sub-contracts increased from $2 
billion in fiscal 1983 to $2.7 billion in fiscal 1984. However, 
with all the progress that has been made since 1978, The Minority 
Business Today, in January 1986,. reported thq.t Minority Americans 
had made only "modest gains .in. business in recent years". 
Surely, these modest gains do not approach economic parity, but 
simply another st.ep in the right direction. The gains discussed 
herein will be dissipated if the Federal Government does not 
continue to strengthen old programs and create new and inventive 
programs. It is to this end. that this commentator believes that 
sole-source contracting should be allowed in implementing Public 
Law 99-661. 

In particular, sole-source contracting would have the 
advantages of: (a) allowing technical, professional, and high
tech manufacturing concerns which may not be eligible under the 
interim "rule of 2" to participate in the program; and (b) 
creating an atmosphere in which the most qualified and motivated 
SDBs would actively self-market their services and participate in 
the program, allowing new concerns to enter industries presently 
unoccupied by SDBs. These advantages are consistent with the 
federal government's objective to foster business ownership and 
promote the viability of SOBs. Moreover, the fair market provi
sion in section 1207 would operate to insure that sole-source 
awards did not create unreasonable costs for services. 

c. Section 1207 Gives the DAR the Authority to Use Sole-Source 
Awards. 

The Department of defense is clearly restricted by the 
competitive requirements in the Competition in Contracting Act. 
10 u.s.c. 2303 (a) states that "[t]his chapter applies to the 
procurement by any of the following agencies for its use or 
otherwise, of all property (other than land) and all services for 
which payment is to be made from appropriated funds: (1) 
Department of Defense •.•• " Not--withstanding the absolute 
preference for competition created by the Competition in 
Contracting Act, the Act itself contemplates circumstances under 
which competition is not necessary. One of those circumstances 
is when there is·a legislative mandate to the contrary. 10. 
U.S.C. 2304 (c) (5) provides that "the head of an agency may use 
procedures other: th:an· competitive procedures. only when • • • ( 5) 
a statute expressly authori~es or requires that the procurement 
by made through another agency or from a specified·source ••• 

" . 

Section· 1207 specifically authorizes the use of less 
than full and open competitive measu~es to achieve the goal of 
5%. Further, as indicated above, sole-source awards are con
sistent with the promotion of SOBs. Therefore, this commentator 
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would suggest the use of sole-source awards to acheive the goal 
of 5% where contracting officers are aware or made aware of SDBs 
that can complete a contract within the fair market requirements.· 

Respectfully submitted this ·3)-'>r·day of July, 1987. 

/f~t&.C~ 
Rober.t H ~ Golden, :Esq. 

-5-



American Consulting Engineers Council 
1015 Fifteenth Street, N.W., Washing~on, D.C. 20005 

Mr. Charles w. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
cjo OUSD(A) Mail Room 
Room 3Dl39, The Pentagon 
Washington, D.C. 20301-3062 

August 3, 1987 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

202-347-7474 

HOWARD M. MESSNER 
Executive Vice President 

On behalf of the American Consulting Engineers Council (ACEC), I want to take 
this opportunity to voice our strong opposition to the mechanism described in the 
interim rule to implement section 1207 of the National Defense Authorization Act for 
Fiscal Year 1987 (P.L. 99-661). 52 Fed. Reg. 16263 (May 4, 1987). 

ACEC is an association representing some 4,600 private practice consulting 
engineer firms with approximately 130,000 employees. Many of these firms actively 
pursue contracts with all branches of the military services and view such work as an 
important part of their client mix. The vast majority of these firms are small 
business enterprises as defined by the Small Business Administration. In fact, 90% of 
our members have fewer than 50 employees; 50%, fewer than 7 employees. 

The proposed "SDB Rule of Two" mechanism for meeting section 1207's goal of 5 
percent of contract dollars to small disadvantaged business (SDB) concerns during FY 
1987, 1988 and 1989, will seriously impact thousands of other small business firms. 
As such, the interim rule represents an unacceptable approach to accomplishing 
Congress' goal. 

It is well documented that SOB professional design firms enjoy nearly twice the 
amount of contract opportunities in supplying architectural, engineering and surveying 

· (A/E/S) services :than· even the ·ambitious 5 percent goal enacted by. Congress. The 
Department of Defense's own data show that in FY 1986 SOB firms received 9.4 percent 
of the actions antj 7.6: percent of the contract do liars fot A/E services. (See Attached 
DoD data). · · 

. . 

It is important to note that SOB participation :represented '11.8 percent of all 
· contracts and 11.:5 percent of all contract. dollars going to small A/E business firms 
(whether by set-aside or in the open market) in FY. 1986. Therefore, if SOB set-asides 
increase in the A/E industry, that increase will most likely come at the expense' of 

"Serving the Business and Professional Interests of American Consulting Engineers Worldwide" 
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other small business firms. This fact is recognized by DoD when it states in the May 
4, 1987 notice of the interim rule making that: 

In order to ensure that small businesses as a class are not 
penalized by the new SDB set-aside procedure, it was decided not 
to apply SDB set-asides to small purchases ... This approach 
should tend to reduce impact upon non-SDB small businesses. 

Since most small A/E firms are not selected for DoD contracts through "small 
purchases," this alleged safeguard is of little value. In fact, the interim rule will 
have a very great impact on non-:-SDB small firms, notwithstanding the rule's attempt to 
mitigate against such an impact. 

It has been the consulting engineers' experience that federal contracting 
officers have used the so-called "Rule of Two" to set-aside A/E/S service contracts at 
levels approaching total set-asides. The justification for such high set-aside levels 
has been the argument that the A/E industry contains a great number of qualified small 
business firms - certainly enough to meet the required "two". While this is true, it 
is also true these firms have shown that they can compete outside of the set-aside 
market (see Attached DoD data); yet, whenever the "Rule of Two" method is applied near 
total set-asides occur . 

. . ,., For the interim rule to introduce a "SDB Rule of Two" preference for all 
contr-acts raises the potential of large numbers of A/E/S contracts being set-aside for 
exclusive SDB participation at the expense of other A/E small business firms. Even 
though the A/E industry is well above the 5 percent goal -- the interim rule's 
approach will almost certainly result in greater SDB set-asides, based on our previous 
experience with the general "Rule of Two." The very fact the A/E industry has had 
higher SDB participation than the 5 percent goal will actually be the reason con
tracting officers will argue there is "a reasonable expectation" that at least two SDB 
firms exist that can handle a given contract under the interim rule's approach. 

The interim rule assures only that industries ·that have SDB participation will 
receive more participation. The rule does nothing to spread that participation among 
industry groups. Therefore, the interim rule should. be changed so as to apply a, 
"goaling" method for each major industry contracting group. When an industry group 
meets or exceeds its goal the work should be subject only to general small business 
·participation or left in the open market. · 

It is clear the A/E industry far exceeds the statute's. goal. Under P.L. 92-582, 
A/E firms .vigorously compete for projects based on competence, experience,: prior 
performance, and technical·qualifications. ·This method has proven very effective in 
providing small and small d·isadvantaged firms the opportunity to win contracts. · Their 
fees are based on the negotiation: of scope of work and "fair and reasonable" compen
sation. No 10 percent price preference is given since selection is based on qualifi~ 
cations. The interim rule as proposed does injustice to this system. · 
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For the foregoing reasons, ACEC respectfully requests that the Defense 
Acquisition Regulatory (DAR) Council change the proposed "SDB Rule of Two" method to a 
"goaling" method in order to meet section 1207's 5 percent SDB participation ·goal. 

ACEC appreciates your consideration of our comments on this important matter. · 

Enclosure 

MAC W-11.6 



ARCHITECT AND ENGINEfRING AWARDS FOR CONSTRUCTION 1/ 
· (EXCLUDING NAVAL A&E) -

(AMOUNTS lH THOUSANDS) 
I 

TOTAL A & E ·1 . LARGE AND SHALL BUSINESS SHALL OISADVANTAGEO 
N LMGE BA I 0 I A[ SH.;u ·~ }'t,; 1-lUTM: 

ACTHS $(000) ACTHS $(000) ACTNS $(000} ACTH ACHS $(000) ACNS $(000) ACTH AHl 

ARMY (Excluding C1v11 functions) . 
rY/9 1,551 82,133 340 27,577 1,211 54,556 78.1 66.4 42 4,382 2.7 5.3 119 5,649 4 130 123 5,779 7.9 7.0 
FY 80 1,275 76,769 • 284 32,735 991 44,034 77.7 57.4 92 5,016 7.2 6.5 94 3,962 8 209 102 4,171 8.~ 5.4 
FY 81 . 1,716. 96,Si7 254 25,630 1,462 70,887 85.2 73.4 663 33,252 38.6 34.5 174 7,162. 17 625 191 7,787 11.1 8.1 
FY 82 2,216 137,984 230 36,716 1,986 101,268 89.6 73.4 1410 69,872 63.6 50.6 203 8,839 24 474 227 9,313 10.2 6.7 
FY 83 1,722 194,451 .. 235 69,832 1,487 124,619 86.4 64.1 1,306 104,753 75.8 53.9 201 14,280 7. 1,800 208 16,080 12.1 8.3 
FY 84 2,123 205,200 303 58,886 1,820 146,314 85.7 71.3 1,392 106,977 65.6 52.1 228 16,076 11 908 239 16,984 11.3 8.3 
FY 85 2,275 243,2~7 .4~8 100,796 1,807 142,461 79.4 58.5 587 41,138 25.8 16.9 213 16,515 8 464 221 16,979 9.7 7.0 
FY at\ 1,594 157,578 420 71,070 1,174 86,508 73.6 54.8 180 12,932 11.3 8.2 83 5,493 4 167 ·87 5,660 5.4 3.6 

----------~----- -------------- -------------- --------------------------~ 
CIVIL FUNCTIONS 
FY 79 476 47,072 108 29,833 368 17,239 77.3 36.6 7 592 1.5 1.3 25 1,036 - - 25 1,036 5.3 2.2 
FY 80 383 23,260 98. 9,671 285 13,589 74.4 58.4 16 1,314! 4.2 5.6 32 1,060 4 600 36 1,660 9.4 7.1 
FY 81 488 26,982 114 12,106 374 14,876 76.6. 55.1 79 3,266 16.2 12.1 38 1,002 7 252 45 1·,254 9.2 4.6 
FY 82 319 15,295 99 7,348 220 7,947 69.0 52.0 109 3,564 34.2 23.3 47 1,088 .• • .47 .1,088 14.7 7.1 
FY 83 141 12,675 29 3,725 112 8,950 79.4 70.6 83 5,824 58.9 45.9 15 662 7 309 22 971 15.6 7.7 
FY 84 154 10,022 18 1,314 136 8,708 88.3 86.9 117 6,888 76.0 68.7 10 444 4 600 14 1,044 9.1 10.4 
FY 85 183 14,789 25 4,477 158 10,312 86.3 69.7 97 6,673 53.0 45.1 6 280 1 100 7 380 3.8 2.6 
FY 86 137 14,202 ·22 5,456 115 8,746 83.9 61.5 71 5,118 51.8 36,0 6 501 • • 6 501 4.4 3.5 

NAVY - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -·- - - -- -· 
rv-79 1,248" 61,736 107 7,665 1,141 54,071 91.4 87.6 125 5,258 10.0 8.5 73 2,529 - ' - 73 2,529 5.8 4.1 
FY 80 1,342 80,123. 95 8,563 1,247 71,560 92.9 89.3 575 . 31,921 42.8 39.8 140 6,420 2 849 142 7,269 10.6 9.1 
FY a1 1,664 99,249 143 17,497 1,s21 81,752 91.4 82.4 1.229 67,055 73.9 67.6 188 8,720 2 105 190 8,e25 11.4 a.9 
FY 82 2,234 139,772 148 25,811 2,086 113,961 93.4 81.5 1,903 95,091 85.2 68.0 282 12,051 - - 282 12,051 12.6 8.6 
FY 83 1,884 206,834 241 64,733 1,643 142,101 87.2 68.7 1,472 122,402 78.1 59.2 225 16,446 3 ·. 189 228 16,635 12.1 8.0 
FY 84 . 1,816 .. 1.79·_,1.42 .. 203. 44 .676 1 ,613 134,466 88.8 75.1 1,242 99,015 68.4 55.3 214 16.716 1 160 215 16 ,876 11.8 9.4 
FY 85 1,994 168,360 .. 306 36,509 1,688 131,851 84.6 78.3 740 51,529 37.1 30,6 297 19,808 2 265 299 20.073 15.0 11.9 
fY 86 1,931 184,016 368 49,954 1,563 134,062 80.9 72.8 424 28,169 22.0 15.3 243 19,909 3 113 246 20,022 12.7·1Q.9 

AIR FORCE -..;....;.. .;. ·~·..;;.- - _ ..... ------------- --- --- -------------- -- -- ----- ----- -- - - -- ------
FY 79 130 9,725 19 3,098 111 6,627 85.4 68.1 31 1,634 23.8 16.8 6 136 1 12 1 148 5.4 1.5 
fY 80 ·. 148 14,052 13 5,639. 135 8,413 91.2 59.9 46 2,166 31.1 15.4 16 915 • 266 20 1,181 13,5 .8.4 
FY 81 222 11,557 . 22 2,305 2n0 9,252 90.1 80.1 158 6,464 71.2 55.9 29 1,309 2 43 31 1,352 14.0 11.7 
FY 82 519 19,950 24 1,855 495 18,095 95.4 90.7 380 13,597 73.2 68,2 • 77 . 3.057 10 215 87 3,272 16.8 16.4 
fY 83 247 17,513 . 13 1,529 234 15,984 94.7 91.3 189 12,770 76.5 72.9 36 2,328 4 265 40 2,593 16,2 14.8 
fY 84 234 18,783 · 18 2,033 216 16,750 92.3 89.2 148 10,757 63.~ 57.3 37 2,366 - • 37 2,366 15.8 12.6 
FY 85 358 30,\26 · 78 10,440 280 19,686 . 78.2 6~.3 75 4,032 20.9 13.4 54 4,288 1 48 55 4,336 16.4 14.4 
fY 86 379 28,447 81 9,777 298 18,670 78.6 6~ .• 6 58 3,089 15.3 10.8 40 2,603 3 243 43 2,646 11.3 9.3 

l 
DLA --------- ----------------------- -------------- -------------- ------------
rr/9 
fY 1K1 - -
FY 81 1 131 - - 1 13 1oo.o too.ol 1 13 100.0 ton.o 
fY 82 11 184· . • • 11 184 100.0 100.0 10 167 90.9 90.8 
FY 83 
FY 84 
FY 85 1 281 - - 1 28 100.0 100.0 
fY· 86 

------- _...--------- ·------------- ..... ------------- -· -------------- ----------- ._. 



ARCHITECT AND ENGINEERING AWARDS FOR CONSTRUCTION!/ 
(EXCLUDING NAVAL A&E) .. . .. (AMOUNTS IN THOUSANDS) . 

TOTAL A & E I LARGE AND SMALL BUSINESS I SET-ASIDES I SMAll OJ SADVANTAGE.D 
mnr-R'A 8A IOIAL SH-OtS PCI-IOIAL 

ACTHS I{ 000} 'ACTHS 1{000} ACTNS $(000) ACTH ._AMTIACTHS $(000) ACTH AHTI ACNS $(000) ACHS $(000) ACNS $(000) ACTH ·oo 

TOTAL- DOD 
· FY 79 3,405 200,666 . 574 68,173 2,831 132,493 . 83.1 66.0 205 11,866 6.0 5.9 223 . 9,350 5 142 228 9,492 ~.7 4.7 

FY 80 3,148 194,204 490 56,608 2,658 137,596 84.4 70.9 729 40 415 23.2 20.8 282 12,357 18 1,924 ·300 14,281 '·' 7.4 
FY 81 •• 091 2U,318 133 G7,U8 3,U8 1.7G. 780 87.0 71~4 ~.130 uo :o.so 5~.\ 47.0 429 )Q t 193 28 1,025 457 19,218 11.2 8.2 
FY 82 $~~99 313,815 501 71,730 4,798 241 ~455 90.5 77.1 3~812 182 ~291 71.9 58.1 609 25,()35 34 689 643 25,724 12.i 8.2 
FY 83 3,994 431,473 518 139,819 3,476 291,654 87.0 67.6 3,050 245,749 76.4 57.0 4 77 · 33 1716. 21 2,563 498 36,279 12.5 8.4 
FY 84 ~ l 4,327. 413,147 542 106,909 3,785 306,238 87.5 74.1 2,899 223,637 67.0 54.1 489 35,602 16 1,668 505 37 ,270 11.7 9.0 
FY as 4,811 456,560 877 152,222 3,934 304,338 81.7 66.6 1,499 103,372 31.1 22.6 570 40,891 12 677 582 41 ,568 12.1 9.1 
FY 86 . 4,041 384,243 891 136,257 ·3,150 247,986 77.9 64.5 733 49,308 18.1 12.8 372 28,506 10 523 382 29,029 9.4 7.6 

1/ Thts table presents all A.\E ac.ttons (minus R216 marine A&E) that are for constructfon 
- (C2 tn Item 10C) for ~.rk perfo~d 1n the U.S. and 1ts possessions. 

-~}: 

.... :., 
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President. 
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PROFESSIONAL 
·SERVICES 
COUNCIL 

August 3, 1987 

Representing companies 
that are creating the 
future through innovation, 
technology and ideas 

Defense Acquisition Regulatory Council 
The Pentagon 
Room 3C841 
Washington, D.C. 20301-3062 

Attention: Mr. Charles W. Lloyd, Executive Secretary 
OSASD (P) DARS, c/o OASD {P&L) (M&RS) 

Re: Development of Defense Federal Acquisition 
Regulation Supplement; Implementation of Section 
1207 of Pub. L. 99-661; Set-Asides for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

We are submitting these comments on the above interim rule 
on behalf of the Professional Services Council (PSC), an 
association representing the interests of the professional 
and technical services industry. 

PSC represents eighty firms and six trade associations of 
companies that serve the federal government's needs for a 
wide variety of technology-based professional and technical 
services. The professional and technical services industry 
is reinvigorating our industrial. base and providing major 

·new competitive .strengths and,opportunities in international 
trade. The industry enco~passes .research and development 
firms, computer· software development houses, .independent· · 
laboratories and test facilities, systems engineering, int~
gration and support companies, and program analysis and . 
evaluation organizations, :to name. a few. The personnel in 
these companies are highly skilled e·ngineers, ·scientists in 
all disciplines, mathematicians, statisticians, accountants, 

World Center, 91816th Street, N.W., Suite 406, Washington, D.C. 20006, Phone: 202/296-2030, Fax: 202/296-2035 
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program analysts, artificial intelligence specialists, com
puter scientists and programmers, social scientists and spe
cialists. in many other fields. 

We riote that this is an interim rule with a request for 
comments. We note additionally·. that .comments must be sub
mitted by August 3, 1987, to be considered in formulating a 
final rule .. The text accompanying the.interim rule recites 
the DOD's determination that .the interim rule may have a 
"significant economic impac·t on a substantial number of 
small businesses." Consequently, an Initial Regulatory 
Flexibility Analysis (IRFA) is required under the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601 et. ~., (RFA). 

We are informed by 'the DOD that the analysis is currently 
unavailable, and that a notice of proposed rulemaking on 
another rule "affecting the same topic" will be issued 
shortly. The interim rule states that the IRFA will be 
filed with that rule. 

These comments are submitted to insure that PSC's views are 
considered in formulation of the final rule. However, we 
consider it unrealistic for DOD to request definitive 
comments on either this interim rule or the final rule prior 
to the publication and general availability of the IRFA, and 
Final Regulatory Flexibility Analysis (FRFA). 

Accordingly, we suggest that the IRFA be completed and 
published. Further comments on the proposed final rule 
should be allowed in the future, based on information and 
analysis set forth in the IRFA. Subsequently, a FRFA, 
summarizing the comments received, should be filed with the 
final rule. Such a procedure is important to avoid "short
circuiting" the administrative process as required by the 
RFA. 

..,.;"' 

Summary of PSC's Concerns 

More information is required 'on the potential·· impact· of the 
setaside in· terms of· dollars. In the· event the IRFA. yet to· 
be filed shows that a la~ge dollar a~ount is needed to meet 
the. goal, PSC contends that: technical· and professional 
services requirements should, not be a disproportionate 
source of those dollars. Another source of concern is the 
degree to which actions taken to fulfill the setaside will 
be· subject to abuse. Some protections as to. eligibility 
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determination and subcontracting limitations, equivalent to 
those in effect in the 8(a) program, may be required. · 

Our comments below state PSC' s request· for inclusion of 
various information and: analysis in the IRFA. We also 
comment on various substantive aspects of the interim rule 
of conce~n, and which we believe should be addressed in the. 
IRFA. PSC additionally.provides. broad•r perspective~ on the 
small -business setaside program within the procure~ent 
process. 

We would hope to expand on these perspectives in our later 
submission, as part of our comments on information and 
analysis contained in the IRFA. 

Information and Analyses Required in the IRFA 

The interim rule proposes to implement Section 1207 of the 
National Defense Authorization Act for FY 1987 "{Pub. L. 
99-661). That section and the interim rule require a new 
category of setasides for a class of small firms identified 
in the interim rule as Small Disadvantaged Businesses 
( SDBs). 

To properly evaluate the rule, and provide rational comments 
on its possible effects on the procurement process, the 
services industry, and PSC members, which include government 
contractors of all sizes, more information and analysis is 
required than is set forth in the interim rule. We 
therefore request that the information requested below be 
included in the IRFA: 

o The total number of procurement dollars 
currently received by the combined class of 
SDBs covered by the five percent setaside 
required by Section 1207, broken·down by: 

prime ~o~tract dollars_; 

subcontract dollars; and 

each of these should be broken down 
further by small business concerns. owned 
and controlled by socially. and economi
cally disadvantaged individuals,' 
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historically black colleges and 
universities, and minority institutions. 

The above information is requested to·help 
determine how many DOD: procurement dollars 
have been allocated to those groups in recent 
years, ·allowing interested parties to the 
rule to· determine the extent of the impact in 
dollars of the five percent setaside. 
requirement. 

o We request a further definition of SDBs, to 
include: 

the number of firms such a class will 
contain; 

the industry categories in which such 
SDBs are currently doing business, bro
ken down by services (SIC group 87), and 
non-services; 

the impact of the rule as proposed on 4 ' 

8(a) (versus SDB) firms, by industry 
category; and 

the impact of the rule on small, 8(a) 
technical and professional services 
firms. 

The above information is requested to help 
determine the impact of the rule in existing 
8(a) firms, and particularly those doing 
business in technical and professional 
services. 

o We request information on the impact on 
non-SDB firms, as follows: 

-- the number of small firms in the 
services industry categories not 
qualifying for SDB status; · 

industry categories in which the 
setaside will have a significant impact, 
and the procurement dollar volume 
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estimated to be set aside for each 
category; 

a discussion of the impact on ·technical 
and professional services requirements 
now substantially filled by non- SDB 
firms, which would be set aside; 

the relationship of the p~oposed 
implementation of the rule to other sec
tions of Pub. L. 99-661, particularly 
Section 921 (a)-(h); 

in p~rticular, an analysis and 
explanation of how proportionality by 
industry category, as required in 
Section 921 of Pub. L. 99-661, will be 
maintained by the "Rule of Two" 
implementation approach for 
Section 1207, as set forth in the 
interim rule; 

an analysis of the impact of the rule on 
non-small business firms recently 
graduating from small business status 
and no longer eligible for setasides, 
particularly those in the technical and 
professional services industry; and 

the impact of the rule on complexity of 
the procurement process, and on the pub
lication-to-award-time-frame for pro
curements. 

The above information is required to analyze 
and comment intelligently and rationally on 
the displacement impact of the rule and the 
five percent setaside on non-8(a) and non-SDB 
firms. 
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Comments on Effects of the Interim Rule 

The following brief comments are made regarding substantive 
aspects of the interim rule. 

o Proportional Impact 

As a ma~ter of good public and_p~ocurement poli6y, DOD 
·should insure that implementation of both the interim and 
final rule exerts an equitable and proportional 
impact across all of the various industry categories 
contributing to the defense effort. In both drafting 
the final rule,. and in implementing the five percent 
setaside, DOD should avoid the dysfunctions which would 
occur if the five percent goal were fulfilled from too 
few industry categories. ! 

0 Program Integrity I 

i 
The interim rule provides for a system of ]Self-certification 
as to the status as a small disadvantaged !business concern. 

I 

This process will be vulnerable to abuse ~nd is difficult_to 
monitor by competitors and other interested parties. The 
qualification factors, percentage of owne~ship, actual 
control, and accrual of profits, are cons~derably more 
difficult to monitor than the factors used for size 
determination where self-certification is !also permitted. A 
preferred system, requiring additional oversight by the fed
eral government, is a system that operates much like the 
current 8(a) program, where concerns must provide the infor
mation necessary to make an accurate determination as to 
eligibility. 

Additional consideration should be given to the question 
of limitations on subcontracting levels by SDBs. 
The 8(a) program imposes limits on subcontracting, 
to prevent "flow-through" situations, in which the 
qualified disadvantaged firm is used to obtain work 
for non-disadvantaged subcontractors. Protections 
against the possibility·of such abuses have not been set 
forth in the interim rule. 
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o "Fair Market Cost" versus "Fair Market Price" 

The s·ta.tute permits award to an SDB as long as the 
price does not exceed. fair market cost by ten percent·. 
The interim regulations, however, provide that award 
may be m·ade if made at a price not exceeding fair. 
market price· by more than ten percent. The differenc~ 
between cost and price is the amount ·of profit. As the 
interim regulations now read, the final acceptable 
price of an SDB offer may be higher than permitted by 
statute because ten percent of cost will presumably 
always be lower than ten percent of the sum of cost and 
profit. 

0 Subcontracts 

Although the statutory goal of five percent is to be 
met through the award of contracts and subcontracts, 
the interim regulations do not require any collection 
of data on the total dollar value of subcontracts 
awarded to SDBs. Failure to collect that data could 
result in increased pressures to award additional 
contrac.ts to SDBs even though the five percent goal 
has actually been met. 

As stated above, we propose to submit more detailed comments 
on PSC's views on the substantive effects of the rule when 
DOD's IRFA has been published. 

Perspectives of PSC on the Impact of Further 
Setasides on the Procurement Process 

PSC is currently reviewing the existing small business 
.setaside approach as a fundamental part of the procurement 
system. While this review is in process, PSC believes there 
is opportunity for improving the manner in which small 
business can rationally and efficiently receive a fair and 
equitable proportion· of procurements. One aspect of a pro-. 
gram.for constructive improvement should include a biannual 
planning and. programming approach to identifying and allo
cating the areas· across all federal government procurement 
where small business setasides will be affected. The tar-
_geted· dollar volume ·of seta-side ·procurements would: include 
·both direct prime contracts with small businesses and sub
contract participation by ,small businesses. 
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The goals of the planning process are (1) to ensure that 
setaside programs are applied. evenly to all procurement 
areas, (2) to ensure that the government marketplace is more 
stable and predictable for the government's contracting re
source base (small, disadvantaged, midsize, and large busi
nesses), and (3) to provide organizations interested in gov
ernment procurement the needed information to develop .. mar
keting strategies for the public sector. This, most.impor
tantly, will provide visibility to both eligible small 
businesses, as well as place non-small businesses on notice 
as to what areas will not be accessible through unrestricted 
competitive procurement. This planning and programming 
vehicle will culminate with a submission to Congress that 
lays out all areas selected for small business setasides. 
It will be submitted in comprehensive form every two years 
and modified as necessary in the intervening year. 

PSC reserves the right to supplement its comments on the 
IRFA .to the rule with additional perspectives on how the 
government's overall approach to small business participa
tion in the procurement process can be improved. 

We appreciate the opportunity to submit these comments, and 
look forward to the opportunity to submit further comments 
on the rule in the future. 

S~ncer~lA \ M\~~ 
Vi~nia Littlejohn Ex~~i~ive Director 

cc: Frank Swain, Chief Counsel for Advocacy, 
Small Business Administration 



ROPES & GRAY 

1001 TWENTY-SECOND STREET, N.W. 

CABLE: ADDRESS "ROPGRALOR' 
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HAND-DELIVERED 

WASHINGTON, D.C. 20037 

(202) 429-1600 

August 3, 1987 

Defense Acquisition Regulatory Council 
ATTN. Mr. Charles W. Lloyd 
Executive Secretary. 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

IN BOSTON: 

225 FRANKLIN STREET 

BOSTON, MASSACHUSETTS 02110 

(617) 423-6100 

We are a law firm that represents a large number of 
clients in connection with Government contracts matters. We 
are writing to submit comments on the interim rule amending 
the Defense Federal Acquisition Regulation Supplement 
("DFARS") that was published in the May 4, 1987 edition of 
the Federal Register. See 52 Fed. Reg. 16,263 (1987) (a 
copy of which is enclosed). The stated purpose of the 
interim rule is "to implement Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 
99-661), [the "Act"], entitled 'Contract Goal for 
Minorities.'" However, it is our view that in one material 
respect-- the rule's defini~ion of a small disadvantaged 
business -- the interim rule imposes a restriction that goes 
far beyond the provisions_of Pub. L. 99~661. 

Section 1207·of .the A~t (a copy of ~hi~h is enclosed) 
sets a goal for the Department of,Defense ("DOD") for the 
expenditure ot funds for 6ontracts ~ith-small disadvantaged 
business concerns, historically Black colleges and 
universities, and minority institutions. ·In effect, Section 
1207 authorized a DOD program of total small disadvantaged 
business set aside procurements. This DOD program is 
similar to the "8(a) Progr.am" of the sm·all Business 



Administration ("SBA"). Under the 8(a) Program SBA enters 
into prime contracts with agencies of the Federal 
Government, and then awards a sole-source subcontract to a 
small disadvantaged business concern for the performance of 
the work under the prime contract. Thus the 8(a) Program 
and the DOD program provide an important incentive for small 
disadvantaged business concerns to participate in Government 
procurements, and confer benefits that can be the life blood 
of such concerns. The identification of firms who are 
entitled to: receive these benefits, i.e., the definition of 
a small disadvantaged business concern,. is, therefore, all 
important. 

The interim rule would add to the DFARS a Section 19.001 
(48 C.F.R. § 219.001) containing, inter aiia , the 
following definition of a small disadvantaged business 
concern: 

"Small disadvantaged business (SDB) concern, " ... 
means a small business concern that ... is at least 
51 percent owned by one or more individuals who are 
both socially and economically disadvantaged, or a 
publicly owned business having at least 51 Percent 
of its stock owned by one or more socially and 
economically disadvantaged individuals .... 

Many publicly held companies have two or more classes of 
stock. One is voting stock, which gives its owner both 
ownership and the power of direct control_-over the company; 
the other is non-voting stock, which confers some of the 
advantages of ownership, but does not confer any control 
over the company. The interim rule quoted above makes no 
distinction between the voting stock and the non-voting 
stock of a company. To be eligible for the DOD program, the 
stock of a small company -- and not just the voting stock -
must be at least 51 pe·rcent owned by individuals who are 
socially and economically disadvantaged. The interim rule's 
failure to make this distinction is improper. For the 
following reasons the interim rule is more restrictive than 
was intended by Congress. 

~ ~ 

First, .Section 1207 of the Act states thit small 
disadvantaged business concerns are concerns "owned and 
controlled·by socially and economically disadvantaged 
individuals.(as defined by Section 8(d) of the Small · 
Business Act (15 U.S.C. 637(d)) and regulations i.ssued under 
such section) .. ~." The SBA.regulations that are issued 
under Section 8(d) of the Small Business Act are set forth 
at 13 C.F.R. Part 124 (a copy of which.is enclosed). At the 
time that the Act was passed -- indeed:both before and since 
the Act was passed by Congress -- the SBA regulations have · 

- 2 -



defined the ownership requirments for a small concern to be 
considered a small disadvantaged business as follows: 

In the case of an applicant concern which is a 
corporation, 51 percent of all classes of-voting 
stock must be owned by individual(s) determined to 
be socially and economically disadvantaged. 

13 C.F.R. § 124.103(b) (emphasis supplied). Thus the 
regulations that are expressly referenced in the Act clearly 
apply the 51 percent stock owner$hip re-quirement only· to 
voting stock. 

Second, the interim rule itself reflects·a Congressional 
intent to be consistent with the SBA regulations. ·For 
example, the interim rule's definition of a "small business 
concern" explicitly references the SBA size regulations that 
apply to the 8(a) Program, 13 C.F.R. Part 121. See DFARS 
19.001, 48 C.F.R. Part 219.001, 52 Fed. Reg. 16,265 (1987). 
Further, the interim rule states that "[i]t is the policy of 
the [DOD] to strive to meet [the goal established by § 1207 
of the Act] through the enhanced use of ... the section 8(a) 
program, and the special authority conveyed through section 
1207 (~through the creation of a total [small 
disadvantaged business] set aside)." DFARS 19.201(a), 48 
C.F.R. § 219.201, 52 Fed. Reg. 16,265 (1987). Again, the 
interim rule expressly references the 8(a) Program. Indeed, 
it states that the DOD seeks to "enhance" the use of the 
8(a) Program. The use of an overly restrictive definition 
of a small disadvantaged business concern is patently 
inconsistent with this goal. 

Lastly, the purpose of both the 8(a) Program and the DOD 
program is to help small disadvantaged business concerns get 
a foothold in the marketplace so that they can compete and 
thrive in the future without Government aid. One way such 
companies are able to continue to compete and thrive is by 
"going public" and raising additional captial for investment 
and expansion. However, the effect of the restrictive 
definition in the interim rule is to provide a disincentive 
to "go public. 11 The interim rule'; .. therefore, undermines the 
goals of the program and statute it purports to implement. 

The 8(a) Progr~m and the DOD pro~ram have partici~ants 
(who may well make up a minority· of all participants in 
these programs) that are publicly held compa~ies, Sl percent 
or.more of whose voting ~tock is owned.by socially· .and" 
economically disadvantaged individuals, but who also have 
non-voting shareholders. For some of these companies·, when 
the voting · a·nd non-voting stock is added together, the. 
percentage of the total that is owned by socially and 
economically disadvantaged individual's falls below 51" 
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percent. These companies meet the SBA regulations' 
definition of a small disadvantaged business concern, and 
participate fully in the B(a) Program. However, under the 
interim rule these companies· would not be eligible to 
participate in the DOD program. Yet the benefits of keeping 
these companies in the DOD program are as great as the 
benefits. of keeping thses companies in the B(a) Program. 

If the interim rule is not amended to make it consistent 
with the B(a) regulations, a gro~p of companies will be 
severely prejudiced: they will be able to enjoy the .. 
benefits of the_SBA B(a) Program, but they will not be 
permitted to enjoy the benefits of the DOD program. Since a· 
company'~ participation in .the 8(a) Program is for ~ fixed· 
period of time, when a company graduates from the B(a) 
Program it will be unable to participate in the DOD Program 
and will be at a severe competitive disadvantage. That 
situation would not only be unjust and unfair, it also would 
be contrary to the .requirements of the law. We respectfully 
suggest that the interim rule's definition of a small 
disadvantaged business concern be amended to read as 
follows: 

"Small disadvantaged business (SOB) concern," as 
used in this part, means a small business concern 
that is at least 51 percent owned by one or more 
individuals who are both socially and economically 
disadvantaged, or a publicly owned business having 
at least 51 percent of its voting stock owned by 
one ore more socially and economically 
disadvantaged individuals. 

In addition to the requirement concerning stock 
ownership, the interim rule's definition of a small 
disadvantaged business concern requires that the majority of 
the earnings of a small business concern accrue to the 
socially and economically disadvantaged owners. We believe 
that this requirement is unnecessary. The ownership 
requirements will ensure that socially and economically 
disadvantaged individuals control the company, including its 
earnings .. , .. It is_ .. -the question of control with which the 8(a) 
Program requirements,-are concerned, and it is the question 
of control with which the DOD program requirements should be 
concerned. Accordingly, we respectfully request:that the 
interim· rule's definition of '~ sm.all disadvantaged business 
concern" be amended to exclude the requirement that the 
majority of the earnings accrue to the socially and 
economically disadvantaged own~rs. 

In ;light of the prejudicial impact of the interim rule 
on certain small disadvantaged business concerns, we request 
that, pending issuance of a final rule, the 8(a) Program_ 
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P.L:· 99-661 
See.1206 

LAWS OF 99ih CONG~:.._2nd SESS. Noy. ·14 

(c) DIS S!iCURrrY bivEsna.Anom.-After consulting with the Sec
retary of Defense, the Director of the Defense Investigative Seryice 
may conduct such security inspections of special access programs as 
the Director considers appropriate,. unless otherwise directed by the 
Secretary of Defense. · .. · · . · · · · ' · 

. a~o~ . 
md1vtduals; . . . . . 

.·· (2) histQri~y Black·colleges and· universities; or . 
· ·(3) minority institutions-(as defmed by the Secretary of Edu

cation pursuant to the General Education Provisions Act (20 
U.S.C. 1221 et seq.)). · . ·.· . . · · . 

'(b) AMOUNT.-The requirements of subsection (a) for any fJ.Scal 
year appli_ to the combined total of the following amounts: 

(1) Funds obligl;lted for contracts entered into with the Depart-
ment of Defense for such fu;cal year for procurement. · · · 
. (2) Funds obligated for contracts entered into with the Depart
ment of Defense for such rl.SC8l y~ for research, development, 
test, and evaluatio~. . ._., . .. .. . . . .· 

(3) Funds obligated for contracts entered into with the Depart
. ment of Defense for such fiscal year for military construction. 

(4) Funds obligated for contracts entered into with the Depart
ment of Defense for operation and maintenance. 

(c) TEcHNICAL AssisTANCE.-To attain the .goal of subsection (a), 
the Secretary of Defense shall provide technical assistance services 
to potential contractors described in ·subsection (a). Such technical 
assistance shall include information about the program, advice· 
about Department of Defense procurement procedures, instruction 
in preparation of proposals, and other such assistance as the Sec
retary considers appropriate. If Department of Defense resources 
are inadequate to provide such assistance, the Secretary of Defense 
_gtay enter into contracts with minority private sector entities with 

· · -experience and expertise in the design, development, and delivery of 
.techD.ical assistance services to eligible individuals, business fmns 
and institutions, defense aCq__uisition agencies, and defense prime 
. contractors. Department of Defense contracts with such entities 
shall be awarded ann'!!~fi' based upon, ainong other things, the 
number of mi.r\ority s . business concerns, historically Black 
colleges and universities, and minority institutions that each such 
entity brings into the ~rogram. . . :. . · . . , 

(d) APPUCABJUTY.-8ubsection (a) does not app!f- . · · 
· - (1) to the extent to which the 'SecretarY of Defense determines 

that compelling national security considerations require other-
. wise; and .·· . . · · · .. . · .· .· 

. (2) if the seC:retarj making such. a determination notifies 
Congress of· such determination and the reasons for such 
determination. · · · · 

. \· 



§ 124.1' 

<·2> Proceeds of loans under this sub
part shall not be used for the payment 
of dividends or other disbursements to 
owners, partners, officers or stock
holders unless they constitute reason
able remuneration and are directly re
lated to their performance of services; 
nor for refundmg of existing indebted
ness incurred prior to or not as a 

. result of the event which gave rise to 
the Issuance of the declaration or des
Ignation or to reduce loans provided, 
guaranteed ~r insured by another Fed
eral agency or a small business invest
ment company licensed under the 
Small Business Investment Act. No 
part of the proceeds of any loan under 
this subpart shall be used, directly or 
Indirectly, to pay any obligations re
sulting frQlJl a Federal, state or local 
tax penalty as a result of negltgence or 
fraud, or non-tax criminal fine or any 
civil fine oi penalty for non-compli
ance with a law, regulation or order of 
a Federal, state, regional, or local 
agency or similar matter. 

<3> Each borrower shall use the loan 
proceeds for the purposes set forth in 
the loan authorization. Any loan recip
ient who wrongfully applies loan pro
ceeds shall be civilly liable to SBA In 
an amount equal to one and one-half 
times the original amount of the loan 
<Pub. L. 92-385, approved August 16, 
19'72; 86 Stat. 554>. · 

< 4> Applicants must use personal and 
business assets to the greatest extent 
possible, without incurring undue per
sonal hardship, before disbursement 
of funds under this subpart. 

<h> Other requirements. For applica
tion requirements see § 123.18; for 
terms of loans, see § 123.9<a>; for types 
of loans, see § 123.4; for services fees, 
see I 123.6 of this part. 
£49 FR 32311. Aug. 13, 1984, as amended at 
50 FR 4615, Jan. 31. 1985: 51 FR 45300, Dec. 
18, 1986] 

PAR:r 124-MINORITY SMALL BUSI
NESS AND . CAPITAL OWNERSHIP 
DEVELOPMENT 

Sec .. 
124.1 The Section 8<a> and 7(j> programs. 
124.2. Program management. 
124.3 · Violations. 
124.100 Definitions and applicability of 

these regulations .. 

13 CFR Ch. I ( 1-1-87 Edition) 

~- . 
124.101 The section 8<a> program: General 

eligibility. 
124.102 Small business concern. 
124.103 Ownership. 
124.104 Control and management. 
124.105 Social disadvantage. 
124.106 Economic disadvantage. 
124.107 Potential for success. 
124.108 Additional eligibility requirements. 
124.109 Ineligible businesses. · 
124.110 Fixed program participation term. 
124.111 Mechanics for extension of a fixed 

program participation term. 
124.112 Program termination. 
124.113 Suspension of program assis'tance. 
124.201 Processing applications. 
124.202 Place of filing. 
124.203 Applicant representatives. 
124.204 Requirement support determina

tion. 
124.205 Fonns and documents required. 
124.206 Approval and declination of applf. 

cations for ellgibtllty. 
124.207 Business activity. 
124.301 The provision of requirements sup-

port for 8<a> flnns. 
124.302 8<a> Contracts and subcontracts. 
124.401 Advance payments. 
124.402 Business development expense. 
124.403 Letter of credit. 
124.501 Development assistance program. 
124.502 Small Business and Capital Owner-

ship Development program. 
124.503 Compliance with the Paperwork 

Reduction Act of 1980. 
AUTHORITY: 15 U.S.C. 637(a). 

Souacr. 51 FR 36141, Oct. 8, 1986, unless 
otherwise noted. 

§ 124.1 The Section 8(a) and 7(j) pro
grams. 

<a> GeneraL <1> These regulations 
implement sections 8<a> and 7<J> of the 
Small Business Act <15 U.S.C. 63'7<a> 
and 636 (j)) which establish the Mi· 
nority Small Business · and Capital 
Ownership Development Program 
<program>. These regulations apply to 
all section B<a> concerns participating 
in the program as of the effective date 
of these regulations and all concerns 
applying for admission to the program 
subsequent to that date. 

<2> Section 8<a> authorizes SBA to 
enter into all types of contracts <in
cluding, but not limited to. csupply, 
services, construction. research and de
velopment> with other Government 
departments and agencies, and to ne
gotiate subcontracts for the perform
ance thereof with small business con-
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section 8Ca> program: Genera~ 
gibiUty. . 
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3 Ownership. 
4 -control and management. 
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d Economic disadva11tage. 
1 Potential for success. 
i A<lditlonal ellgibUlty requirements 
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•· 

Suspension of program asststance 
Processing appUcattons. . · 
Place of !Ulng. 
ApplJcant representatives. 
Requirement support detenntna-

Fonns and documents required. 
Approval and declination of appU-

ons tor eltgtbllity. 
Business activity. 
The provision of requirements sup. 
for 8Ca> !inns. 
8<a> Contracts and subcontracts. 
Advance payments. 
Business development expense 
Letter of credit. · 
Development assistance program 
Small Business and Capital Own~r
Development program. 
Compliance with the Paperwork 

1ct1on Act of 1980. 
15 u.s.c. 637(a). 

36141, Oct. 8, 1986, unless 

fhe Section 8(a) and 7(j) pro
IS. 

eneraL < 1 > These regulations 
mt sections 8<a> and 7<J> of the 
~ustness Act c 15 u.s.c. 637<a> 

Cj)) which establish the Mi
s.mall Business and Capital 
up Development Program 
n>. These regulations apply to 
~n 8<a> concerns participating 
ogram as of the effective date 
regulations and all concerns . 
for admission to the program 

~nt to that date. · 
~uon 8<a> authorizes SBA to 
:o all types of contracts <in· 
but not limited- to, supply, 

construction, research and de
lt) with other . Government 
·nts and agencies, and to ne
tJbcon~racts for the perform~ 
reof With small business con-

Small Business Administration 

cerns owned and controlled by socially 
and economically disadvantaged 
individualCs>. 

<3> Section 7Cj) authorizes SBA to 
provide financial ass~tance to public 
or private organizations to pay all or 
part of the cost of projects designed to 
provide technical or management as
sistance to individuals or small busi
ness concerns eligible for assistance 
under sections 7Ca><l1>, 7Cj)<l0>. and 
8<a> of the Small Business Act. 

<b> Purposes. <I> It is the purpose of 
the Section 8< a> program to: 

<1> Foster business ownership by in
dividuals who are both socially and 
economically disadvantaged; 

<ii> Promote the competitive viabili
ty of such firms by providing such 
available contract, financial, technical, 
and management assistance as may be 
necessary; and 

<iii> Clarify and expand the program 
for the procurement by the United 
States of articles, equipment, supplies. 
services. materials, and construction 
work from small business concerns 
owned by socially and economically 
disadvantaged individuals. 

<2> It is the purpose of the Section 
7<j) program to: 

<1> Foster business ownership by in
dividuals in groups that own and con
trol little productive capital; and_ 

<li> Promote the competitive ·v'iabili
ty of such firms by creating a small 
business and capital ownership devel
opment program to provide such avail
able financial, technical, and manage
ment assistance as may be necessary. 

§ 124.2 Program management. 

The Associate Administrator for Mi
nority Small Business and Capital 
Ownership Development <AA/MSB
COD> is responsible for the formula· 
tion and execution of the policies and 
programs under sections 7 < j > and 8< a> 
of the Small Business Act under the 
supervision of, and responsible to the 
Administrator of SBA. 

§ 124.3 Violations. 

Willful violation by an applicant for 
admission to the section 8<a> program 
or an applicant for participation ill the 
section 7<j) program of any of SBA's 
regulations governing its other -pro
grams may result in the applicant's 

§ 124.100 

denial of admission to the program. 
. Any such violation will be considered 

by the AA/MSB-COD in making a de
termination on the admission of an ap
plicant to the program, and such con
sideration will include the nat\,lre and 
severity of any such ·violation. · · 

§ 124.100 Definitions and applicability of 
these regulatiens. 

<a> "Busiriess plan" means the busi
ness plan documents as submitted by 
the applicant section 8<a> concern and 
approved by SBA which inclu<Je the , 
objectives, goals, and business projec
tions of a section 8<a> concern, and all 
written amendments or modifications 
which have also been approved by 
SBA. 

<b> "Certification of SBA's compe
tency" means a certification by SBA 
that it is competent to perform the re
quirement as stated in the contract, 
and is based upon an assessment of a 
section 8Ca> concern's competency to 
perform. The assessment does not re
quire a special investigation or the is
suance of a Certificate of Competency 
<COC) as provided for elsewhere in 
these regulations under the authority 
of section 8<b><7> <A>. <B>. and <C> of 
the Small Busine~ Act. 

<c> "Commitment" means the com
mitment made by a procuring activity 

· to SBA that the procuring activity will 
negotiate to place a contract with SBA 
or subcontract with a section 8<a> con
cern. provided there is no material 
change in requirements, availability of 
funds, or other pertinent factors. A 
commitment does not mean that an 
award of a particular contract to SBA 
and a section 8Ca> concern will or must 
be made. 

<d> "Local buy item" means a supply 
or service purchased to meet the spe
cific needs of one user. Examples in
clude_,the--purchase of nonprofessional 
services, such as custodial or trash 
hauling, and construction work. 

<e> "Manufacturer" means a concern 
which owns, opera~es, or maintains a 
factory or establishment that pro
duces on the premises the materials, 
supplies, articles, or equipment de
scribed by the business plan. In order 
to qualify as a manufacturer, a con
cern must be able to show <1> that it is 
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an established manufacturer of par
ticular goods or goods of general char
acter which may be sought by the 
Government, or <2> if 1t is newly enter
ing into such manufacturing activity, 
that it has made all necessary prior ar
rangements for space, equipment, and 
personnel to perform manufacturing 
operations. A new firm which has 
made such definite commitments in 
order to enter a manufacturing busi
ness which will later qualify it, shall 
not be barred from B<a> approval be
cause it has not yet done any manu
facturing; however, this interpretation 
is not intended to qualify a finn whose 
arrangements to use space, equipment, 
or personnel are contingent upon 8<a> 
approval. This definition is based upon 
the Walsh-}iealy Public Contracts Act, 
41 u.s.c. 35-45. 

<f> "National buy item" means an 
item or service purchased to meet the 
needs of a system where supply con
trol, inventory management, and pro
curement responsibility have been as
signed to a central procuring activity 
to support the needs of two or more 
users of the item. Examples include 
military clothing purchased by the De-'~ 
tense Personnel Support Center of the 
Department of Defense, paint or hand 
tools purchased by the Federal Supply 
Service of the General Services Ad
ministration, medical supplies pur
chased by the Veterans Administra
tion, or studies, evaluations, consulting 
services or similar services purchased 
by the headquarters office of a depart
ment or agency. 

<g> "Negative control," as used in 
this part is defined in § 121.3<a><i>. for
merly § 121.3-2<a><t>. of these regula
tions which is entitled "Nature of Con
trol.". 

<h> "Open requirement" means a re
quirement submitted to SBA by a pro
curing activity for possible 8<a> award 
without a particular B<a> concern iden
tified as a candidate for the award. 
Open requirements can be for local 
buy items or national buy items. 

(I> "Primary industry classification" 
means the four digit Standard Indus
trial Classification <SIC> Code designa
tion which, for an on-going. applicant 
concern.. best describes the industry 
representing the largest propo'rtion of 
its business revenues for the previous 
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year or, in the case of a start-up appli
cant concern, that SIC Code designa
tion which best describes the industry 
in which It intends to do =-·the most 
business. 

<J> "Regular dealer" means a person 
who owns, operates, or mai.ntains a 
store, warehouse, or other establish
ment in which materials, supplies. ar
ticles, or equipment of the general 
character described in the business 
plan are bought for the account of 
such person, kept in stock and sold to 
the public in the usual course of. busi· 
ness. In order to qualify as a regular 
dealer, the concern must be able to 
show: 

< 1> That he has an establishment or 
leased or assigned space in which he 
regularly maintains a stock of goods in 
which he claims to be a dealer; if the 
space is in a public warehouse, it must 
be maintained on a continuing, and 
not on a demand basis; 

<2> That the stock maintained is a 
true inventory from which sales are 
made; the requirement is not satisfied 
by a stock of sample or display goods, 
or by a stock consisting of surplus 
goods remaining from prior orders, or 
by a stock unrelated to the supplies 
which are the subject of the business 
plan, or by a stock maintained primar
ily for the purpose of token compli
ance with the Act from which few, if 
any, sales are made; 

< 3 > That the goods stocked are of the 
same general character as the goods in 
which he claimed to be a dealer: to be 
of the same general character the 
items to be supplied must be either 
identical with those in stock or be 
goods for which dealers in the same 
line of business would be an obvious 
SOUI'ee; 

< 4 > That sales are made regularly 
from ·stock on a recurring basis; they 
cannot be only occasional and consti
tute an exception to the usual oper
ations of the business; the proportion 
of sales from stock that will satisfy 
·the requirements will depend upon the 
character of the business; 

<5> That sales are made regularly in 
the usual course of business to the 
public, i.e., to purchasers other than 
Federal, State, or local government 
agencies: this requirement is not satis
fied. if the applicant concern merely 
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within 60 calendar days of t~ receipt 
of the request. Any correction of one 
or more SIC Code designatio~ will be 
effective only when SBA gives 'WI'itte·n 
approvai of such request. After the 
process is completed as to all concerns 
participating in the section S<a> pro
gram on the effective date of these 

·seeks to sell to the public but has not 
yet made such sales: if . government 
agencies are the sole purchasers. the 
applicant concern will not qualify as a 
regular dealer: the number and 
amount of ·sales which must be made 
to the public will necessarily vary with. 
the amount· of total sales and the 
nature of the business: and 

< 6 > That his business is an estab
lished and going concern: it is not suf
ficient to show that arrangements 
have been made to set up such a busi
ness. 

. regulations, any subsequent changes 
in SIC Code designations appearing in 
their business plans must be accom
plished pursuant to § 124.207<b>. 

This definition is based upon the 
Walsh-Healy Public Contracts Act. 

<k> "Requirement support" means 
contract opportunities from Federal 
procuring agencies to acquire articles, 
equipment, supplies, services, materi
als or construction work which a sec
tion S<a> business concern could per
form . 

<1> "Self-marketing" of an item 
occurs when a section S<a> marketing 
firm identifies a requirement that has 
not been committed to the section S<a> 
program and through its marketing ef
forts causes the procuring activity to 
offer that specific requirement to the 
S<a> program on its behalf. 

<m> Applicability to ·participating 
section B<a> concerns. Business plans 
for all participating section B<a> con
cerns shall reflect Standard Industrial 
Classification Code designations con
sistent with the requirements of 
§ 124.207 of these regulations. Within 
120 calendar days of publication of 
this final rule, the appropriate SBA 
field office will review the business 
plan and related documents of each 
participating section 8( a> concern and 
within the same 120-day period will 
notify each concern by certified mail 
to its address of record of the SIC 
Code designations for which it has 
been approved tQ receive section S<a> 
program contract awards. Within 30 
calendar days from the date on which 
the notice is mailed, a participating .. 

· concern may request · in \\Titing that . 
SBA make: a correction ·in the ap
proved SIC· C9de designations in its : 
presently ~pproved business· plan in : 
order to conform the approved busi- , 
ness plan to these regulations. Written = 

approval or disapproval of any such 
request will be · provided by SBA 

§ 124.101 The section 8(a) program: Gen
eral eligibility. 

<a> In order to be eligible to partici
pate in the section S<a> program. an 
individual . or an applicant concern 
must meet all of the eligibility criteria 
set forth in § 124.102 through 
§ 124.110 hereunder. All determina
tions made pursuant to U 124.102, 
124.103, 124.104. 124.105, 124.106. and 
124.107 shall be in writing, setting 
forth the grounds and relevant facts 
upon which the determination is 
based. by the AA/MSB-COD, whose 
decision shall be final. 

<b> It is the intent of the Small Busi
ness Administration to limit participa
tion in the section S<a> program to eli
gible individuals and concerns. and to 
process applications for participation 
in a fair and consistent manner. 
Toward that end, the Small Business 
Administration invites the participa
tion of the public in preventing fraud 
and assuring the integrity of the sec
tion S<a> program. The AA/MSB-COD 
shall review any determination that 
an individual or applicant concern is 
eligible to -:participate in the section 
S<a> program whenever a member of 
the public submits credible evidence 
that such determination was based on 
fraudulent information, or that SBA 
did not follow the requirements of 
these regulations in rendering the ·de- . 
termination. The AA/MSB-COD shall 
determine · whether the facts devel
oped during any such review warrant 
further action: provided that any 
review of potential misconduct by SBA 
shall be concluded with· 'a detailed 
report of the findings to the member 
of the public whose information gave 
rise to the review. 
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§ 124.102 Small business concern. 

<a> In order to be eligible to partici
pate in the section S<a> program, ·an 
applicant concern must qualify as a 
small business concern as defined in 
§ 124.4 of the SBA Rules and Regula
tions <13 CFR 121 .. 4>. The particular 
size standard to be applied will be 
based on the primary industry classifi
cation of the applicant concern. 

<b> In order to continue to partici
pate in the section S<a> program once 
a concern is admitted to the program, 
the concern must certify to SBA that 
it is a small business pursuant to the 
provisions of § 121.4 for the purpose of 
performing each individual contract 
which it is awarded. SBA, in tum • will 
verify such certifications. 

<c> Once admitted to the section sea> 
program, a concern will only be per
mitted to perform S<a> contracts 
which are classified according to the 
standard industrial classification code 
numbers whlch appear in its business 
plan as established pursuant" to 
§ 124.207 of these regulations. A par
ticipating section 8<a> business con
cern is free to pursue any non-section 
B<a> contract regardless of. its Stand
ard Industrial Classification Code 
number which it is capablttand compe
tent to perform. 

§ 124.103 Ownership. 

In order to be eligible to participate 
in the section S<a> proiram, an appli
cant concern must be one which is at 
least 51 percent owned by an 
individual<s> who is a citizen of the 
United States <specifically excluding 
resident alien<s» and who is deter
mined to be socially and economically 
disadvantaged by SBA. 

<a> In the case of an applicant con
cern which is a partnership, 51 percent 
of the partnership interest must be 
owned by· 'an individual<s> determined 
to be socially and economically disad
vantaged. 

<b> In the case of an applicant con
cern . .which is a corporation, 51 percent 
of all Classes of voting stock must be 
owned by an individua}(s) determined 
to be soCially and economically disad
vantaged. 

(C) Pa·rt ownership in an applicant 
concern. . by nondisadvantaged 
individual<s>" is permitted and may be 
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necessary to insure adequate capital 
and management for the concern's de
velopment. However, any property, 
equipment. "supplies, seroces and/or 

·.financial assistance other than person
al services which are sold, rented or 

·donated to the 8Ca> concel'll by such 
nondisadvantaged individual<s> must 
be reported to SBA oil an annual 
basis. Such nondisa_dvantaged 
individuai<s>. their spouses or immedi
ate family members may not: 

< 1 > Be former employers· of the dis
advantaged owner<s> of the applicant 
concern without prior approval of 
SBA: 

<2> Be affiliated with another busi
ness in the same or similar type of 
business as the applicant concern: 

< 3 > Hold ownership interest in any 
other 8< a> concern in an amount 
deemed excessive by SBA; 

<4> Exercise negative control over 
the applicant concern as defined in 13 
CFR 121.3Ca><D <formerly 13 CFR 
121.3-2<a><i>>: or 

<5> Receive compensation for person
al services from the applicant concern 
as directors or employees which is 
deemed to be excessive by SBA 

<d> Non-section S<a> concerns in the 
same or similar line of business are 
prohibited from having an ownership 
interest in an applicant concern which 
is deemed by SBA to cause negative 
control over the applicant concern, as 
defined in 13 CFR 121.3Ca><D <former
ly 13 CFR 121.3-2<a><D>. 

<e> A section 8Ca> business concern 
may continue participation in the pro
gram subsequent to a change in its 
ownership. However, any change of 
ownership of an S<a> business concern 
requires the prior written approval of 
SBA. Continued participation of the 
B<a> concern under new ownership re
quii"e'!s compliance with all individual 
~nd business eligibility requirements 
of these regulatiom by the concern 
and the new owners. Failure of either 
an individual owner or the concern to 
maintain compliance • constitutes a 
ground for program termination. 

< n Applicant concerns owned and 
controlled by an Indian Tribe are eligi
ble for participation in the section S<a> 
program if : the individuals who 
manage and .control the -concern are 
found to be s,ocially and economically . 
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taged by SBA . 
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development plan. Any disadvantaged 
person upon whom section 8<a> eligi
bility is based.· who is engaged -in the 
management ahd daily -businesS' oper
ations of the section 8<a> concern and 
who wishes to· engage in regulat· out-

<g> Applicant concerns owned and 
controlled by a Regional Corporation 
or a Village Corporation as defined in 
43 U.S.C. 1602 <Alaska Native Claims 
Settlement Act, Pub. L. 92-203, De
cember 18. 19'71> are eligible for par
ticipation in the section 8<a> program 
if the individuals who manage and 
control the concern are found to be so
cially and economically disadvantaged 
by SBA. and the Regional or Village 
Corporation is found to be economical
ly disadvantaged by SBA. 

_ side employment must notify SBA of 
the nature and anticipated duration of 
the outside employment prior . ta. en
gaging in such employment. SBA will 
review such notification for . cqmpli
ance with the requirement of day-to
day management and control of the 
8<a> concern. 

§124.104 Control and management. 
Except in the case of applicant con

cerns owned and controlled by an 
Indian tribe or a Regional Corporation 
or Village Corporation <see 
§ 124.103(g)), an_ applicant concern's 
management and daily business oper
ations must be controlled by an 
owner<s> of the applicant concern who 
has been <have been> determined to be 
socially and economically disadvan
taged. and such owner<s> must own a 
greater percentage of the business 
entity than any nondisadvantaged 
owner. or in the case of a corporation. 
more voting stock than any nondisad
vantaged stockholder. 

<a> Individuals who are not socially 
and economically disadvantaged may 
be involved in the management of an 
applicant concern, and may be stock
holders. officers. directors. or employ
ees of such concern. However. such in
dividuals shall not exercise actual con
trol or have the power to control the 
operations of the applicant or section 
B<a> business concern. The existence of 
control or the power . to control .shall 
be determined by the facts of each""' 
case. 
· <b> An applicant concern must be 

managed on a full-time basis by one or 
more persons who have been found by 

· S~A .to be soci'ally_ and economically · 
diSadvantaged. · aqd Sl,lch person<s> 
must possess requisite management ca
pabilities as determined by SBA. This. 
precludes outside· employment or 
other business iJ:lterests by the individ
ual which conflict· with the manage
ment of the firm or prevent it from 
achieving the objectives of its business 

§ 124.105 Social disadvantage. 

<a> GeneraL Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice 
or cultural bias because their identity 
as a member of a group without 
regard to their individual qualities. 
The social disadvantage of individuals 
must stem from circumstances beyond 
their control. 

<b> Members of designated groups. In 
the absence of evidence to the con
trary, the following individuals are 
considered socially disadvantaged: 
Black Americans';· Hispanic Americans: 
Native Americans <American Indians, 
Eskimos. Aleuts. or Native Hawaiians>; 
Asian Pacific-Americans <persons with 
origins from Japan. China, the PhUip
pines. Vietnam, Korea. Samoa. Guam. 
U.S. Trust Territory of the Pacific Is
lands. Northern Mariana Islands, 
Laos, Cambodia. or Taiwan>: Subconti
nent Asian Americans; and members 
of other groups designated from time 
to time by SBA according to proce
dures set forth at § 124.105<d> of this 
part. 

<c> Individuals not members of desig
nated groups. < 1 > Individuals who are 
not members of the above-named 
groups must establish their social dis
advantage on the basis of clear and 
convincing evidence. A clear and con
vincing case of social disadvantage 
must include the following elements: 

<i> The individual's social disadvan
tage must stem from hiS or her colot: 
national origin; gender; physical hand
icap; long-term residence in an envi
toriment isolated from the mainstream 
of _American society; or ·other similar 
cause not common to· small. business 
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persons who are not socially disadvan
taged. 

<iD The individual must demonstrate 
that he or she has personally suffered 
social disadvantage, not merely claim 
membership in a non-designated group 
which could be considered socially dis
advantaged. 

<iii> The individual's social disadvan
tage must be rooted in treatment 
which he or she has experienced in 
American society. not in other coun
tries. 

<tv> The individual's social disadvan
tage must be chronic. longstanding. 
and substantial, not fleeting or insig
nificant. 

<v> The individual's social disadvan
tage must have negatively impacted on 
his or her entry into. and/or advance
ment in, the business world. SBA will 
entertain arly relevant evidence in as
sessing this element of an applicant's 
case. SBA wfll particularly consider 
and place emphasis on the following 
experiences of the individual, where 
relevant: education. employment. and 
business history. 

<A> Education. SBA shall consider. 
as evidence of an individual's social 
disadvantage, denial of equal access to 
business or professional schools; denial 
of equal access to currjcula; exclusion 
from social and professional associa
tion with students and teachers: denial 
of educational honors: social patterns 
or pressures which have discouraged 
the individual from pursuing a profes
sional or business education; and other 
similar factors. 

<B> Employment. SBA shall consid
er, as evidence of an individual's social 
disadvantage, discrimination in hiring; 
discrimination in promotions and 
other aspects of professional advance
ment: discrimination m pay and fringe 
benefits: discrimination in other terms 

· and conditions of employment: retalia
tory behavior by a. employer: social 
patterns or pressures which· have 
channelled the· individual into non
professionai · or ·non-business. fields: 
and other similar factors. · 

<C> Business history. SBA shall con
sider, as evidence of an individual's 
social disadvantage, unequal. access to 
c~edit or capital: acquisition. of credit 
or capital under unfavorable circum
stances; discrimination in receipt 
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<award and/or bid> of government.con. 
tracts: discrimination· by J)otential cli
ents: exclusion from: business or .pro
fessional organizations: and other 
similar factors which have retarded 
the individual's business development. 

<d> Minority . group inclusion-< 1 > 
GeneraL Upon an adequate showing to 
SBA by representatives of a minority 
group that the group has suffered 
chronic racial or ethnic prejudice or 
cultural bias, and upon the request of 
the representatives of the group that 
SBA do so. SBA shall publish in the 
FEDERAL REGISTER a notice of its re
ceipt of a request that it consider a mi
nority group not specifically named in 
section 201 of Pub. L. 95-507 to have 
members which are socially disadvan
taged because of their identification as 
members of the group for the purpose 
of eligibility for the section B<a> pro
gram. The notice shall adequately 
identify the minority group making 
the request, and if a hearing is re
quested on the matter. the time. date 
and location at which such hearing is 
to be held. All information submitted 
to support a request should be ad
dressed to the AAMSB-COD. 

<2> Standards to be applied. In deter
mining whether a minority group has 
made an adequate showing that it has 
suffered chronic racial or ethnic preju
dice or cultural bias for the purposes 
of this regulation, SBA shall deter
mine: 

<D If the group has suffered the ef
fects of discriminatory practices or 
similar invidious circumstances over 
which its members have no control. 

< ii > If the group has generally suf
fered from prejudice or bias, 

<iii) If such conditions have resulted 
in economic deprivation for the group 
of the type which Congress has found 
exiSts for the groups named in Pub. L. 
95-507, and 

<iv> If such conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control which are not 
common to all small business people. 
If it is demonstrated to SBA by a par
ticular group that it satisfies the 
above criteria. · SBA .will . publish a 
notice under this regulation. 

<3> Procedure.; Once a notice is pub
lished under thiS regulatipn, SBA shall 
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adduce further information on the 
record of the proceeding which tends 
to support or refute the group's re
quest. Such information may be sub
mitted by any member of the public, 
including Government representatives 
and any member of the private sector. 
Information may be submitted in writ
ten form. or orally at such hearings as 
SBA may hold on the matter. 

<4> ·Decision. Once SBA has pub
lished a notice under this regulation, 
tt shall afford a reasonable comment 
period of not more than thirty < 30 > 
days for public comment upon a re
quest. It shall complete the reception 
of comments. including the holding of 
ttearings within such comment period. 
Thereafter, SBA shall consider the 
comments received as expeditiously as 
possible, and shall render its final de
cision within "30 days of the close of re
ceipt of information on the matter. 
Such decision shall take the form of a 
notice in the FEDERAL REGISTER, and 
SBA shall also inform the subject 
group representatives who have ap
peared in the proceeding of such deci
sion in writing at the time it is made. 

§ 124.106 Economic disadvantage. 
<a> GeneraL For purposes of the sec

tion 8<a> program, economically disad
vantaged individuals art! socially disad
vantaged individuals whose ability to 
compete in the free enterprise system 
has been impaired due to diminished 
capital and credit opportunities, as 
compared to others in the same or 
similar line of business and competi
tive market area who are not socially 
disadvantaged. 

<b> Factors to be considered. In de
termining the degree of dimmished 
credit and capital opportunities of a 
socially disadvantaged individual, con· 
sideration will be given to both the dis
advantaged individual and the appli
cant concern· with which he or she is 
affiliated. Factors to be analyzed 
depend upon .the particular industry 
in which the applicant concern is in
volved .. Such factors may include, but 
are not limited to, the following: 

< 1 > ·Personal financial condition o/ 
the: disadvantaged individual. This 
criterion i~ designed to assess the rela· 
tive degree of economic disadvantage 
of the individual in comparison· to 
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other individuals, as w.ell as the. poten
tial to capitalize or otherwise provide 
financial support to the business. The 
specific factors considered are: person
al income for at least the past· two 
years; total fair market valUe of all 
assets <except .that the equity value of 
the individual's primary residence w.ill 
be considered>; and the net..' worth of 
all holdings of the individual. 

<2> Bu.siness financial condition. 
This criterion is designed· to· evaluate 
liquidity. leverage,· operating efficien
cy and profitability of the applicant 
concern using commonly accepted fi. 
nancial ratios and percentages. This 
evaluation will be used to provide a fl .. 
nancial picture of a firm at a specific 
point in time in comparision to other 
concerns in the same business area 
who are not socially disadvantaged. 
These factors are considered as indica
tors of a firm's economic disadvantage 
relative to businesses owned by non-so
cially disadvantaged individuals. Fac
tors to be considered are business 
assets, net worth, income and profit. 
Also, factors to be compared include. 
but are not limited to: Current ratios, 
quick ratios. inventory turnover; ac
counts receivable turnover; sales to 
working capital; returns on assets; 
debt to net worth ratio: percentage 
return on investment; percentage 
gross profit margin; and percentage 
return on sales. 

<3> Access to credit and capitaL This 
criterion will be used to evaluate the 
ability of the applicant concern to 
obtain the external support necessary 
to operate a competitive business en· 
terprise. The factors to be considered 
are: Access to long-term financing; 
access to working capital financing; 
equipment trade credit; access to raw 
materials and/or supplier trade credit; 
bonding capability. 

< 4 > Additional considerations. A 
comparison will be made of the appli
cant concern's business and financial 

. profile with profiles of businesses in 
the same or similar line of business 

· and :competitive market area. It 1s not 
the intent of the section S<a> program 
to allow program .Participation to con
·cerns owned and controlled by socially 
.disadvantaged individuals who· .have 
accumulated substantial wealth. have 
unlimited growth potential and have 
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not experienced or have overcome im
pediments to obtaining access to fi~ 
nancing, markets and resources. 

§ 124.107 Potential Cor success. 

·To be eligible to participate in the 
section 8Ca> program, an otherwise eli
gible applicant concern must be deter
mined to be one that with contract, fi
nancial, technical and management 
support will be able to successfully 
perform subcontracts awarded under 
the section sea> program. and further, 
with such support, will have a reasona
ble prospect for success in competition 
in the private sector within the maxi~· 
mum amount of time that a concern 
may be in the section S<a> program <up 
to seven years>. In addition, the AA/ 
MSB-COD must make a determina
tion that the procurement, financial, 
technical and management support 
necessary to enable the applicant con
cern to successfully complete the sec
tion 8<a> program is available from 
SBA or other identified and accepta
ble sources before the applicant con
cern may be admitted to the section 
S<a> program. 

§ 124.108 Additional eligibility require
ments. 

<a> Individual character review. If, 
during the processing of an applica
tion, adverse information is obtained 
from the section 8<a> program applica
tion or a credible source regarding 
criminal conduct by an individual ap
plicant. no further action will be taken 
on the application until the adverse 
information has been forwarded 
throug}.l appropriate channels to the 
SBA;s Inspector General for evalua
tion and that evaluation has been 
completed. The Inspector General will 
advise the AA/MSB-COD of his or her 
findings and the AAiMSB-COO will 
consider those ffndings as part of the 
process of evaluation· of a particular 
application. · · 

<b> Standard of· conduct.. The SBA 
Standards of Conducf regulations, 13 
CFR 105, et seq:, apply to eligibility 
questions involving SBA employees 
and their relatives. 

<cl Individual eligibility limitations. 
An individual's or business concern's 
eligibility may be used only once in 
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qualifying for section S<a> progra.tn 
participation. ~-

< 1 > The .. AA/MSB-COD may rein
state a former section 8Ca> program 
participant if: _ · 

Ci> The section S<a> concern has to
tally ceased its business operations: 
and · 

<il> The section S<a> concern volun
tarily withdrew from the section 8<a> 
program due to-

< A> The health of a disadva.ntaged 
owner: 

<B> Acts of God which destroyed or 
severely disrupted the operation of 
such concern: or 

<C> Such other circumstances 
beyond the control of the section S<a> 
concern which inequitably interrupted 
the continued participation of the con
cern in the section S<a> program. 

<2> Where a section S<a> concern is 
reinstated pursuant to paragraph 
<c>Cl> of this section, it will continue in 
the section 8<a> program for that 
amount of time which- remained in its 
Fixed Program Participation Term at 
the time it withdrew from the pro
gram. A new Fixed Program Participa
tion Term shall not be established for 
such concern. 

<d> Manufacturers and regular deal
ers. Each applicant concern which in
tends to manufacture or furnish mate
rials, supplies, articles and equipment 
in the performance of section S<a> sub
contracts must be determined to be a 
manufacturer or regular dealer as de
fined in the Walsh-Healey Public Con
tracts Act Regulations found at 48 
CFR Subpart 22.6. · 

§ 124.109 Ineligible businesses. 

: <a> Brokers and Packagers. Brokers 
and packagers are ineligible to partici
pate in· the section S<a> program. 
These types of businesses do not satis
fy the definition of a manufacturer or 
regular dealer, as stated in § 124.100·of 
this part. 

<b> Debarred or Suspended Person or 
Concern. Individuals or concerns· who 
are debarred, su'spended, or are found 
to be an ineligible bidder by any con
tracting· agency of the Federal Gov
ernment pursuant to 48 CFR Chapter 
I. Subpart 9.4 ·are ineligible for admis
sion into the section 8<a> program 
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during the period of debarrment, sus
pension. or status as an ineligible 
bidder. Prior to approval of any appli· 
cant concern, the applicant concern 
will certi{y that the applicant concern 
and the disadvantaged individual<s> 
upon whom eligibility is based is not 
at that time debarred, suspended or 
otherwise an ineligible bidder. 

§ 124.110 Fixed program participation 
term. 

<a> Every section 8<a> program par
ticipant is subject to a Fixed Program 
Participation Term. A Fixed Program 
Participation Term and any extension 
thereof establishes the ultimate time 
P.eriod during which a concern may 
remain in the section 8<a> program 
and the conditions of participation, re
gardless of whether competitiveness is 
reached by the concern. 

<b> The Fixed Program Participation 
Term must be negotiated between 
SBA and each· small concern which 
has applied for participation in the 
program and must 1Je established by 
mutual agreement prior to the con
cern's admission to the progra~. 

<c> The provisions of the Fixed Pro
gram Participation Term, including 
the time limitation thereof, will be set 
forth in the SBA approved business 
plan of the section 8<a> concern which 
must be established prior to the appli
cant concern's admission. to the pro
gram. 

<d> For concerns applying for entry 
into the program, the Fixed Program 
Participation Term will begin on the 
date of award of the concern's first 
section 8<a> subcontract. 

<e> The maximum Fixed Program 
Participation Term for :my concern is 
five years. 

<f> Not less than one year prior to 
the expiration of the Fixed Program 
Participation Term, a concern may re~ 
quest SBA to review and extend its 
Fixed Program Participation Term for 
a period not to exceed the difference .
between the· Fixed Program Participa- · 
tion Term established in the business 
plan and the maximum Fixed ·Pro-: 
gram Participation Term of five years, · 
plus two years~ For business concerns .. 
which have a Fixed Program Partici· . 
pating Term of one year, a reque~t for : 
extension shall be deemed to be timely · 
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if postmarked no later than 10 days 
subsequent to the receipt by the con
cern of notification of award of the 
concern's first section B<a> ~-subcon
tract. There may be no further exten-
sions. ~-

<g> The criteria which SBA will use 
in negotiating ·a. Fixed Program Par· 
ticipation Term or in considering a re
quest for an extension thereof are as 
follows: 

< 1 > The factors referenced in 
§ 124.106 of these regulations for de
termining economic disadvantage. 

<2><1> The number and dollar 
amount, and the progressively decreas
ing importance, of section 8<a> con
tract support that it is anticipated will 
be necessary to achieve competitive
ness. In order to maximize limited pro
gram resources, SBA will emphasize 
business plans anticipating lesser 
amounts of section 8<a> contract sup
port to reach competitiveness. 

<U> In considering whether to grant 
an extension of a Fixed Program Par
ticipation Term, the section B<a> con
tract support previously received by 
the concern will be a factor. An SBA 
determination that such previous con
tract support has failed to appreciably 
contribute toward a timely achieve
ment of competitiveness will be a sig
nificant factor in consideration of the 
request for extension. 

<3><l> The number and ·dollar 
amount and the progressively increas
ing importance of contract support, 
other than section 8<a> contract sup
port, that it is anticipated will be nec
essary to achieve competitiveness. 
SBA will emphasize business plans 
having greater reliance on this non
section 8<a> contract support to reach 
competitiveness. 

<ii> In considering a Fixed Program 
Participation Term extension request. 
the non-section B<a> contract support 
prevlously received by the firm will be 
a factor. An SBA determination that 
the concern has failed to progressively 
increase . the importance of such non
section 8<a> contract supp~)rt during 
its previous participation in the pro
gram will be a significant factor in 
SBA's consideration of the request for 
extension. 

<4><i> The length of time ·that it is 
anticipated will be necessary to 



. . ·. :. .. 

~: 

>• 

. ,: : ........ · ..... ·.·.. . . ~ . 
au 1 .. x stw:• t"'?V ?t · ·· · · . ... . · ... ~., .. -. ·... . .. . ~ .. . ... ... . . . ~ . ~' 

§ 124.110 

achieve competitiveness. In order to 
maximize limited program resources, 
SBA will emphasize program partici
pation for those concerns· closer to 
achieving competitiveness. 

<11> In considering requests for Fixed 
Program Participation Term exten
sions, the length of time during which 
the concern has previously participat
ed in the program will be a factor. 

<S><D The degree to which it is an
ticipated that Advance Payments and 
Business Development Expense will be 
necessary to enable a concern to suc
cessfully complete section 8<a> con
tracts and the extent to which reliance 
upon such proceeds will progressively 
decrease in importance. In order to 
maximiae limited SBA resources and 
to increase exposure to regular com
petitive procedures, SBA will empha
size maximum use of conventional gov
ernmental and private resources in 
performing such contracts. 

<H> In considering requests for a 
Fixed Program Participation Term ex
tension, the previous Advance Pay
ments and Business Development Ex
pense already received by the concern 
will be a factor. An SBA determination 
that such Advance Payments and 
Business Development Expense sup
port has failed to progressively de
crease in importance during the con
cern's previous participation in the 
program will be a factor toward limit· 
ing or denying extension of the Fixed 
Program Participation Term and the 
conditions thereof. 

<6><1> The rate at which it is antici
pated that a concern will decrease·· its 
reliance upon all forms of program 
support, especially section 8< a> · con
tracts support, in reaching . competi
tiveness at the end of the Fixed Pro-
gram Participation Tenn. · ' 

<ii> In considering Fixed ·Program 
· Participation Term extenSions, · a 
factor will be the previous rate. at 
which the concern has decreased its 
reliance upon program support and 
correspondingly increased its reliance 
upon conventional governmental and 
private contract business. An SBA 'de~ 
termination that the concern has 
failed to appreciably improve its rate 
of business reliance in this manner 
will be a factor toward limiting or de
nying the Fixed Program Participa-

\ ..... ~ ... -.. 
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tion Term extension 8.nd the cond.i 
tions tnereof. · 

<h> No section 8<a> contracts may b4 
awarded to any section 8Ca> concen 
unless it has received and 1s operatinf 
under an SBA approved Fixed Pro 
gram Participation Term. 

<i> Nothing in this section shall ~ 
construed to limit SBA from initiatini 
termination, completion or suspensior 
actions, pursuant to · §§ 124.112 
124.UO<k>. or 124.113, respectively 
during any Fixed Program Participa. 
tion Term granted hereunder. 

<j> Upon the conclusion of its Fixee 
Program Participation Term, includ· 
ing any extension thereof, a concern 
will cease to be a program participant. 
This cessation of program participa. 
tion will occur without the necessity 
of any additional action by SBA. It 
will not give rise to any rights, claims 
or prerogatives on behalf of the con
cern. Cessation of program participa- . 
tion at the-conclusion of the Fixed 
Program Participation Term is not 
subject to the requirements of section 
8<a><9> of the Small Business Act < 15 
U.S.C. 637Ca)(9)), or any of SBA's im
plementing rules and regulations. 

<k> Program completion. Cl> When a 
section 8<a> business concern has sub
stantially achieved the goals and ob
jectives set forth in its business plan 
prior to the expiration of its Fixed 
Program Participation Term. and has 
demonstrated the ability to compete 
in the marketplace without assistance 
under the section 8<a> program, its 
participation within the program shall 
be detennined by SBA to ·be complet
ed. 
. < 2> In detennining whether a con
cern has substantially achieved the 
goals and objectives of its business 
plan and has attained the ability to 
compete ii1 the marketplace without 
section 8<a> program assistance, the 
fallowing factors, among others, sh&ll 
. be considered by SBA. 

< D Positive overall financial trends. 
including but not limited· to: 

<A> Profitability; 
<B> Sales, in~luding improved ratio 

of non-section 8<a> sales; 
<C> Net worth, financial ratios, wort· 

ing capital, capitalization, access to 
credit and capital; 

<D> Ability to obtain bonding; 
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<E> A positive comparison of the sec
tton 8<a> business concern's business 
and financial profile with· profiles of 
non-section 8<a> businesses in the 
same area or similar business category; 
and · 
· <F> Good management capacity and 
capability. 

<3> Upon determination by SBA that 
a section 8<a> business concern's par
ticipation in the section 8<a> program 
has been completed pursuant to para
graph < k >< 1 > of this section, SBA shall 
so advise the firm and shall issue it an 
·order to show cause why its participa
tion in the section 8<a> program 
should not be deemed to be completed. 
The section 8< a> business concern shall 
be afforded an opportunity for a hear
ing on the record in accordance with 
chapter 5 of Title 5 of the United 
States Code, at which hearing it may 
contest such determination. Such a 
hearing will be held pursuant to the 
procedures of SBA's Office of Hear
ings and Appeals set forth at Part 134 
of these regulations. 

<4> Subsequent to the completion of 
such hearing, based upon the record 
established therein, and after consid
eration of the initial decision of the 
Administrative Law Judge who has 
conducted the hearing, the AA/MSB
COD shall render a final decision re
garding the completion of the section 
8<a> business concern's participation in 
the program. Prior to a final decision. 
the subject section 8<a> business con
cern may have full rights of participa
tion in the section 8<a> program. 

I 124.111 Mechanics for extension of a 
fixed program participation term. 

As stated in § 124.110<f>. a section 
8<a> concern's Fixed Program Partici
pation Term <FPPT> may be extended 
only once, ·and only if the application 
·for such an extension is.made not less 
than one year prior to the expiration 
of. the firm's original Fixed Program 
Participation Tenn. 

<a> The request. The section 8<a> con
·cern must make a request for exten
sion in writing by certified mail. 
return receipt requested. or ·by regis
tered . mail. to the SBA field office 
servicing its account, not less than one 
year prior to the expiration of the 

§ 124.112 

FPPT. specifically requesttzig an ex~ 
tension of its FPPT. 

<b> SBA response. Upon receipt of a 
timely request. the appropriate SBA 
field office will forward to the section 
8<a> concern all fonns needed to proc
ess the request. All required· forms 
must be . completed and returned to 
SBA within 45 ·days of receipt along 
with a persuasive narrative rationale 
to establish the basis for justifying the 
requested extension. 

<c> Narrative rationale. The narra
tive rationale submitted by the seetion · 
8<a> concern must detail the following: 

<1> The firm's progress since admis
sion into the 8<a> program: 

<2> Areas where the firm has failed 
to make progress anticipated when the 
original FPPT was set: 

<3> Reasons for lack of progress; 
<4> Benefits to be derived from an 

extension. other than increase ln con
tract support; 

<5> Any extenuating circumstances 
unique to the firm which cause an ex
tension to be necessary and appropri
ate: 

<6> Any other facts which the finn 
believes support its request. 

<d> Non waiver of time limit3. Nei
ther the requirement of § 124.110Cf> to 
make a request for an extension of a 
concern's FPPT not less than one year 
prior to the expiration of a concern's 
original FPPT, nor the requirement of 
§ 124.1ll<b> to return all forms and 
documentation completed along with 
the supporting narrative within 45 
days may be waived. Failure to meet 
either time limit will result ln denial 
of an· extension of an FPPT. 

<e> Approval authority. Uriless other
wise delegated by the Administrator. 
the AA;Mss~coo has final authority 
to approve the concern's request for 
an extension, and may in his discre
tion approve an extension less than 
that requested, set te·rms and condi
tions for any extension granted. ·or. 
<leny any extension. The concern will 

. be· advised in· writing of the Agency's 
' final d·ecision. 

§ 124.112 Program termination. 

. <a> Participation of a section 8<a>. 
business concern in the section 8<a> 
program may be terminated by SBA · 
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prior to the expiration of the con
cern's fixed program participation 
term or extension thereof. if any, for 
good cause. The term good cause as 
used in the regulation means conduct 
violative of applicable State and Fed
eral law or regulations or the pursuit 
of business practices detrimental to 
business development of an 8<a> con~ 
cern. Examples of good cause include, 
but are ·not limited to, the following: 

< 1 > Failure to continue to meet any 
one of the standards of program eligi
bility set forth in these regulations. 

<2> Failure by the concern to main
tain status as a small business under 
the Small Business Act, as amended, 
and the regulations promulgated 
.thereunder for each of the Standard 
Industrial Code designations con
tained in the participating concern's 
business plan.~ 

<3> Failure by the concern for any 
reason, including the death of an indi
vidual upon \l)hom eligibility was 
based, to maintain ownership and con
trol by the persons<s> who has <have> 
been determined to be socially and 
economically disadvantaged pursuant 
to these regulations. 

<4> Failure by the concern to obtain 
written approval from SBA prior to 
any changes in ownership and man
agement control. 

<5> Failure by the concern to disclose 
to SBA the extent to which nondisad
vantaged persons or firms ·participate 
in the management of the section 8<a> 
business concern. 

<6> Failure by the concern to provide 
SBA with required quarterly or annual 
financial statements within ninety 
days of the close of the reporting 
period, or required audited financial 
statements within 180 days of the 
close of the reporting period. Failure 
to provide SBA with requested tax re
turns, reports, or other available data 
within 30 days of the date of request. 

<7> Fanure by the concern to submit 
an updated business plan within 30 
days of re.ceipt of request, without an 
extension of time which has been ap
proved by SBA. 

<8> Failure by the concern to provide 
documents or otherwise respond to re
quests for, information relating to the 
·section 8<a> program from SBA or 
other authorized government officials. 

13 Cf,~ Ch. I ( 1-1-87· Edition) 

<9> Cessation of business operations 
by the concern. 

< 10> Failure by the concern to 
achieve the goals cited in its original 
or modified business plan as a result of 
repeated refusals to accept or utilize 
SBA assistance. -

< 11 > Failure by the concern · to 
pursue competitive and · commercial 
business in accordance with the busi
ness plan, or failure to make reasona
ble efforts to achieve competitive 
status. 

<12> Inadequate performance of 
awarded section 8<a> procurement 
subscontracts by the concern. 

<13> Failure by the concern to pay or 
repay significant financial obligations 
owed to the Federal Government. 

<14> Failure by the concern to obtain 
and keep current any and all required 
permits, licenses, and charters. 

<15> Diversion of funds from the sec
tion 8<a> business concern to any other 
individual. subsidiary, firm. or enter
prise which is detrimental to the 
achievement of the section 8<a> busi
ness concern's business plan. 

06> Unauthorized use of business 
development expense funds and/or ad
vance payment funds. Violation of an 
advance payment or business develop
ment expense agreement. 

<17> Failure by the concern to obtain 
prior SBA approval of any manage
ment agreement or joint venture 
agreement relative to the performance 
of a section 8<a> subcontract. Violation 
of any requirements of a management 
or joint venture agreement approved 
by SBA by either the section 8<a) con
cern or one of the joint venturers. 

<18> Failure by the concern to obtain 
approval from SBA before subc()n-

. tr..a.cting under a section 8<a> subcon
tract;. or failure by the concern to 
abide· by any conditions imposed by 
SBA upon such approval. 

09> Violation by the concern of a 
section 8<a> subcontract provision 
which propibits:. contingent fees and 
gratuities; or failure to disc!ose to SBA 
fees paid or to ·be paid, or costs in
curred or committed to third parties. 
directly or indirectly, ~·the process of 
obtaining: section· 8<a> contracts or sub
contracts. 

<20> Knowing submission of false in
form.ation to SBA on behalf of a sec~ 
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uon 8<a> business concern by its prin
cipals. officers, or agents, or by its em
ployees, where the principal<s> of the 
section 8< a> concern knows or should 
have ~own such submission to be 
false. · 

<21> Debarment or suspension of the 
concern by the Com~troller General, 
the Secretary of Labor, Director of the 
Office of Federal Contract Compli
ance. or any contracting agency pursu
ant to FAR subpart 9.4, 48 CFR Ch. 1. 

<22> Conviction of a section 8<a> 
business concern or a principal of a 
section 8<a> business concern for any 
of the following: 

<i> Commission of a criminal offense 
as an incident to obtaining or attempt
ing to obtain a public or private con
tract. or subcontract"thereunder, or in 
the performance of such contract or 
subcontract: 

<ii> Violation of the 0rganized Crime 
Control Act of 1970; 

<iii> Embezzlement, theft, forgery, 
bribery, falsification or destruction of 
records, receiving stolen property, or 
any other offense indicating a lack of 
business integrity or business honesty 
which seriously and directly affects 
the question of present responsibility 
as a government contractor: 

<iv> Violation of any Federal Anti
trust Statute: or 

<v> Commission of any felon}' not 
specifically listed above by the con
cern or any of its principals. 

<23> Willful failure on behalf of a 
section 8<a> business concern to 
comply with applicable labor stand
ards obligations. 

<24> Violation of any terms and con
ditions of the 8<a> program Participa
tion Agreement. 

<25> Violation by a section 8<a> busi
ness concern, or any of its principals, 
of any of SBA's si~ificant rules and 
regulations. 

<b> Upon determination by the SBA 
· that a section 8<a> business concern's 
participation in the ·section 8<a> pro
gram s)lould be' terminated for good 
cause, the. section 8<a> business con
cern shall be afforded an opportunity 
for a hearing on the:record ln accord
ance with chapter 5 of Title 5 of the 
United· States Code, at which hearing 
it may contest such : determination. 
Such a hearing will be held pursuant 
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to the procedures established for 
SBA's Office of Hearings and Appelfls 
set forth at Part 134 of this title. 

<c> Subsequent to the completion o~. 
such hearing, upon t!te record esta~
lished therein, and after consideration 
of the initial decision of the Adminis
trative Law Judge who has conducted
the hearing, pursuant to §§ 134.32 and 
134.34 of these regulations, the AA/. 
MSB-COD shall render a final deci
sion regarding the termination, for 
good cause, of the 8<a> business con
cern's participation in the program. 

<d> After the effective date of a pro
gram termination as provided for 
herein, a section 8<a> business concern 
is no longer eligible to receive any sec
tion 8<a> program assistance. Such 
concern is obligated to complete previ
ously awarded section 8<a> subcon
tracts. 

§ 124.113 Suspension of program assist
ance. 

<a> Only upon the issuance of an 
order to show cause why a section 8<a> 
business concern should not be termi
nated from the program, the Adminis
trator of SBA or the AA/MSB-COD 
may suspend contract support and 
other forms of 8<a> program assistance 
to that concern for a period of time 
not to exceed the time necessary to re
solve the issue of the concern's termi
nation from the program under the 
procedures set forth in Part 134 of 
these regulations. The institution of 
such a suspension will not occur in 
conjunction with each proposed termi
nation, but will only occur when the 
SBA Administrator or AA/MSB-COD 
determines that the Gov~rnirfent's in
terests are jeopardized by continuing 
to make assistance available to a sec
tion 8(a) business concern and immedi
ate action to protect those interests is 
necessary. . 

<b> Immediately upon SBA's deter~ 
mination to suspend a section 8<a> con
cern. SBA will furnish that concern 
with a notice of the s1,1pension by cer
tified mail, return receipt . requested, 
to the last known ad<lress c)f the con
cern. If no receipt is returned within 
ten calendar days from the ·mailing of 
the notice, notice will. be presumed to 
have occurred as of 'that time. The 
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notice of'-suspension will provide the 
following infonnation: 

. <1> The reason for the suspension 
which will be the grounds upon which 
the order to show cause has been 
issued; 

<2> That the suspension will contin
ue pending the completion of further 
investigation or the termination pro
ceeding or some other specified period 
of time; 
. <3> That awards of section 8<a> sub
contracts, including those which have 
been "self-marketed" by an 8<a> con
cern, will not be made during the 
pendency of the suspension unless it ts 
determined by the head of the rele
vant procuring: agency or his or her 
authorized representative to be in the 
best interest of the Government to do 
so, and the SBA Administrator or the 
AA/MSB-COD adopts that determina
tion; 

<4> That the concern is obligated to 
complete. previously awarded section 
8(a) subcontracts: 

<5> That the suspension is effective 
nationally throughout the SBA; 

<6> That a request for a hearing on 
the suspension will be considered by 
the Administrative Law Judge hearing 
the termination proceeding and grant
ed or denied as a matter of his or her 
discretion. It is contemplated that in 
most cases a hearing on the issue of 
the suspension will be afforded if the 
participant requests one. However, no 
such hearing may be granted if the 
suspension is based upon advice from 
either the Department of Justice or 
the Department of Labor that such a 
hearing would prejudice substantial 
interests of the Government. A hear
ing on the suspension will commence 
as soon as possible following the deci
sion of the AdminiStrative Law Judge 
to grant a request; but in no case more 
. than 20 calendar days. after the Ad
ministrative Law Judge's ruling if the 
request is granted. At the close of such 
suspension hearing, the Administra
tive Law Judge will make ·a recom
mended decision on the matter to the 
AA/MSB-COD who will then issue a 
-final decision upholding or lifting· the 
suspension. · 

<c> Any suspension which occurs in 
accord with these regulations will con
tinue in effect until such time as the 

· 13 CFR Ch. I (1-1-87:-.Edltlon) 

SBA lifts it or·the section 8<a> business 
concern's participation in the program 
is fully terminated. If all program as
sistance to a section 8<a> business con
cern has been suspended und~r these 
regulations, and that concern's Partici
pation in the program is not terminat
ed, an amount of time equal to the du
ration of the suspension will be added 
to the concern's fixed program parttci-

. patton te~!-

§ 124.201 Processing applications. 

It is SBA's policy that an individual 
or busiriess has the right to apply for 
section 8<a> assistance, whether or not 
there is an appearance of eligibility. 

§ 124.202 Place of filing. 

An application for admission is to be 
filed, and approved cases are to be 
serviced in the SBA field office serving 
the territory in which the principal 
place of business of the applicant con
cern is located. Principal place of bust
ness means the location at which the 
business records of the applicant con
cern are maintained. 

. § 124.203 Applicant representatives. 

An applicant concern may employ at 
its option outside representatives in 
connection with an application for sec
tion 8<a> program participation. If the 
applicant chooses to employ outside 
representation such as an attorney, ac
countant. or others, the requirements 
of 13" CFR 103 dealing with the ap
pearance and compensation of persons 
appearing before SBA are applicable 
to the conduct of the representative~ 

§ 124.204 Requirement support deterri1ina
.tion. 

SBA shall first make a detertniria
tion. that there is a reasonable likeli
hood of section 8<a> requirements 
available to support the applicant con
cern. If the necessary requirement 
support is not available, the applicant 
concern shall be informed in writing 
that no further action can be taken ,on 
its application for participation in; the 
section 8<a> program. If the necessary 
requirements support is determined to 
be available, the applicant concern 
may continue to submit the required 
application forms. 
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§ 124.205 Forms and documents required. 
Each sea) applicant concern must 

submit the forms and ·attachments. 
thereto required by SBA when making 
application for admission to the sec- · 
tton sea> program including but not 
limited to financial . statements · and 
Federal personal and business tax re
turns. 
§ 124.206 Approval and declination of ap

plications for eligibility. 
The AA/MSB-COD has final au

thority over approval or decllnation of 
applications for admission to the sec
tion S< a> program. If the AA/MSB
COD declines an application, he or she 
will notify the applicant in Writing 
giving detailed reasons for the decline 
and informing the applicant ... .of the 
right to request a reconsideration 
within 30 days of receipt of the decline 
letter. The AA/MSB-COD will also 
inform the applicant to submit in writ
ing to the field office any subsequent 
information and documentation perti
nent to rebutting the reasoncsrfor· de
cline. If the application is declined by 
the AA/MSB-COD on reconsideration, 
no new application will b~ accepted 
within one year of the reconsideration 
decision. 

§ 124.207 Business activity. 
<a> Eligible concerns wUl be ap

proved for section S<a> program par
ticipation according to their primary 
industry classification, as defined in 
§ 124.100 of this part. The primary in· 
dustry classification relevant to a 
given concern and reiated Standard 
Industrial Classification Code designa-

.. tions will be stated in a participating 
concern's business plan upon the con
cern's entry into the section S<a> pro
gram and will be subject to change 
thereafter only if a condition of sub
section <b> is met. A participating sec
tion sea·> business concern will be eligi
ble to receive only Government con
tracts pursuant to the section S<a> pro-· 
gram which are classified under the 
Standard Industrial- Classification 
Codes stated in its business plan. <See · 
definition of "btisiness plan," · 
§ 124.100<a>.> A participating section' 
S<a> business concern may, however, 
receive Government contracts classi- . 
fied in other Standard Industrial Clas-

§ 124.301 

sification Codes through other Gov
ernment procurement procedures; As 
sea> concerns develop, it 1s essential 
that they pursue commercial and com-. 
petitive Government contracts to s.up
plement section S<a> sales and to 
achieve logical business progressio.n or 
diversification. 

<b> Requests for changes in Stand
ard Industrial Classification Code des
ignations stated in a business plan will 
be considered by the relevant SBA Re-· 
gional Administrator only under the 
circumstances indicated below. 

c 1 > Such Regional Administrator 
may approve an amendment to the 
Standard Industrial Classification 
Code designations in a section S<a> 
concern's business plan if: 

< n The new Standard Industrial 
Classification Code designation relates 
to a unique procedure or product that 
the section S<a> concern has devel
oped; or 

<11> SBA determines that an addi
tional Standard Industrial Classifica
tion Code designation is needed to cor
rect significant limitations in section 
S<a> contract support which result 
from administrative or regulatory ac
tions by a contracting agency, which 
are beyond the control of the section 
S<a> concern, and which were not con
templated by the original business 
plan. 

<2> The Administrator or his desig
nee may approve an amendment to 
the Standard Industrial Classification 
Code designations in a section sea> 
concern's business plan if the Adminis
trator or his designee determines that 
absent a Standard Industrial Classifi
cation Code designation change, the 
section S<a> concern would be unable 
to achieve reasonable section sea> de
velopment. 

§ 124.301 · The provision of requirements 
:support for 8(a) firms. 

<a> These regulations govern the me
chanics , of the provision of require-

. meilts <contract> support to section 
S<a> business concerns. They are to be 
read in conjunction with § 124.302 
below. 

<b> Basic Principles of Requirements 
Support. 
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· <1> An 8<a> subcontract will be pro
vided to a section 8< a> concern only 
when consistent with that concern's 
business development needs. 

<2> An 8<a> concern will be provided 
a section 8Ca> contract only when the 
procurement is consistent with the 
concern's capabilities as identified in 
its business plan by means of Standard 
Industrial Classification <SIC> codes. 

< 3 > The aggregate dollar amount of 
8<a> contracts to an 8Ca> concern for 
any Federal fiscal year may not 
exceed by more than 25 percent the 
applicable annual 8<a> contract sup
port level approved by SBA as reflect
ed in the concern's business plan. This 
shall not preclude an S<a> concern 
from requesting an increase in its ap
proved 8Ca> contract support level on 
other than an annual basis. Such re
quest must be supported by a revised 
business plan and evidence that the 
firm has the capability to perform at 
the increased level. 

< 4 > SBA does not guarantee any par
ticular level of contract support to a 
section 8<a> business concern by the 
approval of its business plan. 

< 5 > SBA is not required to make an 
award of any particular contract, and 
should it make a.rr award, SBA is not 
required to award a contract to a par
ticular 8< a> concern. Nonetheless, SBA 
will usually reserve a procurement for 
possible 8Ca> award in favor of an 8<a> 
concern which initially self-marketed 
the procurement, provided the firm 

·needs the requirement to satisfy its 
business plan projections without ex-
ceeding them. · · 

'<6> In eases in which SBA must 
select an · 8<a> concern for 'possible 
award from among more than one con
cern which appear to be qualified to 
perform· the contract, the selection 
will be based upon consideration of 
relevant factors, including the follow
ing: 

<i> Technical capability, including 
the ability to perform the contract, 
the concern's organizational structure, 
the experience and technical knowl
edge of its key employees. and techni
cal equipment and facilities. 

on Financial capacity, including the 
availability of adequate financial re
sources or the ability to obtain such 
l"P~niH",.PC: ~<: ,.,..,..,;.,nM 
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<iii> Ability to comply with the re
Quired delivery or performance sched-
ules. · · 

<lv> Ability to obtain any necessary 
bonding. 

<v> Any applicable geographic limita· 
tions. 

<vi> The concern's need for the spe
cific contract to further the develop
ment objectives of the concern's busi· 
ness plan, in light of any other poten· 
tial contracts under consideration. 

Cvit> The overall likelihood of suc
cessful performance of the proposed 
requirement. 

<viii> Past amount of 8<a> contract 
support received by the concern and 
the performance record on past 8<a> 
contracts. 

<lx> Current contracts in process, 
and progress toward timely delivery of 
those contracts. 

<x> Length of time inthe 8Ca> pro· 
gram and the proximity of the FPPT 
date. <xi> Amount of BDE and advance 
payment support received since enter· 
ing the 8<a> program and required to 
perform the present requirement. <xii> 
Which 8Ca> concern initially indenti· 
fied the procurement, if ·any. 

<7> In cases in which SBA must 
sele.ct an 8Ca> concern for possible 
award of a professional service con
tract <except CPA audit services> SBA 
may, in its. discretion, arrange for the 
evalution of technical capabilities of 
several concerns. which appear to be 
most qualified,· by the procuring 
agency itself. In such· cases, SBA will 
request a Written report of the evalua
tion including the criteria used, the re
sults found. and an overall evaluation 
of each concern as technically or not 
te~hnically acceptable for their par
ticular procurement. SBA will make 
the final selection~ 

<8> SBA. will not accept for 8Ca> 
award proposed procurements not pre
viously in the section 8<a> program if 
any of the following circumstances 
exist: 

<i> Public solicitation has already 
been issued for the procurement as a 
small business set-aside in the form of 
an Invitation for Bid <IFB>. Request 
for Proposal <RFP> or a Request for 
Quotation <RFQ>. Providence of a gen
eral intent to set aside. such as Pro--·--------""' . __ ,. ___ _ 
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annual procurement forecasts or past 
procurements by set aside, is insuffi. 
cient reasons to preclude the procure
ment from S<a> consideration. 

<ii> The procuring agency will award 
the contract by noncompetitive means 
to a small disadvantaged concern 
whether or not it is presently in the 
B<a> program. 

<iii> There is a reasonable probabili
ty that a small disadvantaged concern, 
whether or not a section B<a> concern, 
cari successfully compete for the con
tract under conventional competitive 
procedures. 

<iv> SAB has made a written deter
mination that acceptance of the pro
curement for an B<a> award would 
have an adverse iinpact on other small 
business programs or individual small 
business, whether or not the affected 
small business, is in the section B<a> 
program. 

<A> In determining whether or not 
adverse impact exists, SBA will consid
er relevant factors, including but not 
limited to: . 

< 1 > Whether or not SBA's accept
ance of a proposed National buy re
quirement is likely to resu~t in SBA's 
taking an inordinate portion of total 
procurements in subject industry to 
the detriment of the small business 
set-aside program, or 

< 2> Whether or not SBA's accept
ance of a proposed local buy require
ment is likely to result in SBA taking 
an inordinate portion of total procure
ments, in subject industry within a 
given SBA region to the detriment of 
the small business set-aside program. 

<B> SBA presumes adverse impact to 
exist when a small business concern 
has been the recipient of two or more 
consecutive awards of the item or serv
ice within the last 24 months, and the 
estimated dollar value of the award 
would be 25 percent or more of its 
most recent annual gross sales <includ
ing those of its affiliates>. 

<c> Procedures for Obtaining Re
quirements Support. < 1 > SBA procure
ment center representatives <PCR's> 
will screen proposed procurements for 
possible B<a> contracts, in accordance 
with 13 CFR Part 125.6. 

< 2> A requirement for possible award 
may be identified by SBA. a particular 
B<a> concern, or the procuring activity 
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itself. Once identified by whatever 
means, SBA shall verify the appropri
ateness of the SIC Code designation 
assigned to the requirement and shall 
select and nominate to the procuring 
agency -an B<a> concern for PO$Sible 
a ward. The selection will be made pur
suant to these regulations and will be 
based on the business plan and such 
supplemental materials as SBA may 
request. If the B<a> concern fails to 
provide SBA with the supplemental 
materials requested within any par
ticular time specified by SBA, SBA 
will make its selection based solely on 
information contained in the concern's 
business plan. 

< 3 > SBA's nomination of a section 
B<a> concern to perform an indentifled 
procurement shall be communicated 
to the procuring activity in writing 
with notice to the B<a> concern. 

< 4 > If the procuring activity responds 
to SBA's nomination, or request for 
commitment, by making a commit
ment to SBA, SBA will then match 
the specific needs of the procurement 
with the specific capabilities of the se
lected B<a> concern, relying upon the 
business plan and such supplemental 
or updated material as SBA in its dis
cretion shall require. To facilitate 
matching, and to the extent reason
ably available, SBA will obtain from 
the procuring activity the complete 
procurement package, which contains 
plants, specifications, delivery sched
ules, labor rates and so forth, along 
with the following: 

<i> The title or name or work to be 
performed or items to be delivered. 

<ii> The estimated period of perform· 
ance. 

<iii> . The SIC code of the item or 
service. 

<iv> The PSC number used by the 
Federal Procurement Data Center. 

<v> The procuring agency dollar esti
mate of the requirement <current gov
ernment estimate>. 

<vi> Any special requirement restric· 
tions or geographical limitations . 

<vii> Any special capabilities or disci
plines needed for contract perform- . 
ance. 

<viii> The type of ·contract to be 
awarded, such as firm fixed price, cost 
reimbursement, or time and materials. 
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<tx> A list of contractors who have 
performed on this specific procure
ment during the previous 36 months. 

<x> A statement that public solicita
tion for the specific procurement has 
not been issued for small business set 
aside. 

<x1> A statement that the procure
ment cannot reasonably be expected 
to be won by a disadvantaged concern 
under normal competition. 

<xii> The nomination of any particu
lar 8<a> concern designated for consid· 
eration, including a brief justification, 
such as one of the following: 

<A> The requirement is a result of an 
unsolicited proposal and the~- buying 
activity . is unable to justify a sole
source a ward. 

<B> The 8<a> concern through its 
own efforts, marketed the require
ment and caused it to~ be reserved for 
the 8< a> program. 

<C> The procuring agency has deter
mined that the recommended concern 
has unusual technical qualifications to 
perform. 

<5> Within ten working days of a 
commitment from a procuring activity 

· identifying a particular 8<a> concern, 
SBA will determine whether a proper 
match exists, and will contract the 
procuring activity to arrange fo~ initi
ation of contact negotiations. A letter 
accepting the commitment should nor
mally be sent to the procuring acttvity 
at this time. Should contract negotia-

. tions be successful and result in a pro
posed award to the 8<a> concern, SBA 
will provide a Certification of SBA's 
Competency a.s a contract provision 
pursuant to § 124.302<c> of these regu
lations. Should SBA determine that a 
proper match does not exist, it will so 
advise the affected 8<a> concern, and 
may then select and nominate an al
ternative 8<a> concern to the procur
ing activity which, in the opinion of 
SBA, does match with the procure
ment, if any such concern exists. 

<6> Should a procuring activity offer 
a contract to SBA as an open require
ment, SBA will select and nominate in 
. accordance with these regulations an 
8<a> concern which appears to be 
qualifl.ed, subject t_o the following ad-
ditional procedures: . 

<1> If the contract is a local buy item, 
the portfolio of 8<a> concerns main-

13 CFR (; ... I (1-1-87 Edition) 

tained by the SBA district office 
where all or most of the work is to be 
performed or the items delivered wfii 
be examined initially for selection of a 
qualified 8<a> concern. If none &re!". 
found to be qualified, the requirement 
may be considered for other 8(a) con
cerns located within the appropriate 
SBA region, or the requirement may 
be considered for 8<a> concerns located 
in immediately adjacent regions. · 

<11> If the procurement is a national 
buy item, it shall be referred to SBA's 
Central Office. Central Office will al
locate national buy requirements to 
the regional offices on an equitable 
basis, and regional offices will allocate 
national buy requirements to the dis
tricts on an equitable basis. 

§ 124.302 8(a) Contracts and subcontracts. 

<a> GeneraL It is the policy of SBA 
to enter into contracts with other gov
ernment agencies and subcontract the 
performance of such contract to con
cerns admitted to the section S<a> pro
gram pursuant to section S<a>O><C> of 
the Small Business Act, at prices 
which will enable a company to per
form the contract and earn a reasona
ble profit. 

<b> Performance of work by the B<a> 
subcontractor. To assure the accom
plishment of the purposes of the pro
gram, each 8<a> subcontractor shall be 
required to perform work equivalent 
to the following percentages of the 
total dollar amount of each subcon
tract, exclusive of material costs, with 
its own labor force: 

< 1 > Manufacturing-50 percent. 
<2> Construction: 
<i> General Construction-15 per

cent. 
<H> Special Trades, Such as Electri

cal, Plumbing, Mechanical, etc.-25 
percent. 

<3> Professional Services-55_ per
cent. 

(4) Nonprofessional Services-75 per
cent. · 
The 8<a> concern is required to include 
in its proposal to perform a given con
tract a statement that it agrees to per
form the required percentage of the 
work with its own labor force. Refusal 
of the concern to provide such a state-
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ment will result in the contract not 
being awarded. 

<c> Certification of SBA 's competen
cy. < 1 > SBA will not certify as to its 
competency, as provided by section 
8Ca><l><A> of the Small Business Act, 
without first determining that the sec
tion 8<a> concern it intends to subcon
tract to is responsible to perform the 
contract in question. If SBA deter
mines that the concern lacks the capa
bility, competency, capacity, credit, in
tegrity, perseverance, and tenacity to 
perform on a specific 8<a> subcontract, 
the contract will not be awarded. In 
addition, SBA will also certify that an 
sea> concern is eligible under the 
Walsh-Healey Public Contracts Act, 41 
u.s.c. 35<a> for each individual 8<a> 
subcontract. An 8<a> concern which 
has 'not submitted required financial 
statements to SBA will be deemed not 
responsible to receive 8<a> subcon-
tracts. :: 

<2> SBA's determination not to 
award an 8<a> subcontractor a specific 
S<a> subcontract because the concern 
lacks an element of responsibility, or is 
ineligible under the Walsh-Healey 
Public Contracts Act, does not consti
tute a denial of total section 8<a> pro
gram particip&.tion for the purposes of 
section 8<a><9> of the Small Business 
Act. 

<d> Contract administration. SBA 
may delegate its authority to adminis
ter section 8<a> subcontracts to the 
procuring agency or any . Federal 
agency designated by it. This is done 
through the use of special clauses in 
the contract between SBA and the 
procuring agency, or by letter, as ap
propriate. 

<e> Contract termination. < l> A deci
sion to terminate a specific section 
8<a> subcontract for default is made by 
the procuring activity contracting offi
cer in cooperation with SBA. The con
tracting officer will advise SBA in ad
vance of his/her intent to terminate 
for default the 8(a> subcontract. SBA 
may provide whatever program bime
flts as are reasonably available to the 
8<a> concern in order to .prevent termi
nation for default of the contract. The 
contracting officer will be made aware 
of this effort. If, despite the efforts of 
SBA, in the opinion of the pr~curtng 
activi~y ·contracting officer grounds 

§ 124.401 

for termination continue to exist,.he/ 
she may terminate the 8<a> subcon
tract for default. 

<2> In cooperation with SBA, the 
procuring activity contracting officer 
may terminate a section 8<a> subcon
tract for convenience at any time Jt is 
determined in the best interest or·the 
government to do so. 

<f) Disputes and appeals. <1 > SBA is 
not subject to the Disputes Clause of a 
specific contract, and SBA is not a 
party to and does not appear at or par
ticipate in appeals brought under such 
a clause in its own behalf or on behalf 
of an 8<a> concern. 

<2> If a dispute between an 8<a> sub
contractor and the procuring activity· 
contracting officer arises under the 
subcontract, it will be decided unilater
ally by the procuring activity contract
ing officer. The 8<a> subcontractor has 
the right to appeal the decision of the 
procuring activity contracting officer 
under the Contract Disputes Act of 
1978. 

§ 124.401 Advance payments. 

<a> GeneraL <1> Advance payments 
are disbursements of money made by 
SBA to a section 8<a> business concern 
prior to"' the completion of perform
ance of a specific section 8<a> subcon
tract. Advance payments are made for 
the purposes of assisting the section 
8<a> business concern in meeting fl. 
nancial requirements pertinent to the 
performance of the subcontract. The 
gross amount of advance payments 
must be determined by SBA prior to 
commencement of performance of the 
contract. Any subsequent change in 
the gross amount of advance payments 
must be justified in writing by SBA as 
to amount and purpose. Advance pay
ments are to be awarded only after all 
other forms of financing have been· 
considered by SBA and rejected as un
aCceptable to support performance of 
the subcontract. Advance payments 
must be liquidated from proceeds de
rived from the performance of the spe
cific section 8<a> subcontract to which 
they pertain. However, this does not 
preclude repayment of such advance 
payments from other revenues of the 
business, except from other advance 
payments and business development 
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expenses <as defined hereinafter in 
these regulations>; provided such re~ 
payment must occur according to the 
liquidation schedule established by 
the subcontract under which the ad
vance payments were made. The pro
ceeds derived from the performance of 
the specific section 8<a> subcontract 
must be deposited by the procuring 
agency in a special bank account es
tablished exclusively for the purpose 
of administering the advance pay
ments. These proceeds will be used to 
liquidate the advance payments. No 
withdrawals of such subcontract pro
ceeds from the special bank account 
may be made by the section 8<a> busi
ness concern which are inconsistent 
with the disbursement schedule estab
lished by the subcontract under which 
the advance payments were made. 

<2> Advance payments shall not be 
made to a section 8<a> business con
cern in any case in which the section 
8<a> business concern has assigned its 
rights to receive any payment under 
the specific section S<a> subcontract to 
any person or entity. unless such as
signment shall be made to SBA or to a 
Federal agency in regard to the re
ceipt by the section 8<a> business con
cern of a progress payment for any 
specific section 8<a> subcontract. · 

< 3 > In no event shall the total 
amount of advance payments for a sec
tion 8<a> business concern exceed 90 
percent of the outstanding unpaid pro
ceeds of the section 8<a> subcontract 
to which the advance payments relate. 

< 4 > SBA shall not charge interest on 
advance payments disbursed pursuant 
to these regulations. 

<b> Requirement3. U> Advance pay
ments may t)e approved for a section 
8<a> business concern when all of the 
following conditions are found .bY SBA 
to exist: 

<1> A section 8<a> business concern 
does not have adequate working cap
ital to perfonn a specific section 8<a) 
contract. · 

<U> Adequate and timely financing is 
not available on reasonable terms to 
provide necessary capital.' 

<lit> The section 8<a> business con
cern has established or agrees to es- · 
tablish and maintain financial records 
and controls which will provide for 
complete accountability and required 
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reporting of advance payment funds. 
These records must be ma-de available 
upon request for review and copying 
by SBA and other approp-riate Federal 
officials. 

<iv> A company may receive an ad
vance payment on a section 8<a> sub
contract only in instances in which 
that company has no unliquidated ad
vance payments outstanding on an
other section 8<a> subcontract which 1s 
completed, terminated or in default, 
unless such unliquidated advance pay. 
ment is due only to the contracting 
agency's delay in making final pay
ment to the section 8<a> concern 
which has successfully completed the 
subcontract. 

<c> Procedure. To be eligible to re
ceive advance payments, a section 8<a> 
business concern must meet the condi
tions set forth above and must comply 
with the following procedure. 

(1) A section 8<a> business concern 
desiring to receive an advance pay
ment in connection with any section 
8<a> subcontract shall: 

<1> Submit a written request for ad
vance payment to the appropriate 
SBA Regional Administrator or his 
designee. Such request must include 
detailed documentation requested by 
SBA as evidence to support the need 
for such funds and proof that working 
capital financing cannot be found 
upon terms acceptable pursuant to 
§ 124.40Hb><ii> above. from financing 
institutions. 

<ii> The section 8<a> business concern 
must select a commercial bank which 
is a member of the Federal Reserve 
System in which it must establish a 
special non-interest bearing bank ac
count for the deposit of payments 
made to it by the procuring agency 
pursuant to the performance of the 
subcontract<s>. This special account 
must be a demand deposit account. 
The appropriate SBA Regional Ad
ministrator shall designate at least 
two SBA employees to serve as coun
tersignatories on the special bank ac
count. 

<A> Disbursements from the account 
will be made only upon the authorized 
signatures of the section 8<a> concern 
and one of the designated SBA em-
ployees. -
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or services rendered pursuant to the 
subject section 8<a> subcontract shall 
be paid into the special bank account 
by the procuring agency, and shall be 
applied by SBA first against the bal
ance of advance payments according 
to the liquidation schedule. Any 
amounts remaining in the special bank 
account may be disbursed to the sec
tion B<a> concern. provided, however, 
that the unpaid balance on the section 
B<a> subcontract is sufficient to allow 
the 8Ca> concern to comply with its ad
vance payment liquidation schedule. 

< e > Cancellation. < 1 > SBA may deter
mine that advance payments should 
be cancelled under the following cir
cumstances: 

<i> The terms and conditions of the 
advance payment agreement have not 
been adhered to by a section 8<a> small 
business concern. 

<U> The section B<a> business con
cern's participation in the section B<a> 
program has ended by expiration of 
the Fixed Program Participation Term 
and any extension, or has been sus
pended pursuant to § 124.113 of these 
regulations or has been terminated by 
administrative action under section 
8<a><9> of the Small Business Act. 15 
u.s.c. 637(a)(9). 

<2> In the event of cancellation of 
advance payments to a section B<a> 
business concern. all previous advance 
payments made to that section B<a> 
business concern shall become due and 
payable to SBA prior to the receipt of 
final contract payment. 

0 124.402 Business development expense. 

<a> Purpose. Business Development 
Expense _<BDE> funds are made avail
able by SBA at the time of the execu
tion of a specific section 8<a> subcon-. 
tract for the purpose of assisting a sec
t"ion B<a> business concern with the 
performance of that subcontract. The 
authority to _ approve the uses ahd 
amount of BDE rests with the Admin
strator who h.as the power to delegate 
the authority. An award of BDE is jUs
tified only if, prior to the execution of 
the related section B<al subcontract. 
SBA conducts a 'complete analysis of 
the written request and determines 
that the proposed BDE Will promote 
the lung term development objectives 
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of the section B<a> concern as de
scribed in the business plan. 

<b> At the discretion of SBA. BDE 
funds may be added to the section 8< a> 
subcontract price and may be used for 
the following purposes and in the fol
lowing order of priority. 

< 1 > Capital equipment. For the pur
chase of capital equipment which has 
been determined by SBA to be essen
tial to the section 8<a> business con
cern's performance of a specific sec
tion B<a> subcontract at a fair market 
price and for which acquisition cannot 
reasonably be made by other financing 
means. 

<2> Other capital improvements. To 
assist in the acquisition of other neces
sary production/technical assets or to 
subsidize the cost of other capital im
provements directly related to reduc
tion of production costs, or to increase 
productivity and/or production capac
ity in connection with a specific sec
tion 8Ca> subcontract. This category 
includes. but is not limited to, such 
items as quality control systems. in
ventory control systems, and other 
business systems. 

<3> Price differentiaL To make up 
the difference between Government's 
established fair market price and the 
price required by the section 8<a> con
tractor to provide the product or serv
ice in connection with a specific sec
tion B<a> subcontract. This type of 
BDE should be granted to a firm only 
one time for any specific type of re
quirement and only if the analysis 
demonstrates that the firm will be 
able to produce the item/service com
petitively in the future. 

<c> BDE shall not be provided to sat
isfy: 

< 1> Price differentials for professi_on
al and nonprofessional service firms: 

<2> Any contingency arising subse
quent tp execution of the section 8Ca> 
subcontract for which the BDE is pro
posed: 

c 3 > Cost overruns: 
<4> Entertainment expenses: 
<5> The cost of capital equipment 

and other capital improvements when 
one of the following conditions exists: 

<D Funds are available from outside 
sources to the concern, including SBA 
financing and the personal resources 
of the principalCs>: or 
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<ii> Adequate and timely financing 
from outside sources is available at a 
reasonable rate. . 

c6> Costs of interest expenses to be 
bome bY the s_ection S<a> concern. 

<d> Participatory BDE. Where ap
propriate and feasible, section S<a> 
concerns will participate to the fullest · 
extent possible in funding the acquisi
tion of assets acquired with BDE 
tunds. 

<e> Requirements. To be eligible for 
business development expense funds, a 
section S<a> business concern must 
submit a written request to the appro
priate SBA Regional Administrator or 
his designee. The request must include 
detailed documentation to support the 
need for funds. proof that adequate fi
nancing is not available at current 
market rates, and sYch additional in
fonnation as required by SBA to ade
quately consider the request . 

en When BDE, including participat
ing BDE. will be used to purchase cap
ital equipment, the section 8<a> con
cern shall comply with the following 
requirements. The section 8<a> con
cern shall: 

< 1 > Execute and record a lien on the 
equipment in favor of SBA. · SBA will 
remove the lien on the assets acquired 
with BDE funds upon successful com
pletion of the section S<a> subcontract, 
except in the case of the firm which 
has outstanding obligations owed to 
SBA. Upon full repayment of such 
outstanding obligations, SBA shall re
lease the lien. 

<2> Execute a BDE agreement with 
SBA which among other things con
venants that: 

<l> The concern· will use the funds 
exclusively for the purposes stated in 
the BDE approval: 

<U> The concern shall maintain 
recordS to substantiate the uses for 
which BDE funds have been expend
ed; and 

<iii> In the event of default on the 
contract to which the BDE relates, the 
section 8<a> concern shall be liable for 
repayment of the full amount of the 
BDE. 

§ 124.403 Letter of credit. 

<a> General policy. The letter of 
credit method of payment will be :uti
lized under certain circumstances to 

§ 124.501 

disburse advance payments to section 
8<a> business concerns performing sub
contracts- under the section 8<a> pto
gram when SBA has made a decision 

. approving the use of advance pay
ments pursuant to the requirements 
and conditions provided for in these 
regulations. 

<b> Eligibility requirements. SBA 
may disburse advance payments 
through the letter of credit method of 
payment through the Federal Reserve 
Bank System to a section 8Ca> business 
concern when all of the following con-· 
ditions are found by SBA to exist: 

< 1 > SBA determines that the section 
S<a> business concern may be awarded 
more than one section 8<a> subcon
tract during a period of at least one 
year. 

<2> The aggregate amount of letter 
of credit advance payment funds made 
to one section 8Ca) business concern 
will exceed $120,000 annually. 

<3> The section 8Ca> business concern 
has submitted a schedule of its pro
jected 'monthly advance requirements 
for section 8<a> subcontract disburse
ments, SBA has reviewed it, and SBA 
has found it to be reasonable. 

<4> The section 8<a> business concern 
has established or agrees to establish 
and maintain financial records and 
controls which will provide for com
plete accountability and required re
porting of program funds. These 
records must be made available upon 
request for review and audit by SBA 
and the General Accounting Office. 

<c> Procedures. The procedures for 
the utilization of the letter of credit 
method of payment shall be in accord 
with 48 CFR § 32.406. 

§ 124.501 Development assistance pro
gram. 

· <a> GeneraL Section 7CJ>U> of the 
-Small Business Act provides for finan
cial assistance to public or private or
. ganizations to pay . all or part of the 
cost of projects designed to provide 
technical or management assistance to 

-individuals -or enterprises eligible for 
assistance under ·sections 7<a><l1>. 

. 7<J)<10), and S<a> of· the Small Busi
-ness Act. The AA/MSB-COD is re
sponsible for coordinating and formu
lating policies relating to the d1ssemi-



§ 124.501 

nation of this assistance to small busi
ness ·concerns eligible for assistance 
under sections 7<a><ll>, 7<J>OO> and 
8<a) of the Small Business Act. 

<b> Services. < 1> Section 7<J><l-2> of 
the Small Business Act empowers the 
SBA to provide through public and 
private organizations the management 
and· technical assistance enumerated 
below to those individuals or concerns 
who meet the eligibility criteria con
tained in section 7<a><l> and 8(a) of 
the Small Business Act. 

<2> The SBA shall give preference to 
projects which promote the owner
ship, participation in ownership, or 
management of small businesses 
owned by low-income individuals and 
small businesses eligible to participate 
in the section S<a> program. 

<3> This assistance may include any 
or all of the following: 

en Planning and research. including 
feasibility studies and market re
search; 

<U> The identification and develop
ment of new business opportunities: 

<1i1> The furnishing of centralized 
services with regard to public services 
and Federal Government programs in
cluding programs authorized under 
sections 7<a>< 11>. 7<J><lO> and S<a> of 
the Small Business Act: 

<iv> The establishment and strength
ening of business service agencies, in

. eluding trade associations and coop
eratives: 

(V) The furnishing of business coun-
seling, management traming, and legal 

. and other related services, with special 
: emphasis on the development of man
' a.genient training programs using the 
·.resources of the business community, 
. mchiding the development of manage-
ment training opportunities in existing 
business, and with emphasis· in · all 

. case~· upon providing management 
· train'ing of sufficient scope and dura
: tton · to develop entrepreneurial and 
. managerial self -sufficiency on the part 
, of the individuals served. 

<4> Sections 7<J><3> and 7<J><9> of the 
Small Business Act authorize SBA to: 

<1> Encourage the placement of sub
contracts by businesses with small 
business concerns located in areas of 
high concentration of unemployed or 
low-income individuals, with small 
businesses owned by low-income indi-

13 CFR Ch. I ( 1-1-87 Edition) 

viduals, and with small businesses eu. 
_gible to receive contracts pursuant to 
section S<a> of this Act. SBA may pro. 
vide incentives and assistance to such 
businesses that will aid in the training 
and upgrading of potential subcontrac. 
tors o.t. other small business concerns 
eligible for assistance under sections 
7<a>< ll >. 7<J>. and S<a> of the Small 
Business Act, and 

<ii> Coordinate and cooperate with 
the heads of other Federal depart
ments and agencies, to insure that 
contracts, subcontracts. and deposita 
made by the Federal Government or 
with programs aided with Federal 
funds are placed in such a way as to 
further the purposes of sections 
7<a><ll>, 7<J>. and 8<a> of the Small 
BusineS$ Act. 

<c> Eligibility. <1> Eligibility for the 
assistance enumerated under 
§ 124.50Hb> above shall include, but 
not be limited to: 

<1> Businesses which qualify as small 
within the meaning of size standards 
prescribed in 13 CFR Part 121, and 
which are located in urban or rural 
areas with a high proportion of unem
ployed or low-income individuals. or 
.which are owned by such low-income 
individuals: and 

<ii> Businesses eligible to receive con
tracts pursuant to section 8<a> of the 
Small Business Act. 

(d) Delivery of services. < 1> The fi
nancial assistance authorized for 
projects under paragraph <b> of this 
section includes assistance advanced 
by grant, cooperative agreement, or 
contract. · -

<2> To the extent feasible, services 
available under paragraph (b) of this. 
section shall be provided in a location 
which Is easily accessible to the indi
viduals and· small business concerns 
served. 

<e> Coordination and cooperation 
with other government agencies. < 1 > 
The AA/MSB-COD may utilize there
sources of other agencies and depart
ments whenever practicable :which can 
directly or indirectly support or aug
ment the purposes of sections 7<a><ll>. 
7<J> and 8<a> of the Small Business 
Act. 

<2> The AA/MSB-COD shall enter 
into agreements with Federal agencies 
and departments to further effective 
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Stnall Busineu Administration 

sections 7<a><l1>. 7U> and 8<a> of the 
small Business Act. 

<3> The AA/MSB-COD shall encour
age the placement of deposits made by 
the Federal Government. or by pro
grams aided with Federal funds, in 
such a way as to further the purposes 
of section 7<a><ll>. 7<J> and 8<a> of the 
small Business Act. 

§ 124.502 Small Business and Capital 
Ownership Development program. 

<a> GeneraL Section 7<J><lOLof the 
small Business Act establishes a Small 
Business and Capital Ownership De
velopment program which shall prq
vide additional assj.stance exclusively 
for small business concerns eligible to 
receive contracts pursuant to section 
S<a> of the Small Business Act. The 
management of the Capital Ownership 
Development program is vested in the 
AA/MSB-COD who is responsible for 
the oversight of the program and ac
tivities set forth in this part of these 
regulations. The development assist
ance described below shall be provided 
exclusively to those small business 
concerns eligible to receive contracts 
pursuant to section 8<a> of the Small 
Business Act. Such small business con
cerns shall be participants in the 
Small Business Capital Ownership De
velopment program. This program 
shall: 

< 1 > Assist shall business concerns 
participating in the program to devel
op comprehensive business plans with 
specific business targets, objects, and 
goals; 

<2> Provide for such .other nonfinan
cial services as deemed necessary for 
the establishment, preservation, and 
growth of small business concerns par
ticipating in the' program, including 
but not .limited to:: 

<D Loan packagmg, 
<U> Financial counseling, 
<iii) Accounting ·and bookkeeping as-

sistance, 
<iv> Marketing assistance, and 
<v> Management asssistance; 
<3> :Assist smatl business concerns 

participating in the program to obtain 
equity and debt financing; 

<4> Establish regular perfonnance 
monitoring and reporting systems for 
small business concerns participating 

§ 124.503 

in the program to .. assure compliance 
with their business plans; 

<5> AnalyzC and report the causes o{ 
success and failure of small business 
concerns participating in the program; 
and · 

< 6 > Provide assistance necessary to 
help small business concerns partici
pating in the program to procure 
surety bonds. Such assistance shall in- . 
elude, but not be limited to: 

<D The·'"'preparation of surety bond 
participation forms; 

<ii) Special management and techni
cal assistance designed to meet the 
specific needs of small business con
cerns participating in the program and 
which have received or are applying to 
receive a surety bond, and 

<iil> Preparation of all forms neces
sary to receive a surety bond guaran
tee fonn the SBA pursuant to Title 
IV. Part B of the Small Business In
vestment Act of 1958. 

§ 124.503 Compliance with the Paperwork 
__.deduction Act of 1980. 

<a> In compliance with the Paper
work Reduction Act of 1980 <Title 44, 
U.S.C., Chapter 35) and its implement
ing regulations. the recordkeeping or 
reporting requirements and forms ap
pearing in the following sections of 
this part have been approved by the 
Office of Management and Budget 
<OMB> under number 3245-0015: 
u 124.105(b), 124.106(b), 124.106(b)(l) 
124.106(b)(2>. 124.106(b)(3), 124.202, 
124.204', -~~~, 124.205. 124.403(b){4), 
124.502<a><l> and 124.502<a><6>. 

<b) The recordkeeping or reporting 
requirements and fonns appearing ln 
the following sections of this final rule 

. have also been approved by OMB: 

§ 124.103<c> lOMB Approval No. 3245-01451: 
1 124.103<e> [O.MB Approval.No. 3245-01451: 
1124.111<c) lOMB Approval No. 3245-0H71: 
I 124.112<a><7>" lOMB Approval No. 324S-
02051: I 124.11.2<a><17> lOMB Approval. No. 
3245-01461: I 124.205 lOMB Approval No. 
3245-00151: I 124.206 lOMB Approval No. 
3245-01431; . U 124.401(C)( 1)(~), 
124.40l<c><l><ll1> . and 124.403<b><3> lOMB 
Approval No. 3245-01481: 1 124.402<e> lOMB 
Approval No. 3245-01491: and 
U 124.112<a><6> 124.205 <financial state
ments> and 124.502<a><4> lOMB Approval 
No. 3245-01511 
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made to set-aside the acquisition for 
SOB the synopsis should so indicate (see 
205~{d) (S-72)). 

(d) If prior to a want under a SDB set
.aside, the contracting offieer finds that 
the lowest responsive. responsible offer 
exceeds the fair market price by ·more 
than ten percent. the set-aside ·will be 
withdrawn in accordance with 
219.506(8). . 

15. Section 219.503 is amended by 
adding paragraph (S-70) to read as 
follows: 

~19.503 ·Setting aside a dasa of 
acqulsitloRL . 
•·. ' *. • . * • 

(S-70) If the criteria in 219.502-72 
have been met for an individual 
acquisition. the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to . 
SBA procurement center representative 
(if one is assigned) that the acquisition 
will be set-aside for SOB. 

16. Section 219.504 ia amended by 
adding to paragraph (b) a new 
paragraph {1) and by redesignating 
paragraphs (1) through (4) as paragraphs 
(2) through (5) respectively, to read as 
follows: ·-

219.504 Set-aside program order of 
precedenc:._ 

~J*** . 
(1) Total SOB Set-Aside (219.502-72). 

* . • * * • 
17. Section 219.506 is amended by 

adding paragraph (a). and by adding at 
the end of paragraph (b) the words 
''11lese procedures do not apply to SDB 
set-aside.". to read as follows: 

219.506 Withdrawing ar modifying set· 
asides. 

(a) SDB set-aside determinations will 
not be withdrawn for reasons of price 
reasonableness unless the low 
responsive responsible offer exceeds the 
fair market price by more than ten 
percent. If the contracting officer finds 
that the low responsive responsible offer 
under a SDB set-aside exceeds the fair · 
market price by more than ten percent, 
the contracting officer.shalllnitiate a 
withdrawal.. · · 
• • • . . 

18. Section 219.507 is added to read as 
follows: 

219.507 Automatic dissolution .of • let· ..... 
The dissolution of a-SDB set-aside 

does not preClude subSequent 
solicitation as a smaU business set 
aside. 

19. Section 219.508 is amended by 

adding paragraph (S-71) to read as 
follows: · 
211.508 Sollcttatlon provisions and 
contract claUHL .. 

* * * * * 
(S-71). The contracting officer shall 

insert the clause at 252.219-7006. Notice 
of Total Small Disadvantaged Business 
Set-Aside. in solicitations and contracts 
for SOB set-asides (see 219.502-72). 

20. -A new Subpart 219.8. consisting of 
sections 219.801 and 219.803,.is added to 
read as follows: · 

SUbpart-19.8-ContractJng with the · 
Small Business Administration (the 
8(a) Program) 

219.801 General. 

The Department of Defense, to the 
greatest extent possible. will award · ·.~ 
contracts to the SBA under" the authority 
of section 8( a) of the Small Business Act 
and will actively identify requirements 
to suppdrt::the business plans of 8{a) 
concerns. 

219.803 Selecting acquialtlona for the 8(a) 
Program. 

(c) In cases where SBA requests 
follow-on support for the incumbent 8(a) 
firm. the request will be honored, if 
otherwise appropriate. and will not be 
placed under a SOB set-aside. When the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(~)(2) exist. the 
acquisition may be considered for a SDB 
set-aside, if appropriate. · 

21. Section 252.219-7005 ·and 252.219-
7006 are added to read as follows: 

202.219-7005 sman disadvantaged· 
business concern representation. 

As prescribed in 219.304(b),.insert the 
following provision in solicitations 
(other than those for small,urchases), 
when the contract is to be performed 
inside the United States. its territories or 
possessions. Puerto Rico. the Trust 
Territory of the Pacific Islands, or the 
District of Columbia: · · · 

Small Disadvantaged Business Co~cem · 
Represeatatioa · 

XXX (1987) 

(a) Certification. The Offeror represents 
and certifies. as part of its offer, that it ; 

XXX Is. not a small disadvantage: business 
concern. 

(b) RepresenttJlion. The offeror represents. 
in terms of section 8{d) of the Small Business· 
Act. that its qualifying ownership falls in the 
following category: 
_. _Asian Indian Americans 
__ Asian-Pacific Americans 

__ Black Americans 
__ Hispanic Americans 
__ Native Americans . 
_. __ Other Minority--·· · · 

· (Specify) 

(End of Provision) 

§ 252.219-7008 Notice of total small 
disadvantaged business set-ilakle. 

As prescribed in 219.5oi-tl. insert the 
following clause in solicitations· ~nd _. . 
contracts involving a small p • • • . 

disadvantaged business set-aAi~e. · .. 

Notice of Total Small Disadvantaged · · · 
BU.iaesa Set-Aside (-- 1987) · · · 

(a) Definitions. . . 
..Small disadvantaged bu8ineu concern." 

as used in this clause. means a. small 
business concern that (1) is at least 51 
percent owned by one or more indiViduals 
who are both socially and economically 
disadvantaged. or a publicly owned business 
having at least 51 percent of its stock oWiled 
by one or more socially and economically 
disadvantaged individuals. (2) has it~ · 
management and daily business controlled 
by one or more such individuals and (3l the 
majority of the earnings of whic~ accrue to 
such socially and economically . 
disadvantaged individuals. · ..... . 

'"Socially disadvantaged individuals" 
means individuals who have been subjected 
to racial or ethnic prejudice or cUltural bias 
because of their identity as a me~ber of a. 
group without regard to their qualities as 
individuals. , : ,~ . . · ·. · . · . 

"Economically disadvantaged ilidiViduals .. 
means socially disadvantaged·indiVi~uals 
whose ability to compete in the free 
enterprise system is impaired due to · · 
diminished opportunities to obtain capital 
and credit as compared to others in the same 
line of business who are not socially 
disadvantaged. 

(b) General. 
(1) Offers a~ solicited only from small 

disadvantaged business concerns. Offers 
received from concerns that are not small 
disadvantaged business concerns shaD be 
considered nonresponsive and will be·. 

· rejected. . 
(2) Any award resulting from thi~ 

·.solicitation will be made to a small 
disadvantaged business concern. · . 
· (c) Agreement A manufacturer ~r regular 
dealer submitting an offer in its own aam~ 
agrees to furnish. in perfonni~ the contract. 

· only end items manufactured or produced by 
small disadvantaged business con~ms in the 
United States; its· territories and possessions. 
the Commonwealth of Puerto Rico. the U.S. 
Trust Territory of the Pacific islandS. _or the 
District of Columbia. 

(End of clause). 
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