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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

3 June 1988 

Mr. Lloyd: 

Georgia Institute of Technology 
Atlanta, Georgia 30332-0420 

J. W. Dees, Director 
Office of Contract Administration 
(404) 894-4810 

version of my May 30, 1988 letter. 
has been inserted in line 7 of the 
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Attached is a corrected 
The word "uni~ersities" 
first paragraph and the 
"not" in the sixth line 

word "no" has been corrected to read··~: .... 
of the third paragraph. 

·~ 
•.•,·\ ·.) 

Sincerely, 
J.Vl. Dees 
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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P) DARS 
c/o OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 30, 1988 

Georgia Institute of Technology 
Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894-

TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded acro$S the broad spectrum of intellectual 
property. 

As was pointed out in testimony_given on by M.I~T~'s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subconnnittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories·under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and -
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 
Georgi Institute of Technology 

-By: J: W. Dees., Director 
Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
CX)GR 

An Equal Education and Empl<;>yment Opportunity Institution A Unit of the University System of Georgia 



·FRUNITED 
L::.,t TECHNOLOGIES 

May 31, 1988 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
c/o OUSD(A) (M&RS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

United Technologies Building 
Hartford. Connecticut 06101 . 
203/728-6255 

Joel W. Marsh 
Director 
Government Issues 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the D~partment of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD), Department of Energy~ National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and thle will· of the Congress as 
expressed in Public Laws 99~661 and 100-180~ Consequently, we 
were surprised that the interim regulation be~rs so little 
resemblance to the proposed ap_proach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (CODSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which~ if incorporated, 
could· improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements an·d will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim·regulation and the objeotives of 
th~ President's Policy on Science.and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99.:..66l and 100~180. Although the wording of 
the regulatio~ is very 6omplex~:it would appear that the DAR 
Council has pl~ced the Gove~n~ent's need for unlimited right~ in 
technical data for competitive reprocurement purposes as the . 
ove~all and primary objecti~e of the regulation. Any "balancing" 
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of interests of government and industry in technical data appears 
to be secondary to that o¥erall objective. The following two 
points will illustrate: first, data not included in a contract 
listing is automatically defined as "unlimited rights"; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology,.for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification" and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certifichtion" as a part of the 
bid/proposal process for new contracts will di.scourage the 
aggressive use of privately developed technology in defense 
products.' This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the ~egulation· needs extensive rev1s1on without the 
overwhelming bias in favor of unlimited rights in; all categories 
of data. These revisions could be enhanced through an under­
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 
We believe that the substance of the technical data issue lies in 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range:in 
types of data and industry's willingness and ability to satisfy 
much of the ~overnme~t's needs in this data. Instead, this 

I . 
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approach focuses extraordinary emphasis on the government's need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

truly yours, 

, U~~ fl)~ 
W. Marsh · I 

/ldj 



·UNIVERSITY OF 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
cjo OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 

31 May 1988 

The. University of Rochester offers the fo 11 owing comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4- Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in techno 1 ogy transfer, has an estab 1 i shed techno 1 ogy 
transfer program and has . been recognized by industry as having developed 
technology suitable for development and commercialization by corporations .. 

\ 
Public Law 96-517, as amended, by giving nonprofit organizations and small 

business the right .to own, develop, and commercialize patentable inventiuns 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this· public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This ·Can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and wi 11, in fact, ·make it more d i ffi cult to transfer university 
technology for commercial development. 

Section· 227.472, "Acquisition pol icy for technical data and rights in 
technical data", indicates that only the government can fulfill. its obligations 
of technology transfer and fails to recognize the valuable role that universitjes 
hav~ .in ,.the di ssemi nation. of. research .. res-ults.- We recommend. under 221.. 412. -:)(b)._ 
and l(c) that language is added that .recognizes the- contribution of tini~ersit~es 
and their technology transfer programs. 

518 Hylan Building 
University of Rochester 
Rochester, New York 14627 
(716) 275-5373 



Mr. Charles W. Lloyd · 
Re: DAR Case 87-303 

31 May 1988 
Page 2 

Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96-
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-511 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of ·its interactions and technology transfer with industry. The· mere 
existence of the government's un 1 i mi ted rights, whether exercised or not, wi 11 
severely 1 imit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to. be delivered under the terms of the tontract. 
This would effect the· transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227.412-3(a)(2)(ii)(B) be omitted. Pufilication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercia 1 .deve 1 opment of techn i ca 1 data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
unjversity, federal, foundation, and corporate). Section 227.473-1(b)(2) should 
be augmented to provide guidance to·contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of i terns, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). · As an _alternative to 
extensive language modification, Rochester recommends ··that the :SIBR rights in 
techn i ca 1 data and computer software be modified to inc 1 ude un i vers i ties and 
other nonprofits. 



Mr. Charles W. Lloyd 
Re: OAR Case 87-303 

31 May 1988 
Page 3 

Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 



Aeroquip Corporation 
Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson. Ml 49203-1972 
Phone:517-787-8121 
Telex: 22341 2 
TWX: 810-253-1947 

May 31, 1988 

Defense Acquisition Regulatory Council 
The Pentagon 
Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 
Executive Secretary 
CDASP (P) DARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 

Dear Mr. Lloyd: 

~-ILI\eroquip 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227.4 and Part 
252 of DFARS as published in the Federal Regist~r on April 1, 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required, please contact the undersigned. 

Very· truly yours,· 

. 11. 
ri:;::!Barn~ 
Ma~kYting Manager 
Product Development 

LB:tr 

cc: Bettie S. McCarthy 
Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 

Proprietary Industries Association 
220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 
Attention: H-. (Bud) Hill Jr., Counsel 

Mark A. Conrad 
Vice President -

-Secretary and General Counsel 
Aeroquip CorpOration 
300 S. East Avenue 
Jackson, MI 49203 

A TRiiiiOVA COMPANY 
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Honorable Robert B. Costello 
Under Secretary of Defense 

for Acquisition 
Department of Defense 
The·Pentagon- Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

-~-~--· -------··· -------. 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Reoister on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 
February 29, 1988 on an earlier draft of the rule. Also, 
discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for· items 
developed solely or predominantly with contractor resources. 
While I expect that this issue an9. others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number .of provisions of 
this . interim rule do not appear to meet the President's 
technology transfer objectives and will not support the 
Department •·s goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 
Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 
perform the agency's functions, (2) must be the least 
burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. ·clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination o.f rights in technical 
data developed using private or·Governm~nt resourc~s will be 
a key determinant of our success in this regard. · 

our ability to leverage the Government's investment -in 
product development will be influenced significantly by the 
Department's procedures to prote~t from release or disclosure 
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technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced .bY 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. ·The potential for 
di'sclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 
that risk. 

'· 

Technical data . represent spec~al types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data· and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable. return on that investment. If 
the Department, through 'its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor's 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We aiso strive to achieve effective competition. To obtain 
competition among $Uppliers for a product or proces~ 
developed using Government funds, a potential Government 
contractor may need to have access to technical dat~ 
pertaining to that product or process. Again, however, we 
must be particularly careful not to:unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively.· To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological.innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base-may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology; 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 

The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential · technical data and 
data rights and . will do . so in a manner that is least 
intrusive to. the contractor's economi~ interests~ However, 
the rule lacks the essential ingredient to implement that 
policy--the procedures that the contracting officer must use. 
to determine what technical data the Depa·rtment specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In Ol:lr 
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February 1988 letter, we urged the Department to include such 
procedures in. the final rule. We continue to view these 
procedures ,as ~bsolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost­
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
If it is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference, however, is 
for these procedures to be included in the rule itself. 

We recognize the Department's concern that future competition 
may be held hostage to a 9ritical element that the contractor 
chooses to develop at private expense. But we should be 
especially careful not to threaten. a contractor's legitimate 
proprietary technology to eliminate sdch a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract, " 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that .the 
development was necessary for performance of a Government 
contract or subcontract. " Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, ev-en if it was 
dev~loped solely or predominantly with contractor resour6es. 
The' Department can then claim "unlimited rights" in those 
technical data, which includes the·"rights to use, duplicate, 
release, or disclose ..• in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy d~veloped in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your in~ent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227.473-l(a) (2)) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
(227.473-l(a) (3)) to continue notifica~ion during performance 
of the contract; (3) a "certification" (227.473-1(a) (4)) to 
identify the contract under which the data are or were 
delivered, the expiration- date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227.472-3(a)) of technical 
data delivered to the Government with other than unlimited· 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well~ Under 
the Department's rule,. for example, if:a contractor fails to 
include in the list technical data pertaining to a privately 
developed product,. then the Government·will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identificat~on, 
notificati"n, and verification while protecting ·the 
contractor's property and economic interest. Unfortunptely 
the listing requirement at 227.472-J(a) appears to pe a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
-listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-J(a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227.473-l(b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor's 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227.473-l(b)(2)(ii)(B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. · 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes_ to the clauses to meet these objectives. 



-----:.----.:---------- _......cJ._,.,...._..__. ,;.,;· ............. ·:,.s.s _____ --··- .• -

I appreciate your consideration of these comments. 

,.. Sincerely, 
.,.Qan V. Burman 

Allan v. Burman 
Deputy Administrator and 

Acting Administrator 
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Enclosure 

Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or-Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. · 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, wiil reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new· knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its .own output embodying 
the new knowledge or by license and nonmonetary returns 
collected from other firms which leas.e the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate_ of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D, Patents, and Productivity, 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation.. When, as ·a 
consequence of potential disclosure of his technology, the 
contractor is. at-risk of being unable to ·recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor. 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 



of return on the investment. As a consequence of the 
diminished ·return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government· 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor •. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost­
effective procurements. 

While the Government sometime$ needs technical data 
pertaining to items, products, or processes it. procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access \to the technical data 
rather than the Government's physical possession of the 
technical data .. Physical possession of the technical data by 
the Government, in many cases, wastes · Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct :licensing and 
nondisclosure agreements between the respective contractors. 

Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 u.s.c. 3301), which includes:· 

"books, papers, maps, photographs, machine readable 
materials, or other .documentary materials ••• made ·or 
received· by .an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor ..• because of the informational value in them." 



The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOIA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data ·submitted 
under a procuremE;!nt contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 u.s.c. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 u.s.c. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is. no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors• proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data heed not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions ·as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly.with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of· our techn.ologies may be completely thwarted by FOIA 
requests directed solely at .discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 



Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author suryeyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding· 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 

·did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract. work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal, 1986, p. 19 . .) 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is ~ot assured. He states 
that: 

"Counsel advising a· government cont;ractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data will.-.,.definitely be 
withheld from disclosure.. (That agreements with agency 

·personnel over the confidentiality of information are 
not enforceable on1y exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor. information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled ••. no matter how careful the contractor, 
submitting . sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
.limiting the technlcal data physically acquired by the 
Government. The Government can often. successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing. or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 



Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of the 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 

"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 
trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the u.s. Supreme Court decision that 
microorganisms produced .bY genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsofed research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities w~re difficult to establish because of the 
complex regulations that accompanied Federal funding." 
(p. 184) 

Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in· the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
arid digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a .patient." (Market 
Structure and Innovation, p.17) · 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 



retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
'financial interest in university research has occurred: 

"Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars) . " ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase ·in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 -- four times the number issued in 1976, 
the last year the· statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

. \ 

Effective transfer of Government-funded technologies to 
contractors and protection of the con~ractor's investment 1n 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that ca.fl accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration ..• had the leading 
role in pioneering ·technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure .of the u.s. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects.on the structure 
of the u.s. international satellite communications· 
.industry. Because AT&T was the only private company to 
have heavily invested its own funds fpr satellite 
communications R&D ... it is likely that AT&T would have 
dominated the new international and domestic satellite 



communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, comme·rcial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission's decision allowing open entry 
into the domestic satellite communications services 
industry." (Information Technology R&D: Critical 
Trends and Issues, February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. Iri 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation," National Bure~u of 
Economic Research, 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 

The President's Policies 

The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983), -... -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitivenes_s Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non-patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP), were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty-free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to: the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The Presidentis Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 



Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there·are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and ther~by 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts. \ 

The Packard Commission also provided recommended specific. 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, shoirld not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively . at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
·"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

o If the Department seeks addition~! rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.q., directed licensing. 

o The Government should b~ prohibited from acquiring 
technical data rights pertaining to commercial 



products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government. 

o Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Governm~nt provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

o If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 

Objectives of the Regulations 

In accordance with these concerns \and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified· five critical objectives of a technical data 
rights program: 

[1] 

(2] 

(3) 

(4] 

Provide the necessary protection of a contractor's or 
subcontraqtor' s proprietary and economic·'" interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

Achieve maximum long-term return. on our research and 
development resources by promoting. the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
~dvantage in our national defense. 

Reduce ·the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
proc~sses,. or· identifiable subparts by requiring that, 
regardless of the source of funding, the Government 



[5] 

obtain royalty~free access to 
developed with Government funds 
possession of the technical data. 

the technical data 
rather than physical 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 

The Department's Regulation 

[1] Acquisition Procedures. The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum ·essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department' s 
rule lacks the essential regulatory. ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary ~ncentives for produc~ 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government ·should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired--the 
solution to the particular need or problem. Since these 
procedures would define ho~ the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition.~· 

[a] Specif-ic Acquisition Procedures. Since the Department's 
rule provides only general policy guidance on technicai data 
acquisition, · the contracting officer, rather than proceed 
into uncharted territory, will most likely. adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 



acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn ·will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule· 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR)," because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full conside~ation of the potential 
damage to the economic interests of the con~ractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: . (1) identify the need for the. data, 
( 2) fit the sol uti on to that need, and ( 3) include in his 
determination of the appropriate solution --the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government-furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data .generally are essential for the effective and 
efficient.operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's ·specific needs and limit the damage to the. 
potential commercial use of the technology. A i•third screen" 
would identify tho~e technical data developed exclusively· 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 



developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: · 

227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 

• • • I perta1n1ng to the techn1cal data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

-·-(2) Performance ·specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the: contracting officer should. assess whether the 
expected savings from meeting reproc;::~re:ment or other 
clearly specified objectives through the :acquisition of 
technical data c;>r rights in technical data relating to 
an item~ component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 



costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government's 
objectives. 

(2) The contracting officer should actively consider the 
alternative(s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative(s) from· 
active consideration. 

(3) If, in accordance with·the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an. express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
co.ntractor' s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 

The provisions at ·(a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government. 

The provisions : at (b) would provide guidance to the 
contracting officer in the assessment of al.ternativ.es to 
Government acquisition a~d physical possession of technical 
~ata. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 



Government's needs, would require substantial. resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2). The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue ·would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as ''unlimited rights" in Section 227.4 72-
J(a), it would provide, wherever possible, protections 
against further disclosure. 

[b] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3(a)(2) 
should be replaced with the following: 

Section 227.472-3(a)(2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government ·contracts for 
commercialization. ·~en the development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the ~echnical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 
subcontracto~ notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ·publicly disclosed to meet the 
Government's sp~cifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i)Government Purpose License Rights shall be royalty­
free and subject to reasonable time limitations as 
agreed to :by the parties. Time limitations are 
necessary tq ensure that the technology embodied in the 
technical data is not· suppressed or abandoned and to 
offer commerciai opportunities · to other parties. · Time 
limitations may be determined in part by the 
contractor's contribu~ion to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known), likely economic life of 



the technology, and an assessment of the potential net 
social benefits _that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practic~le during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 

.commercialize the technology' does not agree to 
commercialize the technology within a reasonable time 
period, or fails to comply with any agreements 
concerning use of the technical data ~y or on behalf of 
the Government, then the Government may obtain 
unlimited rights in. such technical data and all 
requirements in these regulations that· pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations· or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons). 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the teqhnical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a· prohibition that the· third party may not 
further release,: disclose, or use these technical data 
for ~ommercial purposes unless otherwise permitted by 
the developing contractor. 

(v) All direct costs -incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 



necessary access to the' technical data are not 
reimbursable by the Government. 

The conditions at (a) (2)(ii) would provide that a contractor, 
who for a period .of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be · 
made between the developing contractor and any potential 
suppliers. . With this. approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the ·contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in ·a contract that t~e technical data be. , 
placed in escrow. 

Under these procedures, the Government's administrative costs 
to .manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, fbr the most part~ would 
be on the contractor, not the Government. Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements .(based on a model agreement that 
would reflect ·accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have grea~er ·assurance that the technologies in-which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved. in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These .conditions of commercial use would impose a threshold 
determination of the~ contractor's interest. If the 
contractor's burden . of meeting . the conditions of -com.niercial 
Us~, including any maintenance ~nd retrieval activities for 
~he purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 



the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227.472-3(a)(2) would increase competition 
in the long term and significantly decrease the Department's 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable ~echnologies developed 
under Governm.ent contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply .:technologies developed under Government 
contract to produce new products or enhance existing ones. 
Third, we shoul~~·isee fast_er and more complete delivery of 
technical data . t:o potential suppliers. The exchange of 
technical data· 'with potential suppliers· would be a 
contractual obliga.tion of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the pot~ntial supplier receives 
a technical data package tha·t appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for = .. :larification of his particular problem and 
avoid ttie otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient,---this approach 
would provide the m~ans for the potential contractors to 
request directly technical assistance from the developing 
contractor as p:.-oo:""t: of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of·each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government reso~=ces, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights . to: technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purp_ose 

: License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.·471. for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 



arbitrarily those technical data' that will be considered to 
pertain to an item, prod.uct, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

(a] Definition of "Develoned Exclusively at Private 
Expense." The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract." 

The Department then defines "required as an element of 
performance" as: 

"in connection with · the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary .for performance of a 
Government contract or subcontract." 

\ 
Under these definitions, the Department . apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract:-

These definitions do· not appear to contribute to the 
achievement of any· of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to . which the 
contractor can claim proprietary rights, especially when the 
such an· approach will seriously erode the competitive and 
te~hnology base available to the Department. 

we: propose an alternative definition of 
private expense," which would meet the 
terihnical data regulation: 

"exclusively 
objectives of 

at 
a 

"Exclusively at Private Expense• as used in this subpart 



means that any of the direct costs of development of the 
item, component, identifiab~e subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government. 
Government-sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable sUbpart thereof, or process in which the· 
technical data are embodied has not been exclusively 
funded by the Government." 

[b) "Developed Exclusively with Government Funds." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract." 

By applying two mutually exclusive tests--(1) paid for in 
whole by the Government or (2) reqliired as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development· ·of the it~m, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contra~t, then the 
Department would claim that the technical data pertaining to 
the item, ·component, or process were "exclusively Government 
funded" ·even when the contractor provides 99 percent of the 
development funds~ 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical . data pertaining to the 
contractor's proprietary ·item will revert to the Government 
as unli~ited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the.contractor's incentive to make 
available to the Government his. state-of-the-art technology 
or to use substantial resources to further develop a product 



under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 

"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of· 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract.• 

[3] Redundancy and Burden of the Notification Requirements 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the. 
contractor or subcontractor regarding the identification of 
rights in technical data:· (a) a "preaward notification" 
(227.473-1(a) (2)} to identify products or processes that 
would result in delivery of technical data to the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227. 4 73-1 (a) (3)) during performance of the 
contract prior to committing to the use of a privately 
developed product; (c) a ·"certification" (2.27. 473-1 (a) (4)) to 
accompany any response to a solicitation and the 
notifications of (a) and- (b), which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authoriza--t-ion for the 
contracting .officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rights as 
required by the clause at 252.227-7013. ' 

The Paperwork Reduction Act of 1980 as amended (44 u.s.c. 
Chapter· 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least· burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in·the Department's rule do not appear to meet 
either of these requirements. : We recommend that the 
Department. simplify the notification procedures to eliminate 
the redund~ncy and reduce the burden. 

The listing ·requirement in Section 227.472-3 and the clause 
at 252.227~7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 



privately developed product, then the Government will claim 
unlimited rights to those data. Appa~ently, the Government 
will claim such rights even if the contractor has 
legit~mately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The· 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage .further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 

227.473-1 Procedures 
technical data 

for establishing rights 
\ 

in 

(a) Notification. When the technical data pertain to an 
item, component, id~ntifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3(a)(2), will 
obtain Government Purpose License Rights-.,. for the time 
specified in· an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to ·be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent~ should declare the use 
of·such data before the contract is awarded. 
(i) If delivery of technical data developed at private 
expense is exi>ected under a Government contract, the 
provision at 252.227-7035; "Notification of Limited 
Rights in Technical Data, • shall be included in the 
solicitation. Under this prov1s1on, offerors are 
required to identify to the maximum practicable extent 
the use of the .items, components:,. identifiable subparts 
thereof, processes, or camputer- software that would 
result in technical data to be delivered to the 
Governmen~ with limited rights. 

(ii) Any_te~hnical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery·· of the technical data to the Government. 
This is necessary for the Government to make informed 
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judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, o:r; computer software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(i)The clause at .252.227-7035 requires offerors and 
contractors to notify the Government of any restrictions 
or potential restrictions on ·the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice ·advises the Government of :the 
contractor's or any subcontractors's intended use of the 
items, components, processes,. subparts, and computer 
software that are required to be delivered under the 
contract and that: .(1) have been developed 
exclusively at private expense (see 227.472-J(b)); and 
(2) embody technology tha~ the contractor or 
subcontractor intends to commercialize (see (227.472-
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,· Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written ·certification of its intent to 
commercialize the technology embodied in items, 
components, subparts . thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a), 
(b), and (c) the contracting officer, when the 
requirements of 227 ~ 4 72-2 have been met, should enter 
into agreements ·establishing the ~espective rights of 
the parties .iri the . technical data pertaining to any 
item,. component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based: on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472-2 and 227.473-1 and 
sh~ll be doc~ented to the maximum practicable extent in 
written agreem~nts made part of the contract. These 



aqreements should be established prior to the 
contractor's or subcontractor's commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of riqhts in technical data pertaininq to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's o~· 
subcontractor's assertion and in accordance with the· 
requirements of 227.47~-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the aqreement; 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's .assertion, submit to the offeror a 'Written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(iii)if the requirements of 227.472-2 have been met and 
the acquisition of technical datm or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 

(4] Redundancy of Section 227.473-l(b) (2) (i:il CBl. This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test--needed for immediate 
competition--is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is· signed· by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be ·a very rare event. This apparently 
narrow construction is fort;:unate, if correct, because any 
other interpretation of, ."immediate" would seem to 
unnecessarily discard oppor:tunities for commercial use of 
technologies developed under. Government contract and, hence, 
result in losses of technologically advanced defense products 



for the Government. 

The contracting officer will also lack guidance on the 
application of the second test--unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
(l)(a). This will clearly articulate the evaluation process 
that the contracting officer should follow in determining 
when negotiation is appropriate. Thus, this Section could be 
eliminated and a reference to our proposed 227.472-2 provided. 
in its place. 

(5] Clauses and Reporting Requirements. We would also urge 
that the Department review and simplify wherever possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Reduction Act, information collections in Federal 
agency regulations must be necessary, must be the least 
burdensome means to meet the agency' s need, and cannot be 
duplicative with any other Federal collection of information. 
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Office of the Controller 
Grants and Contracts Department 
U-151, Room 114 
343 Mansfield Road 
Storrs, Connecticut 06268 
(203) 486-4436, 486-4437 

Mr. Charles w. Lloyd 
Executive Secretary 
ODASD(P)OARS 
c/o OASD(PL) (MRS) 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 24, 1988 

The University of Connecticut wishes to submit the following comments with 
respect. to the interim rule published at 53 FR 10780 under the DFA~S Subpart 
227.4 - Technical Data, Other Data, Computer So~tware, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data. rights on federally funded research is 
summarized below, followed by our recommended revisions to the interitn rule. 

UNIVE~SITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry. 

University technology, however, involves not only patentable inventions but 
technical data and software. Th~· absence of a federal policy for technical data 
and software which parallels · that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
u.s. industry. 

The University of Con!'lecticut position was presented by COGR representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1 (b) (6) of the April 10, l987, · Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 
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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

3 June 1988 

Mr. Lloyd: 

Georgia Institute of Technology 
Atlanta, Georgia 30332-0420 

J. W. Dees, Director 
Office of Contract Administration 
(404) 894-4810 

version of my May 30, 1988 letter. 
has been inserted in line 7 of the 

1 

.. ~ .. 
' .. 

~. 

Attached is a corrected 
The word "uni~ersities" 
first paragraph and the 
"not" in the sixth line 

word "no" has been corrected to read··~: .... 
of the third paragraph. 

·~ 
•.•,·\ ·.) 

Sincerely, 
J.Vl. Dees 
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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P) DARS 
c/o OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 30, 1988 

Georgia Institute of Technology 
Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894-

TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded acro$S the broad spectrum of intellectual 
property. 

As was pointed out in testimony_given on by M.I~T~'s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subconnnittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories·under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and -
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 
Georgi Institute of Technology 

-By: J: W. Dees., Director 
Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
CX)GR 

An Equal Education and Empl<;>yment Opportunity Institution A Unit of the University System of Georgia 



·FRUNITED 
L::.,t TECHNOLOGIES 

May 31, 1988 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
c/o OUSD(A) (M&RS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

United Technologies Building 
Hartford. Connecticut 06101 . 
203/728-6255 

Joel W. Marsh 
Director 
Government Issues 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the D~partment of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD), Department of Energy~ National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and thle will· of the Congress as 
expressed in Public Laws 99~661 and 100-180~ Consequently, we 
were surprised that the interim regulation be~rs so little 
resemblance to the proposed ap_proach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (CODSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which~ if incorporated, 
could· improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements an·d will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim·regulation and the objeotives of 
th~ President's Policy on Science.and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99.:..66l and 100~180. Although the wording of 
the regulatio~ is very 6omplex~:it would appear that the DAR 
Council has pl~ced the Gove~n~ent's need for unlimited right~ in 
technical data for competitive reprocurement purposes as the . 
ove~all and primary objecti~e of the regulation. Any "balancing" 
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of interests of government and industry in technical data appears 
to be secondary to that o¥erall objective. The following two 
points will illustrate: first, data not included in a contract 
listing is automatically defined as "unlimited rights"; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology,.for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification" and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certifichtion" as a part of the 
bid/proposal process for new contracts will di.scourage the 
aggressive use of privately developed technology in defense 
products.' This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the ~egulation· needs extensive rev1s1on without the 
overwhelming bias in favor of unlimited rights in; all categories 
of data. These revisions could be enhanced through an under­
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 
We believe that the substance of the technical data issue lies in 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range:in 
types of data and industry's willingness and ability to satisfy 
much of the ~overnme~t's needs in this data. Instead, this 

I . 
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approach focuses extraordinary emphasis on the government's need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

truly yours, 

, U~~ fl)~ 
W. Marsh · I 

/ldj 



·UNIVERSITY OF 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
cjo OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 

31 May 1988 

The. University of Rochester offers the fo 11 owing comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4- Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in techno 1 ogy transfer, has an estab 1 i shed techno 1 ogy 
transfer program and has . been recognized by industry as having developed 
technology suitable for development and commercialization by corporations .. 

\ 
Public Law 96-517, as amended, by giving nonprofit organizations and small 

business the right .to own, develop, and commercialize patentable inventiuns 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this· public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This ·Can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and wi 11, in fact, ·make it more d i ffi cult to transfer university 
technology for commercial development. 

Section· 227.472, "Acquisition pol icy for technical data and rights in 
technical data", indicates that only the government can fulfill. its obligations 
of technology transfer and fails to recognize the valuable role that universitjes 
hav~ .in ,.the di ssemi nation. of. research .. res-ults.- We recommend. under 221.. 412. -:)(b)._ 
and l(c) that language is added that .recognizes the- contribution of tini~ersit~es 
and their technology transfer programs. 

518 Hylan Building 
University of Rochester 
Rochester, New York 14627 
(716) 275-5373 



Mr. Charles W. Lloyd · 
Re: DAR Case 87-303 

31 May 1988 
Page 2 

Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96-
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-511 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of ·its interactions and technology transfer with industry. The· mere 
existence of the government's un 1 i mi ted rights, whether exercised or not, wi 11 
severely 1 imit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to. be delivered under the terms of the tontract. 
This would effect the· transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227.412-3(a)(2)(ii)(B) be omitted. Pufilication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercia 1 .deve 1 opment of techn i ca 1 data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
unjversity, federal, foundation, and corporate). Section 227.473-1(b)(2) should 
be augmented to provide guidance to·contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of i terns, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). · As an _alternative to 
extensive language modification, Rochester recommends ··that the :SIBR rights in 
techn i ca 1 data and computer software be modified to inc 1 ude un i vers i ties and 
other nonprofits. 



Mr. Charles W. Lloyd 
Re: OAR Case 87-303 

31 May 1988 
Page 3 

Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 



Aeroquip Corporation 
Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson. Ml 49203-1972 
Phone:517-787-8121 
Telex: 22341 2 
TWX: 810-253-1947 

May 31, 1988 

Defense Acquisition Regulatory Council 
The Pentagon 
Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 
Executive Secretary 
CDASP (P) DARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 

Dear Mr. Lloyd: 

~-ILI\eroquip 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227.4 and Part 
252 of DFARS as published in the Federal Regist~r on April 1, 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required, please contact the undersigned. 

Very· truly yours,· 

. 11. 
ri:;::!Barn~ 
Ma~kYting Manager 
Product Development 

LB:tr 

cc: Bettie S. McCarthy 
Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 

Proprietary Industries Association 
220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 
Attention: H-. (Bud) Hill Jr., Counsel 

Mark A. Conrad 
Vice President -

-Secretary and General Counsel 
Aeroquip CorpOration 
300 S. East Avenue 
Jackson, MI 49203 

A TRiiiiOVA COMPANY 
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Honorable Robert B. Costello 
Under Secretary of Defense 

for Acquisition 
Department of Defense 
The·Pentagon- Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

-~-~--· -------··· -------. 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Reoister on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 
February 29, 1988 on an earlier draft of the rule. Also, 
discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for· items 
developed solely or predominantly with contractor resources. 
While I expect that this issue an9. others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number .of provisions of 
this . interim rule do not appear to meet the President's 
technology transfer objectives and will not support the 
Department •·s goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 
Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 
perform the agency's functions, (2) must be the least 
burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. ·clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination o.f rights in technical 
data developed using private or·Governm~nt resourc~s will be 
a key determinant of our success in this regard. · 

our ability to leverage the Government's investment -in 
product development will be influenced significantly by the 
Department's procedures to prote~t from release or disclosure 
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technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced .bY 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. ·The potential for 
di'sclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 
that risk. 

'· 

Technical data . represent spec~al types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data· and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable. return on that investment. If 
the Department, through 'its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor's 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We aiso strive to achieve effective competition. To obtain 
competition among $Uppliers for a product or proces~ 
developed using Government funds, a potential Government 
contractor may need to have access to technical dat~ 
pertaining to that product or process. Again, however, we 
must be particularly careful not to:unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively.· To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological.innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base-may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology; 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 

The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential · technical data and 
data rights and . will do . so in a manner that is least 
intrusive to. the contractor's economi~ interests~ However, 
the rule lacks the essential ingredient to implement that 
policy--the procedures that the contracting officer must use. 
to determine what technical data the Depa·rtment specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In Ol:lr 
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February 1988 letter, we urged the Department to include such 
procedures in. the final rule. We continue to view these 
procedures ,as ~bsolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost­
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
If it is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference, however, is 
for these procedures to be included in the rule itself. 

We recognize the Department's concern that future competition 
may be held hostage to a 9ritical element that the contractor 
chooses to develop at private expense. But we should be 
especially careful not to threaten. a contractor's legitimate 
proprietary technology to eliminate sdch a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract, " 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that .the 
development was necessary for performance of a Government 
contract or subcontract. " Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, ev-en if it was 
dev~loped solely or predominantly with contractor resour6es. 
The' Department can then claim "unlimited rights" in those 
technical data, which includes the·"rights to use, duplicate, 
release, or disclose ..• in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy d~veloped in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your in~ent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227.473-l(a) (2)) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
(227.473-l(a) (3)) to continue notifica~ion during performance 
of the contract; (3) a "certification" (227.473-1(a) (4)) to 
identify the contract under which the data are or were 
delivered, the expiration- date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227.472-3(a)) of technical 
data delivered to the Government with other than unlimited· 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well~ Under 
the Department's rule,. for example, if:a contractor fails to 
include in the list technical data pertaining to a privately 
developed product,. then the Government·will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identificat~on, 
notificati"n, and verification while protecting ·the 
contractor's property and economic interest. Unfortunptely 
the listing requirement at 227.472-J(a) appears to pe a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
-listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-J(a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227.473-l(b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor's 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227.473-l(b)(2)(ii)(B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. · 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes_ to the clauses to meet these objectives. 



-----:.----.:---------- _......cJ._,.,...._..__. ,;.,;· ............. ·:,.s.s _____ --··- .• -

I appreciate your consideration of these comments. 

,.. Sincerely, 
.,.Qan V. Burman 

Allan v. Burman 
Deputy Administrator and 

Acting Administrator 
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Enclosure 

Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or-Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. · 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, wiil reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new· knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its .own output embodying 
the new knowledge or by license and nonmonetary returns 
collected from other firms which leas.e the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate_ of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D, Patents, and Productivity, 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation.. When, as ·a 
consequence of potential disclosure of his technology, the 
contractor is. at-risk of being unable to ·recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor. 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 



of return on the investment. As a consequence of the 
diminished ·return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government· 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor •. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost­
effective procurements. 

While the Government sometime$ needs technical data 
pertaining to items, products, or processes it. procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access \to the technical data 
rather than the Government's physical possession of the 
technical data .. Physical possession of the technical data by 
the Government, in many cases, wastes · Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct :licensing and 
nondisclosure agreements between the respective contractors. 

Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 u.s.c. 3301), which includes:· 

"books, papers, maps, photographs, machine readable 
materials, or other .documentary materials ••• made ·or 
received· by .an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor ..• because of the informational value in them." 



The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOIA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data ·submitted 
under a procuremE;!nt contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 u.s.c. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 u.s.c. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is. no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors• proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data heed not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions ·as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly.with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of· our techn.ologies may be completely thwarted by FOIA 
requests directed solely at .discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 



Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author suryeyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding· 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 

·did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract. work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal, 1986, p. 19 . .) 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is ~ot assured. He states 
that: 

"Counsel advising a· government cont;ractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data will.-.,.definitely be 
withheld from disclosure.. (That agreements with agency 

·personnel over the confidentiality of information are 
not enforceable on1y exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor. information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled ••. no matter how careful the contractor, 
submitting . sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
.limiting the technlcal data physically acquired by the 
Government. The Government can often. successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing. or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 



Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of the 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 

"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 
trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the u.s. Supreme Court decision that 
microorganisms produced .bY genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsofed research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities w~re difficult to establish because of the 
complex regulations that accompanied Federal funding." 
(p. 184) 

Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in· the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
arid digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a .patient." (Market 
Structure and Innovation, p.17) · 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 



retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
'financial interest in university research has occurred: 

"Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars) . " ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase ·in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 -- four times the number issued in 1976, 
the last year the· statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

. \ 

Effective transfer of Government-funded technologies to 
contractors and protection of the con~ractor's investment 1n 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that ca.fl accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration ..• had the leading 
role in pioneering ·technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure .of the u.s. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects.on the structure 
of the u.s. international satellite communications· 
.industry. Because AT&T was the only private company to 
have heavily invested its own funds fpr satellite 
communications R&D ... it is likely that AT&T would have 
dominated the new international and domestic satellite 



communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, comme·rcial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission's decision allowing open entry 
into the domestic satellite communications services 
industry." (Information Technology R&D: Critical 
Trends and Issues, February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. Iri 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation," National Bure~u of 
Economic Research, 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 

The President's Policies 

The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983), -... -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitivenes_s Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non-patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP), were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty-free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to: the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The Presidentis Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 



Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there·are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and ther~by 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts. \ 

The Packard Commission also provided recommended specific. 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, shoirld not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively . at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
·"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

o If the Department seeks addition~! rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.q., directed licensing. 

o The Government should b~ prohibited from acquiring 
technical data rights pertaining to commercial 



products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government. 

o Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Governm~nt provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

o If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 

Objectives of the Regulations 

In accordance with these concerns \and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified· five critical objectives of a technical data 
rights program: 

[1] 

(2] 

(3) 

(4] 

Provide the necessary protection of a contractor's or 
subcontraqtor' s proprietary and economic·'" interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

Achieve maximum long-term return. on our research and 
development resources by promoting. the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
~dvantage in our national defense. 

Reduce ·the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
proc~sses,. or· identifiable subparts by requiring that, 
regardless of the source of funding, the Government 



[5] 

obtain royalty~free access to 
developed with Government funds 
possession of the technical data. 

the technical data 
rather than physical 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 

The Department's Regulation 

[1] Acquisition Procedures. The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum ·essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department' s 
rule lacks the essential regulatory. ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary ~ncentives for produc~ 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government ·should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired--the 
solution to the particular need or problem. Since these 
procedures would define ho~ the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition.~· 

[a] Specif-ic Acquisition Procedures. Since the Department's 
rule provides only general policy guidance on technicai data 
acquisition, · the contracting officer, rather than proceed 
into uncharted territory, will most likely. adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 



acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn ·will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule· 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR)," because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full conside~ation of the potential 
damage to the economic interests of the con~ractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: . (1) identify the need for the. data, 
( 2) fit the sol uti on to that need, and ( 3) include in his 
determination of the appropriate solution --the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government-furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data .generally are essential for the effective and 
efficient.operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's ·specific needs and limit the damage to the. 
potential commercial use of the technology. A i•third screen" 
would identify tho~e technical data developed exclusively· 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 



developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: · 

227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 

• • • I perta1n1ng to the techn1cal data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

-·-(2) Performance ·specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the: contracting officer should. assess whether the 
expected savings from meeting reproc;::~re:ment or other 
clearly specified objectives through the :acquisition of 
technical data c;>r rights in technical data relating to 
an item~ component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 



costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government's 
objectives. 

(2) The contracting officer should actively consider the 
alternative(s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative(s) from· 
active consideration. 

(3) If, in accordance with·the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an. express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
co.ntractor' s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 

The provisions at ·(a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government. 

The provisions : at (b) would provide guidance to the 
contracting officer in the assessment of al.ternativ.es to 
Government acquisition a~d physical possession of technical 
~ata. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 



Government's needs, would require substantial. resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2). The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue ·would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as ''unlimited rights" in Section 227.4 72-
J(a), it would provide, wherever possible, protections 
against further disclosure. 

[b] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3(a)(2) 
should be replaced with the following: 

Section 227.472-3(a)(2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government ·contracts for 
commercialization. ·~en the development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the ~echnical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 
subcontracto~ notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ·publicly disclosed to meet the 
Government's sp~cifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i)Government Purpose License Rights shall be royalty­
free and subject to reasonable time limitations as 
agreed to :by the parties. Time limitations are 
necessary tq ensure that the technology embodied in the 
technical data is not· suppressed or abandoned and to 
offer commerciai opportunities · to other parties. · Time 
limitations may be determined in part by the 
contractor's contribu~ion to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known), likely economic life of 



the technology, and an assessment of the potential net 
social benefits _that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practic~le during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 

.commercialize the technology' does not agree to 
commercialize the technology within a reasonable time 
period, or fails to comply with any agreements 
concerning use of the technical data ~y or on behalf of 
the Government, then the Government may obtain 
unlimited rights in. such technical data and all 
requirements in these regulations that· pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations· or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons). 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the teqhnical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a· prohibition that the· third party may not 
further release,: disclose, or use these technical data 
for ~ommercial purposes unless otherwise permitted by 
the developing contractor. 

(v) All direct costs -incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 



necessary access to the' technical data are not 
reimbursable by the Government. 

The conditions at (a) (2)(ii) would provide that a contractor, 
who for a period .of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be · 
made between the developing contractor and any potential 
suppliers. . With this. approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the ·contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in ·a contract that t~e technical data be. , 
placed in escrow. 

Under these procedures, the Government's administrative costs 
to .manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, fbr the most part~ would 
be on the contractor, not the Government. Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements .(based on a model agreement that 
would reflect ·accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have grea~er ·assurance that the technologies in-which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved. in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These .conditions of commercial use would impose a threshold 
determination of the~ contractor's interest. If the 
contractor's burden . of meeting . the conditions of -com.niercial 
Us~, including any maintenance ~nd retrieval activities for 
~he purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 



the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227.472-3(a)(2) would increase competition 
in the long term and significantly decrease the Department's 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable ~echnologies developed 
under Governm.ent contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply .:technologies developed under Government 
contract to produce new products or enhance existing ones. 
Third, we shoul~~·isee fast_er and more complete delivery of 
technical data . t:o potential suppliers. The exchange of 
technical data· 'with potential suppliers· would be a 
contractual obliga.tion of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the pot~ntial supplier receives 
a technical data package tha·t appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for = .. :larification of his particular problem and 
avoid ttie otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient,---this approach 
would provide the m~ans for the potential contractors to 
request directly technical assistance from the developing 
contractor as p:.-oo:""t: of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of·each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government reso~=ces, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights . to: technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purp_ose 

: License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.·471. for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 



arbitrarily those technical data' that will be considered to 
pertain to an item, prod.uct, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

(a] Definition of "Develoned Exclusively at Private 
Expense." The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract." 

The Department then defines "required as an element of 
performance" as: 

"in connection with · the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary .for performance of a 
Government contract or subcontract." 

\ 
Under these definitions, the Department . apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract:-

These definitions do· not appear to contribute to the 
achievement of any· of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to . which the 
contractor can claim proprietary rights, especially when the 
such an· approach will seriously erode the competitive and 
te~hnology base available to the Department. 

we: propose an alternative definition of 
private expense," which would meet the 
terihnical data regulation: 

"exclusively 
objectives of 

at 
a 

"Exclusively at Private Expense• as used in this subpart 



means that any of the direct costs of development of the 
item, component, identifiab~e subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government. 
Government-sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable sUbpart thereof, or process in which the· 
technical data are embodied has not been exclusively 
funded by the Government." 

[b) "Developed Exclusively with Government Funds." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract." 

By applying two mutually exclusive tests--(1) paid for in 
whole by the Government or (2) reqliired as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development· ·of the it~m, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contra~t, then the 
Department would claim that the technical data pertaining to 
the item, ·component, or process were "exclusively Government 
funded" ·even when the contractor provides 99 percent of the 
development funds~ 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical . data pertaining to the 
contractor's proprietary ·item will revert to the Government 
as unli~ited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the.contractor's incentive to make 
available to the Government his. state-of-the-art technology 
or to use substantial resources to further develop a product 



under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 

"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of· 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract.• 

[3] Redundancy and Burden of the Notification Requirements 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the. 
contractor or subcontractor regarding the identification of 
rights in technical data:· (a) a "preaward notification" 
(227.473-1(a) (2)} to identify products or processes that 
would result in delivery of technical data to the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227. 4 73-1 (a) (3)) during performance of the 
contract prior to committing to the use of a privately 
developed product; (c) a ·"certification" (2.27. 473-1 (a) (4)) to 
accompany any response to a solicitation and the 
notifications of (a) and- (b), which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authoriza--t-ion for the 
contracting .officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rights as 
required by the clause at 252.227-7013. ' 

The Paperwork Reduction Act of 1980 as amended (44 u.s.c. 
Chapter· 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least· burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in·the Department's rule do not appear to meet 
either of these requirements. : We recommend that the 
Department. simplify the notification procedures to eliminate 
the redund~ncy and reduce the burden. 

The listing ·requirement in Section 227.472-3 and the clause 
at 252.227~7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 



privately developed product, then the Government will claim 
unlimited rights to those data. Appa~ently, the Government 
will claim such rights even if the contractor has 
legit~mately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The· 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage .further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 

227.473-1 Procedures 
technical data 

for establishing rights 
\ 

in 

(a) Notification. When the technical data pertain to an 
item, component, id~ntifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3(a)(2), will 
obtain Government Purpose License Rights-.,. for the time 
specified in· an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to ·be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent~ should declare the use 
of·such data before the contract is awarded. 
(i) If delivery of technical data developed at private 
expense is exi>ected under a Government contract, the 
provision at 252.227-7035; "Notification of Limited 
Rights in Technical Data, • shall be included in the 
solicitation. Under this prov1s1on, offerors are 
required to identify to the maximum practicable extent 
the use of the .items, components:,. identifiable subparts 
thereof, processes, or camputer- software that would 
result in technical data to be delivered to the 
Governmen~ with limited rights. 

(ii) Any_te~hnical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery·· of the technical data to the Government. 
This is necessary for the Government to make informed 
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judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, o:r; computer software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(i)The clause at .252.227-7035 requires offerors and 
contractors to notify the Government of any restrictions 
or potential restrictions on ·the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice ·advises the Government of :the 
contractor's or any subcontractors's intended use of the 
items, components, processes,. subparts, and computer 
software that are required to be delivered under the 
contract and that: .(1) have been developed 
exclusively at private expense (see 227.472-J(b)); and 
(2) embody technology tha~ the contractor or 
subcontractor intends to commercialize (see (227.472-
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,· Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written ·certification of its intent to 
commercialize the technology embodied in items, 
components, subparts . thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a), 
(b), and (c) the contracting officer, when the 
requirements of 227 ~ 4 72-2 have been met, should enter 
into agreements ·establishing the ~espective rights of 
the parties .iri the . technical data pertaining to any 
item,. component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based: on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472-2 and 227.473-1 and 
sh~ll be doc~ented to the maximum practicable extent in 
written agreem~nts made part of the contract. These 



aqreements should be established prior to the 
contractor's or subcontractor's commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of riqhts in technical data pertaininq to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's o~· 
subcontractor's assertion and in accordance with the· 
requirements of 227.47~-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the aqreement; 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's .assertion, submit to the offeror a 'Written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(iii)if the requirements of 227.472-2 have been met and 
the acquisition of technical datm or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 

(4] Redundancy of Section 227.473-l(b) (2) (i:il CBl. This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test--needed for immediate 
competition--is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is· signed· by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be ·a very rare event. This apparently 
narrow construction is fort;:unate, if correct, because any 
other interpretation of, ."immediate" would seem to 
unnecessarily discard oppor:tunities for commercial use of 
technologies developed under. Government contract and, hence, 
result in losses of technologically advanced defense products 



for the Government. 

The contracting officer will also lack guidance on the 
application of the second test--unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
(l)(a). This will clearly articulate the evaluation process 
that the contracting officer should follow in determining 
when negotiation is appropriate. Thus, this Section could be 
eliminated and a reference to our proposed 227.472-2 provided. 
in its place. 

(5] Clauses and Reporting Requirements. We would also urge 
that the Department review and simplify wherever possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Reduction Act, information collections in Federal 
agency regulations must be necessary, must be the least 
burdensome means to meet the agency' s need, and cannot be 
duplicative with any other Federal collection of information. 
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Office of the Controller 
Grants and Contracts Department 
U-151, Room 114 
343 Mansfield Road 
Storrs, Connecticut 06268 
(203) 486-4436, 486-4437 

Mr. Charles w. Lloyd 
Executive Secretary 
ODASD(P)OARS 
c/o OASD(PL) (MRS) 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 24, 1988 

The University of Connecticut wishes to submit the following comments with 
respect. to the interim rule published at 53 FR 10780 under the DFA~S Subpart 
227.4 - Technical Data, Other Data, Computer So~tware, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data. rights on federally funded research is 
summarized below, followed by our recommended revisions to the interitn rule. 

UNIVE~SITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry. 

University technology, however, involves not only patentable inventions but 
technical data and software. Th~· absence of a federal policy for technical data 
and software which parallels · that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
u.s. industry. 

The University of Con!'lecticut position was presented by COGR representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1 (b) (6) of the April 10, l987, · Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 



?AGE 2 

UNIVERSITY COMHENTS ON INTERIM RULE 

our comments on the interim rule and recommendations for revision are set 
rth below and amplified in Attachment 2, General Comments. 

Recommendations 1 through 8 would revise the regulations and the applicable 
contract clause in a manner intended to ensure that the rights acquired by the 
government from all contractors are adequate to meet essential Government 
purposes but not so broad as to inhibit the transfer of the technology or 
discourage industrial companies from investing in its further development and 
commercialization. 

Recommendation 9 is an alternative directed solely at nonprofit contractors. 
Although we view it as preferable from a university standpoint, it is submitted 
as an alternative and not as a· sole recommendation, in as much as we believe the 
effective transfer of technology to enhance u.s. competitiveness depends on 
adopting the same underlying principles for all R&D contractors including 
industrial organizations and federal laboratories', as we are recommending for 
universities and other nonprofit institutions. 

A. GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with respect 
to the dissemination of research results. T~e University recommends two changes 
to recognize the tiaditional and increasingly a6tive role of universities in 
disseminating the results of Federally funded research. 

Recommendat ions 1 and 2 

Under 227.472-l(b) -.Add the following sentence: 

"Universities and other nonprofit organizations, on the other hand, play an 
important role in disseminating the results ·of fundamental research to the 
industrial sector and government policy should not inhibit that transfer." 

Under 227.472-l(c) -Add the underlined phrase so that the second sentence 
reads as follows: 

"vfuen the Government pays for research and development, it has an obligation 
to foster technological progress through wide disseminati6n of the 
information by the Government or through technology transfer programs 
conducted by the contractor and, -where practicable, to provide competitive 
opportunities for other interested.parties." 

B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 
. . 

Under·the interim rule, the government acquires unlimited rights ,to techni~al 
data and to computer software.:generated in the course of a contract whether or 
not it pertains to parts, components or processes needed for reprocureme~t; 
wf:tether or not the government has a·: need .for i:t; and whether or not it has been 
s~ecifi~d for delivery. 

As· set forth 
difficulties for 

in Attachment 2, 
the universities by 

General Comments, this 
discouraging collaboration 

creates major 
with industry 
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and by requiring the almost impossible task of identifying and segregating 
technical data and computer software attribut~ble to a specific time period on a 
esearch program which has been generating data and software cumulativelf over a 

much longer period. The existence of unlimited rights in the government, 
whether or not exercised, seriously inhibits the contractor's ability to 
effectively transfer technical data and software to the commercial sector. 

These views are substantially the same as those expressed by Federal 
laboratory personnel in the GAO study "Technoloyy Transfer Constraints 
Perceived by Federal Laboratories and Agency Officials'' (GAO/RCED-88-ll6BR) , 
which was issued in Ivlarch 1988. An excerpt from that report is included in 
Attachment 2. 

The University believes that any rights which the government obtains in 
technical data and computer s0ftware should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following: 

Recorrunendat'ions ~' i, 2_ 

3. Minimum government needs. Under 227.472-2, add the following: 

"~·Jhere the technical data or computer software results from research 
and development-contracts and does not pertain to items, components or 
processes to be competitively acquired or needed for repair, overhaul 
or replacement, DOD will encourage dissemination and commercialization 
by the contractor." ·\ 

4. Technical data. In the clause at 252.227-7013 under (b) (1), 
Unlimited Fights, (and in the text .at 227.4 72-3 (a) (1) ) , revise (i) and 
(ii) to add the underlined language: 

"(i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
provided the contracting_officer has identified~ specific need for the 
data and that need cannot_be met through other~-

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of .such 
data ~ specified as an element of performance under a Government 
contract or subcontract." 

5. Computer software. 
Unlimited Rights, revise 
language: 

In the clause at 252.227-7013, under (c) (2}, 
(i} and (ii} by adding the underlined 

''(i) Computer software resultini directly from performance of 
experimental, developmental or research work where delivery of such 
software:~ specified as an element of: perfo~e in this -or any 
other G?vernment contract, or generated as a necessary part of 
performing_a contract, where delivery of such software is specified as 
an element of performanc~ ---- ------



GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3 (a) (2) of the interim rule provides 
unlimited Government rights under which the Government may 
Government purpose license rights "To encourage commercial 
technologies developed under Government contracts ... " 
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an exception to 
agree to accept 
utilization of 

However, (2) (ii) provides that "the contracting officer should not agree to 
accept GPLR when -

"(A) Technical data are likely to be used for competitive procurement 
involving large numbers of potential competitors, for items such as 
spares"; and 

"(B) Technical data must be published (e.g., to disclose the results 
of research and development efforts." 

This pairing of competitive procurement and the dissemination of research 
results as functions for which conunercial utilization will not be encouraged is 
both inexplicable and alarming to the universities. It can easily be 
interpreted as a specific constraint on the ability of universities to trarisfer 
technology generated in the course of basic and applied research programs, which 
appears diametrically opposed to the President's Executive Order 12591 and 
emerging Federal policy. 

Recommendation 6 

\ 
~ve recommend that 227.472-3 (a) (2) (ii) (B) be omitted and a new section, 
added: 

"(iii) When the government does not require immediate use of the data 
for competition and the contractor is a university or other nonprofit 
organization which has an interest in commercializing the data, the 
contracting officer will accept Government Purpose License Rights, 
which will expire after a specified period of time." 

D. GOVERNf.'JENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in Attachment 
2, General Comments, the effective dissemination of software by those who 
created it requires the same policies as governs patents. Unlimited government 
rights have inhibited dissemination and commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or neatly 
attributed to specific authors or funding. Its successful dissemination and 
commercialization frequently requires the continuing involvement of the original 
authors who created and understand its architecture and the intricacies of its 
source code. If ~n :institution has established a program for the dissemination 
of computer softwa~e ,_ that institution should be free to pursue it. 

Recommendation 7 

With respect to computer software, in the clause at 252.227-7013, 



revise (c} (1) 
which would 
above: 

Restricted Rights 
parallel the proposed 
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by adding a new subparagraph (iii) 
new subparagraph (iii) under GPLR 

"(iii) In cases where the Government would otherwise he entitled to 
unlimited rights, unless the Contracting Officer determines during the 
identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or nonprofit organization which agrees 
to commercialize the technology." 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely that 
technical data and computer software generated in the performance of university 
research will he the cumulative result of continuing research conducted over a 
period of time with multiple sources. of funding and may involve the 
participation of students and others whose effort is supported by university 
funds or other sUpport. It is, therefore, quite likely that university research 
will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide the 
negotiation of government-university rights in technical data and computer 
software. 

Under 
ituations 

rights in 
negotiates 

227-473-1 (b) (2) a series of negotiat~on factors and negotiation 
are provided as guidance for the contracting of.ficer when negotiating 
technical data developed with mixed funding or when the Government 
to relinquish right~ or to acquire greater rights. 

The University believes it is essential that guidance he added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 

Add the_ following new subparagraph to (b) (2) (ii) 

"(D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit which 
is interested in commercializing the data, the government will 
negotiate Government Purpose License Rights which will expire if the 
contractor fails to make reasonable· efforts to pursue 
commercialization." 

F. AN ALTERNATIVE RECOHMENDATION - ADOPT ALTERNATE II 

Technical data and 90mputer software generated in. the course of university 
research rarely involves the competitive procurement of items, components, 
parts, and processes.· Consequently, data regulations focused primarily on 
competitive procurement are particularly inappropriate for university research. 

difying those regulations so that they do· not inhibit the transfer of 
technology between universities and the commercial sector is exceedingly 
difficult. 
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The applicable clause, 252.227-7013, does contain, in Alternate II, 
revisions that would . be significantly more appropriate and workable for 

university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIR Program), in response to Public Law 97-219, 
requires in subparagraph (d) that the clause at 252.227-7013, with its Alternate 
II, shall he included in all contracts awarded under the SBIR Program which 
require delivery of technical data or computer software. 

The following recommendation is, therefore, provided as an alternative to 
recommendations 4 through 8, set forth in B through E above: 

Recommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 
227.479 by revising the title to read "Small Business Innovative 
Research Program (SBIR Program) and University Research Programs" 

Add the following new paragraph (e) : 

"(e) The clause at 252.227-7013, Rights in Technical Data and Computer 
Software, with its Alternate II, shall be included in all contracts 
awarded to colleges and universities for the conduct of basic or 
applied research, which do not require the delivery of technical data 
or computer software needed by the Government for the competitive 
procurement of items, components, or processes." 

In Section 227.471,· ·Definitions, ~edify . the definition of Government 
Purpose License Rights to read in Part: 

"and in the SBIR Program and for colleges and universities, computer 
software .... " 

We appreciate the opportunity to comment. 

Sincerely, 

Director Office of Grants & Contracts 

Thomas G. Giolas 
Dean of the Graduate School and 
Director of the Research Foundation 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that -

The ownership and the ri-ght to disseminate th-e research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as· to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and ·commercialiiation. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. ·96-517 
--

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so ·troublesome 
today . 

. In addition, P.L. 96-517 has facilitated ~trong~r research 
relationships betweeri univers1ties and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology~ 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, . 
however, it has become increasingly obvious that· the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property .rights. 

. For example, a number of universities, including MIT, are working on 
nuclear magnetic resonanc_e (NMR) imaging devices because, unlike x-rays u:sed 
in CAT scans, m~gnetic ftelds have no known toxic side effects. But.to 
achieve the accuracy of CAT ~canned images r~quires a sophisticated and 
integrated hardware and software system. · 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and _ 
commercialization of the technology by the university 
which created it or by the university's licensees. 



Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ~LL DATA GENERATED 

The Government's acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts._ 

Discouraging University-Industry Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial spons·or on an acceptable 

· basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more . 

. enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. · 

\ 
-The same situation exists today with respect to computer software and 

other technical data as existed for patentable inventions prior to 1980. 
Industrial companies ·are reluctant to fund the development of software at 
~niversities when a Federal agency ~cqui~es unlim1ted rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as rep9rted in the GAO study "Technology Transfer -
Constraints Perceived by Federal Laboratories ·and Agency Officials" 
(GAO/RCED-88-116BR), which was issued in March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings .dealing with 
computer software are as follows: · 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories' technology base and u·.s~ business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate· with businesses on research and 
development. Many of these.officials~ stated, however, that the 
four ident·ified .con~traints need to be addressed to: further 
improve the effectiveness of their laboratoiies' technol~gy 
transfer efforts. They believe that removing or ·reducing these 
constraints would {1) provide more incentives to transfei cbmputer 
software technology to U.S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory reso4rces, and 
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research team an opportunity to advance the state of the~rt. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university st~ndpoint: 

" ... It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know~how·and 
expertise which the contractor previously possessed. and applied to· 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the cqntract or grant. Broad 
and sweeping terminology giving the government rights in 'all data 
first produced or generated in the course of or· under this 
contract' or 'in all data generated under this contract whether or 
not delivered' should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 
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BFGoodrich 

Aerospace and Defense Division 
Aircraft Wheel and Brake Operations 
P.O. Box340 
Troy. Ohio 45373 
(513) 339-3811 

FAX 513-339-3813 
TLX 288043 

May 24, 1988 

DEFENSE ACQUISITION REGULATORY COUNCIL 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Ronald W. Hodges 
General Manager 
Military Programs 

Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 

SUBJECT: DAR CASE 87-303, INTERIM RULE ON RIGHTS IN 
TECHNICAL DATA 

The BFGoodrich Company, Aerospace and Defense Division, 
Aircraft Wheel and Brake Operations, develops, manufactures, 
and supports aircraft wheels and brakes for commercial, general 
aviation, and military customers worldwide. One of the keys to 
the success of our business in all o~ these markets is that all 
of our technical data has been developed by us at our expense. 
However, legal and regulatory changes over. recent years have 
threatened to erode or outright destroy our position with 
respect to proprietary data in the mili~ary market. 

Because of the need to protect our past and continuing 
investment in proprietary technical data we, along with several 
other companies, have become members of the Proprietary 
Industries Association (PIA). We have reviewed the comments on 
the interim rule prepared by PIA and endorse their position. 

We would like to emphasize, in particular, BFGoodrich's 
objection to that part of the definition of "Developed 
Exclusively at Private Expense" which reads"··· the 
development was not required as an element of performance of a 
Government contract or subcontract." First, this language 
would essentially require a contractor or subcontractor who 
wanted to declare his data for an item to be proprietary to 
know whether any Government contract or subcontract with any . 
contractor or subcontractor ever required or was requiring the 
development of the same or equivalent item. This is not 
possible. Second, the language is not clear if the development 
required was to be performed at any ~ime during or before the 
contract. It seems reasonable to conclude that the use of an 
item, developed at private expense but ·used in the performance 
of a Government contract or subcontract would be declared 
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not to be developed exclusively at private expense, only 
because its development could have been interpreted as having 
been required under a particular contract or subcontract. 

The offending language should, therefore, be removed from the 
definition. Because of the reasons cited above, the additional 
language within the same definition which reads "All indirect· 
costs of development are considered Government funded when 
development was required as an element of performance in a 
Government contract or subcontract" should be deleted. 

We appreciate the opportunity to comment on this most impbrtant 
subject. 

Sincerely, 

THE BFGOODRICH COMPANY 

Ronald w. Hodges 
General Manager, Military Programs 

/ph 



National Tholing & Machining Association 

PRECISION 

HAND DELIVERED 

Mr. Charles Lloyd 
Executive Secretary 

June 9, 1988 

Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD(A&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, D.C. 20301-3062 

RE: DAR Case 87-303 

Dear Mr. Lloyd: 
\ 

The National Tooling & Machining Association appreciates 
this opportunity to submit these comments on the proposed 
revisions to DoD FAR Supplement provisions implementing the 
Fiscal Year 1988 Defense Authorization Act, P.L. 100-180, 
section 80 8. 

NTMA represents the tooling and machining industry. This 
industry is composed of 14,000 plants almost ~11 of which are 
small business concerns. These companies build special tools, 
dies, jigs, fixtu~es, molds, gauges, ~pecial machines 
(automation, robotics, and production lines) and precision 
machine parts or components. They use a wide variety of 
equipment and processes, including_most machine tools from the 
simplest lathe to complex electrical-chemical milling, and 
electron-beam welding. They commonly achieve tolerances to one 
ten-thousandth of an inch and regularly use computers as an aid 
in design, machining, and control of operations. 

The tooling and machining industry is the cornerstone of 
modern mass production. The 14,000-companies in the industry 
serve virtually every other industry in the :nation, from 
automotive to aerospace. Without the services of these thousands 
of highly com~etitive. small companies mass production would riot 
exist. 

9300 Livingston Road • Ft. Washington, Maryland 20744 • (301) 248-6200 



.-NTMA member companies are ready, willing and able to provide 
DoD with high quality spare parts at a fraction of prices 
presently paid and with materially shorter lead times. However, 
they have been repeatedly precluded from bidding because the 
Government has incomplete data or because of prime contractor 
claims to rights in data. 

Less than 10% of the approximately $19.5 billion spent by 
the DoD on spare parts is awarded through open competition. 
Considering that costs savings of almost one-half have repeatedly 
been documented when spare parts contracts are openly competed 
the need for Government ownership of data rights is obvious. 

At the outset we note the difficult position in which the 
DAR Council is placed by recent legislative developments. 

It made no sense for Congress in section 953 of P.L. 99-500 
to weaken the rule requiring complete development at private 
expense at a time when technical data problems remain the 
greatest barrier to competitive spare parts contracts. For 
example the Air Force Logistics Command has screened 255,420 of 
the 873,420 parts in its inventory for possible competitive 
procurement and determined that not even restricted competition 
could be used to purchase 147~82 parts. Of these totally 
noncompetitive procurements, 73.5% were caused by data problems. 
More specifically, 34,545 parts or 23.4% of the noncompetitive 
purchases were because of proprietary claims, 28,791 parts or 
19.5% were because there was no technical data in the 
Government's possession and 45,304 or 30i~6% resulted from 
incomplete data. It would appear that about 50% of these dollars 
spent without even restricted competition were caused by 
proprietary claims· since propr_ietary claims are the cause of most 
incomplete data situations.@ 

@ AFLC Summary for Fiscal Year 1985. A 1984 Report of the OSD 
Technical Data Study Group entitled "WHO SHOULD OWN DATA RIGHTS: 
GOVERNMENT OR INDUSTRY?" is cited for the proposition that only 
4.1% of the parts in DoD's spare parts inventory are purchased 
noncompetitively because of proprietary claims. This figure is 
misleading for several reasons. First, in arriving at this 
figure the Study Group did not include the 26.7% of the parts 
which are coded "H" for incomplete data. As indicated by 
Oklahoma City Air Logistics Center Competition Advocate John 
Schultz, most incomplete data situations involve proprietary 
claims. Second, by considering the entire DoD spare parts 
inventory, jet engine parts are considered the same as nuts and 
bolts which obviously are not proprietary.. A better measure of 
the impact of proprietary claims on competitive procurement would 
be to consider the dollar value under each procurement code. 
Finally, the study does not 6onsider the numerous cases where 
propriet~ri claims cause competition to be restricted ·to approved 
sources, e.g.- a prime and its economically dependent 
subcontractor. 
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In addition, virtually all technical data is received for 
competitive review more than three years after final payment or 
delivery of the data. It clearly makes no sense to devote 
manpower to reviewing data rights until it is known what spares 
are needed. It is also clear that the DoD does not have the 
resources to review data rights claims in the limited time now 
permitted. 

We recognize that these are points for Congressional rather 
than regulatory action. However within the Congressional 
constraints of P.L. 99-500 and P.L 100-180 we believe there is 
room for improvement in the proposed regulation. 

Our comments are set forth below after a background 
discussion concerning the evolution of DoD data rules and what is 
needed by small businesses to compete for spare contracts. A 
complete understanding of what is needed for small businesses to 
compete is essential because this rule should not place more 
barriers than those mandated by P.L. 98-525 to those small 
businesses attempting to compete for DoD spare parts contracts 
and licensed foreign requirements. · 

I. Background 

A. Historical Perspective 

1. Rules Promulgated by DoD in 1964 

The basic rules concerning the acqudsition of technical data 
were promulgated by DoD in May 1964 in Defense Procurement 
Circular 6 and remained essentially unchanged·until the recent 
enactment of Publ{c Law 99-SOQ. In order for a contractor to 
properly affix a limited rights legend to technical data under 
this longstanding rule, the data must pertain to an item, 
component or process that was (1) a trade secret (2) developed 
(3) at private expense. 

"Developed" was interpreted as meaning brought to at or near 
the point of practical application. In order for an item to have 
been considered as developed at private expense all development 
was required to have been at private expense. In other words, if 
the development of an item was funded with a mixture of 
Government and private funds, the Government obtained unlimited 
rights in data. 

Standard clauses have long required a contractor to 
substantiate its claims to rights in data by clear and convincing 
evidence for as long as it asserted them. 

2. The Defense Procurement Reform Act of 1984 

·congress enacted the Defense Procurement Reform Act of 1984 
as part of the FY1985 DoD Authorization Act, P.L. 98-525. The 
Act resulted from the immense cost to the taxpayer of 
noncompetitive spare parts procurements, many of which resulted 
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·from spurious contractor claims to rights in data. P.L. 98-525 
added 10 u.s.c. 2320 and 2321 which are respectively enti~led 
"Rights in technical data" and "Validation of proprietary 
restrictions" to the Armed Services Procurement Act. 

10 u.s.c. 2320 (a) required the promulgation of regulations 
defining legitimate proprietary interest. For the first time 10 
u.s.c. 2321 provided a statutory mechanism for challenging 
contractor proprietary claims. 

DoD proposed rules to implement P. L. 98-525 in the Federal 
Register of September 10~ 1985. Just as the regulations 
promulgated by DoD in 1964, the regulations proposed under Public 
Law 98-525 would have permitted limited rights legends only to be 
placed on technical data for items developed completely at 
private expense. Those proposed regulations followed the 
interpretation of then existing rules. In order to be considered 
as developed at private expense under the 1985 proposed 
regulation, an item would have had to have been brought to the 
point of practical application. The proposed rules also required 
"completed development ••• without direct Government payment" in 
order for a contractor to claim proprietary rights. This was 
consistent with the requirement that an item be brought to the 
point of practical· application in order to be patentable and 
restated the rule under which the Government obtained unlimited 
rights when development was accomplished with a mixture of 
Government and private funds. 

NTMA was generally pleased with th~ proposed implementation 
of the technical data provisions contained in P.L. ~8-525 and 98-
577. As stated in our October 1, 1985 comments "It is to the 
credit of the Def~nse Acquisition Regulatory Council that these 
proposed regulations show an inclination to protect the taxpayers 
interest." 

The regulation proposed under P.L. 98-525 was opposed by 
contractors intent on using the Competition in Contracting Act 
as a vehicle to increase their rights in data rather than 
competition. DoD officials publicly stated that they had no 
intention to use the Competition legislation rules to abolish the 
requirement of complete development at private expense in order 
for a contractor to obtain rights in data. The regulation was 
never promulgated in final form. 

3. FY 1987 Defense Authorization Act 
•Technical Amendments• 

Thwarted by the P.L. 98-525 rulemaking proceedings, 
lobbyists fbr large defense conttactors accomplished their 
objectives through the enactment of purported technical : 
amendments in the FY 1987 Defense· Authorization Act, P.L~ 99-500. 
Th~se provisions ·materially weakened the DoD's ability to obtain 
rights in technical data needed for competitive procurement. 
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Not surprisingly this legislative.attack.on the ·taxpayers' 
interest was enacted without the benefit of public hearings. On 
the House side it was added in markup in a provision described to 
members as a "technical amendment". On the Senate side it was 
enacted as the result of a floor amendment. 

The Rights in Technical Data provisions enacted in Public 
Law 99-500 constituted the most drastic change in DoD data policy 
since Defense Procurement Circular 6, which provides the basis 
for current rules, was promulgated by DoD in 1964. ~The P.L. 99-
500 data rules are inconsistent with the P.L. 98-525 remedial 
measures enacted by Congress to reduce DoD's reliance on costly, 
noncompetitive spare parts contracts. More specifically, P.L 99~ 
500 weakens the Government's position with respect to contractor 
rights in data in two significant areas. 

First, contrary to long established pre~edent, data rights 
are left up to negotiations where development results from a 
mixture of Government and contractor funding. As previously 
noted, under long-standing interpretations, the Government 
previously obtained unlimited·rights to use such data for 
competitive procurement. 

Second, P.L. 99-500 for the first time places a time 
limit on the Governments right to challenge contractor data 
rights claims. 

Public Law 99-500 was silent as to the standard of proof 
necessary to justify claims to rights i~ data. However, at the 
behest of large aerospace contractors, DoD reduced the standard 
of proof necessary to support claim~ to rights in data from 
"clear and convincing evidence~ to "sufficient evidence." 

4. Executive Order 12591 

On April 10, 1987, President Reagan issued Executive Order 
12591 entitled, "Facilitating Access to Science and Technology." 
Section 1.(b) (1) of the Executive Order requires Federal 
agencies, "to the extent permitted by law", to "cooperate, under 
guidance provided by the heads of other affected departments and 
agencies in the development of a uniform policy permitting 
Federal contractors to retain rights to software, engineering 
drawings and other technical data generated by Federal grants and 
contracts, in exchange for the royalty-free use by or on behalf 
of the Government. 

5. The FY 1988 Defense Authorization Act 

Additi6nal· data rights provisions appeared in the Fiscal 
Year 198 8, D_efense Authorization Act, P.L. 100-180, sect ion 80 8. 
More specifically, 10 u.s.c. 2320 was amended to provide as 
follows: 

-all indirect costs paid for by the Government will be 
treated as "private expense"~ 

5 

' 



-contractors cannot be barred from using items, 
components or processes developed at private expense; 

-a contractor may not be barred from receiving a fee 
from a third party for the use of data relating to items, 
components or processes developed at private expense; 

-DoD may achieve competition by contracting for the 
direct licensing of alternate sources; 

-rights in mixed funding data are required to be 
negotiated except where a determination is made that 
negotiation is impracticable; 

-DoD is to issue rules for negotiating rights in data. 

DoD issued interim rules implementing these statutory 
provisions on April 1, 1988 in order to comply with the 
Congressional deadline. to issue implementing regulations. 

B. DoD Can Save Billions Through Competition 

About 90% of DoD spare parts are coded for noncompetitive 
procurement or for procurement through restricted competition. 
The dollar value of DoD spare parts purchased through open 
competition is much less than the 10% of the parts purchased 
using open competition since the 10% figure represents mostly 
low dollar items. \ 

Studies have shown repeatedly that DoD saves almost 50% when 
parts are openly competed. There is a potential for savings 
billions of dollars since DoD purchases approximately $19.5 
billion in spare parts annually. 

C. What Small Businesses Need to Compete 

Small businesses are ready, willing and able to provide high 
quality spare parts at a fraction of the prices presently paid 
and with materially shorter lead times. However they are 
prevented from doing so by noncompetitive DoD practices. Small 
businesses do not need set-asides to compete since they 
invariably win out over original equipment manufacturers when 
allowed to compete. Small businesses need just three things to 
compete: (1) timely notification of procurement opportunities, 
(2) timely access to adequate technical data and (3) engineering 
source approval based on engineering principles rather than 
bureaucratic whim. A brief description of each of these items is 
provided below. 

1. Notification of Procurement Opport·unities 

Since small businesses cannot afford on-site representation 
at procurement activities they are forced to rely upon the 
Commerce Business Daily to learn of procurement opportunities. 
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However, problems often occur because an item is not synopsized in 
the CBD or, not timely synopsized, or the synopsis is 
misleading. 

Despite the enactment of P.L. 98-72 and 98-369, CBD synopses 
continue to be a barrier to competition. All too often purchases 
are not synopsized because of purported "urgency". 
Noncompetitive procurements also occur because synopses which are 
presumed to have been made by regulation have not been made. s·ee 
FAR 5.203(f). Also impeding competition is an Air Force 
regulation providing that only six items need be synopsized if 
multiple items are purchased in one contract. AF FARS 5.207 
(b)(4)(iii). 

2. Timely Access to·Tecbnical Data 

After locating a contracting opportunity in the Commerce 
Business Daily, small businesses request a copy of the 
solicitation from the procuring activity. However, all too often 
they will be told that none can be provided because the supply is 
exhausted. This practice exists despite the fact the law (15 
u.s.c. 637b) requires that small businesses be given a copy of bid 
sets and specifications upon request. 

Even if a small business is fortunate enough to timely 
obtain a· solicitation, it often. will not contain 
the government owned technical data needed to manufacture the 
contract end item. This practice may be seen in solicitations 
for the 90% of DoD spare parts assigned \restrictive procurement 
method codes. For these DoD spare parts contracts potential 
bidders are referred to DoD data repositories·to obtain the 
Government owned data needed for bidding. These requests are 
made by small businesses under the Freedom of Information Act 
(FOIA) • 

The problem with DoD data repositories is that although the 
bidding period is normally just thirty days, the repositories 
take much longer to respond to data requests. For example the 
Navy often takes a year to respond to data requests and the Air 
Force several months. In order to obtain technical data in time 
to bid many small businesses rely on commercial data brokers. 
These data brokers facilitate competition by making data 
available to would be bidders by overnight mail. 

When the DoD data repositories do respond they will often 
not provide data because it contains a limited rights 
(proprietary) legend •. In the past many prime contractors 
routinely marked items as proprietary even if they were not 
because proprietary claims were never challenged. Small 
businesses have successfully used the FOIA to remove thousands of 
prime contractor proprietary legends. 
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3. Engineering Source Approval 

Prequalification is a major impediment to small business 
participation in the procurement process. The military argues 
that prequalification is necessary to assure that quality end 
items are received. However, prequalification is a costly, 
ineffective quality control technique. Prequalification provides 
no assurance that a quality end item will be received and only 
restricts competition, often to just one source. True quality 
control cannot be achieved through qualified bidders or products 
lists, but only through recognized quality control techniques 
such as management, regular instrument calibration, good 
specifications and conformance testing. 

Prequalification requirements are often adopted by DoD as a 
result 9f a recommendation from the very large defense systems 
manufacturers that benefit from a noncompetitive procurement. 
The most frequent rationale is that unique manufacturing 
capabilities are needed. This argument is dubious since the 
large prime contractor recommending prequalification most often 
does not manufacture the part in question, but subcontracts it to 
one or more small business concerns. Often DoD tells small 
businesses which wish to prequalify to obtain engineering 
approval from the large defense systems manufacturer they wish to 
bid against. This is a commercially impracticable requirement. 

II. The Proposed Rules Implementing Public Law 100-180 

A. Government Purpose License Rigb,ts 

The regulations extend the potential application of 
"government purpos~ license ri9hts" to those items developed 
entirely at Government expense. "Government purpose license 
rights" give the Government the right to use, duplicate, or 
disclose technical data for Government purposes only and to have 
or permit others to do so for Government purposes only. Under 
the proposed regulation, government purposes include use by the 
government for a competitive procurement. 

1. Government Purpose License Rights Should Include 
Release to Potential Bidders on DoD and Licensed 
Foreign Requirements Before a Solicitation is 
Issued 

If the Government purpose license rights concept is 
retained, the definition of Government purpose should expressly 
include the right to provide such data to potential bidders on 
DoD contracts and licensed. foreign military requirements even if 
no solicitation has been i~sued. The regulations should make it 
clear that access ·is available to would be bidders as a right 
under the ~biA and 15 u.s.~. 637b which provides that small 
businesses shall be provided bid sets and specifications upon 
request. The regulations ·should also provide that data subject 
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to Government purpose license rights be included in 
solicitations. For the reasons previously discussed, this alone 
does not assure access in time to bid. 

2. Government Purpose License Rights Should Include 
Right to Release to Commercial Technical Data 
Services for Sale to Potential Bidders 

The definition of Government purpose license rights in 
DFARS 227.471 is limited to the right to use, duplicate or 
disclose for Government purposes and "the right to have or or 
permit others to do so for Government purposes only." The right 
to have others to do so should expressly include the right to 
make data available to commercial technical data services for 
sale to would be bidders on DoD contracts and licensed foreign 
requirements. 

This clarification is necessary because of the inefficiency 
of DoD data repositories make commercial technical data services 
an essential part of the procurement $ystem. As noted 
previously·, in order to compete and obtain required engineering 
source approvals, small businesses need access to data before a 
solicitation is issued. In addition although the bidding period 
is normally just 30 days data cannot be accessed from DoD data 
repositories during this period. In contrast commercial 
technical data services provide data on an overnight basis. 

\ 
In order to avoid any misunderstanding by those implementing 

the regulations, it should be made clear that·technical data 
services are entitled to Gover~ment purpose license data as a 
matter of right under the Freedom of Information Act and 15 
u • s • c • 6 3 7b • 

3. Nondisclosure Agreements 

Even absent additional bureaucratic entanglements, 
repositories are unable to provide data in time to bid. 
than attempting to resolve this bartier to competition, 
and DoD continue to come up with additional barriers to 
prompt dissemination of bidding data. 

DoD data 
Rather 

Congress 
the 

A recently enacted unintended barrier to prompt 
dissemination of bidding data is section 913 of the FY 1984 
Defense Authorization Act. This provision, which is codified at 
10 u.s.c. 130c, gives DoD the authority to withhold from public 
disclosure certain data subject to export control. DoD Directive 
5230.25, which implements 10 u~s.c. 130c, requires contractors to 
become certified u.s. contractors in order to obtain data. 

DoD routinely uses DoD Directive 5230.25 to withhold 
data -- even from firms that have gone through the mandated 
process of becoming certified u.s. contractors. When requests 
are received, prolonged delays occur while DoD attempts to 
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determine if data is subject to Directive 5230.25 and if so 
whether it is within the scope of a firm's certification 
statement. 

The DAR Council is to be commended for providing in section 
227.473-1(c)(2) of the interim DFARS for the use of standard 
nondisclosure agreements where Government purpose license rights 
are obtained. Under prior rules, the terms of nondisclosure 
agreements were left to the unbridled discretion of original 
equipment manufacturers, which stand to benefit when such data is 
unavailable to potential competitors. 

However, the nondisclosure agreement provisions set forth in 
the proposed technical data regulation still add one more 
bureaucratic impediment to the release of bidding data. Such an 
agreement seems to be required to be executed each time a 
contractor obtains Government purpose license rights data. 

In order to facilitate prompt release of bidding data we 
strongly recommend that any such agreement be. limited td a master 
agreement with the Government covering all Government purpose 
license rights data, rather than serving as an impediment to 
obtaining data needed for bidding each time a request is made. 
The execution of such an agreement should be coordinated with a 
firm's registration under DoD Directive 5230.25 as a certified 
u.s. contractor. 

Potential bidders on DoD contracts and licensed foreign 
requirements, as well as commercial technical data services, 
should be permitted to enter into such agreements. 

For the reasoris previously noted, it is essential such 
agreements provide for pre-solicitation access to government 
purpose license rights data to potential bidders on future DoD 
contracts and licensed foreign· military requirements. Such 
access should be available under the Freedom of Information Act 
and 15 u.s.c. 637b. 

4. Alternate Approach to Nondisclosure Agreements 

The DAR Council has requested comments on a possible 
alternative approach to non-disclosure agreements. Under the 
proposed alternative approach a·solicitation provision would notify 
offerors that a solicitation contains technical data subject to 
restrictions on further use and disclosure and would require 
offerors to safeguard the data which would be marked with 
appropriate restrictions •. 

The provision fails to recognize the need of small 
businesses to obtain technical data before a solicitation is 
issued_ in order to compete. This need has been previously 
discussed at length. For this reason NTMA would prefer a one 
time execution of a standard agreement that covers all Government 
purpose rights data that a contractor requests in the future. 
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B. Tbe Clear and Convincing Evidence Standard Should be 
Restored 

Interim DFARS section 227.447-4 (c) provides that 
restrictions on the Government•s rights in data can be challenged 
by the contracting officer in accordance with the procedures set 
forth in the clause appearing at DFARS 252.227-707. This clause 
permits the Government to require a contractor to provide 
"sufficient evidence" to justify its proprietary claim. 

Prior to the promulgation of rules implementing P.L. 99-500, 
the standard of proof set forth in regulations dating back to 
1964 is "clear and convincing evidence." There is no indication. 
in the legislative history that Congress intended to modify the 
longstanding clear and convincing evidence standard. 

The requirement that contractors justify data rights by 
clear and convincing evidence is necessary because all facts 
needed t o j us t i f ·y c 1 a i m s to r i g h t s in d at a a r e i n the possess i on 
of the contractor claiming rights in data. 

The clear and convincing evidence test should also be be 
retained to prevent confusion. The sufficiency standard is 
unduly vague. "Clear and convincing evidence" is an established 
legal standard. There is no established legal definition of 
"sufficient" legal evidence. 

C. Validation of Restrictive Markings 
\ 

Section 227.473-4 sets forth procedures for restrictive 
markings. Our recommendations with respect to this section are 
as follows: · 

1. Tbe Statutory Provision Requiring a •Thorough• 
Review of Rights in Data While DoD Has the Right 
Should Be Implemented 

Public Law 99-500 drastically departed from prior law for 
the first time by placing a time limitation on the Government•s 
right to challenge contractor claims to rights in· data. The time 
limitation is the later of three years after final payment or. 
delivery of the data. Previously the Government could challenge 
contractor data rights claims for as long as they were asserted. 

In order to assure that the taxpayer's rights are protected 
the legislation required the Sec·retary of Defense to assure 
"a.thorough review" within this period of "the right of the 
United·states to release or disclose technical data delivered 
under a contract to persons outside the Government, or to permit 
the use of such technical data by· such persons." This review 
requirement clearly applies to Government~purpose license rights 
claims as w~ll as limited rights claims s~nce ·they impinge on the 
Government's right to ·make data available· to persons outside the 
Government. 
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Although the interim regulation requires that a "review" be 
made within the statutory period, it should also require that 
such a review be "thorough", as required by statute. 

2. The Precballenge Review Procedure Should be Made 
Optional with tbe Contracting Officer 

Interim DFARS 27.473-4(b)(1) provides that the "formal" data 
rights challenge provisions may be invoked only after the 
contracting officer requests inform~tion concerning rights in 
data from the contractor and any interested Government 
activities. This procedure would unnecessarily delay the removal 
of improper claims of rights in data since it appears to require 
the contracting officer to go through the pre-challenge review 
procedures even where he already has probable cause to challenge 
a contractor's proprietary claim. This provision, which is not a 
part of the statute being implemented, is not in the 
Government's best interest and should be eliminated. 

3. Limitations on tbe Government's Right to Use Data 
After a Contracting Officers Decision Removing 
Restrictive Legends Should Be Eliminated 

The proposed regulation provides that the Government will 
not use data even after a contracting officer decision removing 
restrictive legends if either a contractor within 90 days (1) 
appe~ls to the Board of Contract Appeals or (2) indicates it will 
appeal to the u.s. Claims Court within ope year. After a suit is 
filed it provides that the data will not be used for competitive 
procurement u~til .a final decision is issued.· 

These provisions, which do not appear in either Public Law 
98-525 or 98-577, would allow a contractor to delay having to 
face competition indefinitely and should be eliminated. Although 
the proposed regulations provide the data can be used upon a 
finding of "urgent o~ compelling circumstances" by the head of 
the agency in practice this is of little practical value to a 
contracting officer. 

Under the proposed regulations it would be to a contractor's 
advantage in every instance to indicate it would file suit in 
the u.s. Claims Court within one year. Even if suit is never 
filed it delays release of data for one year without any penalty. 

If suit is filed it can easily take years for a decision on 
the me~its. Technical data litigation has in the past been 
charac~erized by repeated request~ for extensions by contractors. 
It also should be noted that a Board of Contract Appeals or u.s. 
Claims Court decision is not final until any appeal to the U.S. 
Court of Appeal~ for the Federal Circuit is d~cided. 

These provisions give the contracting officer less power to 
challenge claims to rights in data than that available to members 
of the public under the Freedom of Information Act. Under the 
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FOIA the Government is required to promptly release data absent 
adequate justification for any prop~ietary claims. 

If the validation provisions were promulgated in their 
present form a contracting officer desiring to challenge 
questionable data rights claims would be better off submitting an 
FOIA request for the data. This is obviously not what Congress 
intended when it enacted Public Laws 98-525 and 98-577. 

It also should be noted that these provisions are not 
necessary to provide a contractor with an adequate remedy at law. 
If a contracting officer decision removing a restrictive legend 
is overturned a contractor is entitled to recover damages for an~ 
pecuniary loss. 

D. Developed Exclusively at Private Expense 

As previously noted in order for a contractor to be 
automatically entitled to claim limited rights in data an item 
must be "developed exclusively at private expense." DFARS 
227.471 defines "developed" as meaning that "the item component, 
or process exists and is workable." The interim regulation 
further states that "Workability is generally established when 
the item, component or process has been analyzed and or tested 
sufficiently to demonstrate to reasonable people skilled in the 
applicable art that there is a high probability that it will 
operate as intended." This is less stringent than the standard 
of "brought to the point of practical application" set forth in 
the proposed regulations implementing Public Law 98-525, which 
was bitterly fought by large aerospace contractors. 

We s t r on g 1 y urge the DAR _Co un c i 1 to adopt i t s ear 1 i e r 
proposed formulation. There is no statutory basis for the DAR 
Council's change in position. The formulation in the earlier 
proposed regulation is consistent with the requirement that an 
item be brought to the point of practical application in order to 
be patentable. The reduction to practice requirement is 
necessary to protect the taxpayer since few ideas ever reach the 
patent stage, and of those that do, only few achieve market 
acceptance which is the only true measure of their value. 

We recognize that the formulation appearing in the proposed 
regulation appears in the Conference Report for the FY 1987 
Defense Authorization Act, P.L. 99-500. See "National Defense 
Authorization Act for Fiscal Year 1987: Conference Report to 
Accompany S.2638", H. REP 99-1001, 99th Cong. 2d. Sess at 511 
(1986). However, the formulation set forth in the Conference 
Report cannot be said to evidence Congressional intent for 
several: reasons. 

First,.:Publ~c Law 99-500 contained no new:provisions 
concerning the definition of "developed". The requirement to 
define "developed". came from Public Law 98-525 which was enacted 
to increase competition rather than increase contractor rights in 
data; 
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Second, the gratuitous language appearing in the Conference 
Report can hardly be said to reflect'Congressional intent since 
the technical data provisions in Public Law 99-500 were enacted 
without the benefit of public hearings; 

Finally, the language in the Conference Report is taken from 
the decision of the Armed Services Board of Contract Appeals in 
Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCA 18,415· (1985). 
The 1 an g u age i s w hat i s k now n a s gj,_Q..t.Y.m s inc e i t w as no t 
necessary for the Board's decision. Dictum is not binding legal 
precedent. 

If the definition_ in the interim regulation is retained, the 
language "there is a high probability" should be deleted from the 
definition. As is, the definition defies logic. An item, 
component or process is "workable" if it is shown that it in fact 
works -- not that there is a "high probability" that it will work. 

III. Other Matters 

We would like to briefly suggest some additional initiatives 
to enhance competition. 

A~ Modify DFARS Supplement No. 6 to Provide for Generic 
Qualification of Spare Parts Manufacturers 

. Under current procedures for qualifying sources to 
manufacture critical parts a contractor generally must have made 
a part before in order to ~e approved as a source. This requirement 
often limits "competition" to subcontractors ~hich have made a part 
for a prime contractor. 

Only DoD procures in this manner which is akin to limiting a 
contract for a painting of a particular mountain to only artists 
which have painted a picture of such mountain in the past. DoD 
should, as in the private sector, qualify new sources on a 
generic as opposed to a part by part basis. 

B. Require the Ose of Commercial Source Approval 
Standards 

The standard for commercial use of spare parts is FAA Parts 
Manufacturing Approval (FAA/PMA approval). FAA/PMA app~oval is 
based on identicality with the part manufactured by the Original 
Equipment Manufacturer. FAA/PMA parts have proven to be safe and 
reliable in operation. See, PART MANUFACTURERS APPROVAL PROGRAM 
EVALU.ATION: Phase 1 Report, Prepared for u.s. Department of 
Transportation by COMSIS (December 1984). 

Despite the.:fact_that a vendor has extensive ccimmercial and 
foreign military sales and FAA/PMA approval DoD often refuses to 
buy from th~m. The pu~ported reason is that the part in question 
does not meet the DoD's engineering source approval standards 
which for the most part are nonexistent. 

14 



There is no reason to require more than FAA/PMA approval. 
Requiring the acceptance of FAA/PMA parts would materially 
increase competition and is consistent with recent rules 
requiring the acceptance of commercial products. 

C. Eliminate the Presumption of CBD Synopsis for DoD 
Procurements 

In enacting Public Laws 98-72 and 98-369, Congress required 
that a solicitation not be issued until 15 days after synopsis in 
the Commerce Business Daily and that a solicitation remain open 
for at least 30 days. This legislation was necessary in order to 
assure that small businesses obtain bid sets in time to bid. 
Congress undoubtedly meant actual synopsis as opposed to presumed 
synopsis. · 

However, FAR 5.203 permits a contracting officer to presume 
a requirement is synopsized ten days after it is transmitted to 
the Department of Commerce. This provision has been found to be 
contrary to law by GAO. AUL Instruments, Inc., 64 Comp. Gen. 
871, 85-2 CPO 324 {1985). 

Despite the GAO ruling this prov1S10n continues to result in 
requirements not being synopsized or synopsized too late. Rather 
than follow the GAO decision and Congressional mandate, 
rulemakers sanctioned business as usual by revising the 
regulation to state that the presumption of synopsis 
was inapplicable if a contracting officer had evidence 
that a requirement was not synopsized. 

This approach defies log~c. Contracting officers claim they 
do not have time to see that a synopsis has been published in a 
timely fashion. Therefore the only way they can obtain such 
information is from a potential source. However if a synopsis is 
not published a potential source won't see it and cannot tell the 
contracting officer it was never published. 

The DAR Council should urge the FAR Council to repeal this 
provision while promulgating a DoD rule that complies with Public 
Laws 98-72 and 98-369. 

D. Improve Information Provided in Commerce Business Daily 
Synopsis 

DoD repeatedly complains that they are forced to send out 
too many bid sets and therefore need to charge for bid sets. At 
the same time our members tell us that because of inadequate CBD 
synopsis they are·forced to request bid sets for items they 
ultimately determine they are not interested in. The obvious 
best solution for all concerned is to improve CBD synopsis: to 
enable firms to be more selective in the bid sets they request~ 
We would be happy to work with you on this. 
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E. Permit Bid Sets to Be Requested by Telephone 

DoD often does not get bid sets to would be bidders in time 
to bid. Part of this delay is caused by contracting officers 
requiring a written request for a solicitation. DoD regulations 
should be modified to allow requests to be made by telephone. 

F. Require Technical Data to Be Included in all 
Solicitations 

Delays and problems in responding to solicitation occur 
because Government-owned technical data is not included in bid 
sets for spare parts contracts. This frustrates competition 
because it often takes six months to get technical data from DoD 
data repositories. The obvious solution is to require by 
regulation that bid sets contain Government-owned technical data. 

CONCLUSION 

NTMA very much appreciates the opportunity to submit these 
comments. If you have any questions, or if we can be of further 
assistance, please let us know. 

w B. Coffey 
President 
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EOS 
ay 16, 1988 

Electronic Data Systems Corporation 
6430 Rockledge Drive 
P. 0. Box 34269 
Bethesda. Maryland 20817 
(301) 564 ·3200 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD(P) DARS. c/o OASD (P&L) (MRS) Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

Not long ago, Mr. Summerhour and John Lawther from EDS Corporation 
discussed at length one of the problems which industry is having 
with Technical Rights in Data. Mr. Summerhour suggested that we 
submit comments to you with the understanding that Mr. Surnmerhour 
and his committee would review said comments and perhaps address 
them in a future DFAR or FAR. 

DFAR Subparts 227.472-3 (a) (iv), and 252,227-7013 (b) (iv) and 
FAR 52.227-7013 (b) (iv) are causing substantial problems with 
many of our vendors. EDS, as an integrator, works with many 
companies in order to come up with the best solution at the lowest 
overall cbst in responding to RFPs. The abov~ mentioned clauses 
create a great deal of concern as they require unlimited rights 
for "Manuals or instructional materials ••• prepared or required to 
be delivered under this or any other contract or any subcontract 
hereunder necessary for installation, operation, maintenance, or 
training purposes." 

Even if this technical data is copyrighted, the contractor has to 
grant to the Government is nonexclusive, paid-up license 
throughout the world to use, copy, and· distribute the material as 
authorized by the clauses. 

Many vendors spend a great deal of money on this technical data 
which the Government has said must be provided with unlimited 
rights. In many instances, this data means a significant amount 
of revenue to the vendors. In fact, in some cases, e.g. training, 
it can mean the total revenue for a particular company and the 
vendor must be able to protect the~competitive edge provided by 
its products. In any event, vendors generally refuse to g~ve 
unlimited rights to this type of. data. Their position is that. 
this technical data is copyrighted and normal · copyright laws 
should apply. In .addition, almost all vendors take the position 
that granting to the Government a nonexclusive, paidup license 
throughout the world does great harm to their companies. For. 
example, it can't be priced in many instances. Take for an 
example an agency who has solicitation for one (or more) computer· 
systems. The prices for a Government paidup license could be more 
costly then the computer system(s). 



Vendors have strongly suggested that if the Government require 
this type of copyrighted technical data, the Government should 
order such data from the vendor at the price listed in their 
catalog. All of the technical data in issue has been developed at 
private expense and.would be a catalog offering with prices which 
are sold generally in the commercial marketplace. 

EDS' position is that the Government should adopt the vendors 
suggestion as it would, among other things, eliminate a strong 

~ barrier for contractors to make such Non-Development Items 
(NDI)/Commercial technical data available to the Government. 

Very truly yours, 
ELECTRONIC DATA SYSTEMS 
FEDERAL COR ATION 

Reviews 

:srk 

John Lawther 
Rick Summerhour 
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
WASHINGTON, D.C. 20301-8000 

PRODUCTION AND 

LOGISTICS 

P/CPA 

Mr. Earl T. Steiner 
8165 Woodlawn Drive 
Piqua, Ohio 45356 

Dear Mr. Steiner: 

This is in reply to your recent letter to the Assistant 
Secretary of D~fense (Production a~d Logistics) concerning 
Department of Defense (DoD) policy for the acquisition of data. 
The Defense Acquisition Regulatory (DAR) Council is now considering 
public comments on proposed changes to the DoD regulations 
concerning acquisition of technical data. I have provided the 
Director of the DAR Council with a copy of your .letter. 

We appreciate your interest in thi~ matter. 

Sincerely, · 

Alfred G. Volkman 
Director, Contract 
Policy an·d Administration 
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The Dilemma of a Department of Defehse D~ta nuyer 

Pity the poor buyer in the Department of Defense (DOD) when he is to acquire 
data. Hith seven exceptions, he can not acquire this data and fully comply t.rith 
the guidance i~ the Federal Acquisition Regulation (FAR) as supplemented. Even 
worse, if the data to be acquired is software specifically developed for the 
Government, he finds that there is a conflict between these regulations and 
public law. 

Data, as defined in the FAR and its supplements, means reriorded information 
regardless of form or method of recording. Technical data means recorded 
information, regardless of the form or method of recording, of a scientific or 
technical nature (including computer software documentation). Such term does 
not include computer software or data· incidental to contract administration, 
such as financial and/or management information. Thus technical data is 

·defined; it is assu~ed that·all other data is non-technical data. Tl1ere is a 
problem here that was brought about by Public Law 98-94. This pltblic law added 
to 10 USC 140c the following paragraph (b)(2): "In this section, 'technical data 
with military or spac~ application' means any bl~eprints, drawings, plans, 
instructions, computer software and docttmentation, or other technical 
information that can be used, or be adapted for use, to design, engineer, 
produce, manufacture, operate, repair, overhaul, or reproduce any military or 
space equipment or technology concerning such equipment.'' The normal assumption 
is that public law supercedes any Government regulation, but so far non llaS not 
recognized this by a change to its supplement to the FAR. 

\ 

Most of the guidance the DOD buyer must follow is found in the DOD FAR 
Supplement (DFARS). Normally when data delivery is required under a contract it 
must be 1 is ted on a DD Form 1423, .Contract Data Requireme-nts List. There are 
seven exceptions to this requirement and they are set forth in DFARS paragraph 
27.475-1. It is only when one of these exceptions apply that the buyer can 
fully comply with the regulatory and legal guidance. Hhen none of tile seven 
exceptions apply and data is required, the contracting officer must insert the 
DFARS clause number 52.227-7031, Data Requirements, in the contract. This 
clause states that the contractor is required to deliver only the clata i tcms 
listed on the DD Form 1423 and the data items identified in and deliverable 
under any otlter claHse -in FAH and DFARS madc.·a p·art of the contract·~· ·The 
requirement for delivery of any data l.tems under the contract can he (:~stablished 
only by listing the data items on the DD Form 1423. 

The problem to the DOD buyer comes when he tries to translate the DFARS guidance 
into the requirements of a contract. DFARS paragraph 15.L,06-2 states that when 
a DD Form 1423 is used to list technical data which is to be delivered under the 
contract, and none of the seven exceptiqns .. apply, the DD Form 1423 shall be 
designated as an exhibit and established as such in accordance t.rith DFA.RS 
Section 4.7105~ That seems plain: and apparently it does not apply to non­
technical data. The pertinent parts· of this sect-ion state: 

·(i) :"'Exhibit' means a document attached to a procurement instrument, 
reference_d by its capital letter identifier-in, a line or subline item in the 
proc\.trement instrument Schedule, which establishes deliverable requirements". 

(2) "Each exhibit shall apply to one contract line· or subline it<~m". 



(3) ... The term 'Exhibit' shall not be used to identify any other attachment to 
a procurement instrument. When contract line items or subline items refer to a 
document attached to a procurement instrument which establishes a deliverable 
requirement, such spare parts or data on a DD Form 1423, this document shall be 
,termed an Exhibit. When other types of documentation are appended to or 
incorporated by reference in a procurement instrument, such documentation shall 
be referred to as an 'Attachment' or other term identifying it as appended 
documentation. Such documentation may be attached to a contract exhibit provided 
such documentation does not identify a deliverable requirement which is not 
established by a contract or exhibit line or subline item." 

(4) "DD Form 1423 ---may be used as an exhibit or as an attachment." If the 
DD Form 1423 is used as an ·attachment "a separate .. ' contract line item or subline 
item shall be established in the schedule for, and which references, each 
deliverable sequence number on the DD Form 1423". 

(5) "Contract line or subline items in the schedule which reference an 
exhibit shall not contain unit prices or total amounts, except when necessary to 
reflect the amount of funds for actual or estimated requirements to satisfy the 
management needs of the individual procuring activity. When unit prices or total 
amounts are shown to satisfy a management need, such prices or amounts shall be 
set forth in parentheses within the i tern description block of the' contractua 1 
document (i.e., not within the unit price or amount columns)". 

In short wl1at has been established so far is that, if technical data is being 
acquired it must be on_a DD Form 1423, and that form is to be designated an 
exhibit in accordance with Section 4.7105 in DFARS. This exhibit nn1st be 
identified by an alpha character and referenced in only one line or subline 
item. The DFARS clause "Data Requirements" says that the only Hay the 
contractor can be required to deliver data is by putting the data on a DD Form 
1423. DFARS Section 4.7105 states that whenever a delivery requi.rement is 
established for data on a DD Form l423 it shall be termed ah exhibit. The 
Section also states that the DD Form 1423 may be used as an attachmc~nt. Hhy 
would data be listed in the contract if it. is not deliverable? Hhy t.Jould DOD 
pay for data that wasn't to be delivered? The word deliverable is a little 
misleading; it actually refers to data that is an end item of the contract. 
Non-technical data is not usually an end item of the contract. He do not t-rrite 
a contract for the ~urpose of receiving such information as administrative data, 
reports of maintenanc~ action, minutes of meetings, or the funds expended at 
different stages of contract completion. When a DD For.m lll23 is used as an 
attachment, the price of the data is set forth in a line or subl1ne item that 
references a sequence number on the DD Form 1423. If it is technical data or 
deliverable rion-technical data (i.~. an end item of the co~tract), the DD Form 
1423 must be designated an exhibit and treated as such. 

It is all so simple with technical data. It is listed on a DD Form 1423 and the 
DD Form 1423 i~ an exhibit attached to a line or subiine item that ctoes not 
contain prices. · The prices are in the exhibit,: hut where on a DD Form lll23 is 
there a place for prices? A simple solution i~ to ignore all the above and 
follow the guidance in DFARS Section 15.871. This states that "the solicitation 
shall include pric~d. line item for that data". It is impossible to comply t.Jith 
bo.th DFAHS Section: lS. 871 (do not put prices in the ·exhi.bi t, but reference the 
exhibit in a priced line item) and DFARS Section 4.7105 (the line. ·item 
referencing the ex~1ibit does not contain prices hut the exhibit does) at the 
same time. 
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AFFARS 15.871 adds some other complications to acquiring data. It contains the 
ground rules for determining when it is not practical to separately price data, 
and that .the cost of the data is included in some other line item. I>OD has 
consistently sought to identify the cost of data to see if the benefits derived 
from the data are worth the cost. The easiest time to require that the 
~ontractor separ~tely price data is during competition, but that is one of the 
excuses for not doing it. When the instructions on the back of the DD Form 1423 
are followed, there is a good basis to decide if the cost of the data is 
basically an indirect or direct cost to the contract. This should be the 
deciding factor. The DD Form 1423 requires the contractor to group the data in 
four different categories. 

(1) Group I data ''is not otherwise essential to the contractor's performance 
--- but which is required" by ·the the DD Form 1423. 

(2) Group II data ''is essential to the performance of the primary contracted 
effort but the contractor is required to perform additional work to conform to 
the Government requirements". 

'(3) Group II data is "data which the contractor must develop for his internal 
use in performance of the primary contracted effort and does not require 
substantial change to conform to Government requirements". 

(4) Group IV data "is developed by the.contractor as part of the normal 
operating procedure and the effort in supplying these data to the Government is 
minimal". 

The c.ost of data to be separately priced in the contract is the cost of 
producing and delivering the data above and beyond the cost of othertvise 
performing the contract. The definitions as presented above are not complete, 
but they serve to demonstrate that only Group IV d~ta should routinely l>e not 
separately priced; Group I data should almost always be separately priced; and 
in Groups II and III. the addition~l effort should be ~eparately ~riced. All too 
often contracting officers find this effort too much trouble. This happens even 
when the contractor clearly defines in his proposal the cost of-the data. 

Software specifically prepared for delivery to the Government does not really 
fit any of the above four categories. The guidance established for buying data 
assumes that the data was developed in conjunction ~ith the development of some 
syst~m, such as an airplane or radio. Under this assumption, the purpose o·f the 
contract is not the·delivery of data as such, but. the delivery of a system and 
its supporting data. The airplane will be usable even without the data. There 
is no guidance for the acquisition of data when the purpose of the contract is 
the delivery of that data. The purpose of the contract cannot be fltlfilled 
without the delivery of that data.· This definition fits software when it is an 
end item of the contract. The guidance cannot be bent to fit the situation. 
The law says that the software is technical data, but both FAR and DFARS says it 
is not technical data~ I~w is it t~ appear in the contract?. If it is technical 
data it must be on a DD Form 1423 treated as an exhibit. It must be priced in 
the exhibit not in a priced line or subline item. If it is not technical data 
but deliverable data, it still must be on a DD Form 1423. Th~ problem, besides 
having no ~la~e on the DD Form 1423 for prices, is that DOD does not have a l>ata 
Item Description (DID) for ihe d~livery o~ the software itself. Data to be 
delivered must b~ on aDD Form 1423~ and to do this requires a DID-for tl1at 
data. Hhen NIL-STD-2167 covering d~velopment of software came out, the nrns 
referenced in it cover all of the the data supporting the development and \.1se of 
the software, 
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but no DID coverinB the delivery of the actual softHare itself. Hhy l..rmtld non 
pay to have software developed, have all the supporting documentation delivered, 
and then not require the delivery of the software? 

The DOD data buyer needs help. lie needs to be included in the committee set up 
to cl~rify the acquisition of data. That buyer should be one who knows the 
technical aspects of contracting. Software needs to be recognized·as a 
deliverable end item of the contract. The guidance as a minimum should allow 
softHare as a priced line or subline item in the contract, a DID should be 
established for software, and it should be on a DD Form 1423 used as an 
attachment. 

MR. EARL T. STElNER 
8165 WOODLAWN. DRIVE 
PIQ.UA, OHIO 45356 

s-t-p- 173-'J-. 3s--? 
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251.227-7021· All•li! .. aiUifor ._...**. 
dllla '* ltlkatiD& 

As prescribed at 227~473-t(a), insert 
'the following provision: 

r.equir81D811t tor Trigic:e' Data Certification 
(APR 1981) . 

The Offeror aba1l submit with ita offer a 
certificaUoo a• to whether the Offel'Ol' baa 
deUvered or il obligated to deliver to the 
Government under any contract or . 
aubcontract the aame or substantially the 
aame technical data with other than 
unlimited rights iDcluded in ltl offer; if ao. the 
Offeror ahaU identify: . 

(a) One exiatins Colltract or ~t 
undc;· whicl; t!ia·t~.hu£\:Gl da~ w.-e.-a 
delivered or will be delivered. aDd the place 
of delivery: and 

(b) The limitation on the Government•• 
right to use the data. includins identification 
of the earliest date the limitation expires. 
(End of provision) 

2!2.227-7029 Identification of technical 
data. 

Aa prescribed at 2Zl.473-3(a).insert 
the following clause: 
ldeDti&:atioa of Technical Data (MAR 1175) 

Technical data delivered under thia 
contraCt ahaU be marked with the number. of 
this contract. name of Contractor. and name 
of any .abcOntractor wbo generated the data. 
(End of clause) 

252.227-7030 Tect•llc.a dati withholding 
ofperment. 

As prescribed at 221!413-&(b), insert 
the fol~o~ clause: 
Tetlmlcal Daa.-Witbbokllns ol Paymeat. 
(APR1-) 

(a) If technical" data apectfied to be 
delivered under tbia contract. is not delivered 
within the time specified by this contract or ta 
deficient apon deliYerJ (iDcludlq havtns 
restrictive marlciDp not ipedfically 
authorized by this contract), the Contractins 
Officer may until such data is accepted by 
the Govemment. wtthbold payment to the 
Contractor of ten percent (1~) of the total · 
contract price or BlllOUDt unleaa a leseer 
withhOidmg la specified In the coatract. 
PaJ1Denta shan· not be withheld nor any other 
action tabu pursuant to thia p&ragraph when 
the Contractor'• falJure to make Umely 
delivery or to deliver such data without 
deficienciee arises out of cauaea beyond the 
control and without the fault or negligence of 
the Contractor. 

(b) Altttr paJment. total ldnety. percent 
(~) of the total CODtract price or amount 
a-4 If all Mr.hnicaJ data tmeclffed to be 

accruin& tc;~ tb~ Go~ent under thia 
contract. 
(End of c~use) 

252.227-7031 ,I)M8 ~ 

As prescribed at 221.475-1. insert the 
following clause: 
Data Requirements (APR 1988) It!" ''oNL Y '/ 

The Contractor i1 required to deliver the 
data item• listed on the DD Form 1423 · 

. (Contract Data Requirements-List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 52.2 and DoD 
FAR Supplement Subpart 252.2 made a part 
of the contract. 
(End of clause) 

~2.227-7G32 Rlji\a. In ieehn~ diii& ~ 
computer aottw .. (fore6gn). 

As prescnbed in 227.475-5. insert the 
following clause: 
Rights iD ·Technk.al.Data aDd Computer 
Software (Foarip) (JUN 1I'1S) 

The United States Government may 
duplicate. use. and diacloee in any manner for 
any purpoaea whataoeVer. including delivery 
to other governments for the flu:therance of 
mutual defense of the United States 
Governnlent and other governments. all 
technical data including reports, drawings 
and blueprints. and all computer software. 
specified to be delivered by the Contractor to 
the United States Government under this 
contract. 
(End of clause) 

252.227-7033 Rights In 8hop dlawtnga. 

~prescribed at 221.478-Z(a)(2), insert 
the following clause: 

Rights lD Shop DrawiDp (APR 1966) 

(a) Sbop drawing~ for cooatnlction means 
drawings. eubmitted to the Government by 
the Construction Contractor. subcontractor or 
any lower-tier subcontractor pursuant to, a 
construction contract. ahowins in detail (i) 
the propoted fabrication and assembly of 
structural elements and (ii) the installation 
(i.e .. form. fit. and attachment details) of 
materials or equipment. Tbe Government 
may duplicate. use. and diaclose in any 
manner and for any purpose abop drawinp 

. delivered under this:contract. 
(b) Thia clause. inCluding this paragraph 

. (b). shall be included iD all aubcontracll 
hereunder at any tier. 
(End of clauae) 

252.227-7014 Pablnta eubcontiKta.. 

Aa preacribed at 221.304-4, insert the 
folio~ clause: 
Pateall' Subcoatract• (APR 1~ 
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Materials Safety Data Sheet {MSDS). 
required by the clane at FAR 5%?23-S. 

(b) The clauae at Z5Z.ZZ1-1031. Data 
Requirements. states that the contractor 
is required to deliver{6ii~Y)data .lilted on 
the DD Form 1423 andd&ta deliverable 
under daUBeS preaaibed in. the FAR BAd 
DFARS. · 

227 •• 75-2 DeferrM deltvefy Mel~ 
ordering. 

(a) General. Technical data 'and 
computer software ia expensive to 
prepare. maintaiD and update. By 

.·delaying -the delivery .of·technicaldata 
or software until needed. atorqe 
requirements are reduced and the 
probability of uam, obsolete technical 
data::'and computer aoftw&rell~ ·· 

. decreased. Purchase of technical data 
and computer softwart-_pblcb may 
become obsolete because of hardware 
changes is also minimi:red. 

(b) Deferred delivery. When the 
contract requires delivery of technieal 
data or computer software. bat does not 
contain a time for delivery, the clause at 
Z52..221-7026 "Deferred Delivery of · 
Technical Data and Computer 
Software''. abaft be ·included in the 
contracL The clause permits the 

.-contracting officer to require the 
.delivery of data identified aa ·~eferred 
. delivery" data at &D)' time until two 
:years· after acceptance by·1he .. 
Government of an ltema·(otber··than data 
or. computer software) under the · 
contract or contract·,termination. 
whichever is later. The obliption of 
subcontractors to deliver such technical 
data expiJa two ~-after the date·the 
·prime contractor accepts the last item 
from· the subcontractor for uae in the 
performance of .the contracL'1be 
contract must BJ~Kif' which technical 
data or compater software wiD be 
aubfect to deferred ,delivery. 11le 
contractias office& aboald provide 
IUfficient notice to permit timel)' 
delivery of tbe tedmlcal data or 
computer aoftware. 

(c) Deferred orderirtg. When a 
poteutial Deed~ for technlca1 ct.ta 
orcamputer .uftwere. but a ftrm 

.. nqairemeatle:t101'8ltabllahed. the 
-claueat·~~ 
··arderlDa ofTecbalcal.Data.or Oamputer 
.Softwue ... UoUt tJe.lndlaed ID tlte · 
··coatnc:t. Ullder tide·-- the· ..... -- ----~ .-,__,. 

termination. whichever is later. The 
obligation of subcontractors to· deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts the last item 
under the subcontract. When the data 
and computer software is ordered, the 
delivery dates shall be negotiated and 
the contractor compensated for 
converting the technical data or 
computer software into the prescribed 
form. Compensation to the contractor 
shall not include the cost of technical 
data or computer software which the 
Govemment baa already paid for. 

227 .A75-3 ··.;Warnnttes of t.chltlcll data. ··~· 

Tbe··factora contained in Subpart . 
- 246.7, W utantie.. aball be considered in 

deciding whether to include warranties .. 
of technical data. The baaic technical 
data watTanty clause is set forth in the · 
clause at 252.246-7001. There are two 
alternates to the basic clause. The basic 
clause and appropriate altemate should 
be selected in'accordance with section 
246.708. 

· 227 •• 75-4 Deltw., y of tedtitk:81 ctau. to . 
foreign goyernmenta. 

When the Government proposes to 
make technical data subject to limited 
rights available for use by a foreian · 
government, it will. to the maximum 
extent practicable. give reasonable 
notice- to the contr!!ctor or subcontractor 
asserting rights in the technical data .. · · 
Any .release shall be subject to a · 
prohibition against further release, use 
or disclosure. 

227.475-5 Ov•a I II COitlUICta wlttt 
torelgla eourCH. 

-The clause at 25UZ7-7032. Rights in 
Technical Data ami Computer Software 
(Foreip).-Should be ued In eollcttatiOO. 
and contracts with foreign aoaa:ea when 
the Government will acquire unlimited 
righa. m an deHYerable tedmical data. -
and computer eoftwm.. However. the 
clause aball not be Bed ill contracts for 
epedal worb'(eee-88Ctkm 2%7.478), 
cofttrac:tw far emtlft8=wotb·(see' wection 
2ZI.m), vr.CODtrect. for.Caaadhm 
purchuea:·(aee1klbpart·~-CaDadian 
:ParchaMie) ... llowe•er.:·ut.·dauee at 

227 .• 75-6 (Aeeerw.t 

227 •• 75-7 (Aeaerved 

227.475-1 Publcatiot 

Alternate I of the c 
7013. Rights in Techr 
Computer Software. 
research contracts v. 
officer detennines. iJ 
counsel. that public , 
the contractor: 

(a) Would be in th 
Government; 

(b) Would be facii 
Government relinqu 
pubiiah the work fo: 
·others publish the ~ 
behalf of the Goven 

221.•11 ~wor 
(a) The clause at: 

in Data-Special W 
in all contracts whe 
needs ownership ar 
work to be generatE 
Examples include: 

(1) Production of 
including motion pi 

{2) Televieion rec 
without accompan~ 

(3) Preparation o· 
scripts. musical ~ 
tracks, translatione 
the like; 

{4) Historiea of tJ 
Departments for se 
thereof; 

(5) Works pertai 
morale. traiJUns. m 

{6) w orka pertai 
or ,Wdance of Go' 
employees in the c 
official duties: and 

(7) Production o: 
studies. 
· (b) Contracta fo1 

may include 11m1u 
with mule liceDR 
the lik-e which are 

. purpose for wblcb 
acquired. 
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FMC C..orporation 

Edwin E. Tuttle, Chairman 
Pennwalt Corporation 

James S. Walsh, Presid~·nt 
Wyman-Gordon Company 

R. J. Wean, Jr., Chairman 
Wean Incorporated 

Roy Wennerholm, Jr., Ch:tirman and President 
Joy Technologies Inc. 

JamL.,; W. Wilcock, Chairman and President 
PACE Industries Inc. 

MAP/ 
1200 Eighteenth Street, N. W. Washington. D.C 20036 

Mr. Charles W. Lloyd 
Executive Secretary 

Telephone (202) 331-84.30 

Defense Acquisition Regulatory Council 
Room 30139 
The Pentagon 
Washington, D.C. 

Dear Mr. Lloyd: 

20301-3062 

FAX (202) 331·1160 

May 27, 1988 

Interim Defense Department Regulations Relating To 
Rights in Technical Data 

DAR Case 87-303 

We wish to comment on the interim regulations 
published in the Federal Register of April 1, 1988, that 
amend provisions of the Defense Federal Acquisition Regu­
lation Supplement (DFARS). relating to rights in technical 

, I 

data under defense contracts. 

According to the preamble statement to the rules, 
the interim regulations are intended to implement revisions 
required by Section 808 of the Fiscal Years 1988 and 1989 
Department of Defense (DOD) Authorization Act (P.L. ·100-180). 
Additionally, the preamble further states that, in drafting 
these rules, consideration was specifically given to Execu­
tive Order 12591, entitled "Facilitating Access to Science 
and Technology," issued on April 10, 1987, and to certain 
issues raised by public comments that were not adequately 
addressed during formulation of previous rules in this area. 
Our further understanding is that the interim rules are now 
in effect and supersede all prior regulations relating to 
rights in technical data for defense contracts resulting from 
solicitations issued on or after April 2, 1988. 

For reasons more fully detailed below, we urge DOD 
to carefully review again these interim regulations with a 
view toward refining and redrafting them to 'reflect a policy 
that is more, not less, consistent with the position taken by 
the Administration and Congress in this very important area 
of rights in t~chnical data. In particular, the regula.tions: 
should demonstrate a more substantial effort to properly: 
balance the interests of the government and the contractor. 

MAP/ promotes the technological and economic [Jrogress of the United States through studies and 
seminars on changing economic, legal, and regulatory conditilJns t~ffecting industry. 
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MAPI's Interest 

-~ 

~ 

Before we address our comments specifically to the regulations, a 
brief description of our organization may be helpful. MAPI is a policy 
research institute whose 500 member companies are drawn from a wide range 
of U.S. industries. Our membership is comprised of leading companies and 
trade organizations, including ones engaged in heavy industry, aerospace, 
electronics, precision instruments, telecommunications, chemicals, com­
puters, and similar high-technology industries. The< Institute conducts 
original research in economics, law, and management and provides pr·ofes­
sional analyses of issues critical to the economic performance of the 
private sector. The Institute also acts as a national spokesman for its 
member companies, concerning itself with policies that stimulate techno­
logical advancement and economic growth for the benefit of U.S. industry 
and the public interest. 

Although most of our member companies in these industries are 
predominantly oriented toward the commercial market, a significant number 
have substantial defense sales at the prime and/or subcontract level and 
their continuing participation in such business is vital to the maintenance 
of a strong national defense< industrial base. Virtually all of our member 
companies are engaged in development of innovative technology to maintain 
economic viability in the competitive U.S. and world markets and, 
therefore, attach paramount importance to issues concerning protection of 
technical data rights in both the commercial and government sectors. Thus, 
DOD's interim regulations are of direct and significant concern to our 
member companies that have existing defense business or are contemplating 
defense business as a future market. 

Specific Comments 

Specific Guidance Is Needed 
To Establish When Negotiations 
Are Impracticable 

Regarding data relating to an item developed with mixed 
contractor-government funds (mixed funding), Congress specified through 
last year's legislative amendments that rights in technical data 
" ... shall be based upon negotiations between the United States and the 
contractor, except in any case in which the Secretary of Defense 
determines, on the basis of criteria established in the regulations, that 
negotiations would not be practicable."Ll (Emphasis added.) 

The criteria set forth in the interim regulations, under Subpart 
227.473-l(d), merely provide that the contracting <officer may determine 
that negotiations are impracticable • ... when there are numerous offerors 
or when an award must be made under urgent circumstances . . . , • and that 

!I National Defense Authorization Act for Fiscal Years 1988 and 1989, 
P.L. 100-180, Sec. 808(a)(2)(B). 
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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

3 June 1988 

Mr. Lloyd: 

Georgia Institute of Technology 
Atlanta, Georgia 30332-0420 

J. W. Dees, Director 
Office of Contract Administration 
(404) 894-4810 

version of my May 30, 1988 letter. 
has been inserted in line 7 of the 

1 

.. ~ .. 
' .. 

~. 

Attached is a corrected 
The word "uni~ersities" 
first paragraph and the 
"not" in the sixth line 

word "no" has been corrected to read··~: .... 
of the third paragraph. 

·~ 
•.•,·\ ·.) 

Sincerely, 
J.Vl. Dees 

~·~~~n~~~::·j;~;·\~\: 
. . . :::~ ~ : ~ ~ : ., . 

. ··:.:.:.· 

. ' ~ 

tl\\:; .. ':;::,:;':y;;t:!i;i!l:i\::i::;'t~;;;i:i:llii:::;:;\:i;:;;:;::;d~!l\1ll~!\!il!Jll~il!i!l!l!l!i!lll~li!1~1li!l!l!illl!ll1!lilif!lii!:!llilli!~!lli:i::i!lilijli:lll!:i!i;i:~m;1 illli!lii!1 1ilm~l!lil!iiii!lillli~llilliiili!i!llll!illlill!iil;lllllllll!l!!liiliimllllli!lilillli~i::ll 
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GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P) DARS 
c/o OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 30, 1988 

Georgia Institute of Technology 
Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894-

TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded acro$S the broad spectrum of intellectual 
property. 

As was pointed out in testimony_given on by M.I~T~'s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subconnnittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories·under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and -
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 
Georgi Institute of Technology 

-By: J: W. Dees., Director 
Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
CX)GR 

An Equal Education and Empl<;>yment Opportunity Institution A Unit of the University System of Georgia 



·FRUNITED 
L::.,t TECHNOLOGIES 

May 31, 1988 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
c/o OUSD(A) (M&RS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

United Technologies Building 
Hartford. Connecticut 06101 . 
203/728-6255 

Joel W. Marsh 
Director 
Government Issues 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the D~partment of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD), Department of Energy~ National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and thle will· of the Congress as 
expressed in Public Laws 99~661 and 100-180~ Consequently, we 
were surprised that the interim regulation be~rs so little 
resemblance to the proposed ap_proach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (CODSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which~ if incorporated, 
could· improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements an·d will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim·regulation and the objeotives of 
th~ President's Policy on Science.and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99.:..66l and 100~180. Although the wording of 
the regulatio~ is very 6omplex~:it would appear that the DAR 
Council has pl~ced the Gove~n~ent's need for unlimited right~ in 
technical data for competitive reprocurement purposes as the . 
ove~all and primary objecti~e of the regulation. Any "balancing" 
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of interests of government and industry in technical data appears 
to be secondary to that o¥erall objective. The following two 
points will illustrate: first, data not included in a contract 
listing is automatically defined as "unlimited rights"; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology,.for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification" and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certifichtion" as a part of the 
bid/proposal process for new contracts will di.scourage the 
aggressive use of privately developed technology in defense 
products.' This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the ~egulation· needs extensive rev1s1on without the 
overwhelming bias in favor of unlimited rights in; all categories 
of data. These revisions could be enhanced through an under­
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 
We believe that the substance of the technical data issue lies in 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range:in 
types of data and industry's willingness and ability to satisfy 
much of the ~overnme~t's needs in this data. Instead, this 

I . 
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approach focuses extraordinary emphasis on the government's need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

truly yours, 

, U~~ fl)~ 
W. Marsh · I 

/ldj 



·UNIVERSITY OF 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
cjo OASD(PL)(MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 

31 May 1988 

The. University of Rochester offers the fo 11 owing comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4- Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in techno 1 ogy transfer, has an estab 1 i shed techno 1 ogy 
transfer program and has . been recognized by industry as having developed 
technology suitable for development and commercialization by corporations .. 

\ 
Public Law 96-517, as amended, by giving nonprofit organizations and small 

business the right .to own, develop, and commercialize patentable inventiuns 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this· public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This ·Can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and wi 11, in fact, ·make it more d i ffi cult to transfer university 
technology for commercial development. 

Section· 227.472, "Acquisition pol icy for technical data and rights in 
technical data", indicates that only the government can fulfill. its obligations 
of technology transfer and fails to recognize the valuable role that universitjes 
hav~ .in ,.the di ssemi nation. of. research .. res-ults.- We recommend. under 221.. 412. -:)(b)._ 
and l(c) that language is added that .recognizes the- contribution of tini~ersit~es 
and their technology transfer programs. 

518 Hylan Building 
University of Rochester 
Rochester, New York 14627 
(716) 275-5373 



Mr. Charles W. Lloyd · 
Re: DAR Case 87-303 

31 May 1988 
Page 2 

Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96-
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-511 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of ·its interactions and technology transfer with industry. The· mere 
existence of the government's un 1 i mi ted rights, whether exercised or not, wi 11 
severely 1 imit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to. be delivered under the terms of the tontract. 
This would effect the· transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227.412-3(a)(2)(ii)(B) be omitted. Pufilication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercia 1 .deve 1 opment of techn i ca 1 data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
unjversity, federal, foundation, and corporate). Section 227.473-1(b)(2) should 
be augmented to provide guidance to·contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of i terns, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). · As an _alternative to 
extensive language modification, Rochester recommends ··that the :SIBR rights in 
techn i ca 1 data and computer software be modified to inc 1 ude un i vers i ties and 
other nonprofits. 



Mr. Charles W. Lloyd 
Re: OAR Case 87-303 

31 May 1988 
Page 3 

Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 



Aeroquip Corporation 
Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson. Ml 49203-1972 
Phone:517-787-8121 
Telex: 22341 2 
TWX: 810-253-1947 

May 31, 1988 

Defense Acquisition Regulatory Council 
The Pentagon 
Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 
Executive Secretary 
CDASP (P) DARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 

Dear Mr. Lloyd: 

~-ILI\eroquip 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227.4 and Part 
252 of DFARS as published in the Federal Regist~r on April 1, 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required, please contact the undersigned. 

Very· truly yours,· 

. 11. 
ri:;::!Barn~ 
Ma~kYting Manager 
Product Development 

LB:tr 

cc: Bettie S. McCarthy 
Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 

Proprietary Industries Association 
220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 
Attention: H-. (Bud) Hill Jr., Counsel 

Mark A. Conrad 
Vice President -

-Secretary and General Counsel 
Aeroquip CorpOration 
300 S. East Avenue 
Jackson, MI 49203 

A TRiiiiOVA COMPANY 
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Honorable Robert B. Costello 
Under Secretary of Defense 

for Acquisition 
Department of Defense 
The·Pentagon- Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

-~-~--· -------··· -------. 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Reoister on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 
February 29, 1988 on an earlier draft of the rule. Also, 
discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for· items 
developed solely or predominantly with contractor resources. 
While I expect that this issue an9. others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number .of provisions of 
this . interim rule do not appear to meet the President's 
technology transfer objectives and will not support the 
Department •·s goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 
Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 
perform the agency's functions, (2) must be the least 
burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. ·clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination o.f rights in technical 
data developed using private or·Governm~nt resourc~s will be 
a key determinant of our success in this regard. · 

our ability to leverage the Government's investment -in 
product development will be influenced significantly by the 
Department's procedures to prote~t from release or disclosure 



2 

technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced .bY 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. ·The potential for 
di'sclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 
that risk. 

'· 

Technical data . represent spec~al types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data· and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable. return on that investment. If 
the Department, through 'its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor's 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We aiso strive to achieve effective competition. To obtain 
competition among $Uppliers for a product or proces~ 
developed using Government funds, a potential Government 
contractor may need to have access to technical dat~ 
pertaining to that product or process. Again, however, we 
must be particularly careful not to:unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively.· To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological.innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base-may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology; 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 

The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential · technical data and 
data rights and . will do . so in a manner that is least 
intrusive to. the contractor's economi~ interests~ However, 
the rule lacks the essential ingredient to implement that 
policy--the procedures that the contracting officer must use. 
to determine what technical data the Depa·rtment specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In Ol:lr 
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February 1988 letter, we urged the Department to include such 
procedures in. the final rule. We continue to view these 
procedures ,as ~bsolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost­
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
If it is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference, however, is 
for these procedures to be included in the rule itself. 

We recognize the Department's concern that future competition 
may be held hostage to a 9ritical element that the contractor 
chooses to develop at private expense. But we should be 
especially careful not to threaten. a contractor's legitimate 
proprietary technology to eliminate sdch a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract, " 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that .the 
development was necessary for performance of a Government 
contract or subcontract. " Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, ev-en if it was 
dev~loped solely or predominantly with contractor resour6es. 
The' Department can then claim "unlimited rights" in those 
technical data, which includes the·"rights to use, duplicate, 
release, or disclose ..• in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy d~veloped in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your in~ent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227.473-l(a) (2)) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
(227.473-l(a) (3)) to continue notifica~ion during performance 
of the contract; (3) a "certification" (227.473-1(a) (4)) to 
identify the contract under which the data are or were 
delivered, the expiration- date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227.472-3(a)) of technical 
data delivered to the Government with other than unlimited· 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well~ Under 
the Department's rule,. for example, if:a contractor fails to 
include in the list technical data pertaining to a privately 
developed product,. then the Government·will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identificat~on, 
notificati"n, and verification while protecting ·the 
contractor's property and economic interest. Unfortunptely 
the listing requirement at 227.472-J(a) appears to pe a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
-listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-J(a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227.473-l(b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor's 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227.473-l(b)(2)(ii)(B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. · 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes_ to the clauses to meet these objectives. 



-----:.----.:---------- _......cJ._,.,...._..__. ,;.,;· ............. ·:,.s.s _____ --··- .• -

I appreciate your consideration of these comments. 

,.. Sincerely, 
.,.Qan V. Burman 

Allan v. Burman 
Deputy Administrator and 

Acting Administrator 
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Enclosure 

Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or-Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. · 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, wiil reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new· knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its .own output embodying 
the new knowledge or by license and nonmonetary returns 
collected from other firms which leas.e the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate_ of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D, Patents, and Productivity, 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation.. When, as ·a 
consequence of potential disclosure of his technology, the 
contractor is. at-risk of being unable to ·recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor. 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 



of return on the investment. As a consequence of the 
diminished ·return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government· 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor •. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost­
effective procurements. 

While the Government sometime$ needs technical data 
pertaining to items, products, or processes it. procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access \to the technical data 
rather than the Government's physical possession of the 
technical data .. Physical possession of the technical data by 
the Government, in many cases, wastes · Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct :licensing and 
nondisclosure agreements between the respective contractors. 

Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 u.s.c. 3301), which includes:· 

"books, papers, maps, photographs, machine readable 
materials, or other .documentary materials ••• made ·or 
received· by .an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor ..• because of the informational value in them." 



The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOIA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data ·submitted 
under a procuremE;!nt contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 u.s.c. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 u.s.c. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is. no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors• proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data heed not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions ·as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly.with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of· our techn.ologies may be completely thwarted by FOIA 
requests directed solely at .discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 



Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author suryeyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding· 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 

·did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract. work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal, 1986, p. 19 . .) 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is ~ot assured. He states 
that: 

"Counsel advising a· government cont;ractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data will.-.,.definitely be 
withheld from disclosure.. (That agreements with agency 

·personnel over the confidentiality of information are 
not enforceable on1y exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor. information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled ••. no matter how careful the contractor, 
submitting . sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
.limiting the technlcal data physically acquired by the 
Government. The Government can often. successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing. or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 



Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of the 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 

"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 
trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the u.s. Supreme Court decision that 
microorganisms produced .bY genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsofed research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities w~re difficult to establish because of the 
complex regulations that accompanied Federal funding." 
(p. 184) 

Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in· the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
arid digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a .patient." (Market 
Structure and Innovation, p.17) · 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 



retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
'financial interest in university research has occurred: 

"Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars) . " ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase ·in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 -- four times the number issued in 1976, 
the last year the· statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

. \ 

Effective transfer of Government-funded technologies to 
contractors and protection of the con~ractor's investment 1n 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that ca.fl accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration ..• had the leading 
role in pioneering ·technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure .of the u.s. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects.on the structure 
of the u.s. international satellite communications· 
.industry. Because AT&T was the only private company to 
have heavily invested its own funds fpr satellite 
communications R&D ... it is likely that AT&T would have 
dominated the new international and domestic satellite 



communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, comme·rcial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission's decision allowing open entry 
into the domestic satellite communications services 
industry." (Information Technology R&D: Critical 
Trends and Issues, February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. Iri 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation," National Bure~u of 
Economic Research, 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 

The President's Policies 

The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983), -... -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitivenes_s Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non-patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP), were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty-free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to: the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The Presidentis Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 



Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there·are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and ther~by 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts. \ 

The Packard Commission also provided recommended specific. 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, shoirld not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively . at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
·"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

o If the Department seeks addition~! rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.q., directed licensing. 

o The Government should b~ prohibited from acquiring 
technical data rights pertaining to commercial 



products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government. 

o Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Governm~nt provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

o If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 

Objectives of the Regulations 

In accordance with these concerns \and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified· five critical objectives of a technical data 
rights program: 

[1] 

(2] 

(3) 

(4] 

Provide the necessary protection of a contractor's or 
subcontraqtor' s proprietary and economic·'" interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

Achieve maximum long-term return. on our research and 
development resources by promoting. the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
~dvantage in our national defense. 

Reduce ·the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
proc~sses,. or· identifiable subparts by requiring that, 
regardless of the source of funding, the Government 



[5] 

obtain royalty~free access to 
developed with Government funds 
possession of the technical data. 

the technical data 
rather than physical 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 

The Department's Regulation 

[1] Acquisition Procedures. The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum ·essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department' s 
rule lacks the essential regulatory. ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary ~ncentives for produc~ 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government ·should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired--the 
solution to the particular need or problem. Since these 
procedures would define ho~ the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition.~· 

[a] Specif-ic Acquisition Procedures. Since the Department's 
rule provides only general policy guidance on technicai data 
acquisition, · the contracting officer, rather than proceed 
into uncharted territory, will most likely. adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 



acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn ·will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule· 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR)," because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full conside~ation of the potential 
damage to the economic interests of the con~ractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: . (1) identify the need for the. data, 
( 2) fit the sol uti on to that need, and ( 3) include in his 
determination of the appropriate solution --the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government-furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data .generally are essential for the effective and 
efficient.operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's ·specific needs and limit the damage to the. 
potential commercial use of the technology. A i•third screen" 
would identify tho~e technical data developed exclusively· 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 



developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: · 

227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 

• • • I perta1n1ng to the techn1cal data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

-·-(2) Performance ·specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the: contracting officer should. assess whether the 
expected savings from meeting reproc;::~re:ment or other 
clearly specified objectives through the :acquisition of 
technical data c;>r rights in technical data relating to 
an item~ component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 



costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government's 
objectives. 

(2) The contracting officer should actively consider the 
alternative(s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative(s) from· 
active consideration. 

(3) If, in accordance with·the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an. express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
co.ntractor' s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 

The provisions at ·(a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government. 

The provisions : at (b) would provide guidance to the 
contracting officer in the assessment of al.ternativ.es to 
Government acquisition a~d physical possession of technical 
~ata. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 



Government's needs, would require substantial. resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2). The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue ·would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as ''unlimited rights" in Section 227.4 72-
J(a), it would provide, wherever possible, protections 
against further disclosure. 

[b] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3(a)(2) 
should be replaced with the following: 

Section 227.472-3(a)(2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government ·contracts for 
commercialization. ·~en the development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the ~echnical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 
subcontracto~ notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ·publicly disclosed to meet the 
Government's sp~cifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i)Government Purpose License Rights shall be royalty­
free and subject to reasonable time limitations as 
agreed to :by the parties. Time limitations are 
necessary tq ensure that the technology embodied in the 
technical data is not· suppressed or abandoned and to 
offer commerciai opportunities · to other parties. · Time 
limitations may be determined in part by the 
contractor's contribu~ion to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known), likely economic life of 



the technology, and an assessment of the potential net 
social benefits _that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practic~le during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 

.commercialize the technology' does not agree to 
commercialize the technology within a reasonable time 
period, or fails to comply with any agreements 
concerning use of the technical data ~y or on behalf of 
the Government, then the Government may obtain 
unlimited rights in. such technical data and all 
requirements in these regulations that· pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations· or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons). 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the teqhnical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a· prohibition that the· third party may not 
further release,: disclose, or use these technical data 
for ~ommercial purposes unless otherwise permitted by 
the developing contractor. 

(v) All direct costs -incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 



necessary access to the' technical data are not 
reimbursable by the Government. 

The conditions at (a) (2)(ii) would provide that a contractor, 
who for a period .of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be · 
made between the developing contractor and any potential 
suppliers. . With this. approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the ·contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in ·a contract that t~e technical data be. , 
placed in escrow. 

Under these procedures, the Government's administrative costs 
to .manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, fbr the most part~ would 
be on the contractor, not the Government. Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements .(based on a model agreement that 
would reflect ·accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have grea~er ·assurance that the technologies in-which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved. in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These .conditions of commercial use would impose a threshold 
determination of the~ contractor's interest. If the 
contractor's burden . of meeting . the conditions of -com.niercial 
Us~, including any maintenance ~nd retrieval activities for 
~he purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 



the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227.472-3(a)(2) would increase competition 
in the long term and significantly decrease the Department's 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable ~echnologies developed 
under Governm.ent contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply .:technologies developed under Government 
contract to produce new products or enhance existing ones. 
Third, we shoul~~·isee fast_er and more complete delivery of 
technical data . t:o potential suppliers. The exchange of 
technical data· 'with potential suppliers· would be a 
contractual obliga.tion of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the pot~ntial supplier receives 
a technical data package tha·t appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for = .. :larification of his particular problem and 
avoid ttie otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient,---this approach 
would provide the m~ans for the potential contractors to 
request directly technical assistance from the developing 
contractor as p:.-oo:""t: of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of·each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government reso~=ces, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights . to: technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purp_ose 

: License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.·471. for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 



arbitrarily those technical data' that will be considered to 
pertain to an item, prod.uct, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

(a] Definition of "Develoned Exclusively at Private 
Expense." The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract." 

The Department then defines "required as an element of 
performance" as: 

"in connection with · the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary .for performance of a 
Government contract or subcontract." 

\ 
Under these definitions, the Department . apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract:-

These definitions do· not appear to contribute to the 
achievement of any· of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to . which the 
contractor can claim proprietary rights, especially when the 
such an· approach will seriously erode the competitive and 
te~hnology base available to the Department. 

we: propose an alternative definition of 
private expense," which would meet the 
terihnical data regulation: 

"exclusively 
objectives of 

at 
a 

"Exclusively at Private Expense• as used in this subpart 



means that any of the direct costs of development of the 
item, component, identifiab~e subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government. 
Government-sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable sUbpart thereof, or process in which the· 
technical data are embodied has not been exclusively 
funded by the Government." 

[b) "Developed Exclusively with Government Funds." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract." 

By applying two mutually exclusive tests--(1) paid for in 
whole by the Government or (2) reqliired as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development· ·of the it~m, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contra~t, then the 
Department would claim that the technical data pertaining to 
the item, ·component, or process were "exclusively Government 
funded" ·even when the contractor provides 99 percent of the 
development funds~ 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical . data pertaining to the 
contractor's proprietary ·item will revert to the Government 
as unli~ited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the.contractor's incentive to make 
available to the Government his. state-of-the-art technology 
or to use substantial resources to further develop a product 



under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 

"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of· 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract.• 

[3] Redundancy and Burden of the Notification Requirements 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the. 
contractor or subcontractor regarding the identification of 
rights in technical data:· (a) a "preaward notification" 
(227.473-1(a) (2)} to identify products or processes that 
would result in delivery of technical data to the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227. 4 73-1 (a) (3)) during performance of the 
contract prior to committing to the use of a privately 
developed product; (c) a ·"certification" (2.27. 473-1 (a) (4)) to 
accompany any response to a solicitation and the 
notifications of (a) and- (b), which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authoriza--t-ion for the 
contracting .officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rights as 
required by the clause at 252.227-7013. ' 

The Paperwork Reduction Act of 1980 as amended (44 u.s.c. 
Chapter· 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least· burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in·the Department's rule do not appear to meet 
either of these requirements. : We recommend that the 
Department. simplify the notification procedures to eliminate 
the redund~ncy and reduce the burden. 

The listing ·requirement in Section 227.472-3 and the clause 
at 252.227~7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 



privately developed product, then the Government will claim 
unlimited rights to those data. Appa~ently, the Government 
will claim such rights even if the contractor has 
legit~mately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The· 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage .further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 

227.473-1 Procedures 
technical data 

for establishing rights 
\ 

in 

(a) Notification. When the technical data pertain to an 
item, component, id~ntifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3(a)(2), will 
obtain Government Purpose License Rights-.,. for the time 
specified in· an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to ·be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent~ should declare the use 
of·such data before the contract is awarded. 
(i) If delivery of technical data developed at private 
expense is exi>ected under a Government contract, the 
provision at 252.227-7035; "Notification of Limited 
Rights in Technical Data, • shall be included in the 
solicitation. Under this prov1s1on, offerors are 
required to identify to the maximum practicable extent 
the use of the .items, components:,. identifiable subparts 
thereof, processes, or camputer- software that would 
result in technical data to be delivered to the 
Governmen~ with limited rights. 

(ii) Any_te~hnical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery·· of the technical data to the Government. 
This is necessary for the Government to make informed 



( 

judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, o:r; computer software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(i)The clause at .252.227-7035 requires offerors and 
contractors to notify the Government of any restrictions 
or potential restrictions on ·the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice ·advises the Government of :the 
contractor's or any subcontractors's intended use of the 
items, components, processes,. subparts, and computer 
software that are required to be delivered under the 
contract and that: .(1) have been developed 
exclusively at private expense (see 227.472-J(b)); and 
(2) embody technology tha~ the contractor or 
subcontractor intends to commercialize (see (227.472-
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,· Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written ·certification of its intent to 
commercialize the technology embodied in items, 
components, subparts . thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a), 
(b), and (c) the contracting officer, when the 
requirements of 227 ~ 4 72-2 have been met, should enter 
into agreements ·establishing the ~espective rights of 
the parties .iri the . technical data pertaining to any 
item,. component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based: on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472-2 and 227.473-1 and 
sh~ll be doc~ented to the maximum practicable extent in 
written agreem~nts made part of the contract. These 



aqreements should be established prior to the 
contractor's or subcontractor's commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of riqhts in technical data pertaininq to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's o~· 
subcontractor's assertion and in accordance with the· 
requirements of 227.47~-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the aqreement; 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's .assertion, submit to the offeror a 'Written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(iii)if the requirements of 227.472-2 have been met and 
the acquisition of technical datm or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 

(4] Redundancy of Section 227.473-l(b) (2) (i:il CBl. This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test--needed for immediate 
competition--is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is· signed· by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be ·a very rare event. This apparently 
narrow construction is fort;:unate, if correct, because any 
other interpretation of, ."immediate" would seem to 
unnecessarily discard oppor:tunities for commercial use of 
technologies developed under. Government contract and, hence, 
result in losses of technologically advanced defense products 



for the Government. 

The contracting officer will also lack guidance on the 
application of the second test--unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
(l)(a). This will clearly articulate the evaluation process 
that the contracting officer should follow in determining 
when negotiation is appropriate. Thus, this Section could be 
eliminated and a reference to our proposed 227.472-2 provided. 
in its place. 

(5] Clauses and Reporting Requirements. We would also urge 
that the Department review and simplify wherever possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Reduction Act, information collections in Federal 
agency regulations must be necessary, must be the least 
burdensome means to meet the agency' s need, and cannot be 
duplicative with any other Federal collection of information. 

-.,.-

/ 

-----------
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Office of the Controller 
Grants and Contracts Department 
U-151, Room 114 
343 Mansfield Road 
Storrs, Connecticut 06268 
(203) 486-4436, 486-4437 

Mr. Charles w. Lloyd 
Executive Secretary 
ODASD(P)OARS 
c/o OASD(PL) (MRS) 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

May 24, 1988 

The University of Connecticut wishes to submit the following comments with 
respect. to the interim rule published at 53 FR 10780 under the DFA~S Subpart 
227.4 - Technical Data, Other Data, Computer So~tware, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data. rights on federally funded research is 
summarized below, followed by our recommended revisions to the interitn rule. 

UNIVE~SITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry. 

University technology, however, involves not only patentable inventions but 
technical data and software. Th~· absence of a federal policy for technical data 
and software which parallels · that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
u.s. industry. 

The University of Con!'lecticut position was presented by COGR representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1 (b) (6) of the April 10, l987, · Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 



?AGE 2 

UNIVERSITY COMHENTS ON INTERIM RULE 

our comments on the interim rule and recommendations for revision are set 
rth below and amplified in Attachment 2, General Comments. 

Recommendations 1 through 8 would revise the regulations and the applicable 
contract clause in a manner intended to ensure that the rights acquired by the 
government from all contractors are adequate to meet essential Government 
purposes but not so broad as to inhibit the transfer of the technology or 
discourage industrial companies from investing in its further development and 
commercialization. 

Recommendation 9 is an alternative directed solely at nonprofit contractors. 
Although we view it as preferable from a university standpoint, it is submitted 
as an alternative and not as a· sole recommendation, in as much as we believe the 
effective transfer of technology to enhance u.s. competitiveness depends on 
adopting the same underlying principles for all R&D contractors including 
industrial organizations and federal laboratories', as we are recommending for 
universities and other nonprofit institutions. 

A. GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with respect 
to the dissemination of research results. T~e University recommends two changes 
to recognize the tiaditional and increasingly a6tive role of universities in 
disseminating the results of Federally funded research. 

Recommendat ions 1 and 2 

Under 227.472-l(b) -.Add the following sentence: 

"Universities and other nonprofit organizations, on the other hand, play an 
important role in disseminating the results ·of fundamental research to the 
industrial sector and government policy should not inhibit that transfer." 

Under 227.472-l(c) -Add the underlined phrase so that the second sentence 
reads as follows: 

"vfuen the Government pays for research and development, it has an obligation 
to foster technological progress through wide disseminati6n of the 
information by the Government or through technology transfer programs 
conducted by the contractor and, -where practicable, to provide competitive 
opportunities for other interested.parties." 

B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 
. . 

Under·the interim rule, the government acquires unlimited rights ,to techni~al 
data and to computer software.:generated in the course of a contract whether or 
not it pertains to parts, components or processes needed for reprocureme~t; 
wf:tether or not the government has a·: need .for i:t; and whether or not it has been 
s~ecifi~d for delivery. 

As· set forth 
difficulties for 

in Attachment 2, 
the universities by 

General Comments, this 
discouraging collaboration 

creates major 
with industry 
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and by requiring the almost impossible task of identifying and segregating 
technical data and computer software attribut~ble to a specific time period on a 
esearch program which has been generating data and software cumulativelf over a 

much longer period. The existence of unlimited rights in the government, 
whether or not exercised, seriously inhibits the contractor's ability to 
effectively transfer technical data and software to the commercial sector. 

These views are substantially the same as those expressed by Federal 
laboratory personnel in the GAO study "Technoloyy Transfer Constraints 
Perceived by Federal Laboratories and Agency Officials'' (GAO/RCED-88-ll6BR) , 
which was issued in Ivlarch 1988. An excerpt from that report is included in 
Attachment 2. 

The University believes that any rights which the government obtains in 
technical data and computer s0ftware should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following: 

Recorrunendat'ions ~' i, 2_ 

3. Minimum government needs. Under 227.472-2, add the following: 

"~·Jhere the technical data or computer software results from research 
and development-contracts and does not pertain to items, components or 
processes to be competitively acquired or needed for repair, overhaul 
or replacement, DOD will encourage dissemination and commercialization 
by the contractor." ·\ 

4. Technical data. In the clause at 252.227-7013 under (b) (1), 
Unlimited Fights, (and in the text .at 227.4 72-3 (a) (1) ) , revise (i) and 
(ii) to add the underlined language: 

"(i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
provided the contracting_officer has identified~ specific need for the 
data and that need cannot_be met through other~-

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of .such 
data ~ specified as an element of performance under a Government 
contract or subcontract." 

5. Computer software. 
Unlimited Rights, revise 
language: 

In the clause at 252.227-7013, under (c) (2}, 
(i} and (ii} by adding the underlined 

''(i) Computer software resultini directly from performance of 
experimental, developmental or research work where delivery of such 
software:~ specified as an element of: perfo~e in this -or any 
other G?vernment contract, or generated as a necessary part of 
performing_a contract, where delivery of such software is specified as 
an element of performanc~ ---- ------



GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3 (a) (2) of the interim rule provides 
unlimited Government rights under which the Government may 
Government purpose license rights "To encourage commercial 
technologies developed under Government contracts ... " 

PAGE 4 

an exception to 
agree to accept 
utilization of 

However, (2) (ii) provides that "the contracting officer should not agree to 
accept GPLR when -

"(A) Technical data are likely to be used for competitive procurement 
involving large numbers of potential competitors, for items such as 
spares"; and 

"(B) Technical data must be published (e.g., to disclose the results 
of research and development efforts." 

This pairing of competitive procurement and the dissemination of research 
results as functions for which conunercial utilization will not be encouraged is 
both inexplicable and alarming to the universities. It can easily be 
interpreted as a specific constraint on the ability of universities to trarisfer 
technology generated in the course of basic and applied research programs, which 
appears diametrically opposed to the President's Executive Order 12591 and 
emerging Federal policy. 

Recommendation 6 

\ 
~ve recommend that 227.472-3 (a) (2) (ii) (B) be omitted and a new section, 
added: 

"(iii) When the government does not require immediate use of the data 
for competition and the contractor is a university or other nonprofit 
organization which has an interest in commercializing the data, the 
contracting officer will accept Government Purpose License Rights, 
which will expire after a specified period of time." 

D. GOVERNf.'JENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in Attachment 
2, General Comments, the effective dissemination of software by those who 
created it requires the same policies as governs patents. Unlimited government 
rights have inhibited dissemination and commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or neatly 
attributed to specific authors or funding. Its successful dissemination and 
commercialization frequently requires the continuing involvement of the original 
authors who created and understand its architecture and the intricacies of its 
source code. If ~n :institution has established a program for the dissemination 
of computer softwa~e ,_ that institution should be free to pursue it. 

Recommendation 7 

With respect to computer software, in the clause at 252.227-7013, 



revise (c} (1) 
which would 
above: 

Restricted Rights 
parallel the proposed 
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by adding a new subparagraph (iii) 
new subparagraph (iii) under GPLR 

"(iii) In cases where the Government would otherwise he entitled to 
unlimited rights, unless the Contracting Officer determines during the 
identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or nonprofit organization which agrees 
to commercialize the technology." 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely that 
technical data and computer software generated in the performance of university 
research will he the cumulative result of continuing research conducted over a 
period of time with multiple sources. of funding and may involve the 
participation of students and others whose effort is supported by university 
funds or other sUpport. It is, therefore, quite likely that university research 
will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide the 
negotiation of government-university rights in technical data and computer 
software. 

Under 
ituations 

rights in 
negotiates 

227-473-1 (b) (2) a series of negotiat~on factors and negotiation 
are provided as guidance for the contracting of.ficer when negotiating 
technical data developed with mixed funding or when the Government 
to relinquish right~ or to acquire greater rights. 

The University believes it is essential that guidance he added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 

Add the_ following new subparagraph to (b) (2) (ii) 

"(D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit which 
is interested in commercializing the data, the government will 
negotiate Government Purpose License Rights which will expire if the 
contractor fails to make reasonable· efforts to pursue 
commercialization." 

F. AN ALTERNATIVE RECOHMENDATION - ADOPT ALTERNATE II 

Technical data and 90mputer software generated in. the course of university 
research rarely involves the competitive procurement of items, components, 
parts, and processes.· Consequently, data regulations focused primarily on 
competitive procurement are particularly inappropriate for university research. 

difying those regulations so that they do· not inhibit the transfer of 
technology between universities and the commercial sector is exceedingly 
difficult. 
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The applicable clause, 252.227-7013, does contain, in Alternate II, 
revisions that would . be significantly more appropriate and workable for 

university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIR Program), in response to Public Law 97-219, 
requires in subparagraph (d) that the clause at 252.227-7013, with its Alternate 
II, shall he included in all contracts awarded under the SBIR Program which 
require delivery of technical data or computer software. 

The following recommendation is, therefore, provided as an alternative to 
recommendations 4 through 8, set forth in B through E above: 

Recommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 
227.479 by revising the title to read "Small Business Innovative 
Research Program (SBIR Program) and University Research Programs" 

Add the following new paragraph (e) : 

"(e) The clause at 252.227-7013, Rights in Technical Data and Computer 
Software, with its Alternate II, shall be included in all contracts 
awarded to colleges and universities for the conduct of basic or 
applied research, which do not require the delivery of technical data 
or computer software needed by the Government for the competitive 
procurement of items, components, or processes." 

In Section 227.471,· ·Definitions, ~edify . the definition of Government 
Purpose License Rights to read in Part: 

"and in the SBIR Program and for colleges and universities, computer 
software .... " 

We appreciate the opportunity to comment. 

Sincerely, 

Director Office of Grants & Contracts 

Thomas G. Giolas 
Dean of the Graduate School and 
Director of the Research Foundation 
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COMMITTEE ON SCIENCE, SPACE AND TECHNOLOGY 

SUBCOMMITTEE ON SCIENCE, RESEARCH AND TECHNOLOGY 

U.S. HOUSE OF REPRESENTATIVES 

WASHINGTON, D.C. 

FACILITATING ACCESS TO SCIENCE AND TECHNOLOGY 

BY 

GEORGE H. DUMMBR 
DIRECTOR, SPONSORED PROGRAMS 

MASSACHUSETTS INSTITUTE OF TECHNOLOGY 

ON BEHALF OF THE COUNCIL ON GOVERNMENTAL RELATIONS 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that -

The ownership and the ri-ght to disseminate th-e research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as· to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and ·commercialiiation. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. ·96-517 
--

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so ·troublesome 
today . 

. In addition, P.L. 96-517 has facilitated ~trong~r research 
relationships betweeri univers1ties and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology~ 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, . 
however, it has become increasingly obvious that· the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property .rights. 

. For example, a number of universities, including MIT, are working on 
nuclear magnetic resonanc_e (NMR) imaging devices because, unlike x-rays u:sed 
in CAT scans, m~gnetic ftelds have no known toxic side effects. But.to 
achieve the accuracy of CAT ~canned images r~quires a sophisticated and 
integrated hardware and software system. · 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and _ 
commercialization of the technology by the university 
which created it or by the university's licensees. 



Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ~LL DATA GENERATED 

The Government's acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts._ 

Discouraging University-Industry Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial spons·or on an acceptable 

· basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more . 

. enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. · 

\ 
-The same situation exists today with respect to computer software and 

other technical data as existed for patentable inventions prior to 1980. 
Industrial companies ·are reluctant to fund the development of software at 
~niversities when a Federal agency ~cqui~es unlim1ted rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as rep9rted in the GAO study "Technology Transfer -
Constraints Perceived by Federal Laboratories ·and Agency Officials" 
(GAO/RCED-88-116BR), which was issued in March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings .dealing with 
computer software are as follows: · 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories' technology base and u·.s~ business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate· with businesses on research and 
development. Many of these.officials~ stated, however, that the 
four ident·ified .con~traints need to be addressed to: further 
improve the effectiveness of their laboratoiies' technol~gy 
transfer efforts. They believe that removing or ·reducing these 
constraints would {1) provide more incentives to transfei cbmputer 
software technology to U.S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory reso4rces, and 
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research team an opportunity to advance the state of the~rt. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university st~ndpoint: 

" ... It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know~how·and 
expertise which the contractor previously possessed. and applied to· 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the cqntract or grant. Broad 
and sweeping terminology giving the government rights in 'all data 
first produced or generated in the course of or· under this 
contract' or 'in all data generated under this contract whether or 
not delivered' should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 
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BFGoodrich 

Aerospace and Defense Division 
Aircraft Wheel and Brake Operations 
P.O. Box340 
Troy. Ohio 45373 
(513) 339-3811 

FAX 513-339-3813 
TLX 288043 

May 24, 1988 

DEFENSE ACQUISITION REGULATORY COUNCIL 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Ronald W. Hodges 
General Manager 
Military Programs 

Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 

SUBJECT: DAR CASE 87-303, INTERIM RULE ON RIGHTS IN 
TECHNICAL DATA 

The BFGoodrich Company, Aerospace and Defense Division, 
Aircraft Wheel and Brake Operations, develops, manufactures, 
and supports aircraft wheels and brakes for commercial, general 
aviation, and military customers worldwide. One of the keys to 
the success of our business in all o~ these markets is that all 
of our technical data has been developed by us at our expense. 
However, legal and regulatory changes over. recent years have 
threatened to erode or outright destroy our position with 
respect to proprietary data in the mili~ary market. 

Because of the need to protect our past and continuing 
investment in proprietary technical data we, along with several 
other companies, have become members of the Proprietary 
Industries Association (PIA). We have reviewed the comments on 
the interim rule prepared by PIA and endorse their position. 

We would like to emphasize, in particular, BFGoodrich's 
objection to that part of the definition of "Developed 
Exclusively at Private Expense" which reads"··· the 
development was not required as an element of performance of a 
Government contract or subcontract." First, this language 
would essentially require a contractor or subcontractor who 
wanted to declare his data for an item to be proprietary to 
know whether any Government contract or subcontract with any . 
contractor or subcontractor ever required or was requiring the 
development of the same or equivalent item. This is not 
possible. Second, the language is not clear if the development 
required was to be performed at any ~ime during or before the 
contract. It seems reasonable to conclude that the use of an 
item, developed at private expense but ·used in the performance 
of a Government contract or subcontract would be declared 
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not to be developed exclusively at private expense, only 
because its development could have been interpreted as having 
been required under a particular contract or subcontract. 

The offending language should, therefore, be removed from the 
definition. Because of the reasons cited above, the additional 
language within the same definition which reads "All indirect· 
costs of development are considered Government funded when 
development was required as an element of performance in a 
Government contract or subcontract" should be deleted. 

We appreciate the opportunity to comment on this most impbrtant 
subject. 

Sincerely, 

THE BFGOODRICH COMPANY 

Ronald w. Hodges 
General Manager, Military Programs 

/ph 



National Tholing & Machining Association 

PRECISION 

HAND DELIVERED 

Mr. Charles Lloyd 
Executive Secretary 

June 9, 1988 

Defense Acquisition Regulatory Council 
ODASD(P)DARS 
c/o OASD(A&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, D.C. 20301-3062 

RE: DAR Case 87-303 

Dear Mr. Lloyd: 
\ 

The National Tooling & Machining Association appreciates 
this opportunity to submit these comments on the proposed 
revisions to DoD FAR Supplement provisions implementing the 
Fiscal Year 1988 Defense Authorization Act, P.L. 100-180, 
section 80 8. 

NTMA represents the tooling and machining industry. This 
industry is composed of 14,000 plants almost ~11 of which are 
small business concerns. These companies build special tools, 
dies, jigs, fixtu~es, molds, gauges, ~pecial machines 
(automation, robotics, and production lines) and precision 
machine parts or components. They use a wide variety of 
equipment and processes, including_most machine tools from the 
simplest lathe to complex electrical-chemical milling, and 
electron-beam welding. They commonly achieve tolerances to one 
ten-thousandth of an inch and regularly use computers as an aid 
in design, machining, and control of operations. 

The tooling and machining industry is the cornerstone of 
modern mass production. The 14,000-companies in the industry 
serve virtually every other industry in the :nation, from 
automotive to aerospace. Without the services of these thousands 
of highly com~etitive. small companies mass production would riot 
exist. 

9300 Livingston Road • Ft. Washington, Maryland 20744 • (301) 248-6200 



.-NTMA member companies are ready, willing and able to provide 
DoD with high quality spare parts at a fraction of prices 
presently paid and with materially shorter lead times. However, 
they have been repeatedly precluded from bidding because the 
Government has incomplete data or because of prime contractor 
claims to rights in data. 

Less than 10% of the approximately $19.5 billion spent by 
the DoD on spare parts is awarded through open competition. 
Considering that costs savings of almost one-half have repeatedly 
been documented when spare parts contracts are openly competed 
the need for Government ownership of data rights is obvious. 

At the outset we note the difficult position in which the 
DAR Council is placed by recent legislative developments. 

It made no sense for Congress in section 953 of P.L. 99-500 
to weaken the rule requiring complete development at private 
expense at a time when technical data problems remain the 
greatest barrier to competitive spare parts contracts. For 
example the Air Force Logistics Command has screened 255,420 of 
the 873,420 parts in its inventory for possible competitive 
procurement and determined that not even restricted competition 
could be used to purchase 147~82 parts. Of these totally 
noncompetitive procurements, 73.5% were caused by data problems. 
More specifically, 34,545 parts or 23.4% of the noncompetitive 
purchases were because of proprietary claims, 28,791 parts or 
19.5% were because there was no technical data in the 
Government's possession and 45,304 or 30i~6% resulted from 
incomplete data. It would appear that about 50% of these dollars 
spent without even restricted competition were caused by 
proprietary claims· since propr_ietary claims are the cause of most 
incomplete data situations.@ 

@ AFLC Summary for Fiscal Year 1985. A 1984 Report of the OSD 
Technical Data Study Group entitled "WHO SHOULD OWN DATA RIGHTS: 
GOVERNMENT OR INDUSTRY?" is cited for the proposition that only 
4.1% of the parts in DoD's spare parts inventory are purchased 
noncompetitively because of proprietary claims. This figure is 
misleading for several reasons. First, in arriving at this 
figure the Study Group did not include the 26.7% of the parts 
which are coded "H" for incomplete data. As indicated by 
Oklahoma City Air Logistics Center Competition Advocate John 
Schultz, most incomplete data situations involve proprietary 
claims. Second, by considering the entire DoD spare parts 
inventory, jet engine parts are considered the same as nuts and 
bolts which obviously are not proprietary.. A better measure of 
the impact of proprietary claims on competitive procurement would 
be to consider the dollar value under each procurement code. 
Finally, the study does not 6onsider the numerous cases where 
propriet~ri claims cause competition to be restricted ·to approved 
sources, e.g.- a prime and its economically dependent 
subcontractor. 
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In addition, virtually all technical data is received for 
competitive review more than three years after final payment or 
delivery of the data. It clearly makes no sense to devote 
manpower to reviewing data rights until it is known what spares 
are needed. It is also clear that the DoD does not have the 
resources to review data rights claims in the limited time now 
permitted. 

We recognize that these are points for Congressional rather 
than regulatory action. However within the Congressional 
constraints of P.L. 99-500 and P.L 100-180 we believe there is 
room for improvement in the proposed regulation. 

Our comments are set forth below after a background 
discussion concerning the evolution of DoD data rules and what is 
needed by small businesses to compete for spare contracts. A 
complete understanding of what is needed for small businesses to 
compete is essential because this rule should not place more 
barriers than those mandated by P.L. 98-525 to those small 
businesses attempting to compete for DoD spare parts contracts 
and licensed foreign requirements. · 

I. Background 

A. Historical Perspective 

1. Rules Promulgated by DoD in 1964 

The basic rules concerning the acqudsition of technical data 
were promulgated by DoD in May 1964 in Defense Procurement 
Circular 6 and remained essentially unchanged·until the recent 
enactment of Publ{c Law 99-SOQ. In order for a contractor to 
properly affix a limited rights legend to technical data under 
this longstanding rule, the data must pertain to an item, 
component or process that was (1) a trade secret (2) developed 
(3) at private expense. 

"Developed" was interpreted as meaning brought to at or near 
the point of practical application. In order for an item to have 
been considered as developed at private expense all development 
was required to have been at private expense. In other words, if 
the development of an item was funded with a mixture of 
Government and private funds, the Government obtained unlimited 
rights in data. 

Standard clauses have long required a contractor to 
substantiate its claims to rights in data by clear and convincing 
evidence for as long as it asserted them. 

2. The Defense Procurement Reform Act of 1984 

·congress enacted the Defense Procurement Reform Act of 1984 
as part of the FY1985 DoD Authorization Act, P.L. 98-525. The 
Act resulted from the immense cost to the taxpayer of 
noncompetitive spare parts procurements, many of which resulted 
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·from spurious contractor claims to rights in data. P.L. 98-525 
added 10 u.s.c. 2320 and 2321 which are respectively enti~led 
"Rights in technical data" and "Validation of proprietary 
restrictions" to the Armed Services Procurement Act. 

10 u.s.c. 2320 (a) required the promulgation of regulations 
defining legitimate proprietary interest. For the first time 10 
u.s.c. 2321 provided a statutory mechanism for challenging 
contractor proprietary claims. 

DoD proposed rules to implement P. L. 98-525 in the Federal 
Register of September 10~ 1985. Just as the regulations 
promulgated by DoD in 1964, the regulations proposed under Public 
Law 98-525 would have permitted limited rights legends only to be 
placed on technical data for items developed completely at 
private expense. Those proposed regulations followed the 
interpretation of then existing rules. In order to be considered 
as developed at private expense under the 1985 proposed 
regulation, an item would have had to have been brought to the 
point of practical application. The proposed rules also required 
"completed development ••• without direct Government payment" in 
order for a contractor to claim proprietary rights. This was 
consistent with the requirement that an item be brought to the 
point of practical· application in order to be patentable and 
restated the rule under which the Government obtained unlimited 
rights when development was accomplished with a mixture of 
Government and private funds. 

NTMA was generally pleased with th~ proposed implementation 
of the technical data provisions contained in P.L. ~8-525 and 98-
577. As stated in our October 1, 1985 comments "It is to the 
credit of the Def~nse Acquisition Regulatory Council that these 
proposed regulations show an inclination to protect the taxpayers 
interest." 

The regulation proposed under P.L. 98-525 was opposed by 
contractors intent on using the Competition in Contracting Act 
as a vehicle to increase their rights in data rather than 
competition. DoD officials publicly stated that they had no 
intention to use the Competition legislation rules to abolish the 
requirement of complete development at private expense in order 
for a contractor to obtain rights in data. The regulation was 
never promulgated in final form. 

3. FY 1987 Defense Authorization Act 
•Technical Amendments• 

Thwarted by the P.L. 98-525 rulemaking proceedings, 
lobbyists fbr large defense conttactors accomplished their 
objectives through the enactment of purported technical : 
amendments in the FY 1987 Defense· Authorization Act, P.L~ 99-500. 
Th~se provisions ·materially weakened the DoD's ability to obtain 
rights in technical data needed for competitive procurement. 
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Not surprisingly this legislative.attack.on the ·taxpayers' 
interest was enacted without the benefit of public hearings. On 
the House side it was added in markup in a provision described to 
members as a "technical amendment". On the Senate side it was 
enacted as the result of a floor amendment. 

The Rights in Technical Data provisions enacted in Public 
Law 99-500 constituted the most drastic change in DoD data policy 
since Defense Procurement Circular 6, which provides the basis 
for current rules, was promulgated by DoD in 1964. ~The P.L. 99-
500 data rules are inconsistent with the P.L. 98-525 remedial 
measures enacted by Congress to reduce DoD's reliance on costly, 
noncompetitive spare parts contracts. More specifically, P.L 99~ 
500 weakens the Government's position with respect to contractor 
rights in data in two significant areas. 

First, contrary to long established pre~edent, data rights 
are left up to negotiations where development results from a 
mixture of Government and contractor funding. As previously 
noted, under long-standing interpretations, the Government 
previously obtained unlimited·rights to use such data for 
competitive procurement. 

Second, P.L. 99-500 for the first time places a time 
limit on the Governments right to challenge contractor data 
rights claims. 

Public Law 99-500 was silent as to the standard of proof 
necessary to justify claims to rights i~ data. However, at the 
behest of large aerospace contractors, DoD reduced the standard 
of proof necessary to support claim~ to rights in data from 
"clear and convincing evidence~ to "sufficient evidence." 

4. Executive Order 12591 

On April 10, 1987, President Reagan issued Executive Order 
12591 entitled, "Facilitating Access to Science and Technology." 
Section 1.(b) (1) of the Executive Order requires Federal 
agencies, "to the extent permitted by law", to "cooperate, under 
guidance provided by the heads of other affected departments and 
agencies in the development of a uniform policy permitting 
Federal contractors to retain rights to software, engineering 
drawings and other technical data generated by Federal grants and 
contracts, in exchange for the royalty-free use by or on behalf 
of the Government. 

5. The FY 1988 Defense Authorization Act 

Additi6nal· data rights provisions appeared in the Fiscal 
Year 198 8, D_efense Authorization Act, P.L. 100-180, sect ion 80 8. 
More specifically, 10 u.s.c. 2320 was amended to provide as 
follows: 

-all indirect costs paid for by the Government will be 
treated as "private expense"~ 
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-contractors cannot be barred from using items, 
components or processes developed at private expense; 

-a contractor may not be barred from receiving a fee 
from a third party for the use of data relating to items, 
components or processes developed at private expense; 

-DoD may achieve competition by contracting for the 
direct licensing of alternate sources; 

-rights in mixed funding data are required to be 
negotiated except where a determination is made that 
negotiation is impracticable; 

-DoD is to issue rules for negotiating rights in data. 

DoD issued interim rules implementing these statutory 
provisions on April 1, 1988 in order to comply with the 
Congressional deadline. to issue implementing regulations. 

B. DoD Can Save Billions Through Competition 

About 90% of DoD spare parts are coded for noncompetitive 
procurement or for procurement through restricted competition. 
The dollar value of DoD spare parts purchased through open 
competition is much less than the 10% of the parts purchased 
using open competition since the 10% figure represents mostly 
low dollar items. \ 

Studies have shown repeatedly that DoD saves almost 50% when 
parts are openly competed. There is a potential for savings 
billions of dollars since DoD purchases approximately $19.5 
billion in spare parts annually. 

C. What Small Businesses Need to Compete 

Small businesses are ready, willing and able to provide high 
quality spare parts at a fraction of the prices presently paid 
and with materially shorter lead times. However they are 
prevented from doing so by noncompetitive DoD practices. Small 
businesses do not need set-asides to compete since they 
invariably win out over original equipment manufacturers when 
allowed to compete. Small businesses need just three things to 
compete: (1) timely notification of procurement opportunities, 
(2) timely access to adequate technical data and (3) engineering 
source approval based on engineering principles rather than 
bureaucratic whim. A brief description of each of these items is 
provided below. 

1. Notification of Procurement Opport·unities 

Since small businesses cannot afford on-site representation 
at procurement activities they are forced to rely upon the 
Commerce Business Daily to learn of procurement opportunities. 
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However, problems often occur because an item is not synopsized in 
the CBD or, not timely synopsized, or the synopsis is 
misleading. 

Despite the enactment of P.L. 98-72 and 98-369, CBD synopses 
continue to be a barrier to competition. All too often purchases 
are not synopsized because of purported "urgency". 
Noncompetitive procurements also occur because synopses which are 
presumed to have been made by regulation have not been made. s·ee 
FAR 5.203(f). Also impeding competition is an Air Force 
regulation providing that only six items need be synopsized if 
multiple items are purchased in one contract. AF FARS 5.207 
(b)(4)(iii). 

2. Timely Access to·Tecbnical Data 

After locating a contracting opportunity in the Commerce 
Business Daily, small businesses request a copy of the 
solicitation from the procuring activity. However, all too often 
they will be told that none can be provided because the supply is 
exhausted. This practice exists despite the fact the law (15 
u.s.c. 637b) requires that small businesses be given a copy of bid 
sets and specifications upon request. 

Even if a small business is fortunate enough to timely 
obtain a· solicitation, it often. will not contain 
the government owned technical data needed to manufacture the 
contract end item. This practice may be seen in solicitations 
for the 90% of DoD spare parts assigned \restrictive procurement 
method codes. For these DoD spare parts contracts potential 
bidders are referred to DoD data repositories·to obtain the 
Government owned data needed for bidding. These requests are 
made by small businesses under the Freedom of Information Act 
(FOIA) • 

The problem with DoD data repositories is that although the 
bidding period is normally just thirty days, the repositories 
take much longer to respond to data requests. For example the 
Navy often takes a year to respond to data requests and the Air 
Force several months. In order to obtain technical data in time 
to bid many small businesses rely on commercial data brokers. 
These data brokers facilitate competition by making data 
available to would be bidders by overnight mail. 

When the DoD data repositories do respond they will often 
not provide data because it contains a limited rights 
(proprietary) legend •. In the past many prime contractors 
routinely marked items as proprietary even if they were not 
because proprietary claims were never challenged. Small 
businesses have successfully used the FOIA to remove thousands of 
prime contractor proprietary legends. 
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3. Engineering Source Approval 

Prequalification is a major impediment to small business 
participation in the procurement process. The military argues 
that prequalification is necessary to assure that quality end 
items are received. However, prequalification is a costly, 
ineffective quality control technique. Prequalification provides 
no assurance that a quality end item will be received and only 
restricts competition, often to just one source. True quality 
control cannot be achieved through qualified bidders or products 
lists, but only through recognized quality control techniques 
such as management, regular instrument calibration, good 
specifications and conformance testing. 

Prequalification requirements are often adopted by DoD as a 
result 9f a recommendation from the very large defense systems 
manufacturers that benefit from a noncompetitive procurement. 
The most frequent rationale is that unique manufacturing 
capabilities are needed. This argument is dubious since the 
large prime contractor recommending prequalification most often 
does not manufacture the part in question, but subcontracts it to 
one or more small business concerns. Often DoD tells small 
businesses which wish to prequalify to obtain engineering 
approval from the large defense systems manufacturer they wish to 
bid against. This is a commercially impracticable requirement. 

II. The Proposed Rules Implementing Public Law 100-180 

A. Government Purpose License Rigb,ts 

The regulations extend the potential application of 
"government purpos~ license ri9hts" to those items developed 
entirely at Government expense. "Government purpose license 
rights" give the Government the right to use, duplicate, or 
disclose technical data for Government purposes only and to have 
or permit others to do so for Government purposes only. Under 
the proposed regulation, government purposes include use by the 
government for a competitive procurement. 

1. Government Purpose License Rights Should Include 
Release to Potential Bidders on DoD and Licensed 
Foreign Requirements Before a Solicitation is 
Issued 

If the Government purpose license rights concept is 
retained, the definition of Government purpose should expressly 
include the right to provide such data to potential bidders on 
DoD contracts and licensed. foreign military requirements even if 
no solicitation has been i~sued. The regulations should make it 
clear that access ·is available to would be bidders as a right 
under the ~biA and 15 u.s.~. 637b which provides that small 
businesses shall be provided bid sets and specifications upon 
request. The regulations ·should also provide that data subject 
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to Government purpose license rights be included in 
solicitations. For the reasons previously discussed, this alone 
does not assure access in time to bid. 

2. Government Purpose License Rights Should Include 
Right to Release to Commercial Technical Data 
Services for Sale to Potential Bidders 

The definition of Government purpose license rights in 
DFARS 227.471 is limited to the right to use, duplicate or 
disclose for Government purposes and "the right to have or or 
permit others to do so for Government purposes only." The right 
to have others to do so should expressly include the right to 
make data available to commercial technical data services for 
sale to would be bidders on DoD contracts and licensed foreign 
requirements. 

This clarification is necessary because of the inefficiency 
of DoD data repositories make commercial technical data services 
an essential part of the procurement $ystem. As noted 
previously·, in order to compete and obtain required engineering 
source approvals, small businesses need access to data before a 
solicitation is issued. In addition although the bidding period 
is normally just 30 days data cannot be accessed from DoD data 
repositories during this period. In contrast commercial 
technical data services provide data on an overnight basis. 

\ 
In order to avoid any misunderstanding by those implementing 

the regulations, it should be made clear that·technical data 
services are entitled to Gover~ment purpose license data as a 
matter of right under the Freedom of Information Act and 15 
u • s • c • 6 3 7b • 

3. Nondisclosure Agreements 

Even absent additional bureaucratic entanglements, 
repositories are unable to provide data in time to bid. 
than attempting to resolve this bartier to competition, 
and DoD continue to come up with additional barriers to 
prompt dissemination of bidding data. 

DoD data 
Rather 

Congress 
the 

A recently enacted unintended barrier to prompt 
dissemination of bidding data is section 913 of the FY 1984 
Defense Authorization Act. This provision, which is codified at 
10 u.s.c. 130c, gives DoD the authority to withhold from public 
disclosure certain data subject to export control. DoD Directive 
5230.25, which implements 10 u~s.c. 130c, requires contractors to 
become certified u.s. contractors in order to obtain data. 

DoD routinely uses DoD Directive 5230.25 to withhold 
data -- even from firms that have gone through the mandated 
process of becoming certified u.s. contractors. When requests 
are received, prolonged delays occur while DoD attempts to 
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determine if data is subject to Directive 5230.25 and if so 
whether it is within the scope of a firm's certification 
statement. 

The DAR Council is to be commended for providing in section 
227.473-1(c)(2) of the interim DFARS for the use of standard 
nondisclosure agreements where Government purpose license rights 
are obtained. Under prior rules, the terms of nondisclosure 
agreements were left to the unbridled discretion of original 
equipment manufacturers, which stand to benefit when such data is 
unavailable to potential competitors. 

However, the nondisclosure agreement provisions set forth in 
the proposed technical data regulation still add one more 
bureaucratic impediment to the release of bidding data. Such an 
agreement seems to be required to be executed each time a 
contractor obtains Government purpose license rights data. 

In order to facilitate prompt release of bidding data we 
strongly recommend that any such agreement be. limited td a master 
agreement with the Government covering all Government purpose 
license rights data, rather than serving as an impediment to 
obtaining data needed for bidding each time a request is made. 
The execution of such an agreement should be coordinated with a 
firm's registration under DoD Directive 5230.25 as a certified 
u.s. contractor. 

Potential bidders on DoD contracts and licensed foreign 
requirements, as well as commercial technical data services, 
should be permitted to enter into such agreements. 

For the reasoris previously noted, it is essential such 
agreements provide for pre-solicitation access to government 
purpose license rights data to potential bidders on future DoD 
contracts and licensed foreign· military requirements. Such 
access should be available under the Freedom of Information Act 
and 15 u.s.c. 637b. 

4. Alternate Approach to Nondisclosure Agreements 

The DAR Council has requested comments on a possible 
alternative approach to non-disclosure agreements. Under the 
proposed alternative approach a·solicitation provision would notify 
offerors that a solicitation contains technical data subject to 
restrictions on further use and disclosure and would require 
offerors to safeguard the data which would be marked with 
appropriate restrictions •. 

The provision fails to recognize the need of small 
businesses to obtain technical data before a solicitation is 
issued_ in order to compete. This need has been previously 
discussed at length. For this reason NTMA would prefer a one 
time execution of a standard agreement that covers all Government 
purpose rights data that a contractor requests in the future. 
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B. Tbe Clear and Convincing Evidence Standard Should be 
Restored 

Interim DFARS section 227.447-4 (c) provides that 
restrictions on the Government•s rights in data can be challenged 
by the contracting officer in accordance with the procedures set 
forth in the clause appearing at DFARS 252.227-707. This clause 
permits the Government to require a contractor to provide 
"sufficient evidence" to justify its proprietary claim. 

Prior to the promulgation of rules implementing P.L. 99-500, 
the standard of proof set forth in regulations dating back to 
1964 is "clear and convincing evidence." There is no indication. 
in the legislative history that Congress intended to modify the 
longstanding clear and convincing evidence standard. 

The requirement that contractors justify data rights by 
clear and convincing evidence is necessary because all facts 
needed t o j us t i f ·y c 1 a i m s to r i g h t s in d at a a r e i n the possess i on 
of the contractor claiming rights in data. 

The clear and convincing evidence test should also be be 
retained to prevent confusion. The sufficiency standard is 
unduly vague. "Clear and convincing evidence" is an established 
legal standard. There is no established legal definition of 
"sufficient" legal evidence. 

C. Validation of Restrictive Markings 
\ 

Section 227.473-4 sets forth procedures for restrictive 
markings. Our recommendations with respect to this section are 
as follows: · 

1. Tbe Statutory Provision Requiring a •Thorough• 
Review of Rights in Data While DoD Has the Right 
Should Be Implemented 

Public Law 99-500 drastically departed from prior law for 
the first time by placing a time limitation on the Government•s 
right to challenge contractor claims to rights in· data. The time 
limitation is the later of three years after final payment or. 
delivery of the data. Previously the Government could challenge 
contractor data rights claims for as long as they were asserted. 

In order to assure that the taxpayer's rights are protected 
the legislation required the Sec·retary of Defense to assure 
"a.thorough review" within this period of "the right of the 
United·states to release or disclose technical data delivered 
under a contract to persons outside the Government, or to permit 
the use of such technical data by· such persons." This review 
requirement clearly applies to Government~purpose license rights 
claims as w~ll as limited rights claims s~nce ·they impinge on the 
Government's right to ·make data available· to persons outside the 
Government. 
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Although the interim regulation requires that a "review" be 
made within the statutory period, it should also require that 
such a review be "thorough", as required by statute. 

2. The Precballenge Review Procedure Should be Made 
Optional with tbe Contracting Officer 

Interim DFARS 27.473-4(b)(1) provides that the "formal" data 
rights challenge provisions may be invoked only after the 
contracting officer requests inform~tion concerning rights in 
data from the contractor and any interested Government 
activities. This procedure would unnecessarily delay the removal 
of improper claims of rights in data since it appears to require 
the contracting officer to go through the pre-challenge review 
procedures even where he already has probable cause to challenge 
a contractor's proprietary claim. This provision, which is not a 
part of the statute being implemented, is not in the 
Government's best interest and should be eliminated. 

3. Limitations on tbe Government's Right to Use Data 
After a Contracting Officers Decision Removing 
Restrictive Legends Should Be Eliminated 

The proposed regulation provides that the Government will 
not use data even after a contracting officer decision removing 
restrictive legends if either a contractor within 90 days (1) 
appe~ls to the Board of Contract Appeals or (2) indicates it will 
appeal to the u.s. Claims Court within ope year. After a suit is 
filed it provides that the data will not be used for competitive 
procurement u~til .a final decision is issued.· 

These provisions, which do not appear in either Public Law 
98-525 or 98-577, would allow a contractor to delay having to 
face competition indefinitely and should be eliminated. Although 
the proposed regulations provide the data can be used upon a 
finding of "urgent o~ compelling circumstances" by the head of 
the agency in practice this is of little practical value to a 
contracting officer. 

Under the proposed regulations it would be to a contractor's 
advantage in every instance to indicate it would file suit in 
the u.s. Claims Court within one year. Even if suit is never 
filed it delays release of data for one year without any penalty. 

If suit is filed it can easily take years for a decision on 
the me~its. Technical data litigation has in the past been 
charac~erized by repeated request~ for extensions by contractors. 
It also should be noted that a Board of Contract Appeals or u.s. 
Claims Court decision is not final until any appeal to the U.S. 
Court of Appeal~ for the Federal Circuit is d~cided. 

These provisions give the contracting officer less power to 
challenge claims to rights in data than that available to members 
of the public under the Freedom of Information Act. Under the 
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FOIA the Government is required to promptly release data absent 
adequate justification for any prop~ietary claims. 

If the validation provisions were promulgated in their 
present form a contracting officer desiring to challenge 
questionable data rights claims would be better off submitting an 
FOIA request for the data. This is obviously not what Congress 
intended when it enacted Public Laws 98-525 and 98-577. 

It also should be noted that these provisions are not 
necessary to provide a contractor with an adequate remedy at law. 
If a contracting officer decision removing a restrictive legend 
is overturned a contractor is entitled to recover damages for an~ 
pecuniary loss. 

D. Developed Exclusively at Private Expense 

As previously noted in order for a contractor to be 
automatically entitled to claim limited rights in data an item 
must be "developed exclusively at private expense." DFARS 
227.471 defines "developed" as meaning that "the item component, 
or process exists and is workable." The interim regulation 
further states that "Workability is generally established when 
the item, component or process has been analyzed and or tested 
sufficiently to demonstrate to reasonable people skilled in the 
applicable art that there is a high probability that it will 
operate as intended." This is less stringent than the standard 
of "brought to the point of practical application" set forth in 
the proposed regulations implementing Public Law 98-525, which 
was bitterly fought by large aerospace contractors. 

We s t r on g 1 y urge the DAR _Co un c i 1 to adopt i t s ear 1 i e r 
proposed formulation. There is no statutory basis for the DAR 
Council's change in position. The formulation in the earlier 
proposed regulation is consistent with the requirement that an 
item be brought to the point of practical application in order to 
be patentable. The reduction to practice requirement is 
necessary to protect the taxpayer since few ideas ever reach the 
patent stage, and of those that do, only few achieve market 
acceptance which is the only true measure of their value. 

We recognize that the formulation appearing in the proposed 
regulation appears in the Conference Report for the FY 1987 
Defense Authorization Act, P.L. 99-500. See "National Defense 
Authorization Act for Fiscal Year 1987: Conference Report to 
Accompany S.2638", H. REP 99-1001, 99th Cong. 2d. Sess at 511 
(1986). However, the formulation set forth in the Conference 
Report cannot be said to evidence Congressional intent for 
several: reasons. 

First,.:Publ~c Law 99-500 contained no new:provisions 
concerning the definition of "developed". The requirement to 
define "developed". came from Public Law 98-525 which was enacted 
to increase competition rather than increase contractor rights in 
data; 
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Second, the gratuitous language appearing in the Conference 
Report can hardly be said to reflect'Congressional intent since 
the technical data provisions in Public Law 99-500 were enacted 
without the benefit of public hearings; 

Finally, the language in the Conference Report is taken from 
the decision of the Armed Services Board of Contract Appeals in 
Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCA 18,415· (1985). 
The 1 an g u age i s w hat i s k now n a s gj,_Q..t.Y.m s inc e i t w as no t 
necessary for the Board's decision. Dictum is not binding legal 
precedent. 

If the definition_ in the interim regulation is retained, the 
language "there is a high probability" should be deleted from the 
definition. As is, the definition defies logic. An item, 
component or process is "workable" if it is shown that it in fact 
works -- not that there is a "high probability" that it will work. 

III. Other Matters 

We would like to briefly suggest some additional initiatives 
to enhance competition. 

A~ Modify DFARS Supplement No. 6 to Provide for Generic 
Qualification of Spare Parts Manufacturers 

. Under current procedures for qualifying sources to 
manufacture critical parts a contractor generally must have made 
a part before in order to ~e approved as a source. This requirement 
often limits "competition" to subcontractors ~hich have made a part 
for a prime contractor. 

Only DoD procures in this manner which is akin to limiting a 
contract for a painting of a particular mountain to only artists 
which have painted a picture of such mountain in the past. DoD 
should, as in the private sector, qualify new sources on a 
generic as opposed to a part by part basis. 

B. Require the Ose of Commercial Source Approval 
Standards 

The standard for commercial use of spare parts is FAA Parts 
Manufacturing Approval (FAA/PMA approval). FAA/PMA app~oval is 
based on identicality with the part manufactured by the Original 
Equipment Manufacturer. FAA/PMA parts have proven to be safe and 
reliable in operation. See, PART MANUFACTURERS APPROVAL PROGRAM 
EVALU.ATION: Phase 1 Report, Prepared for u.s. Department of 
Transportation by COMSIS (December 1984). 

Despite the.:fact_that a vendor has extensive ccimmercial and 
foreign military sales and FAA/PMA approval DoD often refuses to 
buy from th~m. The pu~ported reason is that the part in question 
does not meet the DoD's engineering source approval standards 
which for the most part are nonexistent. 
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There is no reason to require more than FAA/PMA approval. 
Requiring the acceptance of FAA/PMA parts would materially 
increase competition and is consistent with recent rules 
requiring the acceptance of commercial products. 

C. Eliminate the Presumption of CBD Synopsis for DoD 
Procurements 

In enacting Public Laws 98-72 and 98-369, Congress required 
that a solicitation not be issued until 15 days after synopsis in 
the Commerce Business Daily and that a solicitation remain open 
for at least 30 days. This legislation was necessary in order to 
assure that small businesses obtain bid sets in time to bid. 
Congress undoubtedly meant actual synopsis as opposed to presumed 
synopsis. · 

However, FAR 5.203 permits a contracting officer to presume 
a requirement is synopsized ten days after it is transmitted to 
the Department of Commerce. This provision has been found to be 
contrary to law by GAO. AUL Instruments, Inc., 64 Comp. Gen. 
871, 85-2 CPO 324 {1985). 

Despite the GAO ruling this prov1S10n continues to result in 
requirements not being synopsized or synopsized too late. Rather 
than follow the GAO decision and Congressional mandate, 
rulemakers sanctioned business as usual by revising the 
regulation to state that the presumption of synopsis 
was inapplicable if a contracting officer had evidence 
that a requirement was not synopsized. 

This approach defies log~c. Contracting officers claim they 
do not have time to see that a synopsis has been published in a 
timely fashion. Therefore the only way they can obtain such 
information is from a potential source. However if a synopsis is 
not published a potential source won't see it and cannot tell the 
contracting officer it was never published. 

The DAR Council should urge the FAR Council to repeal this 
provision while promulgating a DoD rule that complies with Public 
Laws 98-72 and 98-369. 

D. Improve Information Provided in Commerce Business Daily 
Synopsis 

DoD repeatedly complains that they are forced to send out 
too many bid sets and therefore need to charge for bid sets. At 
the same time our members tell us that because of inadequate CBD 
synopsis they are·forced to request bid sets for items they 
ultimately determine they are not interested in. The obvious 
best solution for all concerned is to improve CBD synopsis: to 
enable firms to be more selective in the bid sets they request~ 
We would be happy to work with you on this. 
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E. Permit Bid Sets to Be Requested by Telephone 

DoD often does not get bid sets to would be bidders in time 
to bid. Part of this delay is caused by contracting officers 
requiring a written request for a solicitation. DoD regulations 
should be modified to allow requests to be made by telephone. 

F. Require Technical Data to Be Included in all 
Solicitations 

Delays and problems in responding to solicitation occur 
because Government-owned technical data is not included in bid 
sets for spare parts contracts. This frustrates competition 
because it often takes six months to get technical data from DoD 
data repositories. The obvious solution is to require by 
regulation that bid sets contain Government-owned technical data. 

CONCLUSION 

NTMA very much appreciates the opportunity to submit these 
comments. If you have any questions, or if we can be of further 
assistance, please let us know. 

w B. Coffey 
President 
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EOS 
ay 16, 1988 

Electronic Data Systems Corporation 
6430 Rockledge Drive 
P. 0. Box 34269 
Bethesda. Maryland 20817 
(301) 564 ·3200 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD(P) DARS. c/o OASD (P&L) (MRS) Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

Not long ago, Mr. Summerhour and John Lawther from EDS Corporation 
discussed at length one of the problems which industry is having 
with Technical Rights in Data. Mr. Summerhour suggested that we 
submit comments to you with the understanding that Mr. Surnmerhour 
and his committee would review said comments and perhaps address 
them in a future DFAR or FAR. 

DFAR Subparts 227.472-3 (a) (iv), and 252,227-7013 (b) (iv) and 
FAR 52.227-7013 (b) (iv) are causing substantial problems with 
many of our vendors. EDS, as an integrator, works with many 
companies in order to come up with the best solution at the lowest 
overall cbst in responding to RFPs. The abov~ mentioned clauses 
create a great deal of concern as they require unlimited rights 
for "Manuals or instructional materials ••• prepared or required to 
be delivered under this or any other contract or any subcontract 
hereunder necessary for installation, operation, maintenance, or 
training purposes." 

Even if this technical data is copyrighted, the contractor has to 
grant to the Government is nonexclusive, paid-up license 
throughout the world to use, copy, and· distribute the material as 
authorized by the clauses. 

Many vendors spend a great deal of money on this technical data 
which the Government has said must be provided with unlimited 
rights. In many instances, this data means a significant amount 
of revenue to the vendors. In fact, in some cases, e.g. training, 
it can mean the total revenue for a particular company and the 
vendor must be able to protect the~competitive edge provided by 
its products. In any event, vendors generally refuse to g~ve 
unlimited rights to this type of. data. Their position is that. 
this technical data is copyrighted and normal · copyright laws 
should apply. In .addition, almost all vendors take the position 
that granting to the Government a nonexclusive, paidup license 
throughout the world does great harm to their companies. For. 
example, it can't be priced in many instances. Take for an 
example an agency who has solicitation for one (or more) computer· 
systems. The prices for a Government paidup license could be more 
costly then the computer system(s). 



Vendors have strongly suggested that if the Government require 
this type of copyrighted technical data, the Government should 
order such data from the vendor at the price listed in their 
catalog. All of the technical data in issue has been developed at 
private expense and.would be a catalog offering with prices which 
are sold generally in the commercial marketplace. 

EDS' position is that the Government should adopt the vendors 
suggestion as it would, among other things, eliminate a strong 

~ barrier for contractors to make such Non-Development Items 
(NDI)/Commercial technical data available to the Government. 

Very truly yours, 
ELECTRONIC DATA SYSTEMS 
FEDERAL COR ATION 

Reviews 

:srk 

John Lawther 
Rick Summerhour 



~. :· : . 1 
Reference . ~- . 

Case Manage.JneJztl~ecortl 

CAAC No. Ol·iginal 
Updated 

·•· 
~ .. 

· ... 

-~-- "A- • 
, .:• J----------:--:_-_ .. ~---'---------------:--:------------:---t 

;~~---~--~f~. S y·nopsis 
•1.::: .. 

Priority Submitted By ·· · ()rigina~or Code ·. Case Manager 

Keywords .. 

Case References 

FAR Cites .. ·• .. 

DFARS Cites 

Cognizant __ Committees 

Recommendation · 

Notes 

· ..... 

:;: 
~--· 

·••·. 

. .. 

I 

··~. ·. 

., 



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
WASHINGTON, D.C. 20301-8000 

PRODUCTION AND 

LOGISTICS 

P/CPA 

Mr. Earl T. Steiner 
8165 Woodlawn Drive 
Piqua, Ohio 45356 

Dear Mr. Steiner: 

This is in reply to your recent letter to the Assistant 
Secretary of D~fense (Production a~d Logistics) concerning 
Department of Defense (DoD) policy for the acquisition of data. 
The Defense Acquisition Regulatory (DAR) Council is now considering 
public comments on proposed changes to the DoD regulations 
concerning acquisition of technical data. I have provided the 
Director of the DAR Council with a copy of your .letter. 

We appreciate your interest in thi~ matter. 

Sincerely, · 

Alfred G. Volkman 
Director, Contract 
Policy an·d Administration 
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The Dilemma of a Department of Defehse D~ta nuyer 

Pity the poor buyer in the Department of Defense (DOD) when he is to acquire 
data. Hith seven exceptions, he can not acquire this data and fully comply t.rith 
the guidance i~ the Federal Acquisition Regulation (FAR) as supplemented. Even 
worse, if the data to be acquired is software specifically developed for the 
Government, he finds that there is a conflict between these regulations and 
public law. 

Data, as defined in the FAR and its supplements, means reriorded information 
regardless of form or method of recording. Technical data means recorded 
information, regardless of the form or method of recording, of a scientific or 
technical nature (including computer software documentation). Such term does 
not include computer software or data· incidental to contract administration, 
such as financial and/or management information. Thus technical data is 

·defined; it is assu~ed that·all other data is non-technical data. Tl1ere is a 
problem here that was brought about by Public Law 98-94. This pltblic law added 
to 10 USC 140c the following paragraph (b)(2): "In this section, 'technical data 
with military or spac~ application' means any bl~eprints, drawings, plans, 
instructions, computer software and docttmentation, or other technical 
information that can be used, or be adapted for use, to design, engineer, 
produce, manufacture, operate, repair, overhaul, or reproduce any military or 
space equipment or technology concerning such equipment.'' The normal assumption 
is that public law supercedes any Government regulation, but so far non llaS not 
recognized this by a change to its supplement to the FAR. 

\ 

Most of the guidance the DOD buyer must follow is found in the DOD FAR 
Supplement (DFARS). Normally when data delivery is required under a contract it 
must be 1 is ted on a DD Form 1423, .Contract Data Requireme-nts List. There are 
seven exceptions to this requirement and they are set forth in DFARS paragraph 
27.475-1. It is only when one of these exceptions apply that the buyer can 
fully comply with the regulatory and legal guidance. Hhen none of tile seven 
exceptions apply and data is required, the contracting officer must insert the 
DFARS clause number 52.227-7031, Data Requirements, in the contract. This 
clause states that the contractor is required to deliver only the clata i tcms 
listed on the DD Form 1423 and the data items identified in and deliverable 
under any otlter claHse -in FAH and DFARS madc.·a p·art of the contract·~· ·The 
requirement for delivery of any data l.tems under the contract can he (:~stablished 
only by listing the data items on the DD Form 1423. 

The problem to the DOD buyer comes when he tries to translate the DFARS guidance 
into the requirements of a contract. DFARS paragraph 15.L,06-2 states that when 
a DD Form 1423 is used to list technical data which is to be delivered under the 
contract, and none of the seven exceptiqns .. apply, the DD Form 1423 shall be 
designated as an exhibit and established as such in accordance t.rith DFA.RS 
Section 4.7105~ That seems plain: and apparently it does not apply to non­
technical data. The pertinent parts· of this sect-ion state: 

·(i) :"'Exhibit' means a document attached to a procurement instrument, 
reference_d by its capital letter identifier-in, a line or subline item in the 
proc\.trement instrument Schedule, which establishes deliverable requirements". 

(2) "Each exhibit shall apply to one contract line· or subline it<~m". 



(3) ... The term 'Exhibit' shall not be used to identify any other attachment to 
a procurement instrument. When contract line items or subline items refer to a 
document attached to a procurement instrument which establishes a deliverable 
requirement, such spare parts or data on a DD Form 1423, this document shall be 
,termed an Exhibit. When other types of documentation are appended to or 
incorporated by reference in a procurement instrument, such documentation shall 
be referred to as an 'Attachment' or other term identifying it as appended 
documentation. Such documentation may be attached to a contract exhibit provided 
such documentation does not identify a deliverable requirement which is not 
established by a contract or exhibit line or subline item." 

(4) "DD Form 1423 ---may be used as an exhibit or as an attachment." If the 
DD Form 1423 is used as an ·attachment "a separate .. ' contract line item or subline 
item shall be established in the schedule for, and which references, each 
deliverable sequence number on the DD Form 1423". 

(5) "Contract line or subline items in the schedule which reference an 
exhibit shall not contain unit prices or total amounts, except when necessary to 
reflect the amount of funds for actual or estimated requirements to satisfy the 
management needs of the individual procuring activity. When unit prices or total 
amounts are shown to satisfy a management need, such prices or amounts shall be 
set forth in parentheses within the i tern description block of the' contractua 1 
document (i.e., not within the unit price or amount columns)". 

In short wl1at has been established so far is that, if technical data is being 
acquired it must be on_a DD Form 1423, and that form is to be designated an 
exhibit in accordance with Section 4.7105 in DFARS. This exhibit nn1st be 
identified by an alpha character and referenced in only one line or subline 
item. The DFARS clause "Data Requirements" says that the only Hay the 
contractor can be required to deliver data is by putting the data on a DD Form 
1423. DFARS Section 4.7105 states that whenever a delivery requi.rement is 
established for data on a DD Form l423 it shall be termed ah exhibit. The 
Section also states that the DD Form 1423 may be used as an attachmc~nt. Hhy 
would data be listed in the contract if it. is not deliverable? Hhy t.Jould DOD 
pay for data that wasn't to be delivered? The word deliverable is a little 
misleading; it actually refers to data that is an end item of the contract. 
Non-technical data is not usually an end item of the contract. He do not t-rrite 
a contract for the ~urpose of receiving such information as administrative data, 
reports of maintenanc~ action, minutes of meetings, or the funds expended at 
different stages of contract completion. When a DD For.m lll23 is used as an 
attachment, the price of the data is set forth in a line or subl1ne item that 
references a sequence number on the DD Form 1423. If it is technical data or 
deliverable rion-technical data (i.~. an end item of the co~tract), the DD Form 
1423 must be designated an exhibit and treated as such. 

It is all so simple with technical data. It is listed on a DD Form 1423 and the 
DD Form 1423 i~ an exhibit attached to a line or subiine item that ctoes not 
contain prices. · The prices are in the exhibit,: hut where on a DD Form lll23 is 
there a place for prices? A simple solution i~ to ignore all the above and 
follow the guidance in DFARS Section 15.871. This states that "the solicitation 
shall include pric~d. line item for that data". It is impossible to comply t.Jith 
bo.th DFAHS Section: lS. 871 (do not put prices in the ·exhi.bi t, but reference the 
exhibit in a priced line item) and DFARS Section 4.7105 (the line. ·item 
referencing the ex~1ibit does not contain prices hut the exhibit does) at the 
same time. 
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AFFARS 15.871 adds some other complications to acquiring data. It contains the 
ground rules for determining when it is not practical to separately price data, 
and that .the cost of the data is included in some other line item. I>OD has 
consistently sought to identify the cost of data to see if the benefits derived 
from the data are worth the cost. The easiest time to require that the 
~ontractor separ~tely price data is during competition, but that is one of the 
excuses for not doing it. When the instructions on the back of the DD Form 1423 
are followed, there is a good basis to decide if the cost of the data is 
basically an indirect or direct cost to the contract. This should be the 
deciding factor. The DD Form 1423 requires the contractor to group the data in 
four different categories. 

(1) Group I data ''is not otherwise essential to the contractor's performance 
--- but which is required" by ·the the DD Form 1423. 

(2) Group II data ''is essential to the performance of the primary contracted 
effort but the contractor is required to perform additional work to conform to 
the Government requirements". 

'(3) Group II data is "data which the contractor must develop for his internal 
use in performance of the primary contracted effort and does not require 
substantial change to conform to Government requirements". 

(4) Group IV data "is developed by the.contractor as part of the normal 
operating procedure and the effort in supplying these data to the Government is 
minimal". 

The c.ost of data to be separately priced in the contract is the cost of 
producing and delivering the data above and beyond the cost of othertvise 
performing the contract. The definitions as presented above are not complete, 
but they serve to demonstrate that only Group IV d~ta should routinely l>e not 
separately priced; Group I data should almost always be separately priced; and 
in Groups II and III. the addition~l effort should be ~eparately ~riced. All too 
often contracting officers find this effort too much trouble. This happens even 
when the contractor clearly defines in his proposal the cost of-the data. 

Software specifically prepared for delivery to the Government does not really 
fit any of the above four categories. The guidance established for buying data 
assumes that the data was developed in conjunction ~ith the development of some 
syst~m, such as an airplane or radio. Under this assumption, the purpose o·f the 
contract is not the·delivery of data as such, but. the delivery of a system and 
its supporting data. The airplane will be usable even without the data. There 
is no guidance for the acquisition of data when the purpose of the contract is 
the delivery of that data. The purpose of the contract cannot be fltlfilled 
without the delivery of that data.· This definition fits software when it is an 
end item of the contract. The guidance cannot be bent to fit the situation. 
The law says that the software is technical data, but both FAR and DFARS says it 
is not technical data~ I~w is it t~ appear in the contract?. If it is technical 
data it must be on a DD Form 1423 treated as an exhibit. It must be priced in 
the exhibit not in a priced line or subline item. If it is not technical data 
but deliverable data, it still must be on a DD Form 1423. Th~ problem, besides 
having no ~la~e on the DD Form 1423 for prices, is that DOD does not have a l>ata 
Item Description (DID) for ihe d~livery o~ the software itself. Data to be 
delivered must b~ on aDD Form 1423~ and to do this requires a DID-for tl1at 
data. Hhen NIL-STD-2167 covering d~velopment of software came out, the nrns 
referenced in it cover all of the the data supporting the development and \.1se of 
the software, 

3 



but no DID coverinB the delivery of the actual softHare itself. Hhy l..rmtld non 
pay to have software developed, have all the supporting documentation delivered, 
and then not require the delivery of the software? 

The DOD data buyer needs help. lie needs to be included in the committee set up 
to cl~rify the acquisition of data. That buyer should be one who knows the 
technical aspects of contracting. Software needs to be recognized·as a 
deliverable end item of the contract. The guidance as a minimum should allow 
softHare as a priced line or subline item in the contract, a DID should be 
established for software, and it should be on a DD Form 1423 used as an 
attachment. 

MR. EARL T. STElNER 
8165 WOODLAWN. DRIVE 
PIQ.UA, OHIO 45356 

s-t-p- 173-'J-. 3s--? 
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(End of cla~) 

251.227-7021· All•li! .. aiUifor ._...**. 
dllla '* ltlkatiD& 

As prescribed at 227~473-t(a), insert 
'the following provision: 

r.equir81D811t tor Trigic:e' Data Certification 
(APR 1981) . 

The Offeror aba1l submit with ita offer a 
certificaUoo a• to whether the Offel'Ol' baa 
deUvered or il obligated to deliver to the 
Government under any contract or . 
aubcontract the aame or substantially the 
aame technical data with other than 
unlimited rights iDcluded in ltl offer; if ao. the 
Offeror ahaU identify: . 

(a) One exiatins Colltract or ~t 
undc;· whicl; t!ia·t~.hu£\:Gl da~ w.-e.-a 
delivered or will be delivered. aDd the place 
of delivery: and 

(b) The limitation on the Government•• 
right to use the data. includins identification 
of the earliest date the limitation expires. 
(End of provision) 

2!2.227-7029 Identification of technical 
data. 

Aa prescribed at 2Zl.473-3(a).insert 
the following clause: 
ldeDti&:atioa of Technical Data (MAR 1175) 

Technical data delivered under thia 
contraCt ahaU be marked with the number. of 
this contract. name of Contractor. and name 
of any .abcOntractor wbo generated the data. 
(End of clause) 

252.227-7030 Tect•llc.a dati withholding 
ofperment. 

As prescribed at 221!413-&(b), insert 
the fol~o~ clause: 
Tetlmlcal Daa.-Witbbokllns ol Paymeat. 
(APR1-) 

(a) If technical" data apectfied to be 
delivered under tbia contract. is not delivered 
within the time specified by this contract or ta 
deficient apon deliYerJ (iDcludlq havtns 
restrictive marlciDp not ipedfically 
authorized by this contract), the Contractins 
Officer may until such data is accepted by 
the Govemment. wtthbold payment to the 
Contractor of ten percent (1~) of the total · 
contract price or BlllOUDt unleaa a leseer 
withhOidmg la specified In the coatract. 
PaJ1Denta shan· not be withheld nor any other 
action tabu pursuant to thia p&ragraph when 
the Contractor'• falJure to make Umely 
delivery or to deliver such data without 
deficienciee arises out of cauaea beyond the 
control and without the fault or negligence of 
the Contractor. 

(b) Altttr paJment. total ldnety. percent 
(~) of the total CODtract price or amount 
a-4 If all Mr.hnicaJ data tmeclffed to be 

accruin& tc;~ tb~ Go~ent under thia 
contract. 
(End of c~use) 

252.227-7031 ,I)M8 ~ 

As prescribed at 221.475-1. insert the 
following clause: 
Data Requirements (APR 1988) It!" ''oNL Y '/ 

The Contractor i1 required to deliver the 
data item• listed on the DD Form 1423 · 

. (Contract Data Requirements-List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 52.2 and DoD 
FAR Supplement Subpart 252.2 made a part 
of the contract. 
(End of clause) 

~2.227-7G32 Rlji\a. In ieehn~ diii& ~ 
computer aottw .. (fore6gn). 

As prescnbed in 227.475-5. insert the 
following clause: 
Rights iD ·Technk.al.Data aDd Computer 
Software (Foarip) (JUN 1I'1S) 

The United States Government may 
duplicate. use. and diacloee in any manner for 
any purpoaea whataoeVer. including delivery 
to other governments for the flu:therance of 
mutual defense of the United States 
Governnlent and other governments. all 
technical data including reports, drawings 
and blueprints. and all computer software. 
specified to be delivered by the Contractor to 
the United States Government under this 
contract. 
(End of clause) 

252.227-7033 Rights In 8hop dlawtnga. 

~prescribed at 221.478-Z(a)(2), insert 
the following clause: 

Rights lD Shop DrawiDp (APR 1966) 

(a) Sbop drawing~ for cooatnlction means 
drawings. eubmitted to the Government by 
the Construction Contractor. subcontractor or 
any lower-tier subcontractor pursuant to, a 
construction contract. ahowins in detail (i) 
the propoted fabrication and assembly of 
structural elements and (ii) the installation 
(i.e .. form. fit. and attachment details) of 
materials or equipment. Tbe Government 
may duplicate. use. and diaclose in any 
manner and for any purpose abop drawinp 

. delivered under this:contract. 
(b) Thia clause. inCluding this paragraph 

. (b). shall be included iD all aubcontracll 
hereunder at any tier. 
(End of clauae) 

252.227-7014 Pablnta eubcontiKta.. 

Aa preacribed at 221.304-4, insert the 
folio~ clause: 
Pateall' Subcoatract• (APR 1~ 
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Materials Safety Data Sheet {MSDS). 
required by the clane at FAR 5%?23-S. 

(b) The clauae at Z5Z.ZZ1-1031. Data 
Requirements. states that the contractor 
is required to deliver{6ii~Y)data .lilted on 
the DD Form 1423 andd&ta deliverable 
under daUBeS preaaibed in. the FAR BAd 
DFARS. · 

227 •• 75-2 DeferrM deltvefy Mel~ 
ordering. 

(a) General. Technical data 'and 
computer software ia expensive to 
prepare. maintaiD and update. By 

.·delaying -the delivery .of·technicaldata 
or software until needed. atorqe 
requirements are reduced and the 
probability of uam, obsolete technical 
data::'and computer aoftw&rell~ ·· 

. decreased. Purchase of technical data 
and computer softwart-_pblcb may 
become obsolete because of hardware 
changes is also minimi:red. 

(b) Deferred delivery. When the 
contract requires delivery of technieal 
data or computer software. bat does not 
contain a time for delivery, the clause at 
Z52..221-7026 "Deferred Delivery of · 
Technical Data and Computer 
Software''. abaft be ·included in the 
contracL The clause permits the 

.-contracting officer to require the 
.delivery of data identified aa ·~eferred 
. delivery" data at &D)' time until two 
:years· after acceptance by·1he .. 
Government of an ltema·(otber··than data 
or. computer software) under the · 
contract or contract·,termination. 
whichever is later. The obliption of 
subcontractors to deliver such technical 
data expiJa two ~-after the date·the 
·prime contractor accepts the last item 
from· the subcontractor for uae in the 
performance of .the contracL'1be 
contract must BJ~Kif' which technical 
data or compater software wiD be 
aubfect to deferred ,delivery. 11le 
contractias office& aboald provide 
IUfficient notice to permit timel)' 
delivery of tbe tedmlcal data or 
computer aoftware. 

(c) Deferred orderirtg. When a 
poteutial Deed~ for technlca1 ct.ta 
orcamputer .uftwere. but a ftrm 

.. nqairemeatle:t101'8ltabllahed. the 
-claueat·~~ 
··arderlDa ofTecbalcal.Data.or Oamputer 
.Softwue ... UoUt tJe.lndlaed ID tlte · 
··coatnc:t. Ullder tide·-- the· ..... -- ----~ .-,__,. 

termination. whichever is later. The 
obligation of subcontractors to· deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts the last item 
under the subcontract. When the data 
and computer software is ordered, the 
delivery dates shall be negotiated and 
the contractor compensated for 
converting the technical data or 
computer software into the prescribed 
form. Compensation to the contractor 
shall not include the cost of technical 
data or computer software which the 
Govemment baa already paid for. 

227 .A75-3 ··.;Warnnttes of t.chltlcll data. ··~· 

Tbe··factora contained in Subpart . 
- 246.7, W utantie.. aball be considered in 

deciding whether to include warranties .. 
of technical data. The baaic technical 
data watTanty clause is set forth in the · 
clause at 252.246-7001. There are two 
alternates to the basic clause. The basic 
clause and appropriate altemate should 
be selected in'accordance with section 
246.708. 

· 227 •• 75-4 Deltw., y of tedtitk:81 ctau. to . 
foreign goyernmenta. 

When the Government proposes to 
make technical data subject to limited 
rights available for use by a foreian · 
government, it will. to the maximum 
extent practicable. give reasonable 
notice- to the contr!!ctor or subcontractor 
asserting rights in the technical data .. · · 
Any .release shall be subject to a · 
prohibition against further release, use 
or disclosure. 

227.475-5 Ov•a I II COitlUICta wlttt 
torelgla eourCH. 

-The clause at 25UZ7-7032. Rights in 
Technical Data ami Computer Software 
(Foreip).-Should be ued In eollcttatiOO. 
and contracts with foreign aoaa:ea when 
the Government will acquire unlimited 
righa. m an deHYerable tedmical data. -
and computer eoftwm.. However. the 
clause aball not be Bed ill contracts for 
epedal worb'(eee-88Ctkm 2%7.478), 
cofttrac:tw far emtlft8=wotb·(see' wection 
2ZI.m), vr.CODtrect. for.Caaadhm 
purchuea:·(aee1klbpart·~-CaDadian 
:ParchaMie) ... llowe•er.:·ut.·dauee at 

227 .• 75-6 (Aeeerw.t 

227 •• 75-7 (Aeaerved 

227.475-1 Publcatiot 

Alternate I of the c 
7013. Rights in Techr 
Computer Software. 
research contracts v. 
officer detennines. iJ 
counsel. that public , 
the contractor: 

(a) Would be in th 
Government; 

(b) Would be facii 
Government relinqu 
pubiiah the work fo: 
·others publish the ~ 
behalf of the Goven 

221.•11 ~wor 
(a) The clause at: 

in Data-Special W 
in all contracts whe 
needs ownership ar 
work to be generatE 
Examples include: 

(1) Production of 
including motion pi 

{2) Televieion rec 
without accompan~ 

(3) Preparation o· 
scripts. musical ~ 
tracks, translatione 
the like; 

{4) Historiea of tJ 
Departments for se 
thereof; 

(5) Works pertai 
morale. traiJUns. m 

{6) w orka pertai 
or ,Wdance of Go' 
employees in the c 
official duties: and 

(7) Production o: 
studies. 
· (b) Contracta fo1 

may include 11m1u 
with mule liceDR 
the lik-e which are 

. purpose for wblcb 
acquired. 
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Interim Defense Department Regulations Relating To 
Rights in Technical Data 

DAR Case 87-303 

We wish to comment on the interim regulations 
published in the Federal Register of April 1, 1988, that 
amend provisions of the Defense Federal Acquisition Regu­
lation Supplement (DFARS). relating to rights in technical 

, I 

data under defense contracts. 

According to the preamble statement to the rules, 
the interim regulations are intended to implement revisions 
required by Section 808 of the Fiscal Years 1988 and 1989 
Department of Defense (DOD) Authorization Act (P.L. ·100-180). 
Additionally, the preamble further states that, in drafting 
these rules, consideration was specifically given to Execu­
tive Order 12591, entitled "Facilitating Access to Science 
and Technology," issued on April 10, 1987, and to certain 
issues raised by public comments that were not adequately 
addressed during formulation of previous rules in this area. 
Our further understanding is that the interim rules are now 
in effect and supersede all prior regulations relating to 
rights in technical data for defense contracts resulting from 
solicitations issued on or after April 2, 1988. 

For reasons more fully detailed below, we urge DOD 
to carefully review again these interim regulations with a 
view toward refining and redrafting them to 'reflect a policy 
that is more, not less, consistent with the position taken by 
the Administration and Congress in this very important area 
of rights in t~chnical data. In particular, the regula.tions: 
should demonstrate a more substantial effort to properly: 
balance the interests of the government and the contractor. 

MAP/ promotes the technological and economic [Jrogress of the United States through studies and 
seminars on changing economic, legal, and regulatory conditilJns t~ffecting industry. 
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MAPI's Interest 

-~ 

~ 

Before we address our comments specifically to the regulations, a 
brief description of our organization may be helpful. MAPI is a policy 
research institute whose 500 member companies are drawn from a wide range 
of U.S. industries. Our membership is comprised of leading companies and 
trade organizations, including ones engaged in heavy industry, aerospace, 
electronics, precision instruments, telecommunications, chemicals, com­
puters, and similar high-technology industries. The< Institute conducts 
original research in economics, law, and management and provides pr·ofes­
sional analyses of issues critical to the economic performance of the 
private sector. The Institute also acts as a national spokesman for its 
member companies, concerning itself with policies that stimulate techno­
logical advancement and economic growth for the benefit of U.S. industry 
and the public interest. 

Although most of our member companies in these industries are 
predominantly oriented toward the commercial market, a significant number 
have substantial defense sales at the prime and/or subcontract level and 
their continuing participation in such business is vital to the maintenance 
of a strong national defense< industrial base. Virtually all of our member 
companies are engaged in development of innovative technology to maintain 
economic viability in the competitive U.S. and world markets and, 
therefore, attach paramount importance to issues concerning protection of 
technical data rights in both the commercial and government sectors. Thus, 
DOD's interim regulations are of direct and significant concern to our 
member companies that have existing defense business or are contemplating 
defense business as a future market. 

Specific Comments 

Specific Guidance Is Needed 
To Establish When Negotiations 
Are Impracticable 

Regarding data relating to an item developed with mixed 
contractor-government funds (mixed funding), Congress specified through 
last year's legislative amendments that rights in technical data 
" ... shall be based upon negotiations between the United States and the 
contractor, except in any case in which the Secretary of Defense 
determines, on the basis of criteria established in the regulations, that 
negotiations would not be practicable."Ll (Emphasis added.) 

The criteria set forth in the interim regulations, under Subpart 
227.473-l(d), merely provide that the contracting <officer may determine 
that negotiations are impracticable • ... when there are numerous offerors 
or when an award must be made under urgent circumstances . . . , • and that 

!I National Defense Authorization Act for Fiscal Years 1988 and 1989, 
P.L. 100-180, Sec. 808(a)(2)(B). 
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the determination must be approved by the chief of the contracting office. 
An initial question is raised as to whether, under the statute, the 
determination not to negotiate is properly delegated under this regulation. 

Of greater concern is the apparent lack of sufficiently p;.ecise 
criteria in the regulations to establish when negotiations are not practi­
cable. We refer to Senator Dixon's remarks on the Senate floor last year 
reflecting the congressional intent on this issue: 

. . . [T]he conferees have recognized that there may be 
exceptional circumstances when negotiations, par­
ticularly in advance of contract, are not feasible. In 
those limited circumstances, clearly identified and· 
detailed in the regulations, an alternative procedure 
may have to be established. . . ·L1 

Senator Dixon further commented that these types of instances 
were expected to be "rare." 

At the very least, there must be further clarif~cation as to the 
basis for "numerous offerors." Additionally, what constitutes "urgent 
circumstances" under which an award must be based? On this latter point, 
there is tremendous potential for abuse by a contracting activity to 
unnecessarily delay contract award in every instance until it becomes 
"urgent" in order to avoid this negotiation process. Contractors are 
afforded no protection under these regulations for this type of abuse and 
may very well be forced to provide proprtetary data simply to remain 
eligible for defense business. 

While the regulations appear to implement the statutory guidance 
on this issue, they can be characterized as merely giving lip-service to 
the statute, with no actual reflection of congressional intent. The 
potential for abuse by the contracting activity in refusing to conduct 
negotiations in mixed funding cases is significant. We recommend that more 
precise guidance be included, as expressed by Congress, to establish 
realistic and "rare" circumstances under which negotiations for rights in 
technical data may be impracticable. 

Government Purpose License 
Rights (GPLR) 

Access to others.--We note that under Section 227.472-3(a)(2), 
DOD has retained an earlier concept developed in previous regulations in 
which DOD may acquire proprietary technical data subject to Government 
Purpose License Rights (GPLR). The regulation further provides that, under 
these circumstances, not only shall the government retain a royalty-free 
right to use, duplicate, and disclose data for government purposes only, 
but also the government "may permit others to do·so for Government purposes 
only. . . . " 

~ Congressional Record, Nov. 19, 1987, at S.l6489. 



- 4 -

. While- we do not object to the general concept of GPLR, the latter 
provision in the regulations which allows the government to permit .unspeci­
fied "others" access to this proprietary data affords the contractor which 
owns the data no protection or control over its proprietary material. It 
is quite conceivable that this provision will enable competitors to galn 
important access to this data for commercial purposes when such access was 
otherwise not possible. Because of this significant potential for abuse, 
it would hardly be advisable for any contractor that wishes to protect 
certain of its proprietary data to accept a GPLR under the regulations, as 
drafted. We recommend that the phrase allowing the government to permit 
others access to data acquired with GPLR privileges be deleted or, in the 
alternative, that specific restrictions be incorporated into the regula­
tions to afford more protection for the contractor that owns the data. 

Proposed alternative approach by DAR Council.--Responding to the 
DAR Council's request for comments concerning an alternative approach to 
the use of nondisclosure agreements where data subject to GPLR are 
involved,· in brief, we do not support the proposed alternative. Our 
conclusion is based upon our initial understanding that this proposal 
contemplates, through a solicitation provision, notifying prospective 
offerors that data subject to GPLR is included and that offerors would 
receive this technical data for purposes of preparing their individual 
offers subject to restrictions on further use or disclosure and subject to 
a requirement to safeguard the data. 

We can see no real protections afforded to the owner of the pro­
prietary data under this contemplated prd . .posal and recommend strongly 
against its implementation. This can only serve as a major disincentive to 
companies to engage in defense business. This is particularly the case for 
small businesses, whose economic. survival depends upon the development and 
production of one or even a few unique items. The risk is high that a 
prospective commercial competitor will participate as an offeror in a 
government competition, acquire the proprietary data, and use it to its 
commercial competitive advantage. It is unrealistic to assume that the 
small business owner of the proprietary data can afford to take this kind 
of risk. As a practical, economic matter, any legally enforceable remedies 
provided through a nondisclosure agreement are, for small businesses, "too 
little, too late," in this context. They will be driven out of business or 
choose not to engage in further business with DOD. 

Although perhaps not as critical in terms of economic survival, 
these same risks noted above apply to major defense contractors. Without 
significant protection of their proprietary data in this context, which 
cannot be envisioned at this point, the proposal under consideration by the 
DAR Council is equally inhibitive to such contractors. It can only be seen 
as a disincentive to engage in further business with DOD, from any con­
tractor's standpoint, to allow virtually unrestricted disclosure in the 
offerors' arena. through use of GPLR .. 

We recommend that the GPLR-to-prospective-offerors propos·al under 
consideration by the DAR Council be withdrawn. 
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Direct Licensing 

We note that exp.ress statutory guidance was provided by Congress 
to DOD in recent legislative amendments to permit, as an alternative to 
negotiating limited rights to the government, a contractor or subcontractor 
to license directly to third parties the use of proprietary technical data 
which the contractor is otherwise allowed to restrict, if it is in the 
government's interests to develop alternative sources of supply and 
manufacture.f.l. 

Senator Dixon, the sponsor of the most recent statutory revisions 
on this subject, commented as follows on what he had in mind: 

... While I recognize that direct licensing has its 
limitations for the Government, it should be a 
recognized and acceptable alternative for use to 
fulfill the Government's needs. , Even when coupled with 
a proper nondisclosure agreement, using the Government 
as a conduit for exchanging sensitive limited right.s 
data has its pitfalls. . . .f.!!. 

It is with substantial concern we note that the interim·regu­
lations ignore this statutory guidance completely and fail to refer at all 
to the availability of direct licensing. The advantages of direct 
licensing to a contractor far outweigh any perceived disadvantages to DOD 
in this area. Not only would this method permit DOD to meet its need to 
disclose contractor technical data outs~de the government to promote 
competition or second-sourcing, as examples, it effectively implements 
DOD's stated policy under Section 227.472-2 of the regulations that DOD 
" ... will use the least intrusive procedures in order to protect the 
contractor's economic interests.· . " Moreover, application of direct 
licensing allows the contractor to undertake a direct burden in controlling 
and enforcing its interests in its proprietary technical data, relieving 
the government of a similar burden under any alternative sublicen$ing 
agreements. 

We strongly recommend that immediate consideration be given to 
including provisions emphasizing the desirability of contractor direct 
licensing as an alternative to government acquisition of GPLR privileges or 
limited rights in technical data. 

Overview of the Regulations 

While we recognize that DOD has been operating under very limited 
congressionally mandated time constraints in formulating these interim 
regulations, we feel compelled to observe with significant concern that the 
regulati~ns overall reflect many inconsistencies, both internally in 
context and external~y in terms of policy. These inconsistencies: should 

.l/ National Defense Authorization Act for Fiscal Years 1988 and 1989, 
P.L. 100-180, Sec. 808(a)(4)(C). 

~ Congressional Record, Nov. 19, 1987, at S.l6489. 
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not be ignored and justify a suspension of the application of the 
regulations for a more careful review within DOD. 

Although it is stated that consideration was given to Executive 
Order 12591, "Facilitating Access to Science and Technology," there is a 
genuine concern raised by the content of the regulations as to the level of 
DOD's commitment to the Administration's policy expressed in this Order. 
That is, that all federal agencies, including DOD, shall adopt a policy 
that permits contractors to retain, not release, their rights in technical 
data and software in exchange for royalty-free use by or on behalf of the 
government. It follows that for this policy to be effective, adequ~te 
protection to the contractor against disclosure of the government's limited 
use rights to competitors is absolutely essential. Direct licensing by 
contractors to third parties is one alternative method of protection that 
is completely consistent with the Executive Order policy but, as we noted 
earlier, appears to have been ignored in these regulations. 

Moreover, and as we outlined more specifically above, Congress 
has indicated its policy and intent in this area. The question is rai$ed 
again, after identifying some significant inconsistencies between the 
regulations and statutory guidance, as to the level of DOD's commitment to 
implement congressional policy in this instance. 

On a broader scale, these regulations appear to continue to 
reflect a disturbing unwillingness by DOD to recognize the substantial 
economic needs of industry to sufficiently protect legitimate proprietary 
interests in its technical data. This is essential for U.S. domestic and 
international competitiveness. As currently drafted, the regulations 
reflect an undue bias toward the government in obtaining virtually unre­
stricted rights in proprietary technical data developed from private or 
mixed funds investment, with very little protection against disclosure in 
the competitive marketplace afforded the contractor that generates the 
unique technology associated with the data. 

There is a very real and harsh economic risk to the contractor in 
doing business with DOD under the current regulatory guidance. Unless 
adequate technical data protections are provided to contractors who engage 
in defense business, the disincentives for further defense business will 
increase. Certainly, at the very least, innovations in defense technology, 
as compared to commercial technology, will decrease. 

* * * 
This concludes our comments on the interim technical data 

regulations. If we can be of further assistance, please let us know. 

cc: The Honorable Jack Katzen 
Assistant Secretary of Defense 

for Production and Logistics 

Sincerely, 

?Mel~ 
P r e s i d e n t 
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RIGHTS-IN-DATA POLICIES AFFECTING DEPARTMENT OF DEFENSE 
ACQUISITION OF COMPUTER SOFT~vARE AND RELATED PRODUCTS 

by 
I. Michael Greenberger 

Michael S. Kane 
Shea & Gardner 

I. PROTECTIONS FOR SOFTWARE IN THE 
COMMERCIAL WORLD COMPARED TO DEPARTMENT 
OF DEFENSE DATA RIGHTS REGULATIONS 

Even outside the Governmental sphere, private software 

companies have had difficulty preventing their competitors from 

usurping valuable intellectual property. Because of great 

uncertainty within the law, patents and copyrights have not been 

viewed as reliable protections for proprietary software and 
I 

related documentation. Instead, software developers have tended 

to protect proprietary information by resorting to the common law 
1/ 

of trade secrets.-

The benefits of trade secrecy endure only so long as the 

trade secret owner takes all reasonable steps to maintain confi­

dentiality.Y Accordingly, dissemination of computer-related 

y R. t1ilgram, Milgram on Trade Secrets § 2.06A[5] [c] ( 1987); 
see generally R. Nimmer, The Law of Computer Technology ~,3.01-
3.18 (1985). 

Y See, e.g., Ruckelshaus v. Montsanto Co., 467 u.s. 986, 1002 
(1984) ("If an individual discloses his trade secret to others 
who are under no obligation to protect the confidentiality of the 
information, or otherwise publicly discloses the secret, his 
property right is extinguished."); Motorola, Inc. v. Faitchild 
Camera & Instrument Corp., 366 F. Supp. 1173, 1186-1188 (D. Ariz. 
1973); see generally M· Epstein, Modern Intellectual Property 6-
25 (1986). 
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trade secrets is governed by contractual agreements, usually 

licenses or leases of specific intellectual property, that 

require the licensee or lessee to keep proprietary materials 

confidential and prohibit disclosure of these materials to third 

parties. These contractual protections can be molded to the 

needs of the specific commercial context, imparting a flexibility 

that gives developers increased control over the use and misuse 

of their software. Further, licensing permits developers to 

retain the software's commercial value because they may continue 

to market the software themselves. As a result, developers 

. f h 1' 
31 

demand less compensation rom t e 1censees.-

This system of protecting software through context-
\ 

specific contractual arrangements has\ been thwarted by so-called 

"rights-in-data" clauses in defense contracts. These clauses 

generally allow· the Department of Defense ("DoD") to freely take 

ownership in a private company's proprietary materials and· to 

disseminate thes~ materials broadly. Accordingly, private 

companies doing business with the DoD place their trade secrets 

in jeopardy and risk losing valuable commercial information to 

their competitors. As a result, these rights-in-data provisions 

have often been perceived as onerous and unfair. 

3/ Greenberger, Shuba, Edmond and Strassfeld,-Commercial Models 
for Legal Protection of Computer Software in Contracts with 
Government Agencies (Vol. II of the Software Engineering 
Institute Report, Seeking the Balance Between Government and 
Industry Interests in Software Acquisitions) 9 (SEI-87-MR-9 May 
1987). [Hereinafter "Commercial Models"]. 
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Criticisms of this nature were echoed by the President's 

Blue Ribbon Commission on Defense Management ("the Packard 

Commission") in its June 30, 1986 report. The Packard Commission 

asserted that the DoD policy governing data rights acquisitions 

did not establish the proper balance between the Government's 

need for technical data and the benefits to the nation that 

accrue from protecting the private sector's proprietary rights: 

"That balance must be struck ~o as to foster technological 

innovation and private investment which is so important in 
4/ 

developing products vital to our defense."-

In order to appreciate more fully the basis of the 

Packard Commission's criticisms and the source of industry 
\ 

discontent, it is necessary to undertake a more detailed analysis 

of the DoD regulatory scheme which governed the acquisition of 

software rights in the middle of 1986. While the overall rights-

in-data regulatory framework addresses DoD's intellectual 

property rights in both "computer software" and "technical data," 

the regulations define "computer software" as an entity distinct 
5/ 

from "technical data."- Accordingly, the acquisition of 

4/ President's Blue Ribbon Commission on Defense Management, A 
Quest for Excellence 64 (1986) (hereinafter "Packard Commission 
·Report"). 

-5/ "Computer software" is defined by the regulations to include 
Tl) data bases: "a collection of data.in a form capable of being 
pro~essed and operated on by a computer~" and (2) computer 
programs: "a series of instructions or statements in a form 
acceptabl~ to a computer, designed to cause the computer to 
execute an operation or operations." 48 C.F.R. 227.401 (1986). 
"Technical data" has been defined to mean "recorded information 
(Footnote Continued) 
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computer software is addressed in a separate section of the 

regulations. See 48 C.F.R. § 227.404-1 (1986). However, both 

sets of rules were in mid-1986 based on the same general 

regulatory model, ~, "computer software" developed with 

Government funds and other "technical data" generated with p~blic 

monies were extended virtually identical treatment. As discussed 

below, the same software rules in effect in 1986 essentially 

remain in effect today, whereas the rules generally governing 

. 1 h b b' . . . y techn1ca data ave een su Ject to two 1mportant rev1s1ons. 

II. DATA ACQUISITION POLICIES GOVERNING 
COMPUTER SOFTWARE 

Government rights in software are typically set at one 

of two levels, "unlimited" or "restricted." "Unlimited rights," 
l, 

as that term suggests, permit DoD to "use,. duplicate, or disclose 

••• software in whole or·in part, in any manner and for any 

purpose whatsoever, and to have or permit others to do so." 48 

C.F.R. § 227.401 (1986). Accordingly, a contractor's propr~etary 

interest in its software may be compromised whenever a DoD 

contract contains a clause providing that its product is subject 

(regardless of the form or method of the recording) of a 
scientific or technical nature (including computer software 
documentation) relating to supplies procured by an agency." 10 
u.s.c~ § 2302(4)~ accord 48 C.F.R. § 227.401 (1986)~ see infra 
note ~0 and accompanying text. 

Y The descriptions that follow of how DoD rights-in-data·. 
clauses work is by no means exhaustive, but rather deal with the 
general themes underlying government procurement policy. For a 
more detailed analysis of this complex and confusing subject, 
see, e.g., See Taylor & Burgett, Government Rights in Data & 
Software, Briefing Papers 88-3 (February 1988). 
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to DoD's unlimited rights. This risk is of special concern to 

businesses in the computer industry because their entire 

existence may depend upon preventing trade secrets from being 

. . . 7/ 
d1sclosed to compet1t1on.-

Much of the harshness of the DoD's data rights and 

software acquisition policies flows from the fact that the 

government routinely jeopardizes the fruits of private investment 

by inappropriately demanding unlimited rights. DoD has generally 

taken the position that the government receives unlimited rights 

in software and other technological data if any government funds 

. h . d l 81 . . at all are Used 1n t e1r eve opment.- Thus, DoD's r1ghts-1n-

data provisions grant DoD unlimited rights in software that 

results "directly" from R&D work speJified by a defense contract, 

even if the software itself was not a specified or necessary 

element of performance of that contract. 48 C.F.R. 227.404-
. 9/ 

l(a)(l~ (1986).- In a cost sharing project, the Government 

takes unlimited rights to all data, software, and software 

documentation regardless of whether the contractor provided most 

of the development funds. Similarly, a contractor who completes 

2/ Greenberger, Rights-in-Data Policies Affecting Government 
Acquisition of Computer Software and Related Products, July 1986, 
at 27 (unpublished report). 

~ See generally Taylor & Burgett, supra note 5 at 5-16. 

9/ Software dev~loped with independent research and development 
fund (IR&D) is treated as if it were developed with private 
funds. See Defense Pro~~rement Circular No. 22, Jan. 29, 1965; 
see also-si Fed. Reg. 10,781 (April 1, 1988). See Greenberger, 
supra note 6 at 8. 
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a privately funded project with public funds may lose all its 

proprietary rights except under limited circumstances. See _supra 

note 9. If DoD is unable to specify what software it wants 

delivered with unlimited rights at the time of contracting, it 

may insert into the contract a deferred ordering clause, which 

/ 

allows it to demand the delivery of software even after the 

contract has been fully performed. See 48 C.F.R. §§ 227.410-

l(c); 252.227-7027 (1986). 

On the other hand, when software is developed wholly 

with private funds, a contractor is generally able to negotiate a 

grant of "restricted rights." The protections afforded such 

privately-developed software ostensibly approach the norms of-the 
\ 

commercial world because the contractor is able -- at least in 

theory -- to incorporate its standard licensing agreement into 
. 10/ 

the contract. 48 C.F.R. § 227.404-2(b)(3) (1986).--

Nevertheless, these protections are often lost when contractors 

fail to comply with the regulations' bewildering procedural 

requirements. For example, the Government will take unlimited 

rights if the software is not delivered with the proper 

restrictive legend or if the license agreement is not specif~ 

ically referenced by the contract. Id.; § 227.404 (d)(2). 

10/ The Government always· receives certain "minimum" rights in 
the software, such as the right to modify the softwace and the 
right to prepare backup copies. 48 C~F.R. 227.401 (1986). 
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Other features of the DoD regulations tend to further 

undermine proprietary rights in privately-developed software. 

Although negotiations allow the flexibility characteristic of the 

ordinary commercial setting, the regulations do not offer 

contracting officers the guidance necessary to limit their 

demands for Government rights. As a result, contracting officers 

may seek the maximum rights poss.ible because they fear the 

. . . h . 11 1 f . . f . h ll/ cr1t1c1sm t at w1 resu t rom negot1at1ng too ew r1g ts.--

Developers of privately-developed "off-the-shelf" or "commercial" 

software may avoid negotiations by electing a definition of 

restricted rights prescribed by the regulations. 48 C.F.R. 
. 12/ 

§ 252.227-7013(b)(3)(ii) (1986).-- This alternative, however, 

is not entirely satisfactory because "the prescribed bundle of 

rights gives contractors, subcontractors and agents of DoD the 

right to use the software at a Government facility so long as 

they agree to be bound by the applicable restrictions. See Id. 

§ 252.227-7013(b)(3)(ii)(C). The use of software by such a 

varied group of private parties creates the risk of widespread 

dissemination of proprietary software to competitors and 

potential competitors. 

----------

11/ See Taylor &·Burgett, supra note 5 at 10. 

12/ "Commercial comp~ter software" is software that is "used 
regularly for other than Government purposes and is sold, 
licensed, or leased in significant quantities to the general 
public at established market or catalog prices." 48 C.F.R. § 
227.401 (986). 
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As they existed in 1986, the DoD regulations treated 

documentation for noncommercial software differently than docu-

mentation for commercial software, which could be made subject to 

the same restrictions as the software itself. 48 C.F.R. 

§ 52.227-7013(b)(3)(ii) (1986). Specifically, instruction 

manuals explaining noncommercial software -- even software that 

would otherwise be subject to restricted rights -- were governed 

by unlimited rights and could be freely disseminated by DoD. Id. 

§ 227.403-2(b)(5). To the extent that these manuals revealed 

proprietary information, the benefits derived from the applica-

tion of restricted rights to the noncommercial software or to 

other documentation were lost, because the Government could 

. \ 
transfer the manuals to whomever 1t chose, for any purpose what-

soever, including non-Governmental purposes. As a response to 

·these onerous regulations, it is likely that those contractors 

who chose to do business with DoD included in their manuals only 

the bare minimum of information neces~ary to meet contract 
. 13/ 

requirements.--

III. THE PACKARD COMMISSION REPORT 

Software and software rights are conveyed daily in the 

private sector in situations reflecting needs and circumstances 

often no less varied -- or conflicting -- than those facing 

13/ See Greenberger, supra note 6 at 7. 
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.DoD. Yet the commercial world knows nothing of mechanisms like 

DoD's rights-in-data system. In its official report, the Packard 

Commission expressed concern over the detrimental effects of this 

system on the development of all new technology: "[W]e find in 

general that a policy of invariably acquiring unlimited right~ 

whenever development has occurred at public expense removes 

incentive to commercialize. More importantly, we find that a 

policy of permitting contractors no rights in data developed with 

. f . . . . "14/ m1xed und1ng creates even greater d1s1ncent1ves. --

Thus, the Packard Commission proposed a shift away from 

Governmental assertion of unlimited rights towards greater 

reliance on contract negotiations for the assignment of technical 

data rights. The report concluded tHat DoD should pattern its 

acquisition policies and practices more closely on the commercial 

model: 

"The inescapable conclusion is that it is time 
to adopt a new policy that is (1) clear and 
coherent, (2) no more divergent from commer­
cial practices than is necessary for DoD to 
achieve its mission, (3) appropriate in terms 
of DoD's needs to use the technology, and (4) 
appropriate in terms of· the intellectual 
property rights associated with software."lS/ 

The Packard Commission Report spurred efforts at reform in both 

14/; Packard Commission Report,·supra note 4, App. I, §III, at 
1 2 0 : (e mph as is in or i gin a 1 ) • 

15/ Packaid Commission Repott, _supra note'4, App. I, § v, at 
124. 
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the Congress and the Executive Branch. 

IV. DoD RESPONSES TO CONGRESSIONAL AND 
EXECUTIVE BRANCH INITIATIVES 

A. The Defense Acquisition Act of 1986. Four months 

after the Packard Commission Report, Congress enacted the Defense 
16/ 

Acquisition Improvement Act of 1986.-- The accompanying 

Conference Report specifically rejected the philosophy that has 

formed the basis for DoD rights-in-data policies: 

"The Department of Defense should generally 
seek· to acquire the same rights in data that a 
commercial customer would in acquiring the 
same product. For example, if a contractor 
were to purchase an item in the commercial 
sector, it would not receive unlimited rights 
to use, release o~ disclose technical data 
necessary to manufacture the item."l7/ 

\ 

While retaining the concept of unlimited Government rights in 

data developed exclusively with federal funds, Congress directed 

that rights in data developed with mixed funding should be 

negotiated. 10 u.s.c. §.2320(a-)(2) (E). Congress also pro-

hibited DoD from requiring contractors to relinquish their data 

rights as ·a condition for obtaining a defense contract. Id. 

§2320(a)(2)(F). This provision responded directly to con-

tractors' complaints that they had insufficient bargaining power 

18/ 
to refuse DoD negotiators' demands.--

16/ PUb' L. No. 99-661, §. 953, 100· Stat .. 3910, 3949 ( 1986) 
TCurre0t version at 10 u.s.c.A. § 2320 (1987)). 

17/ H~R. Conf. Rep. No. 1001, 99th Cong., 2d Sess. 511, 
reprinted in 1986 U.S. Code Cong. & Admin. News 6570. 

' 18/ Taylor & Burgett, supra note 5 at 9. 
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Finally, the Act required the publication of proposed 

regulations governing the acquisition of "technical data" within 
19/ . 

3 months and final regulations within 6 months.-- A crucial 

point bears noting here. Perhaps adopting the premise that 

software merits distinctive treatment, Congress had defined 

"technical data" in a previous statute to exclude computer soft-
20/ 

ware.- As a result, when Congress called for new "technical 

data" rules in 1986, it required changes only in the technical 

data rules, but not in the existing software rights-in-data 

provisions. Why these Congressional efforts at reform should 

address rights in technical data, but bypass rights in computer 

software is unexplained. Nevertheless, by requiring new data 
I 

rights regulations without corresponding revisions in the 

software rules, Congress began to drive these two regulatory 

schemes apart. 

B. President Reagan's 1987 Executive Order. On 

April 10, 1987, President Reagan issued an Executive Order imp1e-

menting the Federal Technology Transfer Act of 1986 (Public Law 

99-502) be requiring, inter alia, that heads of federal agencies 

and executive departments 

"cooperate • • • in the development of a 

19/ Pub.· L. No. 99-661 § 953 (d), 100 S-tat. 3952 ( 1986). 

20/ See Department Authorization Act, 1985, Pub. L. No. 98-525, 
§1211~8 Stat. 2492, 2589 (1984) (codified at 10 U.S.C. § 
2302(4)). 
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uniform policy permitting Federal contractors 
to retain rights to software, engineering 
drawings, and other technical data generated 
by Federal Grants and contracts, in exchange 
for royalty-free use by or in behalf of the 
government."21/ 

Thus, both the Executive Order and the Defense 

Acquisition Act of 1986 accepted the Packard Commission's view 

that both the government and the private sector will benefit from 

allowing private ownership rights in technological advancements 

developed with mixed funding. The Presidential directive went 

further in endorsing a licensing scheme which would allow 

developers to retain a proprietary interest in software funded 

entirely at Government expense. Against this backdrop, DoD 

software acquisition policies began ~o seem decidedly out of step 

with Congressional and Executive Branch initiatives. Indeed, the 

1987 revisions in DoD's general data rights provisions offered 

little more than the appearance of compliance with the 

Congressional directive and Executive Branch policy. 

C. The 1987 Revisions to the DFAR_Supplement. As 

noted above, the 1987 data rights revisions were a response to 

the Defense Acquisition Act of 1986.
221 

These 1987 revisions 

dealt with the rights-in-technical-data regulations -- but not 

21/ Exec. Order No. 12591. "Facilit~ting Access to Science and 
Technology," .52 Fed. Reg. 13,414 (1987). 

22/ Proposed; regulations were first issued on January 16, 1987 
in accordance: with the Defense Acquisition Act.· See 52 Fed. Reg. 
2082 (1987). The final provisions were published-on April 16, 
1987. See 52 Fed. Reg. 12,390 (1987). 
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their software counterpart -- because Congress had excluded 

software from its directive by its limited definition of 

"technical data." See supra p. 11. Thus, in 1987 DoD simply 
23/ 

republished the old software rules.-- Adopting the Packard 

Commission's recommendation that software be treated as a 

"special case",
241 

the Defense Acquisition Regulatory Council 

(DARC) formed an ad hoc committee to revise the software rules 

a committee that would never accomplish its mission, as will be 

shown below. 

Nevertheless, it is worthwhile examining the 1987 

revisions of DoD's general data acquisition regulations, because 

they iLlustrate DoD's resourcefulness in evading meaningful 

reform. In addition, the 1987 revisidns introduced an innova-

tion, the "Government Purpose License," which may eventually 

assume an important role in DoD's software acquisition policies. 

Under its 1987 rights-in-data provisions, DoD adopted 

the strategy of asserting its traditional broad claims to 

"unlimited rights" data, while at the same time granting the 

contracting officer swe~ping authority to waive these rights in 

return for a "Government Purpose License." The contracting 

officer could negotiate a Government Purpose License whenever 

1) the contractor made a "substantial contribution" to the item's 

23/ See Taylor & Burgett, supra, note 5 at 4. 

24/ Packar-d Commision Report, supra, note 4, App. I, § v, at 
123-24; cf. 52 Fed. Reg. 2082 (1987). 

I 

.l 
i 
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25/ 

development;- 2) the government did not need !'unlimited 

rights;" and 3) the contractor agreed to commercialize the 

technology. § 227.472-7 (1987). The regulations specifically 

noted that the intent of the Government Purpose License was to 

establish the contractor's proprietary interest and therefore· 

promote wider application and development of the relevant 

technology. § 227.472-5(b) (1987). In fact, the Government 

Purpose License represents a highly artificial effort toward 

achieving this goal; despite its name, it has very little in 

common with the licensing agreements governing the transfer of 

data and software in commercial settings. 

A principal drawback to the Government Purpose License 

is that, unlike commercial licenses, \it cannot be molded to ac-

commodate varyi.ng circumstances. The regulations require that 

the contractual provision containing the Government Purpose ·Li-

cense be in exact accord with the regulations' definition of a 

"Government Purpose License." See §252.227-7013(b)(2)(ii)(B) 

(1987). That definition essentially ensures that the Government 

will always have unlimited rights for Government purposes: 

, "'Government purposes license rights' •••• 
means rights to use, duplicate, or disclose 
technical data ••• in whole or in part and 

25/ The revisions established Government Purpose License Rights 
as ·the norm when the con-tractor contributed more than half of an 
item's development costs. §227.472-5(b) (1987). However, even 
when the contr~ctor made "s0bstantial contributions" that did not 
exceed fifty percent of an -~tern's development cost, the 
contracting officer was instructed to "give consideration to 
obtaining less than unlimited rights." _Id.; § 227.472-7 (1987). 
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in any manner, for Government purposes only, 
and ·to have or permit others to do so for 
Government purposes only. Government license 
rights include purposes of competitive 
procurement but do not grant the Government 
the right to have or permit others to use 
technical data .•.• " § 227.471 (1987).26/ 

The use of a boilerplate provision, especially such an 

ambiguous one, hardly seems sufficient to protect a contractor's 

proprietary interest or to effectuate the regulations' stated 

policy of providing the Government with no more data rights than 

are actually needed. § 227.472-5 (1987). Though the Government 

may not release data for commercial purposes, competitors may 

still ga~n insights into valuable trade secrets by participating 

in the relevant DoD program. The regulations, moreover, 

specifically contemplate that DoD will disseminate data subject 

to Government Purpose License Rights so that other contractors 

may prepare bids for purposes of competitive reprocurement and 

support services. § 227.471 (1987). In sum, the Government 

Purpose License seems little more than a cosmetic response to 

Congressional and Presidential concerns that contractors be 

permitted to retain ownership rights in data generated from 

mixed-funding and that DoD reconcile its rights-in-data policies 

with commercial practices. It is unlikely that this innovation 

will vindicate the rights of software developers even if it 

should become a feature of DoD's software acquisition 

26/ The Government use and possib-le disclosure of data pursuant 
to a Go~ernment Purpose License Rights is royalty-free. 
§ 227.472-7 (1987). 
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regulations. 

D. The 1988 Dixon Amendments. Congress reacted to the 

1987 data rights revisions in the so-called "Dixon Amendments" to 

the National Defense Authorization Act of 1988 with an attempt to 

nudge DoD towards conforming its concept of licensing more 

closely to the commercial model.
271 

The statute specifically 

d h . d f d. 1' . 281 d h. b. h en orses t e 1 ea o 1rect 1cens1ng, an pro 1 1ts t e 

Government from interfering with third-party royalties for the 
29/ 

use of data developed exclusively at private expense.--

Furthermore, DoD i~ given permfssion to 

"prescrib(e] reasonable and flexible guide­
lines, including negotiation objectives, for 
the conduct of negotiations regarding the 
respective rights in technic~! data of the 
United States and the contractor."30/ 

The Dixon Amendments required that DoD implement these 

policy changes in revised rights-in-data provisions to take 
. 31/ 

effect by Apr1l 1, 1988.-- However, Congress once again 

excluded computer software from its dire~tive, thereby ensuring 

that the software rules and the rules governing other technical 

27/ Pub.L. No. 100-180, § 808, 101 Stat. 1128 ( 1987) (amending 
10 u.s.c. § 2320). 

28/ Pub.L. 100-180 § 808(a)(4)(C) (amending 10 U.S.C. 
2320(a) ( 2) (G)_). 

29/ Id. § 808(a) (amending 10 u.s.c. _§ 2320(a)(l)). 

30/ Pub.L. 100-180, 101 Stat. 1128, 1130 (1987) (amending 10 
u.-s.c. § 2320). 

31/ Id. § 808(c). 
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data would continue to diverge. 

E. The Administration's Draft Policy on Rights in 

Technical Data. In early 1988, the Office of Federal Procurement 

Policy released the "Administration's Draft Policy on Rights in 

Technical Data," pursuant to the President's 1987 Executive 

32/ 
Order.-- The draft policy, like the Dixon Amendments, requires 

that rights in data be established through negotiations, and 

similarly recognizes that such a policy will only be successful 

if contracting officers are provided with the necessary 

guidance. Accordingly, the rule states that the Government 

should not obtain rights in data, regardless of the source of 

funding, unless it first determines that there is a specific 

need. Even if such a need is identif~ed, the Government must 
33/ 

first consider other alternatives.--

F. The 1988 Interim Rule. In response to the Dixon 

Amendments, DoD published an interim rights-in-data rule and 

request for comments on April 1, 1988. 53 Fed. Reg. 10,780 

-32/ See 49 Fed. Cont. Rep. 402 (BNA) (March 7, 1988). 

33/ Thus, the government should not acquire data if 1) the 
original item or substitutes are commercially available; 
2) functional data or samples of the original item will 
adequately serve the Government's purposes; or 3) the original 
contractor is willing to furnish the data through alternate 
sources of supply through direct licenses or nondisclosure 
agreements. Id. Even it obtaining the data tepresents the only 
means of assuring competitive reprocurement, the Draft Policy 
recognizes that acquisition of the data may nevertheless be 
inappropriate -- for example, when the costs of acquiring the 
data are likely to exceed the savings resulting from competitive 
reprocurement. rd. at 402-403. 
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34/ 

(1988)-- However, because the Dixon Amendments did not address 

computer software, DoD did not feel obliged to complete its long-

awaited revision of the software rules, and it once again 

republished the existing provisions. In fact, the ad hoc 

committee formed by the DARC in 1987 to formulate new softwar~ 

rules has now abandoned its efforts. The explanation offered for 

this development is that the DARC and the Civilian Agency 

Acquisition Council (CAAC) plan to unify civilian and military 

data acquisition regulations into a single body of uniform rules 

by September 30, 1988. See 52 Fed. Reg. 18,140 (1987}. 

Accordingly, DARC believes attempts to formulate rules only for 

the military would be a wasted· effort, and .the software project 

has consequently been turned over to ~ joint committee of the 

DARC and CAAC. 

In any event, DoD's 1988 approach to data acquisitions 

may reveal its thinking regarding software; the interim rule 

could very well anticipate revisions in DoD's software 

acquisition policies -- if only to confirm the Department's 

efforts to pursue traditional objectives under the guise of 

reform. Thus, the April 1, 1988 revisions give the appearance of 

bringing DoD rights-in-data policies into line with Congressional 

initiatives and the OFPP draft proposals by encouraging the 

negotiation of data rights, while handcuffing the negotiators 

34/ The DAR Council will consider comments received by May 31, 
1988 in formulating the final rule. 53 Fed. Reg. 10,780 (1988). 
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with detailed guidelines and .objectives. In fact, the only 

question typically on the negotiating table is whether the 

Government should take unlimited rights or Government Purpose 

License Rights -- with all the inadequacies discussed above. See 

supra pp. 14-15. See generally § 227.473-l 53 Fed. Reg. 10,783 
35/ 

(1988).-

The new regulations adopt the same strategy as the 1987 

version, asserting broad claims to "unlimited rights" data while 

further expanding the authority of the contracting officer to 

negotiate these rights away in favor of Government Purpose 

License Rights. The 1988 revisions thus follow the OFPP draft 

policy and the 198.7 Executive Order in allowing Government Pur-

\ 0 

pose License Rights in data developed exclus1vely with Government 

funding~ § 227.472-3(a)(l) and (2), 53 Fed. Reg. 10,783-86 
36/ 

(1988).- Nevertheless, the Government Purpose License is the 

35/ Where technical data pertains to items or processes 
developed "exclusively at private expense," the contractor may 
negotiate to grant the government "limited rights," which are 
similar to the rights the Government receives in "restricted 
rights software." See§§ 227.470; 227.472-3(b); 53 Fed. Reg. 
10,781; 10,783 (198~ . 

36/ The mix of Government and private funding nevertheless 
remains a factor in determining whether Government Purpose 
License Rights are appropriate. § 227.473-l(b)(2)(E), 53 Fed. 
Reg. 10,784 (1988). Other factors include: whether the 
technology can be comm~rcialized; further acquisition- strategy; 
and the development of alternative sources of supply. § 227.473-
l(b.) (2), ·53 Fed. Reg. 10,784 ( 1988). In addition, the 
contracting officer is instructed ~o consider the,"[b]urden on 
the Govetnme~t" of protecting the contractor's tights in the 
technical data and may not agree to a Government Purpose License 
where reprocurement will involve a large number.of potential 
competitors. § 227.472~3(a)(2)(ii)(A). 
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same limited boilerplate provision found in the 1987 regulations, 

and is therefore completely unsuitable as a vehicle for imparting 

the desired flexibility into negotiations over data rights. Far 

from recognizing this problem, the regulations specifically 

reject the use of "non-standard" license rights "unless apprbVed 

by the head of the contracting activity." ~ 227.473-l(b)(2)(iv), 

53 Fed. Reg. 10,784 (1988). 

The 1988 revisions further undermine the utility of the 

Government Purpose License by requiring that it expire and be 

replaced by unlimited Government rights. § 227.472-3(a)(2), 53 

Fed. Reg. 10,783 (1988). Indeed, the regulations state that the 

Government's negotiating objective in most situations will be to 

obtain unlimited rights within a one ~o five year period. 

§ 227.473-l(b)(2)(ii) and (iii), 53 Fed. Reg. 10,784 (1988). 

This result runs counter to the OFPP draft proposal as well as 

DoD's own stated policy of obtaining "only the minimum essential 

technical data and data rights." § 227.472-2 53, Fed. Reg. 

10,782 (1988). We suspect, consequently, that the interim rule 

will be subject to much criticism from the private sector and 

will probably stimulate renewed reform efforts within Congress 

and the Executive Branch. 

V. CRITICISM OF DoD's RIGHTS-IN-DATA POLICIES 

Why DoD should adhere so recalcitrantly to its present 

policies remains a mystery. Traditionally,· DoD has maintained 

that competitive procurement p~licies require extensive 

government rights in data in order to evaluate future acqui-
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sitions and to solicit competitive bids. This attitude blends 

into the more general notion that government needs for 

proprietary technical data and software exceed those of private 

commercial customers. DoD has articulated its special needs as 

follows: 

"Millions of separate items must be acquired, 
operated, and maintained for defense 
purposes. Technical data are required for 
training of personnel, overhaul, and repair, 
cataloging, standardization, inspection and 
quality control, packaging and logistics 
operations. Technical data resulting from 
research and development and production 
contracts must be disseminated to many 
different users. The Government must make 
technical data widely available to increase 
competition, lower costs and provide for 
mobi 1 i za t ion. " 53 Fed. 'Reg. 10, 7 8 2, 
§ 227.472-l(a) (1988). 

Nevertheless, it is difficult to believe that the exigencies of 

the Government's mission routinely demand unlimited rights in 

software and data. The better explanation for DoD policy is that 

the Government relies upon the expenditure of public funds as an 

artifice to avoid the effort that would be required by a more 

carefully considered assessment of DoD's needs. 

Even before the Packard Commission's widaly publicized 

criticism of DoD's rights-in..:..data regulations, DoD's policy 'of 

requiring extensive rights in data and software had been chal-
37/ 

lenged for undercutting Governmental objectives.--- To be .sure, 

37/ Also instrumental in bringing about a reassessmerit of DoD's 
policies were the considerable efforts of the Software' Engineer­
ing Institute of Carnegie-Melion University, which was· funded by 
DoD in 1985 and given the responsibility of investigating the 
(Footnote Continued) 
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acquisitions using "unlimited rights" software may decrease the 

cost of maintenance and reprocurement. However, the cost of the 

original contract may well increase because, "if contractors know 

they must lose [their proprietary interests in] data when dealing 

with the Government, they will almost certainly seek to recoup 

h 1 h 0 0 0 "38/ h b d t ose asses w en negot1at1ng contract pr1ces. -- T us, a roa 

assertion of rights in commercially valuable information and the 

resulting high risk of disclosure to competitors will "drive up 

the cost of technology the Government buys from industry, 

especially computer software that is in gteat demand in the 
39/ 

commercial marketplace."-

This threat to commercial proprietary interests may 

' deprive the Government of the most de~irable software. The 

industry representatives who composed the Rights in Data 

Technical Harking Group of the Institute for Defense Analysis 

(RDTWG) observed: 

"Industry is reluctant.to invest in new 

results of DoD's approach to software acquisition. See, e.g., 
Martin and Deasy, The Basis for .Reconciling Departme~of Defense 
and Industry Needs for Rights in Software (Vol. I of the Software 
Engineering Institute Report, Seeking the Balance Between Govern­
ment and Industry Interests in Software Acquisitions) (SEI-87-TR-
13 June 1987)~ Samuelson, Toward a Reform of the Defense Depart­
ment Software Acquisition Policy (CMU/SEI-86-TRI April 1986)~ 
Commercial Models, supra note 3. 

38/ OSD Data Rights Study Group, Who Should Own Data Rights: 
Government or Industry? Seeking a Balance at 16 (June 22, 1984) 
(unpublished report). 

39/ Arthurs, Contractors Fume as Air Force Takes Off After 
Rights to Data, Legal Times of vvashington, Feb. 27, 1984, at 8, 
col. 4. 
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technology for the government because [of] 
sweeping data rights demands by the 
government, and apprehensiveness about the 
loss of proprietary information. . . • This 
creates a climate unfavorable to the tra~Uler 
of such technology [to the government]."-

The result of this hostile environment, RDTWG concluded, is that: 

"the government is failing to obtain the most 
innovative and creative computer software 
technology from its software suppliers. Thus, 
the government has been unable to take full 
advantage of the significant American lead in 
software technology for the upgrading ~l its 
mission-critical computer resources.".!_ 

DoD's rights-in-data provisions must also be judged 

against civilian procurement policies. Each civilian agency 

promulgated its own data acquisitions provisions until the Small 

Business & Federal Procurement Competition Enhancement Act of 
\ 

1984 mandated a revision of the FAR to establish uniform rules 
42/ . 

governing data rights.-- ·These rules became effective on 

June l, 1987, and, in contrast to the DoD regulations, adopt a 

43/ 
strategy of limiting data delivery requirements.- For example, 

a contractor may withhold "restricted computer software" from the 

Government by substituting "form, fit and function data" in its 

40/ Rights in Data Technical ~'lorking Group, Draft Final Report 
sections 2-3 (Nov. 22, 1983). 

41/ Id. § 1-1. 

42/ Pub.L. 98-577, § 30.1, 98 Stat. 3074 (1984). 

43/ The proposed FAR rights-in-data provisions were first; issued 
for comment on August 5, 1985, see 50 Fed. Reg. 32,870 ( 19·85), 
but were not published in final.fOrm until r1ay 13, 1987. :s2 Fed. 
Reg~ 18,140 (1987}. 
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48 C.F.R. § 27.404(b).-- Restricting Government 

acquisitions to such functional data allows continued operation 

and maintenance of Government systems while, at the same time, 

reduces the risk that a competitor will obtain the additional 

information necessary to the reproduction of protected 
45/ 

intellectual property.-- Though the FAR only allows the 

substitution of functional data for privately-developed software 

and data, it is easy to see how this strategy might be extended 

to better effectuate administration policies of limiting data 

acquisitions to the necessary minimum. 

Indeed, because of OFPP's directive that the CAAC and 

DARC promulgate uniform data acquisition rules for the civilian 

and military agencies, DoD may come Jnder considerable pressure 

to adopt a similar approach. In the absence of a direct 

Congressional mandate, however, disagreement over such a 

fundamental point will probably stand in the way of unified 

regulations. 

44/ "Form, fit, and function data" for computer software is 
defined as "data identifying source, size, configuration, mating 
and attachment characteristics, functional characteristics, and 
performance requirements," but does not include "the source code, 
algorithm, process, formulae, and flow charts of the software." 
48 C.F.R. § 27.401. The Government may request the actual 
software when necessary. 48 C.F.C. §'27.404(b). 

45/ Under the FAR, a contractor may qualify privately-developed. 
so f twa r e for " rest r i c ted r i g h t s" s tat us s imp 1 y by ado p t i ng the: 
procedures that would be necessary to.preserve its intellectu~l 
property rights in an ordinary commercial setting. § 27.401. 
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VI. ANTICIPATED REFORMS 

DoD's reluctance to heed Congressional and Executive 

calls for reform will undoubtedly lead to further initiatives to 

push DoD further in the direction of a licensing scheme that more 

closely corresponds to commercial practices. Ideally, renewed 

calls for case-by-case negotiation will result in software 

acquisition licenses that are carefully tailored to an 

individualized analysis of DoD's needs with respect to particular 

software and the developer's particular interests in retaining 

proprietary rights in that software. These arrangements are the 

norm in private industry and would permit DoD to obtain what it 

needs, but to pay for no more than it needs -- while at the same 

time allowing industry to protect itJ most innovative and 
46/ 

proprietary data.--

Given existing resources, however, the wholesale 

adoption of such a scheme may initially be administratively 
47/ 

unworkable.-- DoD has expressly disapproved of nonstandard 

licensing arrangements and has warned of the "serious 

administrative burdens for contract support pesonnel and persons 

in industry who may be required to handle this data many years 
48/ 

after the contract [is complete]. n- As a first step, DoD might 

46/ See Commercial Models, supra note 3 at 7. 

47/ See 2 Nash & Cibinic Rep~ paragraph 19, at 48 (Mar.ch 1988). 

48/ DoD Strawman Approach for New Technical" Data, § 227.473-2. 
Inside the Pentagon 13 (January 22, 1988). 
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adopt a series of generic licenses, which respond to specific 

Government needs -- such as standardization, maintenance, or 

reprocurement -- but which are drafted far more tightly than the 
49/ 

dubious "Government Purpose License."- Royalties would reflect 

the scope of the rights obtained under the license and the extent 

to which the software was generated by public financing. As 

contracting officers gain the necessary experience, they could 

gradually be afforded the latitude to deviate from this framework 

in favor of the more individualized approach discussed above. 

Finally, Congress will no doubt make further attempts to 

reconcile DoD to the use of "direct licensing," a practice which 

will help transform the Government Purpose License into a more 

useful concept. Under this scheme, the Government could direct 

the licensor to enter into a licensing agreement with a 

designated third party if the Government deemed it necessary to 

disclose the software or data. As one commentary has noted, the 

use of direct licensing would allow "a contractor to make a 

business decision regarding the licensee and give[ the 

contractor direct control over enforcement ~hrough privity of 
50/ 

contract. n- DoD has been traditionally fearful that 

contractors would demand unreasonable conditions if allowed to 

49/ See Commercial Models, supra note 3 at 7. Flexibility still 
should be permitted for unusual situations n6t.addressed by the 
standard clauses. Id. 

50/ oso· Study Group, supra note 36 at 21-22. 
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51/ 
negotiate directly with third-parties.-- However, the 

Government contract could protect the interests of the Government 

by specifying the royalty and other terms of any private license 
52/ 

that the Government might require.--

VII. CONCLUSION 

DoD has labored unsuccessfully to accommodate its soft-

ware rules to the framework of its current acquisition policy for 

other technical data. In fact, such an accommodation is impossi-

ble. The economics of· the software industry simply do not com-

port with a procurement strategy that places vital proprietary 

interests at risk by a constant demand for unlimited rights. 

Software differs from other data in the quality and 

quantity of the information it embodfes; a competitor who gains 

access to this·information not only usurps the value of the soft-

ware itself, but also appropriates trade secrets that may repre-· 

sent a significant portion of the developing firm's market 

value. Indeed, even in the context of more enlightened policies, 

software should receive more extensive protections than other 

technical data. Those companies engaged in developing first-rate 

software should give strong support to Congressional and Execu-

tive Branch efforts to have DoD adopt a licensing scheme that is 

more closely attuned to a software developer's concerns. 

51/ Taylor & Burgett, supra note 5 at 8. 

52/ Greenberger, supra note 6 at 35. 



George H _ Dummer 
Director, Office of Sponsored Programs 
Massachusetts Institute of Techno logy 

l1r. Chart es· V·l. L 1 oyd} Executive Secretary 
ODASD(P)DARS, cl o OASD(PL)(MRS) 
Roorn 3D 139, Tt1e Pentagon 
Washington, D.C. 2030 1-3Q62 

Ref: DAR Case 87-303 

Dear t1r. Lloyd, 

77 Massachusetts Ave, Room 4-11 0 
Cambrid9e, Mass_ 02139 
Telephone (617) 253-2825 

r~1ay 25, 1988 

The Massachusetts Institute of Techno 1 ogy ·wishes to submit the 
follovving corr1ments vvith respect -to the interim rule published at 53 FR 
10780 under the DFARS Subpart 227.4- Technical Data, Other Data, 
Cornputer Soft ware, and Copyrights, and the c 1 a use at 227.252-70 13. 

It is our experience that P.L. 96-517, and the amendments of P.L. 98-
620, have stimulated much stronger research relationships vvith industry 
and have encouraged the expansion of Institute activities directed toward 
the transfer of MIT generated technology. 

It has become increasingly obvious, however, that the effective 
transfer of university generated technology requires dealing simultaneously 
not only with patentable inventions but also with technical data and 
software involving property rights other than patents. 

For example} MIT has been working on nuclear magnetic resonance· 
imaging devices which require a sop hi sti cated and integrated ·hardware and 
software system; on symbolic processing, the backbone of artificial 
intelligence technology, which consists of a combined hardware and 
software system which allovvs computers to simulate human problem 



solving and data processing techniques; and integrated circuits~ which may 
involve a copyrightable, pattern-generating software program, a chip design 
copyright under the Semiconductor Chip Protection Act of 1 984~ a patent on 
the novel functions performed by the integrated circuit, and possibly a 
tradernark. 

The eff eel 1 ve transfer of such tecrmo 1 ogy requires a F eden~ 1 policy 
for technical data and soft·vvare which parallels that for patentable 
inventions. At the present time, however, Federal pollcy inhibits the 
effective transfer of many technologies which combine inventions, 
technical data, and soft ware. 

The interim rule would continue for DOD those features of current 
Federal policy 'vvhich discourage U.S. companies frorn cornmerciallzing 
technologies resulting from Federally funded university research. 

The revisions reQuired so that the interim rule votlll, instead, provide 
an incentive for cornrnerci a 1 i zat ion can easi 1 y be accornmodated within the 
existing structure of the rule. Our specific recommendations are set forth 
below. 

A. ACQUISITION POLICY. 

The general acQu1 sit 1 on po 1 icy set forth 1 n Part 227.472-1 of the 
interim rule rnakes no rrtent ion of the role of universities in the 
dissemination of research results and transfer of technology. 

Recommendation: That this part be modified to recognize that the 
obligations of the government with respect to the dissernination of 
research results can be fulfilled through technology transfer 
prograrns conducted by contractors. 

B. UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unllmited rights to 
technical data and. to computer software generated in the course of a 
contract whether or not the data or softwa.re pertains to parts, components 
or processes needed for reprocurement; whether or not the government has a 
need for it; and whether or not it has been specified for delivery. 

2 



The ex1 stence of such broadly stated un 1i m1 ted r1 ghts 1 n the 
government whether or not exercised, seriously inhibits the contractor's 
ability to effectively transfer te~hnical data Bnd software to the 
commercial sector. Our views are essentially the same as those expressed 
by Federal laboratory officials as reported in the GAO study "Technology 
Transfer- Constraints Perceived by Federal Laboratories and Agency 
Officials" (GAO/RCED-88-116BR)., which was issued in March 1988. 

Recommendation -Technical datB: That the clause Bt 252.227-7013 
under (b)( 1), Un 1i mi ted Rights, (and in the text at 227.472-3 (a){ 1)), 
be revised to pro vi de that the government acquires un 1 i mi ted rights 
under (1) only where the contracting officer has identified a specific 
need for the data which cannot be met through other means, and under 
(ii) only where delivery of the data has been specified as an element 
of performance. 

Recorrtmendation- Comouter software: That the clause at 252.227-
7013, under (c)(2), Unlimited Rights, be revised to provide that the 
Government acquires unlimited rights under (i) and (ii) only where 
deliver~ of such software is specified as an element of performance. 

~ \ 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a)(2) of the interim rule pro vi des an 
exception to unlimited Government rights so that the Government may agree 
to accept Government Purpose License Rights in order to "encourage 
cornmercial utilization of technologies developed under Government 
contracts ..... 

This exception is not available, however, where the "(B) Technical 
data must be published (e.g.~ to disclose the results of research and 
development efforts." This appears to regress from the philosophy reflected 
in the rule published at 52 FR 12390 on April 16, 1987. That rule provided 
in subpart 9227.472-S(b) that, in cases of mixed funding, unless the 
contracting officer determines during the identification of needs process 

_ that unlimited rights are required, the Government will accept Government 
Purpose License Rtghts if " ..... the contractor is a small business firm or 
nonprofit organizapon that agrees to commercialize the technology ... 

3 



The interim rule can easily be interpreted as a specific constraint on 
the ab111ty of universities and other contractors to transfer-technology 
generated in the course of basic and app 1 i ed research programs. 

Recommendatlon: That 227.472-3(a)(2)(i0(B) be omitted and a new 
section added which provides that the contracting officer shall agree 
to accept GPLR when the contractor is a small business or non-profit 
organization which agrees to commercialize the technology, except 
where unlimited rights are reQuired for the purposes of competitive 
procurement of supplies or services, . 

D. GOVERNMENT ACOUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted above, the effective dissemination of software by those vv'ho 
created it requires the same policies as patents, but unllrnited government 
rights have inhibited such dissemination and commercialization. 

Recommendation: In the clause at 252.227-7013, revise (c)( 1) by 
adding a new subparagraph (c)(iii) providing that the contracting 
ot-flcer shall agree to accept restricted rights \¥hen the contractor is 
a srnall business or non-profit organizat1on which agrees to 
corrnnerci ali ze the techno 1 ogy un 1 ess un 11 mi ted rights are required .for 
the purposes of competltiv~ procurement of supplies or services. 

E. NEGOTIATION FACTORS 

It is quite Hkely that university research will frequently involve 
tr1ixed funding. More speciflc guidance should, therefore, be provided with 
respect to the negotiation of government -university rights in technical data 
and computer soft ware. · 

Recommendation: That a new subparagraph (D) be added to (b)(2}( 11} 
to pro vi de that when the government does not have a need to use the 
data for competition and the contractor is a university or other 
nonprofit which is interested in cornmercializing the data, the 
government will negotiate Government Purpose License Rights. 

4 



F. THE SBIR PROGRAM- AN ALTERNATIVE 

V1e believe that in contracts for basic or applied research, Alternate 
II of the clause at 252 . .227-7013, which is mandated by statute for the SBIR 
Program, would be an appropriate alternative to the recommendations set 
forth above. 

Recommendation: That substitute paragraphs (b) and (c) of Alternate 
II to the clause at 252.227-7013, be stipulated for inclusion in all 
contra_cts awarded to non-profit organizations for the conduct of 
basic or applied research, which do not require the delivery of 
techni ca 1 data or computer soft ware needed by the Government for 
the cornpetitive procurement of 1terns, components, or processes. 

We appreciate the opportunity to comrr1ent on the interim rule. The 
transfer of technology resulting from research funded by the Federal 
agencies and by U.S. industry is an important and expanding activity at MIT 
and other universities. DOD is in a position to adopt a policy with respect 
to technical data and software which will significantly and substantially 
enhance this effort. 'v1e urge you to do so. 

Sincerely, 

~<LH. Dummer 
Director 

5 



GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

OFFICE OF THE DIRECTOR 
J. W. DEES, Director 
(404) 894-4810 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL)(MnS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

Georgia Institute of Technology 
Office _of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 

---·----------------------------
TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 

May 30, 1988 

This letter is submitted in support of the position of the Council on 
Governmental Relations (COGR) in their 11 May 1988 letter on the above referenced 
matter. Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research and industry. This 
benefit should be expanded across the broad spectrum of intellectual property. 

As was pointed out in testimony given by M.I\.T. 's George H. Dummer on 30 April 
1987 before the U. S. House of Representatives Committee on Science, Space and 
Technology, Subcommittee on Science, Research and Technology, the effective transfe~ 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and . 
rights would have a positive effect which would benefit no only universities, but the 
nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely, 
Georgia Institute of Technology 

~. 
J. w." Dees, Director 
Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
of COGR 

An Equal Education and Employ~ent Opportunity Institution A Unit of the University System of Georgia 
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101-32 101sT STREET • OZONE PARK, N.Y. 11416 • (718) 845-5200 

Defense-Acquisition Regulatory Council 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 
DAR CASE 87-303 
THE PENTAGON 
WASHINGTON, DC 20301-3062 

Attention: Hr. Charles \v. Lloyd, 
Executive Secretary 

25 Hay 1988 
PR88-2627 

Subject: New·Interim Dod Data Rights Regulations 
(effective 4/4/88) 

Dear Mr. Lloyd: 

Ozone Industries endorses the commentssubmitted by PIA 

on the subject regulations. 

Very truly yours, 

OZONE INDUSTRIES, INC. 

JFC/ebs 



Box 7003 
Raleigh, N.C. 27695-7003 
(919) 737-2117 
TELEFAX: (919) 737-3773 

North Carolina State University 
Office of the Vice Chancellor for Research 

Research Administration 

Mr. Cha~les w. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 
Room 3Dl39, The Pentagon 
Washington, D.C. 20301-3062 

Ref. DAR Case 87-303 

Dear Mr. Lloyd: 

May 30, 1988 

North Carolina State University hereby submits the following 
comments with respect to the interim rules published at 53 FR 10780 
under the DFARS Subpart 227.4 - Technical Data, Other Data, Computer 
Software, and Copyrights, in support of the positions taken in the 
letter written to you by Milton Goldberg, Executive Director of COGR, 
dated May 11, 1988. 

In our opinion, adoption of the interim ~ule as proposed by the 
Department of Defense will continue the negative impact on success­
ful technology transfer already felt as the result of the DOD, DOE 
and NASA Rights in Technical Data and Computer Software regulations 
implemented by those agencies while awaiting finalization of FAR 
Subpart 27.4. By failing to reconcile the government's rights in 
technical data and computer software with the changes in the Federal 
patent policy which occurred in 1980, the agencies have neglected to 
recognize that technology now emerging from the universities has 
progressed beyond the stage of individual concept development. Now, 
more often than not, University research generates discoveries which 
deal in multiple areas of intellectual property rights and are devel­
oped over a significant period of time. In many instances discov­
eries must be combined into a single package and transferred as a 
unit if they are to be of value in the technology race. 

While it is this new level of sophistication that makes Federal 
funding of university research a priority if the United States is to 
retain its position as a world_ leader in the advancing technologies, 
the frtiits of university/government collaboration will not benefit 
the citizens of the United States as lo~g as government procurement 
regulations serve as a disincentive to effective technology transfer. 

By way of example, North Carolina State University-is currently 
negotiating with a start-up company to further develop a CAD/CAM 
System for the design and manufacture of Custom/Orthopaedic shoes. 

North Carolina State University is a land-grant university and a constituent institution of The University of North Carolina. 



Mr. Charles W. Lloyd 
May 30, 1988 
Page 2 

The project was initially begun. with funding from the veteran's 
Administration administered through NASA. While several hundred 
thousand dollars have already been spent on the project by the Fed­
eral government, there is insufficient Federal funding to complete 
the work. A start-up company has agreed to commit in excess of one­
half million dollars to finish the project if it can be assured of 
securing adequate rights to ensure that it will be able to commer­
cialize the CAD/CAM Footwear System with some reasonable expecta~ion 
of recouping its R&D investment as well as realizing some profit for 
its investors. When finished, the System will combine expert system 
software, applica- tions software, technical data by way of designs, 
and patented hardware. 

While the University can guarantee the start-up company an 
exclusive position with regard to patents as a result of Public Laws 
96-517 and 98-620, we cannot give the company any assurances with 
respect to the technical data and computer software developed with 
Federal funding due to the unlimited rights guaranteed to the Fed­
eral government under agency regulations. Both this University and 
the start-up company have encountered significant frustration in 
trying to resolve these issues with the agencies in an effort to 
avoid abandoning the project. While_this University stands to lose 
funding for a project it would like to ~ee completed from the stand­
point of education and research, the gerieral public stands to lose a 
much-needed technology, the effective use of public money, and an 
opportunity to see a new company develop. 

While subparagraph 227.472-3(a) (2) of the interim rule goes part 
way in resolving conflicts similar to the one described by providing 
a vehicle to limit Government rights through application of the Gov­
ernment Purpose License Rights, the exception under (2) (.ii) (B) 
operates to defeat the purpose of the GPLR exception. In order to 
cure this obvious defect, and to provide the universities with a 
reasonable opportunity to transfer, for co~nercial use, both 
technical data and computer software which is not necessary to 

/ 

competitive government procurement, this University strongly urges 
the acceptance of COGR Recommendations 6 through 8 on pages four, 
five and six of Mr. Goldberg's letter. In the alternative, we join in 
endorsing COGR's Recommendation 9 to provide for a new section 
227.483 to be added to the SBIR Program regulations or for 
modification of existing Section 227.479 to include university 
research programs. 

Thank you for allowing us this op~ortunity to comment. 

Very truly yours, 

lin D. Hart 
Vice Chancellor for Research 



International Business Machines Corporation 

May 31, 1988 

Defense Acquisition Regulatory 
Council 

ODASD (P) OARS 
C/0 OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, DC 20301-3062 

Attention: 

Reference: 

Dear Mr. Lloyd: 

Mr. Charles W. Lloyd 
Executive Secretary 

DAR Case 87-303 

== = == ==- === - -- ·------ ·-·- ----·-

6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 

The International Business Machines Corporation (IBM) ts pleased to 
respond to your request for comment toncerni~g the interim changes to 
Subpart 227.4 and Part 252 of the Defense Federal Acquisition Regulation 
Supplement (DFARS). We are also p~rticipatin~ with CODSIA and ADAPSO in 
formulating their responses. However, we wish to ad~ress the following 
issue directly as it is of primary importance in the sale of commercial 
ADPE products. 

IBM's comment concerns Subpart 227.472-3(b)(1) "Limited Rights" which 
requires Techni ca 1 Data in the form of privately funded, co.mmerci ally 
available "Manuals or Instructional Materials ........ for installation, 
operation; maintenance or training purposes'' to be provided with 
Unlimited Rights per Subpart 227.472-3(a)(iv). 

IBM notes that the Subpart, which is identical to previous versions of the 
Regulations, clearly impinges on the copyright existing in such documen-

, tation and is inconsistent with the legislative intent for the Interim 
Regulations. 

This impingement on an owner's copyright in such documentation is contrary 
to the expressed intent of the recent statute, PL99-661, which underlies 
this Regulation, as well as the philosophy of Executive Order 12591. 
PL99-661 directs that the mandated Technical Data Regulation not impair 
any right of any contractor with respect to patents or copyrights. 
Furthermore, the accompanying legislative conference report advises~that 
the. Department of Defense should generally seek to acquire the same rights 
in data that a commercial customer would be granted in acquiring the s~me 
products. 

1469-88/1A/AC 



Mr. Charles W. Lloyd 
Page -2-
May 31, 1988 

IBM further notes that the subpart treats such documentation differently 
than similar documentation related to commercial c6mputer software which 
is treated in Subpart 227.481(a)(f). The former provides a "Unlimited 
Rights" classification to such documentation, whereas the latter provides 
a "Restricted Rights" classification. 

This difference in treatment was considered in a.study authorized by DOD 
and conducted by the Software Engineering Institute of the Carnegie-Mellon 
University. The study is described in a technical report published by 
Carnegie-Mellon University, entitled 11 Proposal for a New 11 Rights in 
Software' Clause for Software Acquisitions by the Department of Defense 11

, 

by Pamela Samuelson, et al., dated September 1986. The study states that 
privately funded documentation should not be subjected to Limited Rights, 
but should be subject to the same restriction as commercial documentation 
related to software which receives Restricted Rights. To do otherwise 
causes confusion and deters many firms from selling rights in their 
valuable technology to DOD. · 

IBM submits that (1) the intent of Congress should supersede a contradic­
tory and too literal interpretation of its provisions concerning Manuals 
or Instructional Materials, and (2) there is no substantive reason for 
different treatment as between documentation related to software and other 
documentation when both are commercially available. 

Accordingly, IBM recommends, for the reasons indicated above, that 
Subpart 227.472-2(a)(iv) be changed, as follows, to treat in the same 
manner as documentation provided under Subpart 227.481(a)(f): 

In line 2, after "data" insert-- "or privately funded, 
commercially available data." 

Likewise, a similar insertion should be made in Part 252.227-7013(b)(1)(iv); 
Alternate II (April 1988), and as other~ise required in the Regulations so 
as to be consistent with Subpart 227.472-2(a)(iv) as modified above. 

This change should bring the Regulation into concert with the stated 
acquisition policy that the Department of Defense should obtain the same 
rights in data that a commercial customer would be granted in acquiring 
the same products. 

Please accept my appreciation for the opportunity to provide you with 
IBM's views with respect to the Interim Regulations. 

Sincerely, 

Bruce E. Leinster 
Federal Systems Contracts Manager 
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.COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 
1620 Eye Street, N.W., Suite 1000 

WASHINGTON, D.C. 20006 

Mr. Charles Lloyd 
Executive Director 

• 
(202) 659·5013 

Defense Acquisition Regulatory Council 
OASO(P&L)OASO(P)OARS 
c/o Room 30139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

June 2, 1988 
OAR Case 87-303 
COOSIA Case 3-85 

On April 1, 1988; the Defense Acquisition Regulatory Council issued, 
as an interim rule, regulations covering rights in technical data and 
requested comments on these regulations. The undersigned associations 
are pleased to provide our principal objections which are summarized 
below and illustrated in an attachment to this letter. Detailed 
comments, including other major areas of concern, will be provided under 
separate cover. 

In general, we note that the April 1988 interim regulations, as did 
the May 1987 regulations, fail in several areas to incorporate explicit 

.statutory language which is needed to provide clear policy and regulatory 
direction to contracting off1cers .. In some areas, the regulations 
clearly repudiate Congressional direction and intent. In still other 
areas, while the regulations purport to follow the law or the President's 
Executive Order 12591, they do not. In our view, the DAR Council has 
failed again, significantly, to approach these data rights issues from 
the Congressionally-mandated perspective of balancing both the 
government's and the contractors' interest. Rather, we believe that this 
interim rule is an effort to interpret statutory language which 
perpetuates prior flawed data regulations and DoD preferences. 

The introductory statements at 227.472-1 (relating to the general 
acquisition policy for technical data) and at 227.472-2 (relating to 
establishing minimum government needs) purport to provide a "balance of 
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interests" policy. However, the regulations which follow fail to 
implement this policy, and often conflict with it. The following 
examples illustrate this: 

a) The language at 227.472-l(c)(3) emphasizes that a principal reason 
to avoid acquisition of unnecessary technical data is that such 
acquisiti~n is burdensome for the government, without adequately 
addressing the contractor's rights; 

b) The regulation does not differentiate adequately between the 
acquisition of data and rights in data acquired and therefore does 
not provide clear guidance to either the government or its 
contractors; 

c) The regulations impose excessive and burdensome paperwork and 
reporting requirements, far beyond the government's legitimate need 
for information or the expected utilization of data with other than 
unlimited rights; 

d) The certification and data requirements of the regulations are 
effective immediately even though contractors and subcontractors have 
not heretofore collected and maintained data for data rights purposes 
in that form and contracting officers are not able to negotiate 
alternatives; 

e) The sanctions for failing to comply wi~h the prescribed procedures 
could mean the invalidation of data right~ - a penalty prohibited by 
the statute; 

f) The regulations relegate commercial rights to a secondary issue, 
yet the President's Executive Order encourages such commercialization 
for items developed under federal contracts; 

g) The regulations foster tensions between the government and its 
primes, and between primes and subcontractors and will encourage 
litigation and confrontation rather than facilitate negotiation of 
rights in data. 

We understand that the Proprietary Industries Association (PIA) has 
submitted detailed comments on this regulation. We have discussed their 
comments with PIA and generally support their concerns and 
recommendations. 
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In summary, the DAR Council should withdraw the April l regulations 
and substantially re-write them to bring them into compliance with the law 
and the President's Executive Order. We look forward to meeting with the 
Council at the earliest opportunity to review in detail our concerns and 
with the interim regulations. 

Don Fuqua 
President 
Aerospace 

~Jean A.C Tiaux 
1~ Senior Vice President 

Association 

Electronic Industries Association 

f America 

Attachment 

Sincerely, 

Oliver R. Smoot 
Executive Vice President 
Computer and Business Equipment 

Manufacturers Association 

Association 

Wallace H. Robinson, Jr. 
President 
National Security Industrial 

Association 



CODSIA'S MAJOR OBJECTIONS 
TO THE 

DoD INTERIM TECHNICAL DATA REGULATIONS 

1. The definitions of 11 Developed Exclusively at Private Expense 11 and 
11 Required as an Element of Performance Under a Government Contract or 
Subcontract 11

, when read together, create substantial uncertainty as 
to what is intended to be Limited Rights data. Further, the 
definitions could result in demands by the Government for data rights 
protected by statute. The definitions introduce an issue concerning 
work implicitly required by a Government contract versus work that is 
expressly specified in the contract. The phrase 11 or that the 
development was necessary for performance of a Government contract o~ 
subcontra.ct 11 is particularly expansive, subject to multiple 
interpretations, and must be deleted. The Government should only get 
unlimited rights in technical data resulting from direct and 
expressly required development of items, components or processes. 
Actually, and as noted in the conference report accompanying the 
Defense Acquisition Improvement Act of 1986, the Government should 
acquire only the same rights in data that a commercial customer would 
acquire in purchasing the same product. 

2. The certification requirements are not limited to data to be 
delivered under the contract and are tantamount to acceleration of 
the validation process. This will precipitate an untimely and costly 
effort. Particularly, the 11 Certification of Development of 
Technology with Private Funding 11 will require the collection of 
voluminous supporting data (possibly eq4ivalent to the hundreds of 
thousands of pages usually required to s\upport cost and pricing data 
on complex products). There is no demonstrated need for such detail 
prior to an award of a contract. All that is needed prior to award 
or until data rights are challenged by the Government should be a 
notice of intended use and a list of asserted private expense data. 
When questions about a contractor/subcontractor claim of rights in 
submitted data arise, they can be settled through the validation 
process of the regulation with far less burden to all parties. The 
certification procedures should be deleted in their entirety. 

3. Direct licensing should be affirmatively provided as a less 
intrusive, and often preferred, alternative to the government 
acquisition of technical data and/or to the acquisition of data with 
rights greater than Limited Rights. The failure to include direct 
licensing in the regulations ignores 10 USC 2320(a)(2)(G)(iii) and 
the Packard Commission Report. Direct licensing would provide an 
industry practice proven to be a cost-effective method of broadening 
the industrial base and ensuring alternative sources of supply. 
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4. The regulation requires that all data which is to be provided to the 
Government with less than unlimited rights must be identified in a 
contract list (paragraph (k) of the clause at 252.277-7013). A1 
contractor's omission of limited rights data from this list, even 
though inadvertent, could result in automatic loss of rights. The 
previous regulations provided for government acceptance of a 
contractor's notice of limited rights technical data when such became 
known and did not require a specific listing. The interim regulation 
should be revised to reinstate this workable procedure. Without such 
amendment or revision, the burden of contract renegotiation, for 
example, will be required every time a subcontractor is engaged. 

5. The regulations omit authority for marking restrictive legends on 
contractor/subcontractor technical data resulting from experimental, 
developmental, or research work performed at private expense and 
unrelated to "developed" items, components or processes. A provision 
comparable to 227.472-3(a)(l)(ii) for Federally funded data is 
required to correct this inequity and achieve a balance between 
Government and contractor rights. 

6. The May 1987 version of the clause at 52.227-7035, "Pre-Notification 
of Rights in Technical Data", required offerors to identify items 
developed at private expense which they intended to deliver under a 
resultant contract. This clause has now.been broadened significantly 
to: a) require notification with respect to items, components or 
processes which the offeror proposes to use in performance; b) 
include potential subcontractors; c) cover items, components, etc., 
developed (i) at private expense, (ii) with mixed funding, or (iii) 
government expense; and d) require notification of the offeror's 
contributidn in mixed funding situations. This is unnecessarily 
broad and would be extremely costly to administer. Furthermore, it 
is not feasible to provide such identification at the time of 
proposal response. The May 1987 provision should be reinstated. 

7 .. The time periods for expiration of limited rights which were 
authorized (as negotiation objectives) under 10 USC 2320 provide for 
subsequent use of technical data only for U.S. Government purposes, 
not unlimited rights as now provided by 227.472-3(a)(2)(i) of the 
interim regulation. Since there is not a statutory prescribed time 
limit for Government Purpose License Rights nor a statutory 
requirement dictating that there always be a time limit on limited 
rights, the regulation and policy of the interim rule must be changed 
to reflect the flexibility provided by statute. 

8. To the extent that a standard non-disclosure agreement is provided in 
the regulations, the agreement should be between the recipient and 
the contractor and should be consistent with commercial practices, 
allowing for exceptions such as public domain information, etc. 
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9. The certification and marking procedures under the regulations, 
should they remain in some form, must be changed so that the 
Government negotiates rights directly with the 
contractor/subcontractor asserting such rights in the technical 
data. The law could not be more clear on this point. 
Contractors/subcontractors should have the right of appeal under the 
Disputes Act for adverse data rights decisions as they do in 
validation procedures. 

10. Under the definition of "Developed Exclusively at Private Expense", 
the regulations state that IR&D/B&P are private expense.· However, 
the next sentence states that 11 all indirect costs" (which would 
include IR&D/B&P) are considered government funds when development 
was required as an element of performance. This lead-in must be 
changed to "other indirect costs .. to eliminate any ambiguity in 
construction and to preserve the statutory recognition of IR&D/B&P as 
11 private expense." 

11. The word "only 11 should be inserted in clause 252.227-7031, Data 
Requirements", to conform to the policy stated at 227.475-l(b), and 
to ensure that the CDRL and FAR/DFARS are the only sources for data 
requirements. 

12. The definition of 11 unpublished 11 should apply to all technical data 
delivered to the Government, not just to data delivered with other 
than unlimited rights. Delivery to the Government, by itself, does 
not constitute publication or release to, the public. If it did, 
delivery of unlimited rights technical data would place the 
contractor in automatic violation of security regulations with 
respect to classified information and in violation of law for ITAR 
controlled data. 

13. 10 USC 2320(a)(i) provides that the regulations shall not 11 impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law. 11 This statutory 
provision has been omitted from the listing of prohibitions under 
227.473-2. Further, the regulations specifically impair the 
contractor's copyright interest by granting the government a license 
in the copyrights. 

14. As drafted, the "Special Works 11 clause at 252.227-7020 permits the 
government to acquire title in technical data as opposed to specific 
data rights where no Special Work is involved. The regulations 
dealing with 11 Special Works 11 should not be used to obtain ownership 
or control of technical data in and of itself, but merely ownership 
or control of the document produced as a special work. The 
categories of rights in technical data that the Government acquires 
are established by 227.472-3. 



LeRoy J. Haugh 
Vice President 
Procurement and Finance 
371-8520 

Aerospace 
Industries 
Association 

Mr. Duncan Holaday 
Director, Defense Acquisition 

Regulatory Council 
OASD(P&L)DASD(P)DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Duncan: 

May 10, 1988 

On behalf of the AlA Intellectual Property Committee, I 
sincerely appreciate your participation in our Joint Session on 
Apri 1 19. 

The members of the Committee recognize the difficult task you 
have in achieving uniformity among the military departments in the 
matter of data rights and certainly appreciate the effort that has 
gone into the interim regulation which was promulgated on April 1. 
While I am sure we will continue to have our differences with 
respect to parts of the regulation, I hope we can continue to work 
together constructively towards ultimately achieving the balancing 
of interests that Congress has directed and also a single 
government-wide regulation on this subject. Again, we very much 
appreciate your taking the time to be with us and your willingness 
to discuss candidly DoD 1 S plans. 

/' 
I 

Sincere l,Y7 / 

//Q~~ 
r-/~e~//·· 
'teR0y J. /f<Uugh · 
Vice President 
Procurement and Finance 

Aerospace Industries Association of America, Inc. 
1250 Eye Street. N.W .. Washington. DC. 20005 (202) 371-8400 



Aerospace 
Industries 
Association 

LeRoyJ.Haugh March 18, 1988 
Vice President . 
Procurement and Finance 
371-8520 

Mr. Duncan Holaday 
Director, Defense Acquisition Regulatory 

Council 
OASO(P&L)DASO(P)DARS 
c/o 30139 The Pentagon 
Washington, 0. C. 20301-3062 

Dear Duncan: 

On behalf of the Aerospace Industries Association's Intellectual 
Property Committee and its Chairman, Bob Walker, I sincerely appreciate 
your acceptance of an invitation to participate in the Joint Government/ 
Industry Session of the annual meeting of the Committee to be held in 
Baltimore, Maryland. 

The meeting, which will be held on April 19, 1988 at the -Omni 
Tnt ern at i on a l Hot e 1 , w i 11 convene at 9 : 00 a .1m . , re c e s s by 5 : 00 p . m . and 
includes a luncheon. A reception and dinner will be held on the evening 
of April 19, at 6:30 to which all attendees, partitipants· and their 
guests are invited. An informal reception will also be held on the 
evening of April 18 from 6:00 to 7:00, to which you are cordially invited. 

The Joint Session is informal, as .are any presentations. Past· 
experience indicates that both government and industry participants 
benefit greatly from the opportunity to meet and discuss problem areas of 
mutual concern. 

Attached is a tentative schedule for the ·Joint Session, a list 
of expected government participants and a hotel r'eservati.on form, which 
should be returned to the .Omni Hotel no later than March 25, 1.988. 

Should you desire .further information, please contact me or Ruth 
Hall at 202/371-8520. 

Attachments 

LeRoy J. Haugh 
Vice President 
Procurement and Finance 

Aerospace Industries Association of America, Inc. · 
1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 



TENTATIVE AGENDA 
AlA INTELLECTUAL PROPERTY COMMITTEE MEETING 

April 19, 1988 
.!?._a 1 t ·i f!}_Q r f~ _; __ ~"!_Cy_h!__flsl_ 

GOVERNMENT/INDUSTRY PARTICIPATION DAY 

8:00 a.m. Continental Breakfast 

9:00a.m. Welcome Chairman Robert Walker 

9:05a.m. 1. Joe Allen, Department of Commerce 
"Late~t Developments in Federal Technology" 

2. Al Solga, Department of Commerce 
11 Export Controls 11 

10:00 a.m. Coffee Break 
·-

·. 10~15 a.m. Panel on Int~llectual Property .Policy 
Duncan Holaday, Director, OAR Council 
Steve Mourningham (DoE), representing the Civil 

Agency .Acquisition Council 
Pamel~ Samu~lson, University of Pittsburgh 

Law School, representing the Software Engineering Institute 
Nancy Wentzler, Office of Federal Procurement Policy 

A wide ran~tng review and .discussion of policy questions and periding 
regulations. E.g.,. the Dixon Amedment on .data rights - What•s next? 
What•s ahead in software coverage? Prospects fo~ a single Gov~rriment 
policy? A single regulation? · 

12 Noon Rec~ption 

12:30 p~m. Luncheon· 
Speaker:· Micha~l ·Kirk~· Assistant Commi~sioner .f6~ External 

Affairs, .office of Legislation and 
International Affairs, U.S. Patent Office 

An update on data right5 in·the GATT agreement 

2:0·o" p.m. :.Legi.slattve 'update :(.Congres.sional Staff partic1p·antsyet to 
. be conf i_rm~d) · 

2:30p.m. Military ·Oe~artments• Views on Rights in Technical Data 
and Computer Software 

Air Force - Participants to be confirmed 
Navy - Linda Greene, Navy Policy Member, DAR Council 

Mary Sulliva~. Navy Legal Member, DAR Council 
Army - John Conklin, Army Policy Member, DAR Council 

·R6bert··Gibson,· Asst. Command Counsel, Intellectual 
Property Law, AMC. 

NASA- Robert F. Kempf, Associate·General Counsel (Intellectual 
Property) 

What are the peculiar needs of the Military: Departments (and Major 
Commands) that make uniform implementation such an elusive goal? 

5:00 p.m. Adjournment 

6:30 p.m. Reception - Dinner 



E.xpected Government Guests 
AlA Intellectual Property Committee Meeting 

Ap ri 1 19, l 988 
Baltimore MD 

Or. Nancy lrJentz 1 er 
Deputy Associate Administrator 
Office of Federal Procurement Policy 

Ms. ~1ary Su ll i V(Hl 

Office of General Counsel 
Department of the Navy 

Mr. Robert Kempf 
Associate.General Coun~el (Intellectual Property) 
NASA Headquarters 

Mr. William C~ Garvert 
·Deputy C6unsel, Navy Intellectual Property Policy 
·Office of.the Chief of Naval Research· 

Mr. W. B. Montalto . 
Procurement Policy Counse1 
Senate Committee on Small Business 

Mr. Duncan Holaday 
Director, .Defense Acquisition Regulatory Council 
OASD(P&L)DASD(P)DARS 

Mr. Richard Summerour 
SAF/AQCS 
U.·S.··D.epartment .of Energy 

Mr. Donald J·. Siriger 
AF/JACP 

Mr. Josep~ Allen 
Department of Commerce 

.Mr .. A l.· So l.ga. 
Oepa~tment of·Commerte 

Ms. Linda Greene 
Navy OAR Council Representative 

Mr. ·Fred Kohout 
Office of Contract Policy & Administration 
OASO (P&L) 

Ms. ~amela Samuelson 
University of Pittsbu·rgh Law School 

Mr. Michael Kirk 
Assistant Commissioner for External Affairs 
Office of Patents and Trademarks 



HOTEL RESERV/\TION FORM 

AlA INTELLECTUAL PROPERTY COM~HTTEE MEETING 

~~18-19, 1988 
Omni International Hotel - Baltimore, MD 

RESERVATIONS MUST BE MADE NO LATER THAN MARCH 25, 1988 

MAIL TO: 

OR CALL: 

Reservations Manager 
Attention: Sue Karr 
Omni Internation~l- Hotel 
101 West Fayette Street 
Baltimore, MD 21201 

(301) 752-1100, Sue Kar~ 

NAME ----------------------------------TITLE ______________________ _ 

COMPANY ________________ ~----:-TELE. NO.---'-----'---------

ADDRESS ____ ~~--------'---------------------~------

Accommodatio~s Re~uested: 

S~ngle $85.00 ------ Double $85.00 

--- ·smoking ~----- Non-Smoking 

Dates:. 

Apri 1 17 · April 18 April 19 April 20 ___ _ 

If you wish to.guarantee arrival past 6 p.m. please check here 

·Credit Card No.·: Ex.· Date· 
--------------~--------------- -------~------

Arrival Oa te Time ---------------------------- ----------------
Departure Date Time ----------------------------



PERLMAN 8c PARTNERS 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

S. PERLMAN. P.C .. DC. MA. Fl 

JOSEPH T. CASEY. JR.. DC 

ALVIN A. SCHALL. DC. NY 

1233 TWENTIETH STREET. N.W. 

SUITE 700 

WASHINGTON. D.C. 20036 

TELEPHONE (202) 223-6455 

May 31, 1988 

Defense Acquisition Regulatory Council · 
Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS 
cjo OASD(P&L) (MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

TELECOPY: (202) 785-2281 

TELEX: 197942 CCM DC 

On behalf of certain manufacturers involved with sales of 
manufactured commercial goods to the Department of Defense, we 
wish to make the following comments concerning the proposed 
changes to DFARS Subpart 227.4: 

(1) DFARS 227.472-3(a) (iii) deals with rights in technical 
data pertaining to "items, components \or processes prepared or 
required to be delivered under any Government contract or 
subcontract." 

The individual terms 11 items", 11 components 11 or "processes" 
should be defined. They are not defined ih either the regula­
tions, the statutes, or relevant case law. Confusion arises, for 
example, when there is an technical data called for on "parts" as 
opposed to "components". 

For a commercial manufacturer interested in doing business 
with the government, the insistence on rights in parts, when it 
is not necessary for full utilization or maintenance of the end 
items being acquired, is a substantial deterrent. Competition is 
discouraged when undue data deliveries are required. For the 
commercial manufacturer, this is a matter of the utmost impor­
tance. 

(2) Also with respect to this subsection, it should be made 
clear that the Government is entitled to form, fit and function 
data on what is to be: delivered to the Government, and not on the 
components t~at may be included in what is to be del.ivered. 
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For example, where the 
end items, it needs form, 
acquisition, maintenance and 
on the processes involved 
components included in them. 

Government is acquiring commercial 
fit and function information ·for 
operation of those end items, not 
in manufacturing them, or on the 

To require form, fit and function data on individual 
components in commercial end items which have been developed at 
private expense violates the statutory prohibition of 10 u.s.c. 
2320(a) (2) (F) against requiring a contractor to relinquish rights 
in data developed exclusively at private expense. The statutory 
authorization to require form, fit and function data with 
unlimited rights runs only to items to be delivered, not to the 
components included in those end items. Thus, a broad 
interpretation (or misinterpretation) of the current regulatory 
language may result in an inadvertent violation of the statutory 
prohibition (which is generally dealt with in DFARS 227.473-2. 

Clarification of the prohibition against requiring unlimited 
rights in component data, when commercial end items are being 
acquired, would avoid future viol9tions of the statutory 
prohibition. ' 

If further information 
please advise, and we will 
specific case examples. 

on these points is appropriate, 
supplement these comments with 

Very truly yours, 

Ronald s. Perlman 



the co1nputer software and services industry association 

25 years of leadership 

GEORGE T. DEBAKEY 
EXECUTIVE DIRECTOR 

May 31, 1988 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS 
c/o OASD (P&L) (MRS) 
Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

RE: DAR Case 87-303 

What follows are the comments of ADAPSO, The Computer 
Software and Services Industry Association, Inc. (ADAPSO) 
regarding the interim changes to Subpart 227.4 and Part 252 of 
the Defense Federal Acquisition Regulation (DFAR) Supplement 
governing rights in technical data. ADAPSO submits these 
commerits in the interest of streamlining th~ Defense Dep~rtment 
acquisition process, avoiding Government acquisition of technical 
data rights that are unnecessary for the Government to fulfill 
its mission or that are overly burdensome to maintain, and 
encouraging the development of future technologies, particularly 
where commercialization will advance technological development. 

ADAPSO is the trade association of this nation's computer 
software and services industry.. Its member companies and 
industry provide· the public and the government with a variety of 
computer software and services including network-based 
information services, sophisticated. software for mainframe, 
mini-, and ,microcomputers, professional systems analysis, design, 
and progr~mming services, and integrated hardware/software 
systems. · ADAPSO 's members and industry are major contractors 
with the Federal Government, particularly the Department of 
Defense, giving ADAPSO a significant interest in this proceeding. 

1300 NORTH SEVENTEENTH STREET SUITE 300 ARLINGTON, VIRGINIA 22209-3699 

(703) 522-5055 TELEX: 4993994 EASYLINK: 62924941 



ADAPSO supports the policy set forth in Subpart 227.472-l(a) 
and (b), recognizing a Government interest in encouraging 
contractors to develop new technologies and to improve existing 
technolog.;i.es by allowing contractors to exploit their efforts 
commercially. To this end, .ADAPSO applauds Subpart 227.4 72-3 (c) 
which requires negotiation where technical data is developed with 
mixed funding and the provisions of Subpart 227.473-1 (b) (i), 
outlining specific criteria by which a contracting officer is to 
negotiate rights in technical data developed with mixed funding. 

At the same time, ADAPSO urges the Department to move 
quickly to define a streamlined set of internally consistent 
regulations specifically applicable to computer software. This 
would go far to alleviate the confusion faced by contractors and 
contracting officers alike created by the current regulatory 
patchwork. In developing internally consistent, comprehensive 
regulations, however, the rights of creators of commercially 
available computer software (such as copyright rights) should be 
carefully guarded, the Government receiving-only the minimum 
rights necessary to perform its function. This will benefit not 
only contractors but also the Government, which will be freed 
from the administrative burden and cost of protecting proprietary 
interests in technical data which are not absolutely necessary 
for the Government to fulfill its mission. 

In this regard, ADAPSO is ver~ concerned that certain 
provisions of the interim rule do not serve its underlying policy. 
goals and may even interfere with software 4evelopers' rights in 
commercially available software and associated documentation. 
Subpart 227.472-3(a) (1) (iv) ·in particular grants the Department 
unlimited rights in manuals or instructional materials which are 
necessary for installation, operation, maintenance, or training 
purposes and which are prepared for or required to be delivered 
under any government contract. This same entitlement is also 
incorporated in Subpart 252.227-7013 (b) (1) (iv). These unlimited 
rights would allow DOD to use, duplicate, release, or disclose 
technical data in such manuals in any manner and for any purpose 
whatsoever. Moreover, the current DFAR and the interim rule 
appear to be identical in this regard. 

DOD's usual practice in contracts for the acquisition of 
commercial ADPE products is to include a requirement tor 
delivery of technical manuals which support the equipment. These 
manuals are developed exclusively at private expense and are 
protected by U.S. copyright law. Both the existing regulation 
and the interim rule clearly impinge on the copyright owner's 
r igh_ts. 

This is contrary. to both the expressed intent. of Pub. L. 
99-661 which underlies the interim rule and the philosophy of 
Executive Order 1259J.· Pub. L. 99-661 directs that the mandated 
technical data regulations may not impair any right of any 
contractor with respect to patents or copyrights. Further, the 



accompanying Conference Report advises that DOD should generally 
seek to acquire the same rights in data that a commercial 
customer would be granted in acquiring the same product. 

ADAPSO contends that the obvious intent of Pub. L. 99-661 
should supersede a contradictory and altogether too literal 
interpretation of the provision regarding manuals or 
instructional materials. A distinction must be made between 
DOD's data rights to these items when prepared at private expense 
only and when they are prepared with full or partial Government 
funding. ADAPSO recommends that Subparts 227.472-2 and 252-7013 
be modified to reflect this distinction in order to bring the 
regulations into concert with the stated acquisition policy that 
DOD should obtain only the minimum, essential technical data 
rights. 

Otherwise, the definition of "computer software 
documentation" of Subpart 227.471, "including computer listings 
and printouts, in human-readable form," may be construed to 
include a computer program's source code, the principal asset of 
software developers. 

Subpart 227.472-3 (a) (l) (ii), which awards the Government 
unlimited rights in "[t]echnical data resulting directly from 
performance of experimental, developmental, or research work," 
may extend unlimited rights even in situations where a contractor 
or subcontractor can demonstrate that it would have developed 
such data even if no contract or subco~tract had been awarded. 

Subpart 227.473-l (b) (1) (iii) requires contracting officers 
to review and evaluate restrictions asserted in pre- or postaward 
notifications on the Government's right to use or to disclose 
technical data or computer software, but allows contracting 
officers to forego negotiations on the assertions where 
"negotiations are not practicable." The section does not define 
those situations in which negotiations would be impracticable or 
otherwise offer any guidance as to impracticability. 

Subpart 227.473-l(b) (2) (iii) provides that where time 
limitations for either Government Purpose License Rights (GPLR) 
or limited rights are negotiated, they should normally be no less 
than one year nor more than five years. A two-year minimum 
period, however, would reflect more accurately the economic life 
of software technology, one of the criteria of this section, and 
would more closely accord with current, commercial practice. 

Finally, Subpart 227.473-1 (c) (2) requires that a 
nonGovernmenta~ recipient of technical data subject to GPLR sign 
a Standard Non-disclosure .Agreement provided in the regulations. 
The regulations are silent, h:owever, with regard to a similar 
requirement for nonGovernment recipients of technical data 
subject to ~imited rights. ADAPSO is concerned that such silence. 
could well lead to inconsi·st~ncy or oversights regarding 
protection of this type of information. · 



Incorporation of the above-suggested changes and the 
corresponding future amendment of the DFAR Supplement on software 
rights will further the policy objectives of the National Defense 
Authorization Act (Pub. L. 100-180) as well as encourage the 
development of new technologies and the improvement of existing 
technologies. 

If your office has any questions about these comments or 
otherwise requires ADAPSO's help, please feel free to call upon 
us. 

Sincerely, 

.·~ 7 r!k/J eviL 
G~orge ~ De~akey ~ 

Executive Director 

CC: ADAPSO Policy and Regulation Subcommittee 



COMMITT\iD TO ltXCELU:NCE 

27 May 1988 

Chairman, DAR Committee 
Defense Acquisition Regulatory Council 

Attn: Mr. Greg Petkoff 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Reference: DAR .Case 87-303, DFARS 52.227-7013 

Tektronix, Inc. 
Tektronix Industrial Park 
P.O. Box 500 
Beaverton, Oregon 97077 

Phone: (503) 627-7111 
TWX: 910-467-8708 
Telex: 151754 

Tektronix is a producer of commercial, state of the art, test and measurement 
equipment. Our commercial products are developed exclusively at private 
expense. I am writing this letter because Tektronix is concerned about the 
method the DAR Council has chosen to comply with 10 USC 2320, Rights in 
Technical Data. 

As you know, the reference DFARS clause directs \the DoD contractor to place the 
Limited Rights Legend on each piece of technical data supplied to the DoD that 
the contractor asserts falls under such rights. In· addition, the Limited 
Rights in the interim clause also . specifically requires "The' number of the 
prime contract under which the technical data is to be delivered" to be marked 
on each piece of technical data. 

If documentation is not so marked, it is presumed to be supplied with unlimited 
rights. The underlying philosophical approach appears to be that every piece 
of documentation which the contractor desires to protect must be specially 
marked. 

This requirement causes considerable special review and handling of the orders 
from DoD. Tektronix shipped approximately 40,000 commercial instruments to the 
U.S. Government in the past year. Had technical documentation been required to 
be shipped with each instrument and had the proposed clause been included in 
each contract, (a possible, but unlikely event) significant additional special 
handling time would have had to be expended by Tektronix to effect the marking 
requirement. Since this requirement is special to the Government, Tektronix 
would look to DoD for compensation for this additional special effort. For 
this additional cost, no additional value would be provided to DoD. 

AN EQUAL OPPORTUNITY EMPLOYER 

-
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development;- 2) the government did not need !'unlimited 

rights;" and 3) the contractor agreed to commercialize the 

technology. § 227.472-7 (1987). The regulations specifically 

noted that the intent of the Government Purpose License was to 

establish the contractor's proprietary interest and therefore· 

promote wider application and development of the relevant 

technology. § 227.472-5(b) (1987). In fact, the Government 

Purpose License represents a highly artificial effort toward 

achieving this goal; despite its name, it has very little in 

common with the licensing agreements governing the transfer of 

data and software in commercial settings. 

A principal drawback to the Government Purpose License 

is that, unlike commercial licenses, \it cannot be molded to ac-

commodate varyi.ng circumstances. The regulations require that 

the contractual provision containing the Government Purpose ·Li-

cense be in exact accord with the regulations' definition of a 

"Government Purpose License." See §252.227-7013(b)(2)(ii)(B) 

(1987). That definition essentially ensures that the Government 

will always have unlimited rights for Government purposes: 

, "'Government purposes license rights' •••• 
means rights to use, duplicate, or disclose 
technical data ••• in whole or in part and 

25/ The revisions established Government Purpose License Rights 
as ·the norm when the con-tractor contributed more than half of an 
item's development costs. §227.472-5(b) (1987). However, even 
when the contr~ctor made "s0bstantial contributions" that did not 
exceed fifty percent of an -~tern's development cost, the 
contracting officer was instructed to "give consideration to 
obtaining less than unlimited rights." _Id.; § 227.472-7 (1987). 
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in any manner, for Government purposes only, 
and ·to have or permit others to do so for 
Government purposes only. Government license 
rights include purposes of competitive 
procurement but do not grant the Government 
the right to have or permit others to use 
technical data .•.• " § 227.471 (1987).26/ 

The use of a boilerplate provision, especially such an 

ambiguous one, hardly seems sufficient to protect a contractor's 

proprietary interest or to effectuate the regulations' stated 

policy of providing the Government with no more data rights than 

are actually needed. § 227.472-5 (1987). Though the Government 

may not release data for commercial purposes, competitors may 

still ga~n insights into valuable trade secrets by participating 

in the relevant DoD program. The regulations, moreover, 

specifically contemplate that DoD will disseminate data subject 

to Government Purpose License Rights so that other contractors 

may prepare bids for purposes of competitive reprocurement and 

support services. § 227.471 (1987). In sum, the Government 

Purpose License seems little more than a cosmetic response to 

Congressional and Presidential concerns that contractors be 

permitted to retain ownership rights in data generated from 

mixed-funding and that DoD reconcile its rights-in-data policies 

with commercial practices. It is unlikely that this innovation 

will vindicate the rights of software developers even if it 

should become a feature of DoD's software acquisition 

26/ The Government use and possib-le disclosure of data pursuant 
to a Go~ernment Purpose License Rights is royalty-free. 
§ 227.472-7 (1987). 
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regulations. 

D. The 1988 Dixon Amendments. Congress reacted to the 

1987 data rights revisions in the so-called "Dixon Amendments" to 

the National Defense Authorization Act of 1988 with an attempt to 

nudge DoD towards conforming its concept of licensing more 

closely to the commercial model.
271 

The statute specifically 

d h . d f d. 1' . 281 d h. b. h en orses t e 1 ea o 1rect 1cens1ng, an pro 1 1ts t e 

Government from interfering with third-party royalties for the 
29/ 

use of data developed exclusively at private expense.--

Furthermore, DoD i~ given permfssion to 

"prescrib(e] reasonable and flexible guide­
lines, including negotiation objectives, for 
the conduct of negotiations regarding the 
respective rights in technic~! data of the 
United States and the contractor."30/ 

The Dixon Amendments required that DoD implement these 

policy changes in revised rights-in-data provisions to take 
. 31/ 

effect by Apr1l 1, 1988.-- However, Congress once again 

excluded computer software from its dire~tive, thereby ensuring 

that the software rules and the rules governing other technical 

27/ Pub.L. No. 100-180, § 808, 101 Stat. 1128 ( 1987) (amending 
10 u.s.c. § 2320). 

28/ Pub.L. 100-180 § 808(a)(4)(C) (amending 10 U.S.C. 
2320(a) ( 2) (G)_). 

29/ Id. § 808(a) (amending 10 u.s.c. _§ 2320(a)(l)). 

30/ Pub.L. 100-180, 101 Stat. 1128, 1130 (1987) (amending 10 
u.-s.c. § 2320). 

31/ Id. § 808(c). 
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data would continue to diverge. 

E. The Administration's Draft Policy on Rights in 

Technical Data. In early 1988, the Office of Federal Procurement 

Policy released the "Administration's Draft Policy on Rights in 

Technical Data," pursuant to the President's 1987 Executive 

32/ 
Order.-- The draft policy, like the Dixon Amendments, requires 

that rights in data be established through negotiations, and 

similarly recognizes that such a policy will only be successful 

if contracting officers are provided with the necessary 

guidance. Accordingly, the rule states that the Government 

should not obtain rights in data, regardless of the source of 

funding, unless it first determines that there is a specific 

need. Even if such a need is identif~ed, the Government must 
33/ 

first consider other alternatives.--

F. The 1988 Interim Rule. In response to the Dixon 

Amendments, DoD published an interim rights-in-data rule and 

request for comments on April 1, 1988. 53 Fed. Reg. 10,780 

-32/ See 49 Fed. Cont. Rep. 402 (BNA) (March 7, 1988). 

33/ Thus, the government should not acquire data if 1) the 
original item or substitutes are commercially available; 
2) functional data or samples of the original item will 
adequately serve the Government's purposes; or 3) the original 
contractor is willing to furnish the data through alternate 
sources of supply through direct licenses or nondisclosure 
agreements. Id. Even it obtaining the data tepresents the only 
means of assuring competitive reprocurement, the Draft Policy 
recognizes that acquisition of the data may nevertheless be 
inappropriate -- for example, when the costs of acquiring the 
data are likely to exceed the savings resulting from competitive 
reprocurement. rd. at 402-403. 
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(1988)-- However, because the Dixon Amendments did not address 

computer software, DoD did not feel obliged to complete its long-

awaited revision of the software rules, and it once again 

republished the existing provisions. In fact, the ad hoc 

committee formed by the DARC in 1987 to formulate new softwar~ 

rules has now abandoned its efforts. The explanation offered for 

this development is that the DARC and the Civilian Agency 

Acquisition Council (CAAC) plan to unify civilian and military 

data acquisition regulations into a single body of uniform rules 

by September 30, 1988. See 52 Fed. Reg. 18,140 (1987}. 

Accordingly, DARC believes attempts to formulate rules only for 

the military would be a wasted· effort, and .the software project 

has consequently been turned over to ~ joint committee of the 

DARC and CAAC. 

In any event, DoD's 1988 approach to data acquisitions 

may reveal its thinking regarding software; the interim rule 

could very well anticipate revisions in DoD's software 

acquisition policies -- if only to confirm the Department's 

efforts to pursue traditional objectives under the guise of 

reform. Thus, the April 1, 1988 revisions give the appearance of 

bringing DoD rights-in-data policies into line with Congressional 

initiatives and the OFPP draft proposals by encouraging the 

negotiation of data rights, while handcuffing the negotiators 

34/ The DAR Council will consider comments received by May 31, 
1988 in formulating the final rule. 53 Fed. Reg. 10,780 (1988). 
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with detailed guidelines and .objectives. In fact, the only 

question typically on the negotiating table is whether the 

Government should take unlimited rights or Government Purpose 

License Rights -- with all the inadequacies discussed above. See 

supra pp. 14-15. See generally § 227.473-l 53 Fed. Reg. 10,783 
35/ 

(1988).-

The new regulations adopt the same strategy as the 1987 

version, asserting broad claims to "unlimited rights" data while 

further expanding the authority of the contracting officer to 

negotiate these rights away in favor of Government Purpose 

License Rights. The 1988 revisions thus follow the OFPP draft 

policy and the 198.7 Executive Order in allowing Government Pur-

\ 0 

pose License Rights in data developed exclus1vely with Government 

funding~ § 227.472-3(a)(l) and (2), 53 Fed. Reg. 10,783-86 
36/ 

(1988).- Nevertheless, the Government Purpose License is the 

35/ Where technical data pertains to items or processes 
developed "exclusively at private expense," the contractor may 
negotiate to grant the government "limited rights," which are 
similar to the rights the Government receives in "restricted 
rights software." See§§ 227.470; 227.472-3(b); 53 Fed. Reg. 
10,781; 10,783 (198~ . 

36/ The mix of Government and private funding nevertheless 
remains a factor in determining whether Government Purpose 
License Rights are appropriate. § 227.473-l(b)(2)(E), 53 Fed. 
Reg. 10,784 (1988). Other factors include: whether the 
technology can be comm~rcialized; further acquisition- strategy; 
and the development of alternative sources of supply. § 227.473-
l(b.) (2), ·53 Fed. Reg. 10,784 ( 1988). In addition, the 
contracting officer is instructed ~o consider the,"[b]urden on 
the Govetnme~t" of protecting the contractor's tights in the 
technical data and may not agree to a Government Purpose License 
where reprocurement will involve a large number.of potential 
competitors. § 227.472~3(a)(2)(ii)(A). 
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same limited boilerplate provision found in the 1987 regulations, 

and is therefore completely unsuitable as a vehicle for imparting 

the desired flexibility into negotiations over data rights. Far 

from recognizing this problem, the regulations specifically 

reject the use of "non-standard" license rights "unless apprbVed 

by the head of the contracting activity." ~ 227.473-l(b)(2)(iv), 

53 Fed. Reg. 10,784 (1988). 

The 1988 revisions further undermine the utility of the 

Government Purpose License by requiring that it expire and be 

replaced by unlimited Government rights. § 227.472-3(a)(2), 53 

Fed. Reg. 10,783 (1988). Indeed, the regulations state that the 

Government's negotiating objective in most situations will be to 

obtain unlimited rights within a one ~o five year period. 

§ 227.473-l(b)(2)(ii) and (iii), 53 Fed. Reg. 10,784 (1988). 

This result runs counter to the OFPP draft proposal as well as 

DoD's own stated policy of obtaining "only the minimum essential 

technical data and data rights." § 227.472-2 53, Fed. Reg. 

10,782 (1988). We suspect, consequently, that the interim rule 

will be subject to much criticism from the private sector and 

will probably stimulate renewed reform efforts within Congress 

and the Executive Branch. 

V. CRITICISM OF DoD's RIGHTS-IN-DATA POLICIES 

Why DoD should adhere so recalcitrantly to its present 

policies remains a mystery. Traditionally,· DoD has maintained 

that competitive procurement p~licies require extensive 

government rights in data in order to evaluate future acqui-
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sitions and to solicit competitive bids. This attitude blends 

into the more general notion that government needs for 

proprietary technical data and software exceed those of private 

commercial customers. DoD has articulated its special needs as 

follows: 

"Millions of separate items must be acquired, 
operated, and maintained for defense 
purposes. Technical data are required for 
training of personnel, overhaul, and repair, 
cataloging, standardization, inspection and 
quality control, packaging and logistics 
operations. Technical data resulting from 
research and development and production 
contracts must be disseminated to many 
different users. The Government must make 
technical data widely available to increase 
competition, lower costs and provide for 
mobi 1 i za t ion. " 53 Fed. 'Reg. 10, 7 8 2, 
§ 227.472-l(a) (1988). 

Nevertheless, it is difficult to believe that the exigencies of 

the Government's mission routinely demand unlimited rights in 

software and data. The better explanation for DoD policy is that 

the Government relies upon the expenditure of public funds as an 

artifice to avoid the effort that would be required by a more 

carefully considered assessment of DoD's needs. 

Even before the Packard Commission's widaly publicized 

criticism of DoD's rights-in..:..data regulations, DoD's policy 'of 

requiring extensive rights in data and software had been chal-
37/ 

lenged for undercutting Governmental objectives.--- To be .sure, 

37/ Also instrumental in bringing about a reassessmerit of DoD's 
policies were the considerable efforts of the Software' Engineer­
ing Institute of Carnegie-Melion University, which was· funded by 
DoD in 1985 and given the responsibility of investigating the 
(Footnote Continued) 
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acquisitions using "unlimited rights" software may decrease the 

cost of maintenance and reprocurement. However, the cost of the 

original contract may well increase because, "if contractors know 

they must lose [their proprietary interests in] data when dealing 

with the Government, they will almost certainly seek to recoup 

h 1 h 0 0 0 "38/ h b d t ose asses w en negot1at1ng contract pr1ces. -- T us, a roa 

assertion of rights in commercially valuable information and the 

resulting high risk of disclosure to competitors will "drive up 

the cost of technology the Government buys from industry, 

especially computer software that is in gteat demand in the 
39/ 

commercial marketplace."-

This threat to commercial proprietary interests may 

' deprive the Government of the most de~irable software. The 

industry representatives who composed the Rights in Data 

Technical Harking Group of the Institute for Defense Analysis 

(RDTWG) observed: 

"Industry is reluctant.to invest in new 

results of DoD's approach to software acquisition. See, e.g., 
Martin and Deasy, The Basis for .Reconciling Departme~of Defense 
and Industry Needs for Rights in Software (Vol. I of the Software 
Engineering Institute Report, Seeking the Balance Between Govern­
ment and Industry Interests in Software Acquisitions) (SEI-87-TR-
13 June 1987)~ Samuelson, Toward a Reform of the Defense Depart­
ment Software Acquisition Policy (CMU/SEI-86-TRI April 1986)~ 
Commercial Models, supra note 3. 

38/ OSD Data Rights Study Group, Who Should Own Data Rights: 
Government or Industry? Seeking a Balance at 16 (June 22, 1984) 
(unpublished report). 

39/ Arthurs, Contractors Fume as Air Force Takes Off After 
Rights to Data, Legal Times of vvashington, Feb. 27, 1984, at 8, 
col. 4. 
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technology for the government because [of] 
sweeping data rights demands by the 
government, and apprehensiveness about the 
loss of proprietary information. . . • This 
creates a climate unfavorable to the tra~Uler 
of such technology [to the government]."-

The result of this hostile environment, RDTWG concluded, is that: 

"the government is failing to obtain the most 
innovative and creative computer software 
technology from its software suppliers. Thus, 
the government has been unable to take full 
advantage of the significant American lead in 
software technology for the upgrading ~l its 
mission-critical computer resources.".!_ 

DoD's rights-in-data provisions must also be judged 

against civilian procurement policies. Each civilian agency 

promulgated its own data acquisitions provisions until the Small 

Business & Federal Procurement Competition Enhancement Act of 
\ 

1984 mandated a revision of the FAR to establish uniform rules 
42/ . 

governing data rights.-- ·These rules became effective on 

June l, 1987, and, in contrast to the DoD regulations, adopt a 

43/ 
strategy of limiting data delivery requirements.- For example, 

a contractor may withhold "restricted computer software" from the 

Government by substituting "form, fit and function data" in its 

40/ Rights in Data Technical ~'lorking Group, Draft Final Report 
sections 2-3 (Nov. 22, 1983). 

41/ Id. § 1-1. 

42/ Pub.L. 98-577, § 30.1, 98 Stat. 3074 (1984). 

43/ The proposed FAR rights-in-data provisions were first; issued 
for comment on August 5, 1985, see 50 Fed. Reg. 32,870 ( 19·85), 
but were not published in final.fOrm until r1ay 13, 1987. :s2 Fed. 
Reg~ 18,140 (1987}. 
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48 C.F.R. § 27.404(b).-- Restricting Government 

acquisitions to such functional data allows continued operation 

and maintenance of Government systems while, at the same time, 

reduces the risk that a competitor will obtain the additional 

information necessary to the reproduction of protected 
45/ 

intellectual property.-- Though the FAR only allows the 

substitution of functional data for privately-developed software 

and data, it is easy to see how this strategy might be extended 

to better effectuate administration policies of limiting data 

acquisitions to the necessary minimum. 

Indeed, because of OFPP's directive that the CAAC and 

DARC promulgate uniform data acquisition rules for the civilian 

and military agencies, DoD may come Jnder considerable pressure 

to adopt a similar approach. In the absence of a direct 

Congressional mandate, however, disagreement over such a 

fundamental point will probably stand in the way of unified 

regulations. 

44/ "Form, fit, and function data" for computer software is 
defined as "data identifying source, size, configuration, mating 
and attachment characteristics, functional characteristics, and 
performance requirements," but does not include "the source code, 
algorithm, process, formulae, and flow charts of the software." 
48 C.F.R. § 27.401. The Government may request the actual 
software when necessary. 48 C.F.C. §'27.404(b). 

45/ Under the FAR, a contractor may qualify privately-developed. 
so f twa r e for " rest r i c ted r i g h t s" s tat us s imp 1 y by ado p t i ng the: 
procedures that would be necessary to.preserve its intellectu~l 
property rights in an ordinary commercial setting. § 27.401. 
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VI. ANTICIPATED REFORMS 

DoD's reluctance to heed Congressional and Executive 

calls for reform will undoubtedly lead to further initiatives to 

push DoD further in the direction of a licensing scheme that more 

closely corresponds to commercial practices. Ideally, renewed 

calls for case-by-case negotiation will result in software 

acquisition licenses that are carefully tailored to an 

individualized analysis of DoD's needs with respect to particular 

software and the developer's particular interests in retaining 

proprietary rights in that software. These arrangements are the 

norm in private industry and would permit DoD to obtain what it 

needs, but to pay for no more than it needs -- while at the same 

time allowing industry to protect itJ most innovative and 
46/ 

proprietary data.--

Given existing resources, however, the wholesale 

adoption of such a scheme may initially be administratively 
47/ 

unworkable.-- DoD has expressly disapproved of nonstandard 

licensing arrangements and has warned of the "serious 

administrative burdens for contract support pesonnel and persons 

in industry who may be required to handle this data many years 
48/ 

after the contract [is complete]. n- As a first step, DoD might 

46/ See Commercial Models, supra note 3 at 7. 

47/ See 2 Nash & Cibinic Rep~ paragraph 19, at 48 (Mar.ch 1988). 

48/ DoD Strawman Approach for New Technical" Data, § 227.473-2. 
Inside the Pentagon 13 (January 22, 1988). 
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adopt a series of generic licenses, which respond to specific 

Government needs -- such as standardization, maintenance, or 

reprocurement -- but which are drafted far more tightly than the 
49/ 

dubious "Government Purpose License."- Royalties would reflect 

the scope of the rights obtained under the license and the extent 

to which the software was generated by public financing. As 

contracting officers gain the necessary experience, they could 

gradually be afforded the latitude to deviate from this framework 

in favor of the more individualized approach discussed above. 

Finally, Congress will no doubt make further attempts to 

reconcile DoD to the use of "direct licensing," a practice which 

will help transform the Government Purpose License into a more 

useful concept. Under this scheme, the Government could direct 

the licensor to enter into a licensing agreement with a 

designated third party if the Government deemed it necessary to 

disclose the software or data. As one commentary has noted, the 

use of direct licensing would allow "a contractor to make a 

business decision regarding the licensee and give[ the 

contractor direct control over enforcement ~hrough privity of 
50/ 

contract. n- DoD has been traditionally fearful that 

contractors would demand unreasonable conditions if allowed to 

49/ See Commercial Models, supra note 3 at 7. Flexibility still 
should be permitted for unusual situations n6t.addressed by the 
standard clauses. Id. 

50/ oso· Study Group, supra note 36 at 21-22. 
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51/ 
negotiate directly with third-parties.-- However, the 

Government contract could protect the interests of the Government 

by specifying the royalty and other terms of any private license 
52/ 

that the Government might require.--

VII. CONCLUSION 

DoD has labored unsuccessfully to accommodate its soft-

ware rules to the framework of its current acquisition policy for 

other technical data. In fact, such an accommodation is impossi-

ble. The economics of· the software industry simply do not com-

port with a procurement strategy that places vital proprietary 

interests at risk by a constant demand for unlimited rights. 

Software differs from other data in the quality and 

quantity of the information it embodfes; a competitor who gains 

access to this·information not only usurps the value of the soft-

ware itself, but also appropriates trade secrets that may repre-· 

sent a significant portion of the developing firm's market 

value. Indeed, even in the context of more enlightened policies, 

software should receive more extensive protections than other 

technical data. Those companies engaged in developing first-rate 

software should give strong support to Congressional and Execu-

tive Branch efforts to have DoD adopt a licensing scheme that is 

more closely attuned to a software developer's concerns. 

51/ Taylor & Burgett, supra note 5 at 8. 

52/ Greenberger, supra note 6 at 35. 



George H _ Dummer 
Director, Office of Sponsored Programs 
Massachusetts Institute of Techno logy 

l1r. Chart es· V·l. L 1 oyd} Executive Secretary 
ODASD(P)DARS, cl o OASD(PL)(MRS) 
Roorn 3D 139, Tt1e Pentagon 
Washington, D.C. 2030 1-3Q62 

Ref: DAR Case 87-303 

Dear t1r. Lloyd, 

77 Massachusetts Ave, Room 4-11 0 
Cambrid9e, Mass_ 02139 
Telephone (617) 253-2825 

r~1ay 25, 1988 

The Massachusetts Institute of Techno 1 ogy ·wishes to submit the 
follovving corr1ments vvith respect -to the interim rule published at 53 FR 
10780 under the DFARS Subpart 227.4- Technical Data, Other Data, 
Cornputer Soft ware, and Copyrights, and the c 1 a use at 227.252-70 13. 

It is our experience that P.L. 96-517, and the amendments of P.L. 98-
620, have stimulated much stronger research relationships vvith industry 
and have encouraged the expansion of Institute activities directed toward 
the transfer of MIT generated technology. 

It has become increasingly obvious, however, that the effective 
transfer of university generated technology requires dealing simultaneously 
not only with patentable inventions but also with technical data and 
software involving property rights other than patents. 

For example} MIT has been working on nuclear magnetic resonance· 
imaging devices which require a sop hi sti cated and integrated ·hardware and 
software system; on symbolic processing, the backbone of artificial 
intelligence technology, which consists of a combined hardware and 
software system which allovvs computers to simulate human problem 



solving and data processing techniques; and integrated circuits~ which may 
involve a copyrightable, pattern-generating software program, a chip design 
copyright under the Semiconductor Chip Protection Act of 1 984~ a patent on 
the novel functions performed by the integrated circuit, and possibly a 
tradernark. 

The eff eel 1 ve transfer of such tecrmo 1 ogy requires a F eden~ 1 policy 
for technical data and soft·vvare which parallels that for patentable 
inventions. At the present time, however, Federal pollcy inhibits the 
effective transfer of many technologies which combine inventions, 
technical data, and soft ware. 

The interim rule would continue for DOD those features of current 
Federal policy 'vvhich discourage U.S. companies frorn cornmerciallzing 
technologies resulting from Federally funded university research. 

The revisions reQuired so that the interim rule votlll, instead, provide 
an incentive for cornrnerci a 1 i zat ion can easi 1 y be accornmodated within the 
existing structure of the rule. Our specific recommendations are set forth 
below. 

A. ACQUISITION POLICY. 

The general acQu1 sit 1 on po 1 icy set forth 1 n Part 227.472-1 of the 
interim rule rnakes no rrtent ion of the role of universities in the 
dissemination of research results and transfer of technology. 

Recommendation: That this part be modified to recognize that the 
obligations of the government with respect to the dissernination of 
research results can be fulfilled through technology transfer 
prograrns conducted by contractors. 

B. UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unllmited rights to 
technical data and. to computer software generated in the course of a 
contract whether or not the data or softwa.re pertains to parts, components 
or processes needed for reprocurement; whether or not the government has a 
need for it; and whether or not it has been specified for delivery. 

2 



The ex1 stence of such broadly stated un 1i m1 ted r1 ghts 1 n the 
government whether or not exercised, seriously inhibits the contractor's 
ability to effectively transfer te~hnical data Bnd software to the 
commercial sector. Our views are essentially the same as those expressed 
by Federal laboratory officials as reported in the GAO study "Technology 
Transfer- Constraints Perceived by Federal Laboratories and Agency 
Officials" (GAO/RCED-88-116BR)., which was issued in March 1988. 

Recommendation -Technical datB: That the clause Bt 252.227-7013 
under (b)( 1), Un 1i mi ted Rights, (and in the text at 227.472-3 (a){ 1)), 
be revised to pro vi de that the government acquires un 1 i mi ted rights 
under (1) only where the contracting officer has identified a specific 
need for the data which cannot be met through other means, and under 
(ii) only where delivery of the data has been specified as an element 
of performance. 

Recorrtmendation- Comouter software: That the clause at 252.227-
7013, under (c)(2), Unlimited Rights, be revised to provide that the 
Government acquires unlimited rights under (i) and (ii) only where 
deliver~ of such software is specified as an element of performance. 

~ \ 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a)(2) of the interim rule pro vi des an 
exception to unlimited Government rights so that the Government may agree 
to accept Government Purpose License Rights in order to "encourage 
cornmercial utilization of technologies developed under Government 
contracts ..... 

This exception is not available, however, where the "(B) Technical 
data must be published (e.g.~ to disclose the results of research and 
development efforts." This appears to regress from the philosophy reflected 
in the rule published at 52 FR 12390 on April 16, 1987. That rule provided 
in subpart 9227.472-S(b) that, in cases of mixed funding, unless the 
contracting officer determines during the identification of needs process 

_ that unlimited rights are required, the Government will accept Government 
Purpose License Rtghts if " ..... the contractor is a small business firm or 
nonprofit organizapon that agrees to commercialize the technology ... 

3 



The interim rule can easily be interpreted as a specific constraint on 
the ab111ty of universities and other contractors to transfer-technology 
generated in the course of basic and app 1 i ed research programs. 

Recommendatlon: That 227.472-3(a)(2)(i0(B) be omitted and a new 
section added which provides that the contracting officer shall agree 
to accept GPLR when the contractor is a small business or non-profit 
organization which agrees to commercialize the technology, except 
where unlimited rights are reQuired for the purposes of competitive 
procurement of supplies or services, . 

D. GOVERNMENT ACOUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted above, the effective dissemination of software by those vv'ho 
created it requires the same policies as patents, but unllrnited government 
rights have inhibited such dissemination and commercialization. 

Recommendation: In the clause at 252.227-7013, revise (c)( 1) by 
adding a new subparagraph (c)(iii) providing that the contracting 
ot-flcer shall agree to accept restricted rights \¥hen the contractor is 
a srnall business or non-profit organizat1on which agrees to 
corrnnerci ali ze the techno 1 ogy un 1 ess un 11 mi ted rights are required .for 
the purposes of competltiv~ procurement of supplies or services. 

E. NEGOTIATION FACTORS 

It is quite Hkely that university research will frequently involve 
tr1ixed funding. More speciflc guidance should, therefore, be provided with 
respect to the negotiation of government -university rights in technical data 
and computer soft ware. · 

Recommendation: That a new subparagraph (D) be added to (b)(2}( 11} 
to pro vi de that when the government does not have a need to use the 
data for competition and the contractor is a university or other 
nonprofit which is interested in cornmercializing the data, the 
government will negotiate Government Purpose License Rights. 

4 



F. THE SBIR PROGRAM- AN ALTERNATIVE 

V1e believe that in contracts for basic or applied research, Alternate 
II of the clause at 252 . .227-7013, which is mandated by statute for the SBIR 
Program, would be an appropriate alternative to the recommendations set 
forth above. 

Recommendation: That substitute paragraphs (b) and (c) of Alternate 
II to the clause at 252.227-7013, be stipulated for inclusion in all 
contra_cts awarded to non-profit organizations for the conduct of 
basic or applied research, which do not require the delivery of 
techni ca 1 data or computer soft ware needed by the Government for 
the cornpetitive procurement of 1terns, components, or processes. 

We appreciate the opportunity to comrr1ent on the interim rule. The 
transfer of technology resulting from research funded by the Federal 
agencies and by U.S. industry is an important and expanding activity at MIT 
and other universities. DOD is in a position to adopt a policy with respect 
to technical data and software which will significantly and substantially 
enhance this effort. 'v1e urge you to do so. 

Sincerely, 

~<LH. Dummer 
Director 

5 



GEORGIA TECH 1885-1985 

DESIGNING TOMORROW TODAY 

OFFICE OF THE DIRECTOR 
J. W. DEES, Director 
(404) 894-4810 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL)(MnS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

Georgia Institute of Technology 
Office _of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 

---·----------------------------
TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 

May 30, 1988 

This letter is submitted in support of the position of the Council on 
Governmental Relations (COGR) in their 11 May 1988 letter on the above referenced 
matter. Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research and industry. This 
benefit should be expanded across the broad spectrum of intellectual property. 

As was pointed out in testimony given by M.I\.T. 's George H. Dummer on 30 April 
1987 before the U. S. House of Representatives Committee on Science, Space and 
Technology, Subcommittee on Science, Research and Technology, the effective transfe~ 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and . 
rights would have a positive effect which would benefit no only universities, but the 
nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely, 
Georgia Institute of Technology 

~. 
J. w." Dees, Director 
Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
of COGR 

An Equal Education and Employ~ent Opportunity Institution A Unit of the University System of Georgia 



0 Z 0 N E I N DUST R I E S, IN C. 

101-32 101sT STREET • OZONE PARK, N.Y. 11416 • (718) 845-5200 

Defense-Acquisition Regulatory Council 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 
DAR CASE 87-303 
THE PENTAGON 
WASHINGTON, DC 20301-3062 

Attention: Hr. Charles \v. Lloyd, 
Executive Secretary 

25 Hay 1988 
PR88-2627 

Subject: New·Interim Dod Data Rights Regulations 
(effective 4/4/88) 

Dear Mr. Lloyd: 

Ozone Industries endorses the commentssubmitted by PIA 

on the subject regulations. 

Very truly yours, 

OZONE INDUSTRIES, INC. 

JFC/ebs 



Box 7003 
Raleigh, N.C. 27695-7003 
(919) 737-2117 
TELEFAX: (919) 737-3773 

North Carolina State University 
Office of the Vice Chancellor for Research 

Research Administration 

Mr. Cha~les w. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 
Room 3Dl39, The Pentagon 
Washington, D.C. 20301-3062 

Ref. DAR Case 87-303 

Dear Mr. Lloyd: 

May 30, 1988 

North Carolina State University hereby submits the following 
comments with respect to the interim rules published at 53 FR 10780 
under the DFARS Subpart 227.4 - Technical Data, Other Data, Computer 
Software, and Copyrights, in support of the positions taken in the 
letter written to you by Milton Goldberg, Executive Director of COGR, 
dated May 11, 1988. 

In our opinion, adoption of the interim ~ule as proposed by the 
Department of Defense will continue the negative impact on success­
ful technology transfer already felt as the result of the DOD, DOE 
and NASA Rights in Technical Data and Computer Software regulations 
implemented by those agencies while awaiting finalization of FAR 
Subpart 27.4. By failing to reconcile the government's rights in 
technical data and computer software with the changes in the Federal 
patent policy which occurred in 1980, the agencies have neglected to 
recognize that technology now emerging from the universities has 
progressed beyond the stage of individual concept development. Now, 
more often than not, University research generates discoveries which 
deal in multiple areas of intellectual property rights and are devel­
oped over a significant period of time. In many instances discov­
eries must be combined into a single package and transferred as a 
unit if they are to be of value in the technology race. 

While it is this new level of sophistication that makes Federal 
funding of university research a priority if the United States is to 
retain its position as a world_ leader in the advancing technologies, 
the frtiits of university/government collaboration will not benefit 
the citizens of the United States as lo~g as government procurement 
regulations serve as a disincentive to effective technology transfer. 

By way of example, North Carolina State University-is currently 
negotiating with a start-up company to further develop a CAD/CAM 
System for the design and manufacture of Custom/Orthopaedic shoes. 

North Carolina State University is a land-grant university and a constituent institution of The University of North Carolina. 



Mr. Charles W. Lloyd 
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The project was initially begun. with funding from the veteran's 
Administration administered through NASA. While several hundred 
thousand dollars have already been spent on the project by the Fed­
eral government, there is insufficient Federal funding to complete 
the work. A start-up company has agreed to commit in excess of one­
half million dollars to finish the project if it can be assured of 
securing adequate rights to ensure that it will be able to commer­
cialize the CAD/CAM Footwear System with some reasonable expecta~ion 
of recouping its R&D investment as well as realizing some profit for 
its investors. When finished, the System will combine expert system 
software, applica- tions software, technical data by way of designs, 
and patented hardware. 

While the University can guarantee the start-up company an 
exclusive position with regard to patents as a result of Public Laws 
96-517 and 98-620, we cannot give the company any assurances with 
respect to the technical data and computer software developed with 
Federal funding due to the unlimited rights guaranteed to the Fed­
eral government under agency regulations. Both this University and 
the start-up company have encountered significant frustration in 
trying to resolve these issues with the agencies in an effort to 
avoid abandoning the project. While_this University stands to lose 
funding for a project it would like to ~ee completed from the stand­
point of education and research, the gerieral public stands to lose a 
much-needed technology, the effective use of public money, and an 
opportunity to see a new company develop. 

While subparagraph 227.472-3(a) (2) of the interim rule goes part 
way in resolving conflicts similar to the one described by providing 
a vehicle to limit Government rights through application of the Gov­
ernment Purpose License Rights, the exception under (2) (.ii) (B) 
operates to defeat the purpose of the GPLR exception. In order to 
cure this obvious defect, and to provide the universities with a 
reasonable opportunity to transfer, for co~nercial use, both 
technical data and computer software which is not necessary to 

/ 

competitive government procurement, this University strongly urges 
the acceptance of COGR Recommendations 6 through 8 on pages four, 
five and six of Mr. Goldberg's letter. In the alternative, we join in 
endorsing COGR's Recommendation 9 to provide for a new section 
227.483 to be added to the SBIR Program regulations or for 
modification of existing Section 227.479 to include university 
research programs. 

Thank you for allowing us this op~ortunity to comment. 

Very truly yours, 

lin D. Hart 
Vice Chancellor for Research 



International Business Machines Corporation 

May 31, 1988 

Defense Acquisition Regulatory 
Council 

ODASD (P) OARS 
C/0 OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, DC 20301-3062 

Attention: 

Reference: 

Dear Mr. Lloyd: 

Mr. Charles W. Lloyd 
Executive Secretary 

DAR Case 87-303 

== = == ==- === - -- ·------ ·-·- ----·-

6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 

The International Business Machines Corporation (IBM) ts pleased to 
respond to your request for comment toncerni~g the interim changes to 
Subpart 227.4 and Part 252 of the Defense Federal Acquisition Regulation 
Supplement (DFARS). We are also p~rticipatin~ with CODSIA and ADAPSO in 
formulating their responses. However, we wish to ad~ress the following 
issue directly as it is of primary importance in the sale of commercial 
ADPE products. 

IBM's comment concerns Subpart 227.472-3(b)(1) "Limited Rights" which 
requires Techni ca 1 Data in the form of privately funded, co.mmerci ally 
available "Manuals or Instructional Materials ........ for installation, 
operation; maintenance or training purposes'' to be provided with 
Unlimited Rights per Subpart 227.472-3(a)(iv). 

IBM notes that the Subpart, which is identical to previous versions of the 
Regulations, clearly impinges on the copyright existing in such documen-

, tation and is inconsistent with the legislative intent for the Interim 
Regulations. 

This impingement on an owner's copyright in such documentation is contrary 
to the expressed intent of the recent statute, PL99-661, which underlies 
this Regulation, as well as the philosophy of Executive Order 12591. 
PL99-661 directs that the mandated Technical Data Regulation not impair 
any right of any contractor with respect to patents or copyrights. 
Furthermore, the accompanying legislative conference report advises~that 
the. Department of Defense should generally seek to acquire the same rights 
in data that a commercial customer would be granted in acquiring the s~me 
products. 

1469-88/1A/AC 
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IBM further notes that the subpart treats such documentation differently 
than similar documentation related to commercial c6mputer software which 
is treated in Subpart 227.481(a)(f). The former provides a "Unlimited 
Rights" classification to such documentation, whereas the latter provides 
a "Restricted Rights" classification. 

This difference in treatment was considered in a.study authorized by DOD 
and conducted by the Software Engineering Institute of the Carnegie-Mellon 
University. The study is described in a technical report published by 
Carnegie-Mellon University, entitled 11 Proposal for a New 11 Rights in 
Software' Clause for Software Acquisitions by the Department of Defense 11

, 

by Pamela Samuelson, et al., dated September 1986. The study states that 
privately funded documentation should not be subjected to Limited Rights, 
but should be subject to the same restriction as commercial documentation 
related to software which receives Restricted Rights. To do otherwise 
causes confusion and deters many firms from selling rights in their 
valuable technology to DOD. · 

IBM submits that (1) the intent of Congress should supersede a contradic­
tory and too literal interpretation of its provisions concerning Manuals 
or Instructional Materials, and (2) there is no substantive reason for 
different treatment as between documentation related to software and other 
documentation when both are commercially available. 

Accordingly, IBM recommends, for the reasons indicated above, that 
Subpart 227.472-2(a)(iv) be changed, as follows, to treat in the same 
manner as documentation provided under Subpart 227.481(a)(f): 

In line 2, after "data" insert-- "or privately funded, 
commercially available data." 

Likewise, a similar insertion should be made in Part 252.227-7013(b)(1)(iv); 
Alternate II (April 1988), and as other~ise required in the Regulations so 
as to be consistent with Subpart 227.472-2(a)(iv) as modified above. 

This change should bring the Regulation into concert with the stated 
acquisition policy that the Department of Defense should obtain the same 
rights in data that a commercial customer would be granted in acquiring 
the same products. 

Please accept my appreciation for the opportunity to provide you with 
IBM's views with respect to the Interim Regulations. 

Sincerely, 

Bruce E. Leinster 
Federal Systems Contracts Manager 
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.COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 
1620 Eye Street, N.W., Suite 1000 

WASHINGTON, D.C. 20006 

Mr. Charles Lloyd 
Executive Director 

• 
(202) 659·5013 

Defense Acquisition Regulatory Council 
OASO(P&L)OASO(P)OARS 
c/o Room 30139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

June 2, 1988 
OAR Case 87-303 
COOSIA Case 3-85 

On April 1, 1988; the Defense Acquisition Regulatory Council issued, 
as an interim rule, regulations covering rights in technical data and 
requested comments on these regulations. The undersigned associations 
are pleased to provide our principal objections which are summarized 
below and illustrated in an attachment to this letter. Detailed 
comments, including other major areas of concern, will be provided under 
separate cover. 

In general, we note that the April 1988 interim regulations, as did 
the May 1987 regulations, fail in several areas to incorporate explicit 

.statutory language which is needed to provide clear policy and regulatory 
direction to contracting off1cers .. In some areas, the regulations 
clearly repudiate Congressional direction and intent. In still other 
areas, while the regulations purport to follow the law or the President's 
Executive Order 12591, they do not. In our view, the DAR Council has 
failed again, significantly, to approach these data rights issues from 
the Congressionally-mandated perspective of balancing both the 
government's and the contractors' interest. Rather, we believe that this 
interim rule is an effort to interpret statutory language which 
perpetuates prior flawed data regulations and DoD preferences. 

The introductory statements at 227.472-1 (relating to the general 
acquisition policy for technical data) and at 227.472-2 (relating to 
establishing minimum government needs) purport to provide a "balance of 
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interests" policy. However, the regulations which follow fail to 
implement this policy, and often conflict with it. The following 
examples illustrate this: 

a) The language at 227.472-l(c)(3) emphasizes that a principal reason 
to avoid acquisition of unnecessary technical data is that such 
acquisiti~n is burdensome for the government, without adequately 
addressing the contractor's rights; 

b) The regulation does not differentiate adequately between the 
acquisition of data and rights in data acquired and therefore does 
not provide clear guidance to either the government or its 
contractors; 

c) The regulations impose excessive and burdensome paperwork and 
reporting requirements, far beyond the government's legitimate need 
for information or the expected utilization of data with other than 
unlimited rights; 

d) The certification and data requirements of the regulations are 
effective immediately even though contractors and subcontractors have 
not heretofore collected and maintained data for data rights purposes 
in that form and contracting officers are not able to negotiate 
alternatives; 

e) The sanctions for failing to comply wi~h the prescribed procedures 
could mean the invalidation of data right~ - a penalty prohibited by 
the statute; 

f) The regulations relegate commercial rights to a secondary issue, 
yet the President's Executive Order encourages such commercialization 
for items developed under federal contracts; 

g) The regulations foster tensions between the government and its 
primes, and between primes and subcontractors and will encourage 
litigation and confrontation rather than facilitate negotiation of 
rights in data. 

We understand that the Proprietary Industries Association (PIA) has 
submitted detailed comments on this regulation. We have discussed their 
comments with PIA and generally support their concerns and 
recommendations. 
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In summary, the DAR Council should withdraw the April l regulations 
and substantially re-write them to bring them into compliance with the law 
and the President's Executive Order. We look forward to meeting with the 
Council at the earliest opportunity to review in detail our concerns and 
with the interim regulations. 

Don Fuqua 
President 
Aerospace 

~Jean A.C Tiaux 
1~ Senior Vice President 

Association 

Electronic Industries Association 

f America 

Attachment 

Sincerely, 

Oliver R. Smoot 
Executive Vice President 
Computer and Business Equipment 

Manufacturers Association 

Association 

Wallace H. Robinson, Jr. 
President 
National Security Industrial 

Association 



CODSIA'S MAJOR OBJECTIONS 
TO THE 

DoD INTERIM TECHNICAL DATA REGULATIONS 

1. The definitions of 11 Developed Exclusively at Private Expense 11 and 
11 Required as an Element of Performance Under a Government Contract or 
Subcontract 11

, when read together, create substantial uncertainty as 
to what is intended to be Limited Rights data. Further, the 
definitions could result in demands by the Government for data rights 
protected by statute. The definitions introduce an issue concerning 
work implicitly required by a Government contract versus work that is 
expressly specified in the contract. The phrase 11 or that the 
development was necessary for performance of a Government contract o~ 
subcontra.ct 11 is particularly expansive, subject to multiple 
interpretations, and must be deleted. The Government should only get 
unlimited rights in technical data resulting from direct and 
expressly required development of items, components or processes. 
Actually, and as noted in the conference report accompanying the 
Defense Acquisition Improvement Act of 1986, the Government should 
acquire only the same rights in data that a commercial customer would 
acquire in purchasing the same product. 

2. The certification requirements are not limited to data to be 
delivered under the contract and are tantamount to acceleration of 
the validation process. This will precipitate an untimely and costly 
effort. Particularly, the 11 Certification of Development of 
Technology with Private Funding 11 will require the collection of 
voluminous supporting data (possibly eq4ivalent to the hundreds of 
thousands of pages usually required to s\upport cost and pricing data 
on complex products). There is no demonstrated need for such detail 
prior to an award of a contract. All that is needed prior to award 
or until data rights are challenged by the Government should be a 
notice of intended use and a list of asserted private expense data. 
When questions about a contractor/subcontractor claim of rights in 
submitted data arise, they can be settled through the validation 
process of the regulation with far less burden to all parties. The 
certification procedures should be deleted in their entirety. 

3. Direct licensing should be affirmatively provided as a less 
intrusive, and often preferred, alternative to the government 
acquisition of technical data and/or to the acquisition of data with 
rights greater than Limited Rights. The failure to include direct 
licensing in the regulations ignores 10 USC 2320(a)(2)(G)(iii) and 
the Packard Commission Report. Direct licensing would provide an 
industry practice proven to be a cost-effective method of broadening 
the industrial base and ensuring alternative sources of supply. 
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4. The regulation requires that all data which is to be provided to the 
Government with less than unlimited rights must be identified in a 
contract list (paragraph (k) of the clause at 252.277-7013). A1 
contractor's omission of limited rights data from this list, even 
though inadvertent, could result in automatic loss of rights. The 
previous regulations provided for government acceptance of a 
contractor's notice of limited rights technical data when such became 
known and did not require a specific listing. The interim regulation 
should be revised to reinstate this workable procedure. Without such 
amendment or revision, the burden of contract renegotiation, for 
example, will be required every time a subcontractor is engaged. 

5. The regulations omit authority for marking restrictive legends on 
contractor/subcontractor technical data resulting from experimental, 
developmental, or research work performed at private expense and 
unrelated to "developed" items, components or processes. A provision 
comparable to 227.472-3(a)(l)(ii) for Federally funded data is 
required to correct this inequity and achieve a balance between 
Government and contractor rights. 

6. The May 1987 version of the clause at 52.227-7035, "Pre-Notification 
of Rights in Technical Data", required offerors to identify items 
developed at private expense which they intended to deliver under a 
resultant contract. This clause has now.been broadened significantly 
to: a) require notification with respect to items, components or 
processes which the offeror proposes to use in performance; b) 
include potential subcontractors; c) cover items, components, etc., 
developed (i) at private expense, (ii) with mixed funding, or (iii) 
government expense; and d) require notification of the offeror's 
contributidn in mixed funding situations. This is unnecessarily 
broad and would be extremely costly to administer. Furthermore, it 
is not feasible to provide such identification at the time of 
proposal response. The May 1987 provision should be reinstated. 

7 .. The time periods for expiration of limited rights which were 
authorized (as negotiation objectives) under 10 USC 2320 provide for 
subsequent use of technical data only for U.S. Government purposes, 
not unlimited rights as now provided by 227.472-3(a)(2)(i) of the 
interim regulation. Since there is not a statutory prescribed time 
limit for Government Purpose License Rights nor a statutory 
requirement dictating that there always be a time limit on limited 
rights, the regulation and policy of the interim rule must be changed 
to reflect the flexibility provided by statute. 

8. To the extent that a standard non-disclosure agreement is provided in 
the regulations, the agreement should be between the recipient and 
the contractor and should be consistent with commercial practices, 
allowing for exceptions such as public domain information, etc. 
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9. The certification and marking procedures under the regulations, 
should they remain in some form, must be changed so that the 
Government negotiates rights directly with the 
contractor/subcontractor asserting such rights in the technical 
data. The law could not be more clear on this point. 
Contractors/subcontractors should have the right of appeal under the 
Disputes Act for adverse data rights decisions as they do in 
validation procedures. 

10. Under the definition of "Developed Exclusively at Private Expense", 
the regulations state that IR&D/B&P are private expense.· However, 
the next sentence states that 11 all indirect costs" (which would 
include IR&D/B&P) are considered government funds when development 
was required as an element of performance. This lead-in must be 
changed to "other indirect costs .. to eliminate any ambiguity in 
construction and to preserve the statutory recognition of IR&D/B&P as 
11 private expense." 

11. The word "only 11 should be inserted in clause 252.227-7031, Data 
Requirements", to conform to the policy stated at 227.475-l(b), and 
to ensure that the CDRL and FAR/DFARS are the only sources for data 
requirements. 

12. The definition of 11 unpublished 11 should apply to all technical data 
delivered to the Government, not just to data delivered with other 
than unlimited rights. Delivery to the Government, by itself, does 
not constitute publication or release to, the public. If it did, 
delivery of unlimited rights technical data would place the 
contractor in automatic violation of security regulations with 
respect to classified information and in violation of law for ITAR 
controlled data. 

13. 10 USC 2320(a)(i) provides that the regulations shall not 11 impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law. 11 This statutory 
provision has been omitted from the listing of prohibitions under 
227.473-2. Further, the regulations specifically impair the 
contractor's copyright interest by granting the government a license 
in the copyrights. 

14. As drafted, the "Special Works 11 clause at 252.227-7020 permits the 
government to acquire title in technical data as opposed to specific 
data rights where no Special Work is involved. The regulations 
dealing with 11 Special Works 11 should not be used to obtain ownership 
or control of technical data in and of itself, but merely ownership 
or control of the document produced as a special work. The 
categories of rights in technical data that the Government acquires 
are established by 227.472-3. 



LeRoy J. Haugh 
Vice President 
Procurement and Finance 
371-8520 

Aerospace 
Industries 
Association 

Mr. Duncan Holaday 
Director, Defense Acquisition 

Regulatory Council 
OASD(P&L)DASD(P)DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Duncan: 

May 10, 1988 

On behalf of the AlA Intellectual Property Committee, I 
sincerely appreciate your participation in our Joint Session on 
Apri 1 19. 

The members of the Committee recognize the difficult task you 
have in achieving uniformity among the military departments in the 
matter of data rights and certainly appreciate the effort that has 
gone into the interim regulation which was promulgated on April 1. 
While I am sure we will continue to have our differences with 
respect to parts of the regulation, I hope we can continue to work 
together constructively towards ultimately achieving the balancing 
of interests that Congress has directed and also a single 
government-wide regulation on this subject. Again, we very much 
appreciate your taking the time to be with us and your willingness 
to discuss candidly DoD 1 S plans. 

/' 
I 

Sincere l,Y7 / 

//Q~~ 
r-/~e~//·· 
'teR0y J. /f<Uugh · 
Vice President 
Procurement and Finance 

Aerospace Industries Association of America, Inc. 
1250 Eye Street. N.W .. Washington. DC. 20005 (202) 371-8400 



Aerospace 
Industries 
Association 

LeRoyJ.Haugh March 18, 1988 
Vice President . 
Procurement and Finance 
371-8520 

Mr. Duncan Holaday 
Director, Defense Acquisition Regulatory 

Council 
OASO(P&L)DASO(P)DARS 
c/o 30139 The Pentagon 
Washington, 0. C. 20301-3062 

Dear Duncan: 

On behalf of the Aerospace Industries Association's Intellectual 
Property Committee and its Chairman, Bob Walker, I sincerely appreciate 
your acceptance of an invitation to participate in the Joint Government/ 
Industry Session of the annual meeting of the Committee to be held in 
Baltimore, Maryland. 

The meeting, which will be held on April 19, 1988 at the -Omni 
Tnt ern at i on a l Hot e 1 , w i 11 convene at 9 : 00 a .1m . , re c e s s by 5 : 00 p . m . and 
includes a luncheon. A reception and dinner will be held on the evening 
of April 19, at 6:30 to which all attendees, partitipants· and their 
guests are invited. An informal reception will also be held on the 
evening of April 18 from 6:00 to 7:00, to which you are cordially invited. 

The Joint Session is informal, as .are any presentations. Past· 
experience indicates that both government and industry participants 
benefit greatly from the opportunity to meet and discuss problem areas of 
mutual concern. 

Attached is a tentative schedule for the ·Joint Session, a list 
of expected government participants and a hotel r'eservati.on form, which 
should be returned to the .Omni Hotel no later than March 25, 1.988. 

Should you desire .further information, please contact me or Ruth 
Hall at 202/371-8520. 

Attachments 

LeRoy J. Haugh 
Vice President 
Procurement and Finance 

Aerospace Industries Association of America, Inc. · 
1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 



TENTATIVE AGENDA 
AlA INTELLECTUAL PROPERTY COMMITTEE MEETING 

April 19, 1988 
.!?._a 1 t ·i f!}_Q r f~ _; __ ~"!_Cy_h!__flsl_ 

GOVERNMENT/INDUSTRY PARTICIPATION DAY 

8:00 a.m. Continental Breakfast 

9:00a.m. Welcome Chairman Robert Walker 

9:05a.m. 1. Joe Allen, Department of Commerce 
"Late~t Developments in Federal Technology" 

2. Al Solga, Department of Commerce 
11 Export Controls 11 

10:00 a.m. Coffee Break 
·-

·. 10~15 a.m. Panel on Int~llectual Property .Policy 
Duncan Holaday, Director, OAR Council 
Steve Mourningham (DoE), representing the Civil 

Agency .Acquisition Council 
Pamel~ Samu~lson, University of Pittsburgh 

Law School, representing the Software Engineering Institute 
Nancy Wentzler, Office of Federal Procurement Policy 

A wide ran~tng review and .discussion of policy questions and periding 
regulations. E.g.,. the Dixon Amedment on .data rights - What•s next? 
What•s ahead in software coverage? Prospects fo~ a single Gov~rriment 
policy? A single regulation? · 

12 Noon Rec~ption 

12:30 p~m. Luncheon· 
Speaker:· Micha~l ·Kirk~· Assistant Commi~sioner .f6~ External 

Affairs, .office of Legislation and 
International Affairs, U.S. Patent Office 

An update on data right5 in·the GATT agreement 

2:0·o" p.m. :.Legi.slattve 'update :(.Congres.sional Staff partic1p·antsyet to 
. be conf i_rm~d) · 

2:30p.m. Military ·Oe~artments• Views on Rights in Technical Data 
and Computer Software 

Air Force - Participants to be confirmed 
Navy - Linda Greene, Navy Policy Member, DAR Council 

Mary Sulliva~. Navy Legal Member, DAR Council 
Army - John Conklin, Army Policy Member, DAR Council 

·R6bert··Gibson,· Asst. Command Counsel, Intellectual 
Property Law, AMC. 

NASA- Robert F. Kempf, Associate·General Counsel (Intellectual 
Property) 

What are the peculiar needs of the Military: Departments (and Major 
Commands) that make uniform implementation such an elusive goal? 

5:00 p.m. Adjournment 

6:30 p.m. Reception - Dinner 



E.xpected Government Guests 
AlA Intellectual Property Committee Meeting 

Ap ri 1 19, l 988 
Baltimore MD 

Or. Nancy lrJentz 1 er 
Deputy Associate Administrator 
Office of Federal Procurement Policy 

Ms. ~1ary Su ll i V(Hl 

Office of General Counsel 
Department of the Navy 

Mr. Robert Kempf 
Associate.General Coun~el (Intellectual Property) 
NASA Headquarters 

Mr. William C~ Garvert 
·Deputy C6unsel, Navy Intellectual Property Policy 
·Office of.the Chief of Naval Research· 

Mr. W. B. Montalto . 
Procurement Policy Counse1 
Senate Committee on Small Business 

Mr. Duncan Holaday 
Director, .Defense Acquisition Regulatory Council 
OASD(P&L)DASD(P)DARS 

Mr. Richard Summerour 
SAF/AQCS 
U.·S.··D.epartment .of Energy 

Mr. Donald J·. Siriger 
AF/JACP 

Mr. Josep~ Allen 
Department of Commerce 

.Mr .. A l.· So l.ga. 
Oepa~tment of·Commerte 

Ms. Linda Greene 
Navy OAR Council Representative 

Mr. ·Fred Kohout 
Office of Contract Policy & Administration 
OASO (P&L) 

Ms. ~amela Samuelson 
University of Pittsbu·rgh Law School 

Mr. Michael Kirk 
Assistant Commissioner for External Affairs 
Office of Patents and Trademarks 



HOTEL RESERV/\TION FORM 

AlA INTELLECTUAL PROPERTY COM~HTTEE MEETING 

~~18-19, 1988 
Omni International Hotel - Baltimore, MD 

RESERVATIONS MUST BE MADE NO LATER THAN MARCH 25, 1988 

MAIL TO: 

OR CALL: 

Reservations Manager 
Attention: Sue Karr 
Omni Internation~l- Hotel 
101 West Fayette Street 
Baltimore, MD 21201 

(301) 752-1100, Sue Kar~ 

NAME ----------------------------------TITLE ______________________ _ 

COMPANY ________________ ~----:-TELE. NO.---'-----'---------

ADDRESS ____ ~~--------'---------------------~------

Accommodatio~s Re~uested: 

S~ngle $85.00 ------ Double $85.00 

--- ·smoking ~----- Non-Smoking 

Dates:. 

Apri 1 17 · April 18 April 19 April 20 ___ _ 

If you wish to.guarantee arrival past 6 p.m. please check here 

·Credit Card No.·: Ex.· Date· 
--------------~--------------- -------~------

Arrival Oa te Time ---------------------------- ----------------
Departure Date Time ----------------------------



PERLMAN 8c PARTNERS 
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 

S. PERLMAN. P.C .. DC. MA. Fl 

JOSEPH T. CASEY. JR.. DC 

ALVIN A. SCHALL. DC. NY 

1233 TWENTIETH STREET. N.W. 

SUITE 700 

WASHINGTON. D.C. 20036 

TELEPHONE (202) 223-6455 

May 31, 1988 

Defense Acquisition Regulatory Council · 
Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS 
cjo OASD(P&L) (MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

TELECOPY: (202) 785-2281 

TELEX: 197942 CCM DC 

On behalf of certain manufacturers involved with sales of 
manufactured commercial goods to the Department of Defense, we 
wish to make the following comments concerning the proposed 
changes to DFARS Subpart 227.4: 

(1) DFARS 227.472-3(a) (iii) deals with rights in technical 
data pertaining to "items, components \or processes prepared or 
required to be delivered under any Government contract or 
subcontract." 

The individual terms 11 items", 11 components 11 or "processes" 
should be defined. They are not defined ih either the regula­
tions, the statutes, or relevant case law. Confusion arises, for 
example, when there is an technical data called for on "parts" as 
opposed to "components". 

For a commercial manufacturer interested in doing business 
with the government, the insistence on rights in parts, when it 
is not necessary for full utilization or maintenance of the end 
items being acquired, is a substantial deterrent. Competition is 
discouraged when undue data deliveries are required. For the 
commercial manufacturer, this is a matter of the utmost impor­
tance. 

(2) Also with respect to this subsection, it should be made 
clear that the Government is entitled to form, fit and function 
data on what is to be: delivered to the Government, and not on the 
components t~at may be included in what is to be del.ivered. 



Defense Acquisition Regulatory Council 
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For example, where the 
end items, it needs form, 
acquisition, maintenance and 
on the processes involved 
components included in them. 

Government is acquiring commercial 
fit and function information ·for 
operation of those end items, not 
in manufacturing them, or on the 

To require form, fit and function data on individual 
components in commercial end items which have been developed at 
private expense violates the statutory prohibition of 10 u.s.c. 
2320(a) (2) (F) against requiring a contractor to relinquish rights 
in data developed exclusively at private expense. The statutory 
authorization to require form, fit and function data with 
unlimited rights runs only to items to be delivered, not to the 
components included in those end items. Thus, a broad 
interpretation (or misinterpretation) of the current regulatory 
language may result in an inadvertent violation of the statutory 
prohibition (which is generally dealt with in DFARS 227.473-2. 

Clarification of the prohibition against requiring unlimited 
rights in component data, when commercial end items are being 
acquired, would avoid future viol9tions of the statutory 
prohibition. ' 

If further information 
please advise, and we will 
specific case examples. 

on these points is appropriate, 
supplement these comments with 

Very truly yours, 

Ronald s. Perlman 



the co1nputer software and services industry association 

25 years of leadership 

GEORGE T. DEBAKEY 
EXECUTIVE DIRECTOR 

May 31, 1988 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS 
c/o OASD (P&L) (MRS) 
Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

RE: DAR Case 87-303 

What follows are the comments of ADAPSO, The Computer 
Software and Services Industry Association, Inc. (ADAPSO) 
regarding the interim changes to Subpart 227.4 and Part 252 of 
the Defense Federal Acquisition Regulation (DFAR) Supplement 
governing rights in technical data. ADAPSO submits these 
commerits in the interest of streamlining th~ Defense Dep~rtment 
acquisition process, avoiding Government acquisition of technical 
data rights that are unnecessary for the Government to fulfill 
its mission or that are overly burdensome to maintain, and 
encouraging the development of future technologies, particularly 
where commercialization will advance technological development. 

ADAPSO is the trade association of this nation's computer 
software and services industry.. Its member companies and 
industry provide· the public and the government with a variety of 
computer software and services including network-based 
information services, sophisticated. software for mainframe, 
mini-, and ,microcomputers, professional systems analysis, design, 
and progr~mming services, and integrated hardware/software 
systems. · ADAPSO 's members and industry are major contractors 
with the Federal Government, particularly the Department of 
Defense, giving ADAPSO a significant interest in this proceeding. 

1300 NORTH SEVENTEENTH STREET SUITE 300 ARLINGTON, VIRGINIA 22209-3699 

(703) 522-5055 TELEX: 4993994 EASYLINK: 62924941 



ADAPSO supports the policy set forth in Subpart 227.472-l(a) 
and (b), recognizing a Government interest in encouraging 
contractors to develop new technologies and to improve existing 
technolog.;i.es by allowing contractors to exploit their efforts 
commercially. To this end, .ADAPSO applauds Subpart 227.4 72-3 (c) 
which requires negotiation where technical data is developed with 
mixed funding and the provisions of Subpart 227.473-1 (b) (i), 
outlining specific criteria by which a contracting officer is to 
negotiate rights in technical data developed with mixed funding. 

At the same time, ADAPSO urges the Department to move 
quickly to define a streamlined set of internally consistent 
regulations specifically applicable to computer software. This 
would go far to alleviate the confusion faced by contractors and 
contracting officers alike created by the current regulatory 
patchwork. In developing internally consistent, comprehensive 
regulations, however, the rights of creators of commercially 
available computer software (such as copyright rights) should be 
carefully guarded, the Government receiving-only the minimum 
rights necessary to perform its function. This will benefit not 
only contractors but also the Government, which will be freed 
from the administrative burden and cost of protecting proprietary 
interests in technical data which are not absolutely necessary 
for the Government to fulfill its mission. 

In this regard, ADAPSO is ver~ concerned that certain 
provisions of the interim rule do not serve its underlying policy. 
goals and may even interfere with software 4evelopers' rights in 
commercially available software and associated documentation. 
Subpart 227.472-3(a) (1) (iv) ·in particular grants the Department 
unlimited rights in manuals or instructional materials which are 
necessary for installation, operation, maintenance, or training 
purposes and which are prepared for or required to be delivered 
under any government contract. This same entitlement is also 
incorporated in Subpart 252.227-7013 (b) (1) (iv). These unlimited 
rights would allow DOD to use, duplicate, release, or disclose 
technical data in such manuals in any manner and for any purpose 
whatsoever. Moreover, the current DFAR and the interim rule 
appear to be identical in this regard. 

DOD's usual practice in contracts for the acquisition of 
commercial ADPE products is to include a requirement tor 
delivery of technical manuals which support the equipment. These 
manuals are developed exclusively at private expense and are 
protected by U.S. copyright law. Both the existing regulation 
and the interim rule clearly impinge on the copyright owner's 
r igh_ts. 

This is contrary. to both the expressed intent. of Pub. L. 
99-661 which underlies the interim rule and the philosophy of 
Executive Order 1259J.· Pub. L. 99-661 directs that the mandated 
technical data regulations may not impair any right of any 
contractor with respect to patents or copyrights. Further, the 



accompanying Conference Report advises that DOD should generally 
seek to acquire the same rights in data that a commercial 
customer would be granted in acquiring the same product. 

ADAPSO contends that the obvious intent of Pub. L. 99-661 
should supersede a contradictory and altogether too literal 
interpretation of the provision regarding manuals or 
instructional materials. A distinction must be made between 
DOD's data rights to these items when prepared at private expense 
only and when they are prepared with full or partial Government 
funding. ADAPSO recommends that Subparts 227.472-2 and 252-7013 
be modified to reflect this distinction in order to bring the 
regulations into concert with the stated acquisition policy that 
DOD should obtain only the minimum, essential technical data 
rights. 

Otherwise, the definition of "computer software 
documentation" of Subpart 227.471, "including computer listings 
and printouts, in human-readable form," may be construed to 
include a computer program's source code, the principal asset of 
software developers. 

Subpart 227.472-3 (a) (l) (ii), which awards the Government 
unlimited rights in "[t]echnical data resulting directly from 
performance of experimental, developmental, or research work," 
may extend unlimited rights even in situations where a contractor 
or subcontractor can demonstrate that it would have developed 
such data even if no contract or subco~tract had been awarded. 

Subpart 227.473-l (b) (1) (iii) requires contracting officers 
to review and evaluate restrictions asserted in pre- or postaward 
notifications on the Government's right to use or to disclose 
technical data or computer software, but allows contracting 
officers to forego negotiations on the assertions where 
"negotiations are not practicable." The section does not define 
those situations in which negotiations would be impracticable or 
otherwise offer any guidance as to impracticability. 

Subpart 227.473-l(b) (2) (iii) provides that where time 
limitations for either Government Purpose License Rights (GPLR) 
or limited rights are negotiated, they should normally be no less 
than one year nor more than five years. A two-year minimum 
period, however, would reflect more accurately the economic life 
of software technology, one of the criteria of this section, and 
would more closely accord with current, commercial practice. 

Finally, Subpart 227.473-1 (c) (2) requires that a 
nonGovernmenta~ recipient of technical data subject to GPLR sign 
a Standard Non-disclosure .Agreement provided in the regulations. 
The regulations are silent, h:owever, with regard to a similar 
requirement for nonGovernment recipients of technical data 
subject to ~imited rights. ADAPSO is concerned that such silence. 
could well lead to inconsi·st~ncy or oversights regarding 
protection of this type of information. · 



Incorporation of the above-suggested changes and the 
corresponding future amendment of the DFAR Supplement on software 
rights will further the policy objectives of the National Defense 
Authorization Act (Pub. L. 100-180) as well as encourage the 
development of new technologies and the improvement of existing 
technologies. 

If your office has any questions about these comments or 
otherwise requires ADAPSO's help, please feel free to call upon 
us. 

Sincerely, 

.·~ 7 r!k/J eviL 
G~orge ~ De~akey ~ 

Executive Director 

CC: ADAPSO Policy and Regulation Subcommittee 



COMMITT\iD TO ltXCELU:NCE 

27 May 1988 

Chairman, DAR Committee 
Defense Acquisition Regulatory Council 

Attn: Mr. Greg Petkoff 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Reference: DAR .Case 87-303, DFARS 52.227-7013 

Tektronix, Inc. 
Tektronix Industrial Park 
P.O. Box 500 
Beaverton, Oregon 97077 

Phone: (503) 627-7111 
TWX: 910-467-8708 
Telex: 151754 

Tektronix is a producer of commercial, state of the art, test and measurement 
equipment. Our commercial products are developed exclusively at private 
expense. I am writing this letter because Tektronix is concerned about the 
method the DAR Council has chosen to comply with 10 USC 2320, Rights in 
Technical Data. 

As you know, the reference DFARS clause directs \the DoD contractor to place the 
Limited Rights Legend on each piece of technical data supplied to the DoD that 
the contractor asserts falls under such rights. In· addition, the Limited 
Rights in the interim clause also . specifically requires "The' number of the 
prime contract under which the technical data is to be delivered" to be marked 
on each piece of technical data. 

If documentation is not so marked, it is presumed to be supplied with unlimited 
rights. The underlying philosophical approach appears to be that every piece 
of documentation which the contractor desires to protect must be specially 
marked. 

This requirement causes considerable special review and handling of the orders 
from DoD. Tektronix shipped approximately 40,000 commercial instruments to the 
U.S. Government in the past year. Had technical documentation been required to 
be shipped with each instrument and had the proposed clause been included in 
each contract, (a possible, but unlikely event) significant additional special 
handling time would have had to be expended by Tektronix to effect the marking 
requirement. Since this requirement is special to the Government, Tektronix 
would look to DoD for compensation for this additional special effort. For 
this additional cost, no additional value would be provided to DoD. 

AN EQUAL OPPORTUNITY EMPLOYER 

-



Mr. Greg Petkoff, Chairman, DAR Committee 
Defense Acquisition Regulatory Council 
Washington, D.C. 20301-3062 
Reference: DAR Case 87-303, DFARS 52.227-7013 

27 May 1988 
Page 2 

While the underlying philosophy, i.e. mark everything, may be appropriate for 
technical documentation developed exclusively for DoD, Tektronix considers the 
approach to be inappropriate for· commercially developed technical 
documentation. The best solution at the lowest cost and providing compliance 
with 10 USC 2320, would be to change the regulation to declare that all 
commercially developed technical documentation supplied to DoD should be 
considered supplied with limited rights, unless otherwise marked. This would 
eliminate the burdensome legend marking requirements contained in the interim 
clause and remove one more impediment to the suppliers of commercial products. 

Should this approach of eliminating the legend marking be unworkable, Tektronix 
as a minimum, requests a special legend for commercial products be developed. 
This legend would be similar to the Restricted Rights Legend in paragraph 
(c)(l)(ii), allowing commercial producers to preprint the legend in their 
commercial technical documentation without a specific contract number. The 
following is a proposed legend: 

Limited Rights Legend 

This document was developed exclusively at private expense. The 
restrictions governing the use and disclosure of technical data marked 
with this legend are set forth in the definition of "limited rights" 
contained in DFARS clause 52.227-7013, Rights in Technical Data and 
Computer Software (APR 1988). 

The requirement to have the individual prime contract number on the current 
limited rights legend serves no useful purpose on commercial technical 
documentation. 

David K. Avery 
Contracts Manager 
Federal Systems Division 

1-0039 



ENGINEERING AND MANUFACTURING COMPANY 

4690 COLORADO BOULEVARD • LOS ANGELES, CALIFORNIA 90039-0260 

Telephone: (818) 409-0200 · FAX: (818) 241-3772 · TWX: 910-497-2263 

DRF0588-448 
May 27, 1988 

Defense Acquisition Regulatory Council 
The Pentagon 
Washington, DC 20301-3062 

Attention: Mr. Char~es W. ·Lloyd 
Executive Secretary 
CDASP (P) OARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 

Dear Mr. Lloyd: 

Sterer Eng. & Mfg. Co. has reviewed the DAR Council 
interim changes to Subpart 227.4 and Part 252 of 
the DFARS as published in the Federal Register on 
April 1, 1988. We cannot support implementation of 
the proposed changes without revision to correct 
problems in the language and de~initions as 
currently written. 

Sterer does endorse the comments provided to your 
office, pursuant to the 60 day public comment 
period, by the Proprietary Industries Association 
via Co-Counsels H. Hill Jr. and R. Brunette. We 
consider inclusion of the PIA comments an essential 
element to achieve a final regulation that deals 
fairly with Innovative Sub-Contractors such as 
ourselves and the other 87 member companies of the 
association. 

We urge your incorporation of the PIA comments as a 
step toward normalizing the Industry/Government 
data rights problem and reducing the existing 
adversary relationship on this issue. 

continued ............... . 

BRANCH OFFICES • ST. LOUIS. MO. • ATLANTA, GA. • ORLANDO, FLA. • DENVER, COLO. • SEATTLE, WASH. 

NEW YORK, N.Y. DALl-AS, TEXAS • WOODBURY, CT. • TOKYO, JAPAN • BREMEN, WEST GERMANY 



mputer & Comn1unications Industry Association 

Mr. Charles W. Lloyd 
Executive Secretary 

. May 31, 1988 

Defense Acquisition Regulatory Council 
ODASD(P)/DARS 
c/o OASD(P&L) (MRS) 
Room3D139 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

The Computer & Communications Association (CCIA) is pleased to 
submit its comments on the DAR Council's latest revisions in the technical 
data rights regulation published in the Federal Register on April 1, 1988. 
CCIA has submitted comments on the various regulatory changes that 
DOD has proposed because proprietary technological information is the · 
lifeblood of our member companies. CCIA is an association of 
approximately 70 member companies that represent all facets of the 
computer and communications industries. Since many of our members · 
actively compete in the federal marketplace, we have reviewed this most 
recent interim rule with great interest. 

Overall, CCIA believes that the interim rule is a significant 
improvement over previous rules, and is pleased that a number of changes 
that CCIA has supported have been incorporated. The new rule, which 
implements section 808 ofP. L. 100-180, also addresses two issues that were 
raised in the context of last year's data rights proposals and comments, 
namely commercialization and non-disclosure agreements. These 
comments will, among other things, address those new issues. 

At the outset, we note that the interim rule, in addition to 
implementing the data rights section ofP. L. 100-180, also simplfies and 
streamlines Subpart 227.4 of the DFARs, which CCIA applauds. However, 
CCIA still believes that merging the FAR and DFAR provisions regarding 
technical data rights would provide the most helpful simplifi:cation as far 
as the contracting community is concerned. As a result, CCIA once again 
urges the DAR Council to expedite the process of developing a single data 
rights regulation that would be applicable government-wide. 

666 Eleventh Street, N.W., Sixth Floor 
W~L.;;hington, D.C. 2000 l 

(202) 783-0070 



Mr. Charles W. Lloyd 
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CCIA supports the interim rule's change in section 227.4 72-3(c), 
which deals with rights in technical data developed with mixed funding. 
This section now provides that the contracting officer will negotiate rights 
when there is mixed funding and no longer contains what CCIA argued 
was an inflexible rule regarding the percentage of funding provided by each 
party. In the language of the interim rule, it is clear that, even if a 
contractor has provided less than 50 percent of the funding, he has an 
opportunity to negotiate certain rights in the data. We believe that the DAR 
Council should continue to encourage further flexibility in this area so that 
the Government will be able to receive the full benefit of innovation by the 
private sector. 

The definition of "developed at private expense" (section 227.4 71) 
appears to establish a two-pronged test that, when read as a whole, is 
circular. That definition states "in connection with an item, component or 
process, that no part of the cost of development was paid for by the 
Government and that the development was not required as an element of 
performance under a Government contract or subcontract." It then states 
that "[a]ll indirect costs of development are considered Government funded 
when development was required as an element of performance in a 
Government contract or subcontract" and "[i]ndi.rect costs are considered 
funded at private expense when development was not required as an 
element of performance under a Government contract or subcontract." 

This test is likely to create confusion. There would be no Govemment 
direct costs for development of an item that was not called for as an element 
of performance under a Government contract. Therefore, indirect costs 
become the sole concem. The new definition states that indirect costs of 
development will only be considered to be Govemment funded if the item 
was required as an element of performance under a contract. Otherwise, 
they are considered privately funded. Therefore, the test boils down to 
whether an item was required as an element of performance under a 
Government contract. If it was not, then it is considered to be "privately­
funded". 

As a result, there appears to· be no need for the cost prong of the test. 
CCIA urges the DAR Council to revise its definition to state simply that an 
item will be considered to be funded at private expense if development of the 
item was not required as an element of performance under a Govemment 
contract or subcontract. · 

Section 227.4 73-1 sets forth comprehensive procedures for 
establishing p.ghts in data pursuant to which contractors can obtain 
commercial rights in data or, in some instances, computer software. These 
procedures seem to balance the concerns of contractors and the needs of the 
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government and include a number of specific factors that contracting 
officers are to consider when negotiating rights in technical data. In 
addition, the time periods set forth for government purpose license rights or 
limited rights appear to be reasonable, particularly given the fact that 
section 227.473-l(b)(2)(iii)(C) provides for extensions of the time limitations 
under certain circumstances. 

The Standard Non-disclosure Agreement set out in the rule applies to 
situations involving technical data that is subject to other than unlimited 
rights. CCIA supports the requirement that each contractor be required to 
sign an agreement prior to receiving data subject to Government purpose 
license rights. CCIA believes that the terms of the agreement are sufficient 
to protect restricted data. 

In response to the DAR Council's request for comments on an 
alternative approach to the use of non-disclosure agreements, CCIA 
submits that the proposed alternative approach is not sufficient to protect 
restricted data. The DAR Council suggests that, in lieu of requiring a 
signed non-disclosure agreement, a solicitation provision would notify 
offerors that the solicitation included restricted data and would require 
offerors to safeguard the data. \ 

CCIA strongly objects to this approach since recipients of a 
solicitation might not read the warning provision carefully and, more 
irnportantly, could potentially use data with little accountability. This 
alternative suggests an "honor code" which, due to the potential value of 
restricted technical data, simply cannot be relied upon to protect technical 
data. Contractors must be required to sign a specific agreement prior to 
receiving the restricted data. The agreement provides the necessary 
emphasis on the restricted nature of the data and further provides the 
contractor holding the exclusive commercial rights with specific rights 
against a violator of the agreement. Irt the absence of such an agreement, 
the owner of data may not have any ability to enforce restrictions on data 
usage against a Government contractor. The Government itself has little 
incentive to enforce the rights of private individuals in intellectual property. 
Therefore, an agreement specifically giving the real party in interest the 
right of enforcement is essential to preserve the restrictions which the DAR 
Council rightly places on use of GPLR or limited rights data. 

I 
. I 
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CCIA appreciates the opportunity to comment on the latest technical 
data rights rule and would be pleased to provide any additional information 
that you require during your consideration of this important regulation. 

Sincerely, 

4.b.W. 
A.G.W. Biddle 
President 
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May 31, 1988 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd, Executive Secretary 
ODASD (P) OARS 
c/o OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, D.C. 20301 

Re: Interim Defense Department Technical 
Data Regulations, DAR Case 87-303, 
53 F.R. 10780, April l, 1988 

Dear Mr. Lloyd: 

This letter is written on behalf of the Section 
of Public Contract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on-acquisition regulations. The views 
expressed are those of the Section and have not been 
considered or adopted by the Association's Board of 
Governors or its House of Delegates. 

On April 16, 1987, the Department of Defense 
(DoD) issued final technical data rules to re~ise DFARS 
Subpart 227.4 to implement Section 953 of Pub. L. 
99-500, the Defense Acquisition Improvement Act of 
1986. However, Section 808 of Pub. L. 100-180, the 
National Defense Authorization Act for FY 1988-89, 
enacted after issuance of the final rules, required DoD 
to make certain revisions to DFARS Subpart 227.4 and 
Part 252~ Accordingly, on April 1, 1988, DoD issued an 
interim rule and request for comments designed to 
implement the Act. 

The comments which follow in large part address 
whether the interim regulations comply with the 
statutory mandate of the DoD Authorization Acts. 
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I. S 227.470: Scope 

The Interim Rule differs from the final rule issued in 1987 
in that the provision previously set forth at S 227.470, 
recognizing minimum government rights to technical data, has been 
deleted. Section 227.470 of the former rule stated at subsection 
(a) that "[t]hese sections ensure that the DoD shall obtain only 
such minimum technical data and data rights as are essential to 
meet government needs .... " Although S 227.472-2 of the 
Interim Rule clearly spells out DoD policy to obtain only such 
minimum technical data rights as are essential to meet Government 
needs, and that DoD "will use the least intrusive procedures in 
order to protect the contractor's economic interests ... ," the 
deletion of this provision in the Interim Rule is without merit 
and may contribute to the perception that DoD is relaxing its 
"minimum rights" policy, which would be contrary to 
congres~ional intent. This provision should be reinstated into 
DoD's technical data coverage. 

II. S 227.471: !R&D, B&P and Other Indirect Costs 
\ 

The Interim Rule recognizes that independent research and 
development (IR&D) and bid and proposal (B&P) costs are deemed to 
be "at private expense." However, for all other indirect costs, 
the Rule sets forth the following standard for determining 
whether indirect costs of development are government-funded or at 
private expense: whether the development in question was 
required as an element of performance under a government 
contract. If so, such indirect costs are deemed to be 
government-funded. As currently written, this provision is 
inadequate in that it overemphasizes the fact that the 
development was or was not required under a government contract, 
while ignoring the parties' respective level of funding and other 
factors, including prior contractor commitment or expertise in 
the development effort. The Rule sets forth a fairly arbitrary 
standard that may not be capable of being flexibly applied. It 
would be preferable if this provision would be revised so that 
the parties' rights could be determined based on case-by-case 
negotiations and discussions between the parties. 

III. S 227.471: Government Purpose License Rights 

This category: of rights permits the government to use, 
duplicate or disclose data "for government purposes only," which 
is defined to include competitive procurement. While the 
provisions at S 227.473-l(c), covering standard non-disclosure 
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agreements in the GPLR context, constitute a step in the right 
direction in attempting to prevent subsequent third party 
disclosure outside the government, we believe that, as currently 
drafted, the GPLR provisons are not a "middle ground" between 
limited and unlimited rights because such data can be used for 
competit~ve reprocurement. Under the regulations, it is possiole 
for the government to contribute mihimally to the development 
effort and yet release all of the data relating to the license 
right to a contractor's competitors in the government or defense 
market, while excluding only the commercial market. 

IV. S 227.471: Limited Rights 

This section sets forth the provision governing limited 
rights to technical data. Subsections (a) and (b) list 
exceptions for when limited rights do not apply, i.e., the 
government will presumably receive unlimited rights to the 
technical data. Subsection (b) provides that limited rights do 
not apply when "[r]elease or disclosure to a foreign government 
••• is in the interest of the United States and is required for 
evaluational or informational purpose .••• " The regulations 
would allow a foreign government to disclose such data to a 
contractor who is a foreign competitor. This section should make 
clear, however, that foreign governments should not be authorized 
to use or release such data for purposes not permitted to the 
United States government. 

V. S 227.472-2: Establishing Minimum Needs 

This section provides that DoD will only obtain minimal 
technical data rights essential to meet its mission needs. It 
further provides that DoD, in deciding how to acquire technical 
data rights, will use the least intrusive procedures to safeguard 
contractor economic interests. However, this provision is not 
clear as to whether the government acquires rights to data not 
delivered. To be consistent with the emphasis on minimum 
governmental rights, the regulations should make clear that any 
government rights to technical data should accrue at the time of 
delive~y and not earlier. 

VI. S 227.472-3: Rights in Technical Data 

This section sets forth the three basic types of technical 
data rights accorded the government: unlimited rights, 
government purpose license rights and limited rights. Our review 
of these provisions yields the conclusion that this section 

-·~--- __,·---. 
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simply does not go far enough to comply with DoD's stated policy 
for acquiring minimum rights in technical data. As currently 
drafted, the interim rule fails to comply with DoD'.s minimum 
rights policy in describing the various rights to technical data. 
Standing alone, this section appears to treat unlimited rights as 
the norm, which is apposite to DoD policy and congressional 
intent in this area. 

At a minimum, in order that the government receive only 
those minimum rights essential to meet its needs, this section 
should provide at subsection (a)(2) that limited rights may also 
be an exception to unlimited rights. As currently written, that 
subsection recognizes only GPLR rights as an exception to 
unlimited rights. There are certainly situations in which DoD 
will not need even government purpose license rights. Under such 
circumstances, the government should be able to waive any 
unlimited rights in favor of limited rights. The GPLR exception 
is further watered down by a later provision at 
subsection (b)(2), which permits the government, as an exception 
to limited rights, to obtain greater rights in technical data. 

I 

Moreover, subsection (c) of this ~ection sets forth 
procedures governing rights in technical data in mixed funding 
situations, i.e., where both DoD and the contractor have 
contributed to the development effort. However, the only 
instruction set forth in this provision is that "[n]egotiations 
shall begin at the e~rliest possible time and the results shall 
be incorporated into the contract preferably at time of award, 
but in any event, before delivery of the data." The section 
further states, in language favorable to DoD, that the government 
receives unlimited rights whenever the contractor fails to 
provide notice as set forth at S 252.227-7035 or 252.227-7013. 
However, this provision should explictly reference DoD's policy 
to receive only the minimum rights to technical data that are 
least intrusive on a contractor's economic interests in order to 
comply with DoD policy and congressional intent in this area. 

VII. Notification of Limited Rights Data 

Sections 227.473-l(a)(2) and 252.227-7035 set forth the 
procedures governing ·preaward notification under any government 
contract requiring delivery of technical data. Contractors are 
required to identify ·all items, components, processes or 
components to be delivered with other than unlimited rights, and 
must also submit a Technical Data Certification, prior to 
receiving government approval. While predetermination of rights 
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in technical data is a proper goal in this setting, the interim 
·rule fails to recognize that in the R&D area, for example, 
contractors may not know, prior to the contract, which data will 
be delivered with other than unlimited rights. Accordingly, the 
regulations should be revised to correct this potential hardship 
for contractors. 

VIII. S 227.473-l(b): Negotiation Factors 
in Mixed Fundino Situations 

On a related point, this section sets forth a series of 
factors to be .considered when negotiating rights in technical 
data developed with mixed funding or when the government 
negotiates to relinquish rights or acquire greater rights. These 
factors include the acquisition strategy for the item or system 
involved, whether the item or system will be competed, the timing 
of such competition, whether the technology can be 
commercialized, the funding contributions of the respective 
parties, the development of alternative sources for industrial 
mobilization or other purposes, and the burden on the government 
of protecting the ·contractor's rights in technical data. 

The Interim Rule fails to comply with DoD's stated policy 
and congressional intent in this area. First, the criteria as 
currently written do not recognize other development factors -­
including prior investment and development expertise or unique 
contractor qualifications -- and instead overemphasize the mere 
dollar contribution to the overall development process. Thus, as 
presently written, the regulations ignore the degree to which the 
specific acquisition in question is dependent on previous 
development efforts. Moreover, it is inconsistent with DoD's 
policy to acquire only minimum technical data rights to set forth 
a factor covering the burden on the government of protecting the 
contractor's rights in technical data while failing to include a 
corresponding factor addressing the burden on the contractor of 
surrendering its legitimate proprietary interests to the 
government. For these reasons, the current language is 
impermissible and contrary to law, and should be revised. 

IX. S 227.473-2(b): Prohibitions 

The Interim Rule.omits, for no apparent reason, a clause 
contained at S 227.473-2 of the former rule issued in 1987. That 
section addressed procedures by which the government could seek 
to obtain greater rights in technical data. In language 
consistent with congressional intent in this area, the former 
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rule provided at S 227.473-2 that the "refusal to negotiate by a 
contractor [for greater government rights to technical data] 
shall not constitute the basis for disqualification for award of 
a contract or subcontract .... " The Interim Rule omits this 
clause and provides only that a contractor "may not be required, 
as a condition of being responsive to a solicitation or as a 
condition for award of the contract or subcontract to sell or 
otherwise relinquish to the government any rights in technical 
data beyond those which the Government is entitled •••. " 
DFARS S 227.473-2(b)(l). By omitting the clause, the Interim 
Rule arguably suggests the government's ability to acquire such 
rights can be a pivotal condition for award. The provision goes 
on to state that it is -permissible to evaluate such factors on 
the government's ability to use or disclose the technical data, 
and that nothing prohibits agreements which provide the 
government with greater rights than it otherwise would be 
entitled to. 

Taken together, the Interim Rule weakens the prior 
protections accorded contractors. Simply stated, the contractor 
is not fully protected -- as mandated by Congress -- when DoD is 
permitted under one clause to evaluate such limitations on its 
rights to technical data and the next sentence provides that 
nothing should prohibit agreements that accord the government 
greater rights than they may otherwise be entitled to. We 
recommend that the former clause, stating that any refusal by a 
contractor to negotiate greater government rights in technical 
data shall not constitute the basis for contract award 
disqualification and shall not constitute a pivotal condition for 
award, be reinserted. This recommendation is entirely consistent 
with congressional intent in this area. 

X. S 227.473-4, S 252.227-7037: Validation Procedures 
Final Decision When Contractor Fails to Respond 

to a Challenge Notice 

The interim regulations may enable the government to remove 
restrictive marking prior to final adjudication on the validity 
of the markings. Under the rules, the contraGting officer will 
issue a final decision pertaining to the validity of the asserted 
restriction if the contractor fails to respond to a challenge 
notice within 60 days. DFARS S 252.227-7037(e). However, this 
language appears to be inconsistent with 
S 252.227-7037(d)(l)(iv), which provides that the government's 
challenge notice shall state ~hat contractor's failure to respond 
to a challenge notice "may result in issuance of a final 
decision. . " (Emphasis added.) DoD appears to be sending 
conflicting signals here. First, the contractor is being told in 
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a challenge notice that a failure to. respond may result in a 
final decision. But if and when the contractor fails to respond, 
the regulations state that the contracting officer will issue a 
final decision pertaining to the validity of the markings. 

It is important in this context that DoD protect 
proprietary data in the event the contractor decides to appeal 
from a final decision. Toward this end, subsection (e) should be 
rewritten to better comply with subsection (d)(1)(iv), as well as 
congressional intent that restrictive marking may not be removed 
so long as the validity of the markings may be contested. See, 
~, 10 u.s.c. § 232l(f) (markings may be cancelled only "upon 
final disposition" of claim pertaining to validity of the 
asserted restriction). 

XI. § 227.473-4, § 252.227-7037: Removal 
of Marking Prior to Final Adjudication 

The Interim Rule permits the government to cancel 
restrictive markings if the contractor fails to appeal, file 
suit, or provide the notice of intent tp file suit to the claims 
court within 90 days after the contracting officer's final 
decision that the markings are not justified~ 
DFAR § 252.227-7037(a)(f)(iv). Under the regulations, the 
contractor may lose the one-y"ear protection under the Contract 
Disputes Act for failing to act within 90 days of the final 
decision. Contractors will only receive the one-year protection 
if they appeal, file suit, or provide a notice of intent to file 
suit to the claims court within 90 days of the final decision. 
Thus, the interim regulations as presently written appear to 
violate the one-year provision in the Contract Disputes Act. It 
is impermissible to shorten the statutorily-authorized time 
limitations in this manner. 

Conclusion 

We respectfully. request that these comments be cons ide red 
in the issuance of a final rule, to fully comport with the 
statutory requirements of the Defense Acquisition Improvement Act 
of 1986 and the DoD Authorization Act for FY 1988-89. 

Sincerely, 



HCC SCIENCE & TECHNOLOGY COMPANY, INC. 

Eugene Steadman, Jr. 
(703) 836-1469 

86 Morris Avenue 
Summit, NJ 07901-3956 

May 31, 1988 

Defense Acquisition Regulatory Council 
ATTN: Charles W. Lloyd 
ODASD(P) DARS 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

The DOD "Interim Rule on Rights in Technical Data," published in 
the April 4, 1988 issue of Federal Contracts Report, has been 
reviewed for applicability to our research activities with the 
federal government. Specific comments are attached for·your 
consideration in issuing a final rule consistent with Federal 
Acquisition Regulation (FAR) coverage due to be issued by the end 
of September, 1988. 

In general, where there is no clear statement or distinction made 
as to the proprietary nature of technical data, the DOD 
apparently assumes unlimited rights thereto. A recommended 
approach to implement better the intent of the President's 
Executive Order Number 12591 for promoting the commercialization 
of technology is to define-"Proprietary Data" and to describe how 
such data, where developed through total private or mixed 
funding, is retained by the contractor with negotiated government 

·purpose license rights (GPLR) as compared to unlimited rights. 

Any questions or comments should be forwarded to: 

Attachment 

HCC Science & Technology Co., Inc. 
ATTN: Dr. E. Steadman, Jr. 
Suite 400 
1201 E. Abingdon Drive 
Alexandria, Virginia 22314 

A Wholly Owned Subsidiary of Hoechst Celanese Corporation I FAX (201) 522-3913 



SPECIFIC COMMENTS TO DOD INTERIM 
RULE ON RIGHTS IN TECHNICAL DATA 

1. The provision at 227.472-3, paragraph (b) (1) states, '' ... the 
Government will obtain limited rights in unpublished technical 
data pertaining to items, components, or processes developed 
exclusively at private expense, provided the data are properly 
marked with the limited rights legend ... !' The implication here 
-- in view of paragraph (c) in the same provision which states · 
that with regard to rights in technical data developed with mixed 
funding, absent any notice the government shall have unlimited 
rights in the technical data and shall have met the obligation to 
negotiate -- is that for unmarked proprietary data developed at 
private expense, the Government acquires unlimited rights. The 
area of technical data developed at private expense needs further 
expansion and definition in the DoD Rule. 

2. The absence of a definition for "Proprietary Data" does not 
appear to offer the degree of encouragement and facilitation 
permitting Federal contractors to retain rights to technical 
data, generated by grants and contracts, for commercialization of 
technology as envisioned in Executive Order Number 12591, 
"Facilitating Access to Science and Technology," dated April 10, 
1987. Accordingly, recommend: 

(a) A definition of "Proprietary Data" l::>e add.ed; 

(b) Adequate procedures be provided through which a 
contractor can withhold proprietary data from delivery with no 
rights to the Government except Inspection Rights for a specified 
period of time to verify the withholding of such data from 
contract performance; and 

(c) Replace to the extent possible for mixed and private 
funding, Government rights in technical data with provisions for 
royalty-free, Government purpose license rights (GPLR). 

3. The DoD Interim Rule clearly focuses on the need for 
competition in procurement and large RDT&E contracts. ·rn the 
area of small to medium size contracts for basic (6.1), 
exploratory development (6.2), and advanced technology 
development (6.3) research, the technical data rights cannot only 
limit :commercialization of technology, but· stifle innovativeness 
as well. The burden of compliance (as proposed) on most 
universities and small businesses is a mitigating factor which 
should be· considered. Recommend provision 227.470, "Scope," be 
expanded io distinguish between the intent of the DoD Rule and 
those RDT&E areas (e.g., 6.1/6.2) where it should. have minimum 
impact. 
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1 J'UNE 1988 

FACSIMILE 

TO: MR. CHARLIE LLOYD 

REF: DAR CASE NO. S7~303 

FROM: MR. DAVID SCILLITOE 

PLESSEY DEFENSE SYSTEMS 

SUBJ: REQUEST FOR CO~~!ENTS ON 48 CFR.PARTS 227 AND 252. 

F:.~EASE ACCEPT THE FOLLOWING E,OUR PAGES FOH CONSIDERATION 

WITH YOUR REQtJES'l' FOR COC.1i'1ENTS • 

THANK YOU. 

PCC: DEBCRJ~H:.· ANSBI.JL. :. · ... •. ' .... 

F'. J_ 
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DEPAR~ OF DEFENSE 
FEDERZ\L ACQUISITIOO R.OOU!.ATIOO SUPPUlv1ENr; 

PATENTS I DA.TA I AND OOPYlUGH'l."'S 

The Federal Reg is tar, Vol 53 No. 63, Friday April l, 1988 anri\:t!J.n<.;ed an 
interim t'1Jl6 and t:eqlJe~t fer ccnrne:nts on 48 CFR Parts 227 a~d 252. 

This is e response to the request for caltnents. 

l. ~oromercialization 

1~1 ArranQenents whereby a contractot· m.;iiy be Q'rant£¥1 exclu~ive 
ccmnercial r.tghts in technit"Ja.l data are to oo ·""elccrned. The~e are 
rnany c!lses wh~re data created tlnde'!' a Govetm.ent funded contract 
has. ·~.ercial application and cont:r.actors will be encourage() to 
bid more correetitiv~ly for wodc: if. exclusive carrnet·cial 
exploitation rights car, be sacur~. Indet@d only with an e.xclus ive 
co:trnerclal exploitation right will a contractor be prepau:ed to put 
the effort ihto marketing the proouct of the data in t.he 
camrerc ial mark@t" 

1.2 GPLR will secure for the Governrnent·s rights for its ncrm.3.l 
purposes snd the application of 001:1 F,...'RS 52.235-7002 will en3ure 
·returns to the Government upon such exploitation. In this latter 
regard, the report by the GAO to the Secretary of State for 
Defense, GAO/NSIAD-86-95 Hon-recut:""cing Costs, reCCfrnT!en..1s a more 
pragmatic approach to eost recovery. If a flat rat.e percentage 
were to be applied this could be administered simply and OOD F/\RS 
52. 235-;7002 could be applied without a financ18.l threshold (see 
DOD FARS 35.7103). . 

1. 3 There appears to be a potential conflict in granting ttie 
Govemnent unlimited rights af).1 the recoupnent terrns of rno FA!~ 
52~r 235--7002. For, ndbAtH:hetanding the contractor:· continuing to 
own t.~e cO~Jright in the data, the work remaining unp .. tbl ished and 
the data being '.ll11ikely to fall into the public dauain (see roD 
Directive 5230.25, ~"7ithhtJlding of Onclassified Technical Data from 
PtJblic Disclosure, Nov~r 6, 1984) the granting of unrestricted 
rights. to the Governmant hirldffrs the enforcaT~ent of. 
confidentiality and Ct)l'tmercial lice:nces and bri.ngs: into questit:tn 
the enforceability cf OOD FA.RS 52,235-7002. 'lhe gt·a.nting of GPLR 
'n1()\Jld rOOtove any dOt..'IDt of enforL"e&bility. 

1. 4 The period for which a contractor me.y have exclusive cc.miier.cial 
right.s may need to be cap&ble of bei~ extended, For a number cf 
r~asons the data or its product may not have been exploited fully 
·~i thin an initial pariod. If t.here is real potential for 
corrrnorcial e!(·ploitation fran which the Government should obtain 

F'. :2 
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recoupment Eees t.})en it would be ln t.~e inter~$t3 of ooth the 
Govenm~ent and the ·contcacb)·r. that the period be e~t.ended; [or 

· exarnple; cownerci.al 1 icences may be undennined by the revers ion to 
the Gover-nment of unlimited ri.ghts. Arrange\ients ;nay need to be 
made to avoid a oontt"actor 1~etaini.ng exclusive e;{ploitatton rights 
and then taking no steps to exploit, either by intention or 
iooolence, 

1.5 It would be expected that a cont1:actor be granted exclt..~siv~ 
contnercial exploitation rights in a product and/or its dat.n only 
\>lhEI're it vll!tS respons tble for th<! inte<3ri ty of the design of the 
prod'Jct and/ot"· ita data,. In this tlay a conttactot· '40Llld not be 
able to !h!CUr42 exclusi.ve etnenercial exploitation rights wher:.'e it 
was ~roc:'king to specific di r.ections or undec the d ir:ect cant eel of 
~not.her · t.h~J.t t"aiioved t.r~e respanBibil!ty of the contractor for: the 
de(~i9n of the prr..:-.duot or de!!t~;t - thus what"~ Gubsys;.tems de~igns WBt·e 

sub.:.-:ontract.ed by e. ayste"T\S contractor then ~1e systel!S contractor 
~vould tlot have the exclusive CClltnerc:lal exploitation rir~~ht~. in ti"H.~ 
subsyste.rn. !n this lattet' case, the systems c..-ontra.ct.or WO'J1d h~ve 
to r~otiate a bilateral arrangement with the subsys t~ cont:ractor 
to be able to exploit fully the systen itself~ !n Sl.1Ch cases 
ceeot.i.I:l"nent fees would be pa;r··able onc1? only on the f i na1 carlnBrcial 
transaGtioni the system corttrsctor ';10uld pay '-' recou~Tn .. :=nt fee on 
the total ccmmarcial transaction {sale price or licenc·~ t'evern.le) 
less any freight, in.s~..n:-anc~, paekag ing, financing, agents' fees~ 
Federal, St.ate and local t:axeg I anc! the price paid frn· articles 
purchased which tncll)_-ie a :r~coupnent fee payable to the 
Gov(~rnment. 

2.1 It is of some surprise that there does not exist alreaJy an 
undet·talting, either express or implied, that (; recipient of data. 
supplied by the C-ovetnment is to hold such d~ta ir. confider:ce and 
not to use t or c:q.)y it except for the purposes for which it. is 
supplic.od and to disclose to only those who have a need to kn~t, 
under the COr'1ditions of. use and confidence, for the purp-.:;-ses for­
which it is suppli.ed subject to the usual tr:!t.de secret 
excepti6ne. It is r8commended the1t. auch conditio-ns be made a 
standard condltion of contract under the Federal Acquisition 
Regi..tlation ~nd, whf::r:e data is to ~· supplied const;qtJE?nt l.tpun tht: 
issuance of a soli<::itat!.on, that such data is supplie-d only upon 
an ~~press undertakJ.ng made by pt~ospective biddet's. In t.h i.9 
latter regard, a pro forma acknowledgement of intention to bid 
might eiLbcJdy a standard non-disclosure agreement. 'I"tte alternative 
apptoach to non-disclosure agreements· set fort.tJ at paragraph A. 
2. (b) of the Sllpplen\f:lntacy rn~oonatiLon to the Interim fi.ule ie not 
supported. 

F'.3 
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~;11ere c~ntracts are aw~roed to third pat·ty ccH1tr:act:urs for use of 
GPLH technital data fen.- QOvernment putp)ses it i~~ t.vec(.1nfi:en:Jed that 
it be a condition of contr:act. tha~ t.~e third p-arty enter into a 
direct confidentiality g_nd non....,1isc1cst.rte agreerncnt in a 
prescrib .. ?C] form wi~Y:. the contractor who has exc.luai...,fe ccmmercial 
exploit:.at.lt)n r-ightst Such. an egreanent may th~n be ~Ltppl~ilented 
~~1 tJ1 any necen~ary ulidet.-·takinga b{:1tween those pa·r-ties for t'J1e 
o·riCJ inal contr·actot: t.o pt·ovlde technical aeeist~~nce to the th~_rd 
par-ty contractot» to facilitate ita e!Eficient use o.f that datD. - it 
would be expected that the reasonable cost of such technical 
a as istance to th~ third party contractor would lY~ an al!cwab1e 
cost Ut'r:le1:.· ita contract with i~he Govertn'lent. In these 
circunLStances diri:(;t privity of contract in the confidentiality 
and non-disc1()8Ut'e &Jr'6Ement is to bl~ preferred ov~r: a t.hird party 
t-,eneficiary right. · 

9overnrf\~·nt PUt}:!9§.L_~!f~€U1.S!.JllSh~! ...(GJ~I£1 

The d~finition of GPLR at 227~471 and 252;.227-7013(a}(l4) i.n the 
Apt·il 1988 Interim P..ule differs ft·(;tn the pt"evious oef.initi.o:; of 
the C.tt:iy 1967 Regulatton by referring only to Hdata-'' in its third 
l irie tsather t.han Btechnical data" .... this may be an error, since 
~1 technical datan is used later in the definitionw Ho.-~?ever .~ it is 

· recom.rnended that GPLR should include both technical data and 
cc:rnputer 90ft! ... ~are where, but for al7 agreement on exc:lusi·,,e 
c.."'·t'rnercial explolt.a.tion, the Government would ('~cguire unlisft.ited 
rights4 

4. ynpublished Worf'~ 

The definition of nuo~blished 11 set fot:th at 227.471 and 
252.227-7013(a)(20) in the April 19SS Interim Rule begs the 
question as to whetJ·H~r the delivery of unliroited rights technical 
data Ct" comput~r soft\i.'ace to or for the Government unue-r t.he 
contra.ct does or does not, in itself, constitute t"elease to the 
public. It is recc.nrnended that a\1 ehpreas statement be included 
in the definition t:.o extend the defLnition of Unpublishe-5 to such 
unll.rrd.ted rights dataf for •.vithout such a stata-r1ent it might be 
understood that recipients of such data were free to use, disclose 
and 9:.tploit that data, sinCEf it. is otherwise deaned to be in the 
public dcrnain this is sut-ely not the intention of the 
GOVGtnment. If the unlimited r·ights data is carrnercia1ly 
exploitable it falls outside ~1.e det:inition of an "agency reoordi' 
for the purpoeGs of 5 u.s.c. 552 as excepted by:32 C.F.F.. 518.3(b) 

_(2}(iii)o In addition Dc>D Directive 5230u25, Withholding of 
: Unclass if .too · '!'echn ical Data. from Public Dis.cloou-re, Nov~mr,.,er 6, 
1984 vould seek to· prevent un"t:eatri.cted disclosut'e to the public 
of ·even unlimited r:tghts dl:lta. Tbe Government •a int·ent apr-~ars to 
be to c.::ontrol <.."Clil.."ne~rciaJ.ly exploitable infotme.tlon prepared at its 
e>:pense - this needs to t..e fully reflectl9d in the appropt·tate 
regulations. 



A.c; wi t.h pt:ev ious rti!!gu18.t tons, 252, ~27 .... 7013 (t\pr 1988) does not 
·:~l~i.E~lv and i..malnbt~.{u.ously set forth the authc1:i1.ee J.e:~erds. It i.s 
r·,Qc·-r··<;i~.;~ .... lirvl' t"" 6 t. ~~u·j..lh·o·r-i•:r.0.. .. 1 ·l~.:··n·~o::: l-._Q s,t. Fortr" l't"' -~-........ 1 d h.'[~ -:_"\t' -~ ... •._1-},.,t,-ii.ll......,..- J.ir.A c;4 \....i -·.&..<AO'.Ai "-"·:;\_. J<.,.l,.... ...... ~ ~ .... m ~.&. .,t ... ~ .. /aJ.. ... ._rJJ7- 1 

;_ ndent.ed and blcck(.~ ot othe~"'vt'iee isol~ted ftc)-n. the gen~ra.l text 
of tl1:!! t~t!l~.ticn, In particular .r the L·ilnitiS"<..l RirJhts LegE?nrJ is 
confusing and app~ars to include refer·r;u1ces b'J S\~bp~.rar.jr.,phs oE 
tht:-: text of the teguiation witt.'1out full refer-encing .. b•.Jt l';l'at"t-:ly 
stating ., above•• <~ 

D ;J scn,.Ll"l'CS 

'11 t1ay 1988 
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Orbital c:! 5 c Sciences 
Corporation 

May 31, 1988 

Defense Acquisition Regulatory Counsel 
ATTN: Mr. Charles w. Lloyd, Executive Secretary 
Cafritz Building (U. S. Air Fore~ Entrance) 
1211 South Fern Street 
Arlington, Virginia 22202 

RE: DAR Case 87-303 

Dear Sir: 

This letter is being submitted on behalf of Orbital Sciences 
Corporation ("OSC") in response to the request for comments on 
the interim changes to DFARS 27.4 71 and DFARS 552. 227-7~103 that 
were issued by the Defense Acquisition Regulatory Counsel 
effective April 2, 1988. 

We believe that the proposed new definition of "Required as an 
Element of Performance Under a Government Contract or 
Subcontract," which is contained in the definitions of "Developed 
Exclusively with Government Funds" and "Developed Exclusively at 
Private Expense," contains a potential ambiguity that could lead 
to an interpretation that would seriously restrict the property 
rights of Government contractors who have invested in privately 
funded development. The proposed new rules base the allocation 
of intellectual property rights in a given item, component or 
process on whether the contractor or the Government funded 
development and whether the· development was "required as an 
element of performance under Government contract." Development 
is deemed to be "required as an element of performance under 
Governme.nt contract" if such development is "specified in a 
Government contract" or if such development is "necessary for 
performan.ce" of a Government contract. 

We believe that the "necessary for performance" clause is overly 
broad. If an item, component or process is to be used in the 
·performance of a Government contract, it: could be argued that the 
.development.of such item, component or process was "necessary for 
performance" of such contract. Thus, even if an item were 
developed solely:with private funding under an ihdependent, 
private development program, and if the owner then.entered into a 
Government contract to produce the item for sale to the 
Government, it might be argued that the original private 

12500 Fair Lakes Circle, Fairfax, Virginia 22033 (703} 631-3600 
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development was "necessary for performance" of the subsequent 
production contract, and the owner was thereby precluded from 
asserting ownership rights to the technology. This type of 
interpretation would operate as a serious disincentive to private 
development of technology for use in Government contracts. 

The ownership of intellectual property rights should depend on 
whether the Government or the contractor paid for the 
development. Even if it were necessary to include some reference 
to whether the item was a deliverable under a Government 
contract---and we believe it is not---the overly broad "necessary 
for performance" loophole should be deleted from the proposed 
regulations. · 

Respectfully submitted, 

~d~ 
. )PL-

Lesl1e c. Seeman 
Assistant General Counsel 

LCS/sra 

88-004FA 



E OF CHIEF COUNSEL FOR ADVOCACY 

May 31, 1988. 

U.S. SMALL BUSINESS ADMINISTRATION 

WASHINGTON, D.C. 20416 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles Lloyd 
Executive Secretary 

·oASD(P) DARS, 
c/o OASD (P&L) (MRS), Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR case 87-303 Department of Defense Federal Acquisition 
Regulation Supplement; Patents, Data, and Copyrights 

Dear Mr. Lloyd: 

These are the comments of the Chief Counsel for Advocacy of the 
u.s. Small Business Administration in response to the April 1, 
1988 interim rule on the ownership of p~tents, data, and 
copyrights under Department of Defense contracts (53 Fed. Reg. 
10781). Advocacy supports expanding contractor rights in 
technical data for commercial. purposes and agrees that the 
Government should make every effort to protect these rights. I 
am commenting on several areas where the interim rule is overly 
complex or burdensome and should be streamlined. I also have 
suggested some technical and drafting changes. Finally, while 
the DAR council has performed a regulatory flexibility·analysis 
of the rule, this analysis does not follow the Council's own 
procedures for conducting such analyses and is inadequate for 
the task of assessing impacts on small firms. 

The comprehensive interim rule implements changes required 
under Section 808 of P.L. 100-180 and Executive Order 12591! 
The rule also addresses DAR Case 87-37 concerning 
non-disclosure agreements initiated in the April 16, 1987 
partial final rule (52 Fed. Reg. 12391). 

The Office of Advocacy commented on the previous technical data 
rulemaking and supports the two goals embodied in that rule: : 
contractor ownership~of commercial rights in technical data and 
government ability to use most technical data for 
reprocurement, repair or maintenance.~ .The April 16, 1987 final 
rule created a new class of rights cail€d Government ~urpose 
License Rights (GPLR). The April 1, "1988 interim rule 
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expands GPLR and also attempts to implement Section BOB and 
E.O. 12591 which call for expansion of contractor rights in 
technical data to a greater extent than the April 16, 19B7 
final rule. The interim rule also reflects Section BOB's 
prohibitions on forcing contractors to relinquish rights in 
data developed at private expense, and its encouragement of 
contractors to license the use of their data to third parties 
for both commercial and governmental purposes. 

These strictures complicate acquisition and dissemination of 
data, however, when small firms require technical data to bid 
on solicitations, this data must be readily available for 
dissemination with the bid packages. In addition, any direct­
licensing scheme must ensure adequate opportunity for open 
competition among the potential licensees. The interim rule is 
a step in the right direction, but it does not clearly answer 
many small business concerns about technical data in the 

·procurement process. 

I. Specific Provisions of the Rule Are Too Complex 

A. Paperwork Burdens from the Proposed Use of Standard 
Non-disclosure Agreements Can Be Lessened 

The DAR Council recognizes that the requirements for the use of 
standard non-disclosure agreements may impose a significant 
paperwork and administrative burden, particularly on small 
business. Although the use of a solicitation provision in lieu 
of separate agreements would eliminate the paperwork burden, it 
may not be sufficiently protective of the proprietary interests 
of the originators of GPLR data. On the other hand, the 
paperwork flow contemplated by the interim rule is excessive 
and may well be reduced while still protecting contractors' 
proprietary interests in the data. 

While replacing the. non-disclosure agreement with a 
solicitation provision is an attractive alternative, I question 
whether it would adequately serve to protect the data from 
disclosure. This is because only those data recipients who 
actually submit proposals under a particular solicitation would 
be bound. Those who decline to submit proposals, for whatever 
reason, after receipt of the data package would not have agreed 
to the solicitation provision. Thus, since Congress has not 
established a separate cause of action for misuse of technical 
data, the originator of the data must rely on the breach of 
some contractual provision in order to protect its interests. 
This purpose is served by the standard non-disclosure agreement. 

The interim rule.conternplates that before a request for a 
technical data package containing GPLR data is granted the 
requestor must provide the contracting officer a· fully executed 
standard non-disclosure agreement or a copy of a previously 
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executed agreement. Thus, the contracting officer is assured 
that every requester has agreed to be bound by the GPLR 
restrictions whether or not an offer is ultimately made on the 
solicitation. Paragraph 2 of the agreement requires, in. 
addition, that written notice and a copy of the agreement be 
provided to the contractor whose name appears on the GPLR 
legend. This multiplies the paperwork burden by at least a 
factor of two. I doubt the necessity for this additional 
requirement. 

Although not discussed in the rule's preamble, the apparent 
intent of this provision is to put.the originator of the GPLR 
data on notice that the data has been disseminated and to 
routinely provide the identity of all firms which have received 
it. This would permit the originator, if it so desires, to 
monitor the commercial activities of the recipient to ensure 
that the data is not used for prohibited purposes. 

This same purpose can be accomplished with significantly less 
paperwork burden by permitting the contracting officer to 
inform the data originator that the non-disclosure agreements 
are available from the contracting agency on request. This 
would reduce the initial paperwork burden by half, yet permit 
data originators to learn the identities of the requesters. 
There will be many instances where originators will have little 
or no interest in the fact ·that GPLR data has been disclosed. 
A requirement for routine upstream notification to the 
originator will have no practical utility in those situations. 
As long as the originator is· informed that a solicitation using 
its data has been issued and the identities of the recipients 
are available on request, its legitimate interests are fully 
protected. 

B. Definition.of "Required as an Element of Performance 
Under A Government Contract or Subcontract" is Overly 
Broad 

The definition of "Required as an Element of Performance Under 
a Government Contract or Subcontract" contains the following 
operative clause " .• ~the development was specified in a 
Government contract or subcontract or that the development was 
necessary for performance of a Government contract or 
subcontract." (53 Fed. Reg. 10782 (emphasis added)). This 
could result in a considerable expansion of the technical data 
covered by this regulation and will introduce unnecessary 
uncertainty into the _technicql data procurement process. The 
definition should read " ... the development was specified in a 
Government contract or subcqntract." with th~ final clause 
deleted. 



-4-

A broad definition which involves often subjective 
determinations regarding what was "necessary" under a 
Government contract -- as opposed to that which was actually 
specified -- combined with the requirements for pre-award 
notice, post-award notice, and technical data lists, will 
create a monstrous paper flow and endless negotiations. 
Contractors will be forced to try to establish rights in any 
newly developed items which the Government may later claim to 
have been "necessary" for performance. Consequently, 
contracting officers will be forced to negotiate rights not 
only in items delivered under the contract but in items which 
may have a tangential relationship to the deliverable item.. 

For example, if a contract calls for equipment to be accurate 
within a certain tolerance and the contractor is forced to 
develop a testing device to determine if this tolerance is met, 
the question becomes whether the development of this testing 
device was "necessary" for performance. Faced with this 
uncertainty, a cautious and prudent contractor would apply for 
rights in this item, thus beginning another negotiation cycle. 
Due to the already heavy paperwork flow and complexity of the 
technical data rule this extra uncertainty should be removed. 

II. Role of Data Brokers Under the Interim Rule Is Undefined 

One of the ways which small firms have avoided delays in 
acquiring data needed to bid on government contracts has been 
to order the data packages f~om independent firms (also small 
businesses) known as "data brokers". currently, data brokers 
are often able to provide technical data packages much faster 
than the government repositories. However, under the interim 
rule the amount of data available for data brokers may be 
significantly reduced. Under previous regulations brokers 
could obtain any data in which the Government has unlimited 
rights, but were not able to obtain data developed at private 
expense in which the government had only limited rights. 
However, under the interim rule unlimited rights in the 
government may become the exception rather than the rule, and 
consequently, fewer technical data packages may be available 
for dissemination. The standard non-disclosure agreements for 
Government Purpose License Rights (227.473-l(c)(2)) seem to 
preclude data brokers from disseminating GPLR data since this 
dissemination can be considered a commercial purpose. I 
question whether the DAR Cou~cil intended this effect. 

Data brokers have served a useful pur~ose in assisting small 
businesses obtain timely access to technical data. Therefore, 
I believe that the final rule should not· exclude data:brokers 
from the procurement process. In fact, data brokers could 
serve as a valuable tool to r~duce the burden on the Government 
of distributing technical data which is acquired with GPLR. 
Brokers could execute non-disclosure agreements with the 
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contracting activity and receive the GPLR technical data. The 
broker would then be .responsible for securing non-disclosuie 
agreements from potential bidders and tracking these 
agreements. This would reduce the burden on government to keep 
track of these agreements and mail out the data packages. 

Therefore, I suggest that the final regulation make clear that 
data brokers are allowed to disseminate data acquired under 
GPLR as well as data with unlimited rights, and make whatever 
provisions may be necessary to protect the rights of the 
originating contractor. 

III. Inherent Differences Between Government Purpose License 
Rights Data and Limited Rights Data Must Be Recognized in 
Negotiations 

The interim rule has taken an overly simplistic "one size fits 
all" approach to data rights negotiations. As a result, the 
guidance does not adequately reflect the n~cessary distinctions 
between negotiations in various situations. The rule should 
explicitly recognize these distinctions, and more carefully 
tailor and simplify the procedures for negotiations. 

A. Procedures for Negotiations Are Too Complex 

Contracting officers are required to establish rights in data 
as early as possible when a contractor contributes to the 
development of an item or process. However, the interim rule 
does not clearly distinguish between negotiating for rights in 
data developed with mixed funding, private funding, or 
government funding. These rights are inherently 9ifferent and 
different negotiation standards should apply. 

For example, under Section 227.472-3(b)(2)(i)(A), describing 
rights in data developed exclusively at private expense, 
contracting officers must consider options such as "developing 
alternate items, components or processes" or a prime 
contractor's commitment to qualify additional sources, before 
entering negotiations. However, the interim rule also 
specifies that he shall not acquire rights in limited rights 
data unless "there is a need for disclosure outside the 
government" or when the cost savings of competitive 
reprocurement are greater than the cost of acquiring the data 
(Section 227.472-3(b)(2)(ii)(A)&(B)). At the same time, the 
contracting officer is instructed by Section 227.473-l(b)(2)(i) 
to consider the following factors (see C below) in negotiating 
rights: 1) acquisition strategy, 2) if the item will be 
competed, 3) timing of competition, 4) commercial potential for 
the item, 5) funding contributions, 6) alternative sources of 
supply, and 7) the burden on the Government of protecting the 
data. 

~--------------- - -- - -
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These seven factors are not applicable ~n all negotiating 
situations and should be streamlined in the various sections 
which describe each type of rights. For example, in a limited 
rights situation negotiating factors number 2, 4, 5, and 7 are 
of little relevance and will serve only to confuse the-parties 
and contracting officers. A mace straight-forward and simple 
approach is warranted. In addition, the examples in Section 
227.473-l(b)(2)(ii) deal with only the simplest situations and 
do not provide any real guidance to contracting officers. The 
DAR council should attempt to consolidate all applicable 
negotiation factors into the sections describing each type of 
rights and should expand the examples to provide ·meaningful 
guidance to contracting officers. 

B. Time Limitations on Data Rights 

The rule includes presumptive time limitations for the 
expiration of limited rights and Government Purpose License 
Rights (227.473-l(b}(2)(iii)). I feel that the time limitation 
for both types of rights should be longer and that absent a 
strong showing of need by the government, limited rights should 
gen~rally have no expiration date. ' 

Section 227.473-l(b}(2)(iii) establishes a presumptive time 
period of between one and five years for expiration of both 
GPLR and limited rights. I do not bel~eve these time periods 
should be the same, but regardless of how that issue is 
resolved the proposed time periods are too short. The running 
of this time limit begins on·the estimated date of "first 
production delivery" to the government. Items or components 
which are developed with mixed funding (GPLR) normally will not 
be developed into commercial products simultaneously or even 
within a few years after the government receives its first 
product. Restricting the time period to an upper limit of five 
years would not normally allow enough time for commercial 
development and marketing. Many products may take three to 
four years to reach the market, not including time for market 
penetration of the product. Consequently, much data which has 
commercial potential will require rights for a minimum of the 
upper limit of 5 years. On the other hand, since this data was 
developed partly at government expense, some time limit is 
appropriate. I recommend that for GPLR the negotiated time 
period be extended to at least two to seven years and that 
extensions as described in Section 227.473-l(b}(2)(iii)(C) be 
granted liberally. However, the first criterion for these 
extensions; i.e. - "other interested parties have not requested 
actess to the technical data;" should be d~leted entirely 
because commercially valuable data will always induce a large_ 
number of requests {or data. 
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In general, limited rights will attach to items or technologies 
which were already in existence prior to a Government 
contract. This is especially true for items which are 
subcontracted by large prime contractors to small "component" 
manufacturers. The interim rule correctly states that the 
government should only acquire rights in these items under 
certain circumstances. However, I see no justification for 
cutting off a contractor's right in these items after a certain 
period of time. The government can negotiate to obtain this 
data for reprocurement purposes either through lump sum, or 
royalty arrangements and thus there is no need to place a time 
limitation on the ownership of privately developed items or 
technologies. Therefore, I suggest that time limits should 
normally only be negotiated in government purpose license 
rights situations. 

c. Some Standards for Negotiation Do Not Reflect Balancing 
of contractor and Government Interests 

The seven negotiation factors in the interim rule are to be 
considered when determining what rights the government needs to 
obtain in technical data. Many of these are useful and well 
conceived however, three of these factors seem to present a 
one-sided view of the process. Section 227.473-l(b)(2)(C) 
calls for a determination of whether the technology can be 
commercialized. Recent changes in methods for transferring 
government-owned technology have centeied around the fact that 
government traditionally does a poor job in evaluating which 
technologies have commercial potential and which do not. 
Therefore, it makes little sense to put this burden on· 
contracting officers. Instead, contracting officers should 
solicit information from potential contractors on possible 
applications of the item or process rather than make such 
determinations themselves. Section 227.473-l(b)(2)(F) refers 
to the development of alternative sources of supply, in most 
cases where the government will reprocure an item it will be 
cheaper to compete that item. Finally, Section 
227.473-l(b)(2)(G) calls for consideration of the government's 
burden for protecting data owned by contractors. Obviously 
this factor always will lead contracting officers to seek 
unlimited rights since this is the only type of rights which do 
not burden the government. These factors should be eliminated 
or better articulated to give a more balanced view of when 
negotiations are appropriate and how they should be conducted. 

IV. Loss of Rights for Omissions from Technical Data. Lists and 
Pre-Award or Post-Award Not1f1cat1ons Should Be El1m1nated 

Section 227.472-3(a)(l)(ix) assigns unlimited rights to the 
government when technical data is delivered to the government 
without being included on the technical dat~ list. The 
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technical rlata list is required by clause 252.227-7013(k). 
However, the regulation is unclear how contractors or 
subcontractors will be protected from mistakes which are 
inadvertent but would otherwise have the effect of giving the 
government unlimited rights. 

Several situations could arise in which, through no fault of 
the contractor or subcontractor, technical data does not appear 
on the technical data list. There seems to be no mechanism in 
the interim rule for assuring that contractors will submit the 
claims of subcontractors for ownership of technical data. 
Consequently, the rights of these contractors should not be 
subject to "sudden death" if an item in which they have a 
substantial investment is inadvertently left off the technical 
data list or notice. In fact, it is conceivable that a 
contractor or subcontractor could lose rights in an item 
developed entirely at private expense with large commercial 
sale potential if the data is inadvertently delivered but left 
off of the technical data list. Instead a procedure similar to 
correction of markings (227.473-3(c)) should be employed to 
allow correction of inadvertent omissions in submissions. I 
suggest that a six month grace period for this and similar 
situations be written into the rule. 

' 
V. Exceptions to Negotiations Should be Limited and 

Restrictions on Subsequent Negotiations ·Must be Narrowly 
Drawn 

Section 2.27 .473(d) allows a contracting officer t"o determine 
that negotiations are impracticable in two situations; 1) there 
are numerous offerors, or 2) an award must be made under urgent 
circumstances. These reasons seem to contemplate that 
negotiations will only be declared impracticable during the 
solicitation period (pre-award). However, this is not 
specifically spelled out in the regulation. I agree that when 
these circumstances exist negotiations may be impracticable, 
but these circumstance should only arise during the pre-award 
procurement phase not to items negotiated post-award. By not 
negotiating or delaying negotiations contracting officers will 
not be able to establish minimum government needs as required 
by 227.472-2 until later in the procurement process, thus 
unnecessarily subjecting contractors to extended periods of 
uncertainty. Therefore, the regulation must make clear that 
negot1ations are impracticable only when the above · 
circumstances are present prior to an award of the contract~ 

After negotiations are declared impracticable contracting 
officers must insert into the contract a clause "providing 
procedures for subsequent negotiations of the respective rights 
of the parties." 227.473-4(d)(l}. In this situation, 
contracting officers should be required to include more than 
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just the procedures for subsequent negotiations in the 
contract. Important elements such as: 1) a time limit on 
negotiations and 2) a back-up clause should negotiations break 
down, must be included. The back-up clause could specify that 
after the time period for negotiation expires all technical 
data would be considered limited rights data subject to the 
validation procedures under Section 227.473-4. While this 
safeguard would clearly favor contractor ownership of data over 
government ownership, this policy is clearly contemplated in 
Section 808 and E.O. 12591. The DAR council should include 
these two concepts in Section 227.473-l(d)(l) of the final rule. 

VI. Technical and Drafting Changes 

A. The Definition of "Government Purposes" is Overly Broad 

In Section 227.471 the definition of Government Purpose License 
Rights includes a description of government purposes: 
"Government purposes include competitive procurement, but do 
not include the right to have or permit others to use technical 
data ... for commercial purposes." This definition has two 
deficiencies. First, it is incorrectly worded and second, it 
is vague. The definition should be changed to read: 
"Government purpose include competitive procurement, but do not 
include the right to use or permit oth~rs to use technical 
data •.. for commercial purposes." (new language underlined). 
In addition, the definition provides no guidance on what other 
activities might be considered government purposes. The DAR 
council should expand this definition and provide more examples 
of "government purposes". 

B. Balancing of Interests Misstates Government Interests 
In Competitive Reprocurement 

Section 227.472-l(c}(2) reads "When the Government pays for 
research and development, it has an obligation to foster 
technological progress through wide dissemination of the 
information and where practicable, to provide competitive 
opportunities for other interested parties." The last clause 
in this section should be changed to more strongly reflect the 
pro-competition dictates of the Competition in Contracting Act 
(P.L. 98-369}. The section.should read "When the Government 
pays for research and development, it has an obligation to 
foster technological progress through wide dissemination of the 
information and to the greatest extent possible, to provide 
competitive opportunities for other interested parties." (new 
language underlined). 
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c. Standard Non-disclosure Agreements 

Under the interim rule standard non-disclosure agreements will 
provide the mechanism to protect the originating contractors 
rights. However, sub-section (2)(i) reads "This Agreement must 
be executed by an official authorized to bind the contractor." 
The word "contractor" is too narrow to bind all potential users 
of the data. The word "contractor" should be changed to 
"recipient" in order to correct this unintended limitation. 

D. Subcontractor Should Be Added to Section 227.473-2 

Section 227.473-2 contains the general prohibitions from 
Section 808 of P.L. 100-180 against relinquishing rights in 
data developed at private expense. However, subsection 
(b)(l)(ii) should read "To refrain from offering to use or 
using, an item, component, or process to.which the Contractor 
or subcontractor is entitled to restrict the Government's 
rights in technical data under 10 u.s.c. 2320(a)(2)(B)" (new 
language underlined). This change will make clear 
subcontractors have rights in technical data which may be 
independent of the prime contractor. 

E. Contractors Must Receive Notice of Non-conforming 
Markings 

When technical data is delivered with incorrect restrictive 
markings Section 227.473-3(e) ~allows the government to use the 
data according the correct markings and requires the contractor 
to correct these markings. However, there is no requirement in 
that section for the government to notify the contractor of the 
incorrect markings. Therefore; subsection (e) must be 
rewritten to require the government to give notice of incorrect 
markings and to distinguish this from a challenge under section 
227.473-4(a). 

F. Pre-challenge Requests for Information Must Be Limited. 
in Scope and Allow A Reasonable Time to Respond 

The validation procedures for technical data include a 
pre-challenge request for information by a contracting 
officer. I support this concept because it will allow 
contracting officers to check the facts before initiating a 
challenge to markings on technical data. However, the scope of 
this inquiry should be·limited to two areas; first, details 
about the development of the item or process, and second, 
details about the funding used for the development. In 
addition, Section 227.473-3(b)(l) states "The contracting 
officer should provide a reasonable time for submission of the 
required data." This statement must be modified to read "The 
contracting officer shall provide a reasonable time for 
submi~sion 6f the required data." A reasonable time frame 
would be four to six weeks. 
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VII. The Initial Regulatory Flexibility Analysis is 
Deficient in Several Areas and Does Not Follow DAR 
Council Procedures 

I am pleased that the DAR Council has performed an Initial 
Regulatory Flexibility Analysis (IRFA), however, the analysis 
which was performed does not address several important issues, 
such as paperwork burdens and impacts on data brokers. Where 
the IRFA does address the issues, it.does not adequately 
explain the DAR Council's rationale for the alternative 
chosen. Finally, the impact of this rulemaking is primarily 
its paperwork burden and the DOD has not made the paperwork 
clearance package available to the public so that these impacts 
can be evaluated. Therefore, the public does not have all of 
the information necessary'on the impacts of the rule to make 
informed comments on the various regulatory alternatives. 

In February, 1987 the CAAC and DAR Council developed joint 
operating procedures for complying with the RFA. The IRFA 
performed on the interim rule did not follow these procedures. 
As noted above, Advocacy's main concern with the rule is its 
complexity and the paperwork burden on small entities of 
complying with the rule. While the rule's impact is difficult 
to quantify, the general descriptive statements permitted by 
Section IV(A)(8) of the guidelines~ do ~ot address or describe 
how this rule has been consolidated or simplified as required 
in IV(B)(6)(b) of the guidelines. In addition, the reporting 
and recordkeeping requiremen~s were not adequately described or 
analyzed. As a comparison, the DAR Council performed a much 
better analysis of the impact of the implementation of Section 
1207 of Public Law 99-661. 

Section IV(B)(3) of the guidelines describe procedures for 
conducting a final regulatory flexibility analysis (FRFA). The 
guidelines require: "A description of each of the significant 
alternatives to the rule considered and why each was accepted 
or rejected." (Section IV(B)(3)) The DAR Council should fully 
address all alternatives it is considering in the final rule, 
not just those listed in its initial regulatory flexibility 
analysis. In addition, the council should provide several 
elements which were missing from the IRFA: 1) an estimate of 
the number of small firms affected; 2) a more accurate 
characterization of the affected firms; and 3) estimates of the 
cost and skills required of small firms to comply with the 
paperwork associated with the final rule. 
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Conclusion 

Despite the tight deadline for compliance with Section 808, the 
DAR council's interim rule addresses most of the complex and 
conflicting concerns of contractors and the Government. 
Advocacy supports the concept of contractor ownership of 
technical data, but changes in the interim rule must be made in 
order to keep the complexities of contractor ownership from 
overwhelming the goals of the Competition in Contracting Act. 
I urge the DAR Council to adopt the changes suggested in these 
comments and any other changes which will help accomplish this 
purpose. 

(JfCPt;l 4u~ 
Frank s. Swain 
Chief Counsel for Advocacy 
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AMIC CONTROLS CORPORATION 

May 25, 1988 
RJK-88-028 

Defense Acquisition Regulatory Council 
The Pentagon 
Washington, DC 20301-3062 

203 528-9971 

Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASP(P) DARs, c/o OASD (P&L) (MRS) 
DAR CASE 87-303 

Gentlemen: 

TWX: 710 425-1994 

This letter is to advise that Dynamic Controls Corporation endorses the Proprietary 
Industries Association's comments to the new interim DOD data rights regulations effective 
4/04/88. 

Of particular concern are the new definitions at 227.471 of "Developed Exclusively with 
Government Funds", "Developed Exclusively at Priva'te Expense", and "Required as an 
Element of Performance Under a Government Contract or Subcontract". The definitions 
completely ignore private development if the data was every included as a contract re­
quirement in any contract or subcontract. Since the definitions provide the foundation 
for all subsequent· regulations, it is essential that the definitions fully ·recognize private 
expense development under all circumstances. 

Very truly yours, 

DYNAMIC CONTROLS CORPORATION 

77-Uf?J~· 
Ronald J. Kowalski 
Marketing Manager 

RJK/pap 
, cc: Bettie McCarthy 

733 15th Street, NW, Suite 700 
Washington, DC 20005 
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May 27, 1988 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Reference: DAR Case 87-3Q}.A 
DAR Case 88-610 

Dear Mr. Lloyd: 

This letter provides clarifications and fur~her background for the 
questions raised by ERC's letter to you of ~ay 6, 1988. Discussions 
between Mr. R. Summerour of the DAR Council Technical Data Committee 
and the undersigned, suggested the need for this letter. 

ERC's concern is that the Interim Rule, 53 FR 10780 of April 1, 1988, 
on Rights in Technical Data, should be clarified to.affirmatively set 
forth the rights of contractors to· commercially use, sell or dispos·e 
of the rights which contractors retain in the results of goverruaent 
or mixed-funded research. 

It is !.!nderstood that security requirements may restrict corrm1ercial 
use of military technology.. It is also clear that license 
agreements may not restric,.t the use of technology so as to violate 
anti-trust laws. 

An issue that has arisen at ERC is whether the goverrunent becomes a 
participant in any income or profit derived from the sale or license 
of the technical data where ERC solely, or jointly with the 

government, possesses rights of use, sale etc., in technical data. 
Naturally, the government has a contractual right to recover non­
recurring. costs on commercial sales when the provisions of DOD FAR 
Supplement Part 35.71 apply. But absent those provisions, ERC 
understood tha·t each party, the government and Ea.C, could not restrict 
the use or disposition of the other's rights, except to the extent 
limited by contract. 



ENERGY RESEARCH CORPORATION 

ERC has encountered a contrary and we believe unique interpretation 
on the part ·of our local DCAA. Since May of 1986, DCAA has made clear 
to ERC (through correspondence and audits) their opinion that the 
government is entitled (as a dollar for dollar reduction to G&A 
expenses) to share in all license income earned by ERC which may 
have resulted from technology developed under government Contracts, 
or ERC' s IR&D. DCAA cited DOD FAR Supplement Part 35.71 as further 
support for this position, though not applicable to any ERC contracts. 

DCAA feels that costs associated with license income should not be 
charged to government contracts, either directly or indirectly, or 
to IR&D. DCAA has not defined what they mean by costs associated 
with license income. By seeking to deduct all license fees income 
from IR&D and G&A expenses, DCAA has implied that the government 
owns all the rights to the technology which is licensed independent 
of the contractor's rights to use the technology. DCAA has essentially 
asserted that the government is a partner in any profit from licensing 
of technology developed under government funded and mixed-funded 
efforts. Nor does DCAA consider IR&D costs to be a private expense. 

·If w~ are in error, then the right of the government to participate 
in profit or income derived by a contractor from technology developed 
by government funded, mixed-funded or private efforts is not limited 
to licenses. It would include profits or income from any source, 
such as the sale of any products incorporating the technology. Based 
on ERC's experience the provisions of DFARS\35.71 would seem to cover 
the matter, but apparently not clearly enough. 

For the above, reasons, we have. suggested clarification is in order. 
The purpose of this letter is not to obtain an adjudication between 
ERC and DCAA. It is to point out that the present regulation has 
been misinterpreted by DCAA qn a continuing basis. Clarification 
of the regulations will avoid a recurrence in the future. Rights 
to ·use technical data and know-how for commercial purposes should 
be concisely explained along with approp~iate limitations such as 
security, anti-trust, and DFARS 35.71 provisions. 

Your responsiveness has been appreciated. If you need anything else, 
please call the undersigned. 

Very truly yours, 

Ross M. Levine 
Contract Administrator 
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Shipbuilders 

Council of 
America 

1110 Vermont Avenue, N.W. 
Washington, D.C. 20005-3553 
202-775-9060 

Dear Mr. Lloyd: 

Subject: DAR Case 87-303 

May 31, 1988 

The Shipbuilders Council of America submits this letter in response 
to the request for comments on the Department of Defense interim rule to 
implement section 808 (Rights in Technical Data) of Public Law 100-180. 
The Council is the national organization representing principal domestic 
shipbuilders, ship repairers, and the vendors of equipment and services to 
those industries. 

GENERAL COMMENTS 

In several places, technical data are referred to in a· context which 
would seem to include computer software, but computer· software is not 
referred to specifically. Several of these, but probably not all, are 
pointed out below. We suggest the regulati~n should be combed for all 
such occurrences of either term, and the other adde~ where appropriate. 

This regulation on technical data, computer software and copyrights 
is becoming unmanageable. It is so long, complex and filled with so many 
nuances and subtleties that it will soon require one person per company 
full time to keep track of changes and to administer the clauses in 
several contracts. We question whether the imposition of ever increasing 
paperwork burdens on all contractors and subcontractors will increase the 
cost of all items to the Government far beyond the cost increment the 
Government perceives it is: paying for what. it considers noncompetitive 
procurements. 

SPECIFIC COMMENTS 

227.471 Definitions 

1. The change, putting the definitions in the contract clause (252.227-
7013), is a. good_ one. It eases contract administration not to have 

. to refer to a_ second· document for something as important as 
definitions of terms .. : · · 

.2. "Developed Exclusively with Government Funds refers to "item, 
component, or process" but not "computer software." Granted, no 
instance could be found in the policy or the clauses referring to 
computer software developed exclusively with Government funds, so 
maybe there is no need to refer to computer software in this 
definition. But it certainly ~eems odd that in a policy dealing with 



rights in "Technical data, Other . Data and Computer Software, and 
Copyrights", and especially in a clause (252.227-7013) entitled 
"Rights in Technical Data and Computer Software," one may speak of 
technical data developed exclusively with Government funds, but omit 
any ·reference to computer software developed exclusively with 
government funds. Was this intentional? 

3. "Developed Exclusively at Private Expense" 

A. Again, this definition does not refer to computer software. 
Yet, some places in the policy-- for example 227.481 (we assume 
this subpart is carried over unchanged in the proposed policy)-· 
- refer to "computer software developed at private expense." 
The clause at 252.227-7013(c)(i)(iii) refers to commercial 
computer software, etc. "developed at private expense." The 
clause 252.227-7038(a)(l)(i) refers to computer software 
developed exclusively at private expense. These inconsistencies 
should be cleared up. 

B. Insert "directly" after "paid for" in the first sentence. This 
is obviously what is intended, and without it the definition is 
almost as vague as the term it is attempting to define. 

C. The part of the definition beginning, "Independent research ... " 
to the end should be deleted and the following substituted: 

"Items components or processes and computer software 
I 

for which the costs of development are charged as 
indirect costs against Government contracts or a 
Government contract. shall not be considered as paid 

. for directly by the Government, such indirect costs 
specifically include, but are not limited to, 
independent research . and development ·and bid and 
proposal costs as defined in FAR 31.305-18 (whether or 
not included in a formal independent research and 
development program) . ". 

This one sentence overcomes the following objections to the 
proposed definition: 

a. The sentence beginning "All indirect costs ... " is not 
needed because if development was required as an element of 
performance in a Government contract or subcontract, then 
the item comes under the definition of "Developed 
Exclusively. with. Government Funds." 

b. It goes ~ome, ·way· to~ard defining "indirect costs," rather 
than introducing .. a. new term whose meaning is not entirely 
clear from the context. · 

c. The proposed definition has an air of being tacked together 
(which it has been). . The substitute integrates and 
rationalizes the concepts of indirect costs and IR&D and 
B&P costs, making obvious that IR&D and B&P costs are types 
of indirect costs. 

2· 



d. The sentence · in the proposed definition beginning, 
"Indirect costs are considered funded at private 
expense ... " has the fatal flaw that it uses the term it is 
attempting to define. 

e. It meets the objective of simplifying and streamlining 
subpart 27.4. 

4. "Required as an Element of Performance Under a Government Contract or 
Subcontract" - If ever a term. stood on its own," needing no further 
elaboration, this is one. It has been used since time immemorial iri 
these policies with no need of definition. The purpose of its 
addition now is obvious: to extend the. plain meaning of the words to 
encompass "development [that) was necessary for performance of a 
Government contract .or subcontract." These words subvert the plain 
meaning of the term "required as an element of performance," and 
amount to overreaching. The Government should be satisfied with 
getting what it specifically asks for, without forcing a contractor 
to relinquish rights to a tool, a method or computer software that it 
considered necessary for per.formance of a contract. These may. ~ave 
been developed on its own account in anticipation of what it hoped 
would be a series of contracts. The words as they stand could cover, 
for example, special facilities for handling nuclear waste. These 
would be "necessary for performance" of a nuclear refueling contract, 
and under the broad reach of the definition, the contractor could be 
~orced to relinquish technical data on the facilities for the benefit 
of his competitors. \ 

227.472-3 Rights in technical data 

(a)(l)(ii) 

(a)(l)(ix) 

This uses the 
performance .... " 
definition of 
Performance ... "? 

term "specified as an element of 
How does this relate to the DFARS 
"Required as an Element of 

By this policy, a contractor relinquishes rights in 
technical data which are delivered without being 
identified in a list made part of the contract. The 
general requirement embodied here and in various other 
parts of the policy and clauses, to list in advance as 
part of the contract.all technical data which will be 
furnished with other' than unlimited rights, is 
impossible to fulfill in many cases. A prime 
contractor for construction of a new submarine, for 
example' ·.· can anticipate having thousands of 
subcontractors·. ·. It is impossible to know in advance . 
who these:will' be, and which ones plan to submit such 
data. 

The drafters of the policy apparently recognize this 
because they attempt to provide in 227.473-l(a)(3) and 
252.227-701;3(j) for "postaward notification" of use of 
items for which technical data may be submitted with 
other than unlimited rights, and for bilateral 
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modification of the· contract [at section (c) (1) (ii)] 
to include such technical data. But w~ question the 
wisdom of such. a policy. If it is enforced 
rigorously, it will increase the cost of the product 
to the Government to accommodate the need for frequent 
contact modifications as each subcontractor steps 
forward with his proprietary technical data. It is 
another step away from the realities of the 
marketplace. 

We also believe the regulation should address the subject of rights. 
in technical data when a prime contractor receives substantial quantities 
of technical data from subcontractors. . We would propose the following 
language to address this subject. 

(a)(3) "Where data is acquired from a subcontractor through 
the flowdown of the applicable clau~e, a prime 
contractor or higher tier subcontractor r will have an 
interest in the use of the data to the same extent as 
the Government itself. Therefore, where the 
Government· itself is entitled to unlimited rights in 
data, its prime contractors and higher tier 
subcontractors are entitled to unlimited rights in 
these data for the performance of their contracts." 

In our view, the above language does not work a substantive change in 
the law, but simply addresses a situation 

1
which has not been squarely 

faced in the past. Therefore, it has been a bone of contention between 
prime contractors and their subcontractors. 

227.473-1 Procedures for establishing rights in technical data 

(a)(4)(ii) This requirement [invoked in 252.227-7038 (a) (1) (iii) 
and (iv)] to list in advance in the contract and 
certify costs of development of items for which data 
will be submitted with other than unlimited rights 
will increase the cost of the product to the 
Government even further than the ''mere" requirement to 
list the items referred to under 227.472-3 above. In 
a very real way, it adds insult to injury. Formerly, 
this information was required only if the contractor's 
assertions were challenged under 252.227-7037. Now it 
must be provided as a matter of course and 
incorporated in the contract.· It makes the process 
even more adversarial; adding an air of, "We don' t 
accept· your · bare· asser:tions ; now you must prove them 
with numbers." An ~.immediate, practical problem with 
the ~equirement·is that a contractor. may long ago have 
discarded records of· costs of development of an i tern 
which he has-managed to keep proprietary. What will 
be the effect if he cannot provide the information? 

The larger problem is that it will add to the 
contractor's cost of doing business -- and ultimately 
to the cost of the product to the Government -- for no 
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good reason. The genesis of this requirement 
obviously is the perception that the Government is 
been taken to the cleaners on reprocurement. At least 
one study (Office of Secretary of Defense Technical 

. Data Rights Study Group, 22 June 1984, quoted in 
Government Contractor Briefing Papers No. 88-2, 
February 1988, "Government Rights in Data & Software") 
has concluded that this is not a large problem, that 
only 3% of spare parts acquisitions had been made from 
a sole source because of limited data rights. We 
would expect that the increased cost to the Governmen~ 
of requiring all these extra data on every contract 
from every supplier . who has proprietary data will 
outweigh the (perceived) extra costs of sole source 
procurement. 

The worst aspect of this situation is that the 
Government position is founded on the supposition that 
most of the sole source providers are cheating. If 
many of them are cheating, which seems unlikely, then 
maybe the savings from increased competition. will 

-exceed the extra costs of ferreting them out. But 
even that is a doubtful proposition. If most of them 
are not cheating, then the only effect of these new 
requirements will be to increase paperwork and costs. 
The sole source providers will still assert their 
proprietary. rights and name their own price, now 
inflated by these additidnal costs. 

There are two very undesirable side effects of this 
process which are . difficult to quantify, but which 
should be considered. One is that many suppliers who 
have the choice will opt out of Government contracting 
not only because they do not want to have to reveal 
cost information, but because they are daunted by the 
sheer volume of.dense regulations they must deal with. 
The other consideration is. that as these regulations 
become more and more onerous , the cost of making 
innovations and maintaining them as proprietary goes 
up and many entrepreneurs will be discouraged from 
even trying. 

227.473-1 Procedures for establishing rights in technical data 

(a)(3) 

(c)(l)(i) 

This policy. statement says the clause at 252. 227-7013 
requires the: contractor to :notify the contracting 
officer ~"prior to .committing to the use" of items, 
etc., ·for which technical data will be submitted with 
o~her than unlimited rights. Yet the language of that 
cla~se at section (j) can not be read to require prior 
notice. It requires notification merely of "use." 

This paragraph speaks 
components, processes 
delivered with other 
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(and rights therein), 
than limited rights." 

items, 
to be 

This 



(c)(2)(i) 
through (iii) 

apparently has gotten garbled. The technical data 
would be delivered with other than unlimited rights, 
not the items. 

On balance, the alternative to the Standard Non­
Disclosure Agreement for GPLR data proposed in the 
background section seems preferable, especially from 
the standpoint of the Government. It would make the 
contracting process much less cumbersome, yet should 
protect adequately the rights of the proprietor of the. 
data provided the notice in the solicitation is 
sufficiently conspicuous and the legend on the . data 
itself gives sufficient notice. If the legend to ~e 
used on the data is that specified in 252.227-7013, 
changes are in order; that legend does not give 
sufficient notice. (See elsewhere in these comments.) 

227.473-3 Marking and identification requirements 

(c) This section states the policy that a contractor ... has 
six months to correct the omission of restrictive 
markings on technical data. Ye can find no place in 
the clauses, however, that informs the contractor or 
subcontractor of · this. In view of the repeated 
requirements in the clauses that all data submitted 
with other than unlimit~d rights must be listed in 
advance, etc. , we consider this a serlous omission. 
This is especially true for smaller subcontractors who 
may not be as familiar with DFARS policy as large 
contractors. 

252.227-7013 Rights in technical data and computer software 

(b)(2) This clause should require the Government to forward 
to the contractor a copy of any Standard Non­
Disclosure Agreement under which the Government 
licenses GPLR data to a third party. This burden 
should be on the Government as licensee; the 

·Government should not put the burden .on · the 
sublicensee as is done in the Standard Non-Disclosure 
Agreement [227.473-l(c)(2)(iii) in paragraph (2)]. 

The GPLR ·legend required by this section is seriously 
deficient in referring to "restrictions ... set forth 
in ... paragraph (a) (14) . above." The person receiving 
an item of·technical data.will have only the legend, 
he will· not .. be able to refer to~ "paragraph (a) (14) 
~hove." . It is doubtful such a notice would ever be 
deemed sufficient. 

This legend question has gotten completely ·out of 
hand.·· All the legends proposed in this. regulation are 
so long and complex even where they refer to 
another document and depend on ·such specialized 
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(b) ( 3) ( i) 

(b)(3)(iii) 

(f)(2) 

(j) 

terms that: 

o fitting them on a drawing, for example, has 
become a daunting task; and 

o they facilitate the argument that they are so 
complex and confusing as to be meaningless to the 
ordinary person. 

We urge that a thorough assessment, with a reappraisal 
of the purpose of the legends, be made with the object. 
of simplifying and perhaps unifying them. The legend· 
should not refer to another document. 

This paragraph refers to "data in the categories in 
(a) (1) above." This reference does not make sense. 
(a)(l) above is the definition of "Commercial Computer 
Software." Should the reference be to "(b)(l(ii 
through ix) above"?. [Note that a reference to (b) (1) 
above would not be proper as the category of (b)(l)(i) 
is included by the language "developed exclusively at 
private expense" in (b)(3)(i).]. 

Another common fault with all the legends in this 
clause, evident particularly in the Limited· Rights 
Legend, is that it is difficult to tell where. the 
legend begins and ends. \The legend should be set off 
as by indenting it. This is especially necessary 
where directions to the contractor occur in the middle 
of the legend. 

The first sentence of this paragraph makes absolutely 
no sense. 

It is assumed this paragraph is referring to items, 
etc. for which technical data will be submitted with 
other than unlimited rights." 
explicit. 

This. should be made 

252.227-7018 Restrictive markings on technical data 

Does this clause apply to restrictive markings on computer software? 
If so, ~his should be made explicit. 

(b)(3) We question the need for this requirement, especially 
in view of the· potential for abuse, unwarranted 
harassment of subcontractors,. etc. Also, the clause 
itself at ' · (f)· provides for direct pass down . to 
sub.contractors, .. the . subcontractors . then standing in 
pla.ce of :the contractor. The subcontractqr may 
deliver data with other than unlimited rights directly 
to the Government. In these circumstances, it would 
be more appropriate for the Government to police its 
contract.requirements. 
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(b)(4) We object strongly to the requirement for contractors 
to maintain procedures and physical security for 
protection of their proprietary technical data (and 
computer software?). This is completely unnecessary. 
Defense contractors, by and large, already have such 
measures in place. It is these very measures to 
protect their economic livelihood, in fact, that are 
the raison d'etre for the very policies at issue here. 
The adequacy of such measures is a matter of concern 
only to the proprietor of the data, not to the 
Government. 

Why is such a requirement necessary now after all 
these years of operating under these regulations 
without it? Furthermore, this paragraph speaks of 
protecting "technical data ... from inadvertent or 
unauthorized marking .... " That is the purpose of 
section (a) of this clause, however, and if the 
section stands the redundancy should be eliminated by 
deleting the four underlined words. 

252.227-7027 Deferred ordering. of technical data or computer software 

In the eleventh line of this clause, should "generated" be 
"developed"? The second is defined, the first is not. 

252.227-7028 Requirement for technical data certification 
I 

The reference to 227 .473-4(a) is wrong. The· reference should be 
227.473-l(a)(4)(i). 

252.227-7035 Preaward notification. of rights in technical data and 
computer software 

In section (a) (3), "for" should precede "which." In section (b) 
reference is made to "(a)(ii) above." Should this.be "(a)(2) above"? 
In section (c) offerors are required to furnish, at the request of 
the Contracting Officer, evidence to support an assertion of other 
than unlimited rights. In the April 1987 DFARS, the policy [at 
227.473-l(a)] states, "The contracting officer should not request 
supporting evidence unless ... " an agreement is intended. The new 
policy does not provide this balancing provision, at least that we 
can find. If it does, fine; if it doe~ no·t, it sho:uld. 

252.227-7038 Listing and certification. of development of technology with 
private funding 

The ~eference ·to 227.473-l(a)(4) would be better as 227.473-
l(a)(4)(ii), since :227.4_73-l(a)(4)(i) contains a reference to a 
clause other than 7038. 

See the comments above under: 227.473-1. 

(a)(2) The words "subject to" should be replaced by "with." 
This is consistent with usage elsewhere. The concepts 
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"subject to" and "unlimited rights" are antithetical. 
If you have unlimited rights, are you "subject to" 
anything? . 

The Council appreciates this opportunity to comment on the interim 
rule. We hope the DAR Council will find our comments of assistance in 
formulating the final rule on rights in technical data. 

Mr. Charles W. Lloyd 
Executive Secretary 
OASD (P&L)(MRS), Room 3D139 
The Pentagon 
Washington, DC 20301 

Sincerely, 

President 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 
ODASP(P) DARs, c/o OAD+SD (P&L)(MRS) 
DAR CASE 87-303 

The Pentagon 
Washington, D.C. 

Dear Mr. Lloyd: 

20301-3062 

eX 6'7:!_ Sc'Q.; 
g-r;-303 

Enclosed are the comments of the Proprietary 
Industries Association with the recommended changes 
to DAR CASE 87-303. The opportunity to comment is 
appreciated. 

The Proprietary Industries Association represents 
over 80 defense subcontractors who use private funds 
to finance the development and manufacture of their 
products. PIA member companies view their 
proprietary technical data as valuable company 
assets. For that reason, these regulations are of 
paramount importance to them. 

From a practical point of view, PIA is concerned that 
the interim rule on rights in technical data will not 
improve contracting practices on this sensitive 
issue. From the perspective of the private expense 
developer the rule creates additional risks of losing 
legitimate proprietary rights and makes an adequate 
return on the investment in innovation more 
uncertain. The definitions of "developed exclusively 
with government funds", "developed exclusively at 
private expense" and "required as an element of 
performance" raise more questions,than they answer 
and subordinate the source of funding test to the 
point that limited rights may not be sustained even 
when 100% of development funding was furnished from 
private funds. 

The certifications. and listing procedures prov ~de· 
subcontractors with numerous opportunities to lose 
rights in technical data by administrative means, ~s 
do the authorities gra~t~d the contracting officer to 
set the timetable for negotiations. The 
administrative burdens imposed will increase overhead 
costs for contractors and subcontractors alike. 
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Because the rule is constructed to give guidance on 
implementing acquisition plans with respect to the need for 
disclosure of technical data outside the government, the 
contracting officer has no guidance and no incentive to 
implement the prohibitions which protect rights in technical 
data pertaining to private expense development. 

Finally, for subcontractors who develop at private expense, 
there is no certainty as to who will be negotiating their 
rights in technical data, and whether or not they can protect 
background technology developed at private expense. 

The net result is to make the investment in private expense 
development for defense more unattractive. The loss of private 
investment in defense related innovation is likely to impair 
the ability of the Services to perform their mission. 

Preliminary findings of economic research now being conducted· 
at Caltech support these predictions. Given private funding of 
development and use of fixed price contracts with government, 
the fact of yielding reprocurement rights in technical data 
will result in fewer commercial companies participating in the 
market, a decline in the aggregate investment of those 
companies in development for defense, and higher unit prices 
for defense over time as fewer compet~tors participate. The 
impact on private expense developers, ~ill be similar, given 
these assumptions. 

F rom a p o 1 icy p o in t of v i e w ,. we be 1 i ev e that the inter i m 
regulations on rights in technical data are inadequate for a 
number of rea~ons: 

o The regulation fails to implement its stated policy 
of obtaining only the minimum essential rights in technical 
data and technical data and to use the least intrusive method 
of obtaining rights in technical and/or technical data; 

o The regulation imposes paperwork and record keeping 
burdens that are excessive, and failure to comply may result in 
the loss of rights in technical data·; 

o The regulation does not reflect a balancing of 
interests as Congressional direction requires; and 

o . The regulation fails to implement Executive Order 
12591 in ~ meaningful way; and 

o The regulation does not reflect the recommendations 
of the President's Blue Ribbon Co~mission on Defense Management. 

PIA concurs with CODSIA. The DAR Council must substantially 
re-write the April 1 coverage to bring it into ~ompliance with 
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the law, the President's Executive Order, and the policy 
statements which serve as a predicate for the regulations. The 
enclosed, line-in, lin~~out of the interim regulation is 
submitted as a baseline for such a revision. 

The opportunity to discuss these concerns at a future date 
would be welcome. As a point of departure, PIA's priority 
concerns are summarized in the enclosed. 

sm~el ,-
~ ~ . ~JfbC,'i___} 

Doug n ye 'rfJ 
President, PIA 

91./J~ 
H. "Bud" Hill 
Co-Counsel, PIA 

J" 

d'Brunette 

lf,:~~ 
Washington Repi2sentative, PIA 



M.hJOR CONCERNS 

(l) The new definitions of "Developed Exclusively with . 
Government Funds" and "Developed Exclusively at Private 
Expense" and "Required as an Element of Performance" 
literally ignore the source of funding of development if 
the data pertains to a contract iequirement in any 
contract or subcontract. 

(2) -The rule allows for the Contracting Officer to require 
negotiation of a proposal's proprietary data assertion. 
A single group of negotiation "factors" are used, 
irrespective of the source of funding (private expense, 
mixed or Government funding). This w"fll work to the 
disadvantage of the private expense developer and the 
government. The factors do not guide the contracting 
officers to consider the disincentives to•private funding 
of development when negotiating to obtain greater 
rights. See 227.473-l(b)(2). 

(3) These regulations have deleted the ability to agree in a 
subcontract (via a Schedule agreement) that a 
subcontractor is authorized to make proprietary data with 
Limited Rights legends. Now, the only way to establish 
entitlement is to prove development at private expense 
(using DoD definitions that ignore source of funding.) 
See 227.472-3(b) and Clause 252.227-7013(b)(3). 

I 

( 4) A prime contract "list" of propr{etary data is now 
established to become the definitive statement of rights 
in technical data for deliverable technical data. 
Failure to be included ·on the "list" can result in a loss 
of rights. Further, no means for a subcontractor to see 
the list or insure he is on the list is provided and the 
subcontractor is not a party to the bilateral 
modifications necessary to amend the list postaward of 
the prime contract. Inclusion on the list should simply 
be a matter of notice and substantive "penalties" for 
administrative procedures should be eliminated. 

(5) The Government has the option to delay negotiating rights 
·.·in technical data until after award of the contract or 

subcontract (or delay acceptance of the item on the 
"list"). If the parties cannot agree within a time frame 
established by the prime contract, then the contracting 
officer can unilaterally apportion rights in technical 
data. The subcontractor has no right of appeal under 
this provision and the government can establish greater 
than limited rights for :itself in privately developed 
items. 

( 6) If the governme·nt negotiates with a high:er tier 
contractor and in·any way binds that higher tier 
contractor to deliver greater-than-limited rights in 
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anything but that contractor's technical data, then the 
statutory prohibition at 10 USC Sec. 2320(a)(2)(F) 
becomes impossible to enforce and may result in a loss of 
legitimate proprietary rights in technical data. Thi~ 
can do nothing but create tension between lower and 
higher tier contractors. To be consistent, the prime 
contractor should not be responsible for certifying 
subcontractor certification and marking procedures,. and 
the government should negotiate directly with the party 
asserting the rights in technical data to obtain greater 
rights than it could otherwise receive. 

(7) The Government's right to challenge restrictive markings 
is three(~) years from the Government's receipt of the 
data, and no effective appeal process is provided. See 
227.473-4(a) and 225.7037(h). 

(8) Failure to r~s~ond to a prethallenge requ~~t is 
intrepreted to give the DoD reasonable grounds to 
formally sent a validation challenge, contrary to law. 
See 227.473-4 and Clause 252.227-7038(c). 

(9) The regulations fail to affirmatively bless the least 
intrusive method of obtaining competitive sources of 
supply i.e. direct licensing as an alternative to 
obtaining greater rights in technical data Sec. 808 of 
P.L. 100-180 specifically legitimizes this alternative. 

( 10) The certification procedures s·ho4ld be deleted in their 
entirety ·or at a minimum, be mad~ part of the notice of 
intent to submit technical data with less than unlimited 
rights. 

(11) Placing time limits on Gov~rnment Purpose License Rights 
will not work to encourage commercialization to the 
maximum practical extent and in fact, arbitrarily places 
time limits on technical data pertaining to items, 
components or processes developed at private expense if 
negotiated in mixed funding situations. This argues for 
a requirement to negotiate directly with the party 

·asserting the right, and for placing a more flexible rule 
on GPLR. 

(12) The "Special Works" clause at 252.227-7020 permits the 
government to acquire title .in technical data as opposed 

·.;. to data rights where no Special Work is involved. The 
clause should be amended to apply only to Special Works. 



PART 227 - PATENTS, DATA AND COPYRIGHTS 

2. Subpart 227.4 is revised to read as follows: 

SUBPART 227.4-TECHNICAL DATA, OTHER DATA, COMPUTER SOFTWARE, 
AND COPYRIGHTS 

Sec. 
227.470 
227.471 
227.472 

227.472-1 
227.472-2 
227.472-3 
227.473 
227.473-1 

227.473-2 
227.473-3 
227.473-4 

227.473-5 
227.473-6 
227.474 
227.475 
227.475-1 
227.475-2 
227.475-3 
227.475-4 

227.475-5 
227.475-6 
227.475-7 
227.475-8 
227.476 
227.477 
227.478 
227.478-1 
227.478-2 

227. 4_7 8-3 

227.478-4 
227 .• 478-5 
227.479 

227.480 
227.481 
227.482 

Scope. 
Definitions. 
Acquisition Policy for Technical Data and Rights 

in Technical Data. 
General. 
Establishing Minimum Government Needs. 
Rights in Technical Data. 
General Procedures. 
Procedures for Establishing Rights in Technical 

Data. 
Prohibitions. 
Marking and Identification Requirements. 
Validation of Restrictive Markings on Technical 

Data. 
Remedies for Noncomplying Technical Data. 
Reserved. 
Reserved. 
Other Procedures. 
Data Requirements. 
Deferred Delivery and Defe~red Ordering. 
Warranties of Technical Data. 
Delivery of Technical Data to Foreign 

Governments. 
Overseas Contracts With Foreign Sources. 
Reserved. 
Reserved. 
Publication for Sale. · 
Special Works. 
Contracts for Acquisition of Existing Works. 
Architect-Engineer and Construction Contracts. 
General. 
Acquisition and Use of Plans, Specifications, and 

Drawings. 
Contracts for Construction Supplies and Research 

and Development Work. 
Reserved. 
Approval of Restricted Designs. 
Small Business Innovative Research Program {SBIR 

Program). 
Copyrights. 
Acquisition of Rights in Computer Software. 
Reserved. 

Subpart 227.4--TECHNICAL DATA,·OTHER DATA, COMPUTER 
SOFTWARE, AND COPYRIGHTS 



227.470 Scope. 

This subpart sets forth the Department of Defense 

policies and procedures relating to the acquisition of 

technical data and computer software as well as rights in 

[procured] technical data, other data, computer software, 

and copyrights. This part does not apply to rights in 

computer software acquired under GSA schedule contracts. 

227.471 Definitions. 

8. 

"Commercial computer software", as u·sed in this subpart, 

means computer software which is used re9Ylarly for other 

than Government purposes and is sold, licensed, or leased 4-fl. 

8t~H!:4§ieafi4: ~t!afi4:!:4::i:es to the general public [.] a4: eseee 

l:!:shed marke4: or eatalo§ prioes. 

"Computer", as used in this subpart, means a data 

processing device capable of accepting data, performing 

prescribed operations on the data, and supplying the results 

of-these operations; for example, a device that operates on 

discrete data by performing arithmetic and logic ·processes 

on the data, or a device that operates on analog data by 

performing physical processes on the data. 

"Computer data base", as used in this subpart, means a 

collection of data in a form c~pable of being processed and 

operated on _by a computer. 



"Computer program", as used in this subpart, means a 

series of instructions or statements in a form acceptable 

to a computer, designed to cause the computer to execute 

9. 

an operation or opeiations. Computer programs include 

operating ~ystems, assemblers, compilers, interpreters, data 

management systems, utility programs, sort-merge programs, 

and ADPE maintenance/diagnostic programs, as well as 

applications programs such as payroll, inventory control, 

and engineering analysis programs. Computer programs may be 

either machine-dependent or machine-independent, and may ·be 

general-purpose in nature or be designed to satisfy the 

requirements of a particular user. 

"Computer software", as used in this subpart, means 

computer programs and computer data bases. 

"Computer software documentation", as used in this 

subpart, means technical data, including computer listings 

and printouts, in human-readable form which: (a) documents 

the design or details of computer software, (b) explains the 

capabilities of the software, or (c) provides operating 

instructions for using the software to obtain desired 

results from a computer. 

"Data", as used in this subpart, means recorded 

information regardless of form or method of recording. 

"Detailed design data", as used in this subpart, means 

technical data that describes the physical configuration and 
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performance characteristics of an item or component in 

sufficient detail to [enable] ensure that an item or 

component produced in accordance with the technical data 

will [to] be essentially identical to the original item or 

component. 

"Detailed manufacturing or process data", as used in 

this subpart, means technical data that describes the steps, 

sequences, and conditions of manufacturing, processing or 

assembly used by the manufacturer to produce an item or 

component or to perform a process. 

"Developed", as used in this subpart, means that the 

item, component, or process exists and is workable. Thus, 

the item or component must have been constructed [in nearly 

ever case] or the process practiced. Workability is 

generally established when the item, component or process 

has been analyzed or tested sufficiently to demonstrate to 

reasonable people skilled in the applicable art that there 

is a high probability that it will operate as intended [and 

may occur either prior to, or under the contract and is not 

considered a part of its development.]. Whether, heu J:Rucb, 

efi& 'rflat type OE analysis or testing is required to 

establish workability depends on the nature of the item, 

comp?nent, or process, and the state of the art. To be 

considered "develope~", the item, component, or process need 

not be at the stage ~here it could be offered for sale ~r 
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sold on the commercial market, nor must the item, component 

or process be actually reduced to practice within the 

meaning of Title 35 of the United States Code. 

"Developed Exclusively with Government Funds", as used 

in this subpart, means, in connection with an item, compo-

nent, process, that.the [direct] cost of development was 

directly paid for in whole by the Government [and] or tfiat 

~ development was required [specified] as an element of 

performance under a Government contract or subcontract. 

"Developed Exclusively at Private Expense", as used 

in this subpart, means, in connection with an item, 

component, or process, that no part of the [direct] cost of 

development was paid for by the Govern~ent[.] and that the 

development was not required as an element of performance 

under a Government contrast 6r subcontract. Independent 

research and development and bid and proposal costs, as 

defined in FAR 31.205-18 (whether or not included in a 

formal independent research and development program) , are 

considered to be at private expense. Indirect costs are 

considered funded at private expense. All indirect costs 

of development are considered Government funded ;;hen 

development was required as an element of performanoe in • 

Government contract or subcontract. Indirect costs are 

considered funded at p:riv_ate elEpe~se when development ·.Jao-

not_ required as an element of performance under a Go'i?ertdneu~ 

-I .., 
l 
I 
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eoAtraet or subeoAtraet. [When, in applying these criteria, 

the entire item, component or process doesn't qualify as 

"Developed Exclusively at Private Expense", then separate 

elements thereof which do meet the criteria shall be deemed 

to qualify; such a separate element can be an existing 

conceptual design which is focal to the workability of the 

item, component or process.] 

"Form, fit, and function data", as used in this subpart, 

means technical data that describes th~ required overall. 

physical, functional, and performance characteristics, 

(along with the_ qualification requirements, if applicable) 

of an item, component, or process to the extent necessary to 

permit identification of physically and functionally 

interchangeable items. 

"Government purpose license rights", (GPLR), as used in 

this subpart, means [the Government may] rights to use, 

duplicate, or disclose data [to a licensee according to the 

terms of its license] (and in the SBIR Program, computer 

software), in whole or in part and in any manner, for 

Government purposes only, and to have or permit others [the 

licensee] to [utilize such data] do so for Government 

purposes_ only. Government purposes include competitive 

procurement, but do not include the right to have or permit 

[l~censees] others to use technical data (and in the SBIR 

Program, computer software) for commercial purposes. -
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"Limited rights", as used in this subpart, means rights 

to use, duplicate, or disclose technical data, in whole or 

in part, by or for the Government, with the express 

limitation that such technical data shall not, without the 

written permission of the party asserting limited rights, 

be: [(i)] released or disclosed outside the Government; 

[(ii)] used by the Government for manufacture, or in the 

case of computer software documentation, for preparing the 

same or similar computer software; or _[(iii)] used by a 

party other than the Government, except when: 

(a) Release, disclosure, or use is necessary for 

emergency repair or overhaul; [where the item, component or 
\ 

process concerned is not otherwise rea~onably available to 

enable timely performance of the work] provided that the 

release, disclosure, or use outside the Government shall be 

made subject to a [written] prohibition against further use, 

release, or disclosure, and that the party asserting limited 

rights be [promptly] notified [in writing] by the contrac-

ting officer of such release, disclosure, or use [and 

receive a copy of the nondisclosure agreement]; or 

(b) Release or disclosure to a foreign Government that 

is in:the interest of the United States and is required for 

evaluational or information purpose under the conditions of 

(a) above~ except that the release or disclosure may not 

include detailed- [design,] manufacturing or process data. 



"Required as an Element of Performance Under a 

Government Contract or Subcontract", as used in this 

subpart, means, in connection with the development of an 

item, component, or process, that the development was 

specified in a Government contract or subcontract[.] ~ 

that the development wac necessary for performance of ~ 

Seve~HmeAt contract or subcQRt{act. 

14. 

"Restricted rights", as used in. this subpart, means 

rights that apply only to computer software, and include, as 

a minimum, the right to-

(a) Use computer software with the computer for which or 

with which it was acquired, including use at any Government 

installation to which the computer may be transferred by the 

Government; 

(b) Use computer software with a backup computer if the 

computer for which or with which it was acquired is 

inoperative; 

(c) Copy [reasonable numbers of] computer programs for 

safekeeping (archives) or backup purposes; and 

(d) Modify computer software, or combine it with other 

software, subject to the provision that those portions of 

the derivative software incorporating restricted rights soft­

ware are subject to the same restricted rights~ 

In edditien, re~tricted ri9hts incltlde an~ other specific 

rights not inconsistent with the minimum eights in (a) (d) 



above that are listed or described in a eontraet or in a 

license agreement made a part of a contraGt. 

15. 

"Technical data", as used in this subpart, means 

recorded information, regardless of the form or method of 

recording, of a scientific or technical nature (including 

computer software documentation). The term does not include 

computer software or data incidental to contract administra­

tion, such as financial and/or management information. 

"Unlimited rights", as used in this subpart, means 

rights to use, duplicate, release, or disclose, technical 

data or computer software, in whole or in part, in any 

manner and for any [Government program, but not for 

commercial purposes] purpose ;;fiatsoeoer, and to have or 

permit others to do so. 

"Unpublished", as used in this subpart, means that 

technical data or computer software has not been released to 

the public nor furnished to others without restriction on 

further use or disclosure. Delivery of other than unlimited 

rigats technical data or computer software to or for the 

Government under a contract does not, in itself, constitute 

release to the public. 

227.472 Acquisition Policy for Technical Data and Rights in 

Technical Data. 
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227.472-1 General. 

The acquisition of technical data and the rights to 

use that data requires a balancing of competing interests. 

(a) The Governmerit's Interests. The Government has 

extensive·needs for many kinds of technical data and the 

rights to use such data. Its needs may exceed those of 

private commercial customers. Millions of separate items 

must be acquired, operated and maintained for defense 

purposes. Technical data are re~~ireo [used] for training 

of personnel, overhaul and repair, cataloging, standardiza-

tion, inspection and quality control, packaging and logis-

tics operations. Technical data resulting from research and 
' 

development and production contracts m~~t be [are often] 

disseminated to many different users. The Government muse 

make[s] technical data widely available to increase competi­

tion, lower costs and provide for mobilization. FiRally, 

[T]the Government [also] has an interest in encouraging 

contractors to develop new technologies and to improve 

existing technologies to satisfy Government and commercial 

needs. To encourage contractors and subcontractors to 

e~pend resources in developing applications of these 

technologies, it may be [is] appropriate to allow them to 

exclusivety exploit the technology. [The Government's 

ability to obtain technical data may be impaired unless 

restraint is exercised in attempting to obtain such data for 

competitive procurement.] 
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(b) The Contractor's Interests. Commercial and non 

profit organiaations [Contractors and subcontractors] have 

property rights and economic interests in technical data. 

Technical data are often closely held in the co~mQkci~l 

sector because their disclosure to competitors could [will] 

jeopardize the contractor's [or subcontractor's] competitive 

advantage. Public disclosure can cause serious ecoHomie 

hardship to the originating company. 

(c) The Balancing of [The Government's] Interests. 

(1) The Government's need for technical data and a 

contractor's [or subcontractor's] ecoHomic interest[s] in it 

do not necessarily coincide. However, they may coincide. 

This is true in the case of innovative contractors [or 

subcontractor's] who can bes~ be encouraged to develop items 

of military usefulness when their rights in such items are 

scrupulously protected. 

(2) The Government needs to encourage delivery of data 

essential for military needs, even though that data would 

not customarily be disclosed in commercial practice. When 

the Government pays for research and development, it has aR 

obligatieA [may need] to foster technological progress [in 

defense programs] through wide dissemination of the informa­

tion and, where [fair and] practicable, to provide [for 

competition.]· competitive opportunities for other interested 

partieo. [However, the G6vernment's ability to obtain 
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technical data may be impaired unless restraint is exercised 

in attempting to obtain such data for competitive procurement.] 

{3) Acquiring, maintaining, storing, retrieving, 

protecting and distributing technical data are c~stly and 

burdensome for the Government. Therefore, it is necessary 

to avoid acquisition of unnecessary technical data. 

227.472-2 Establishing Minimum Government Needs. The 

Department of Defense shall obtain only the minimum 

essential technical data and data rights. In establishing 

the minimum Government needs, the following factors shall be 

considered: [{1) whether the item, component or process can 

be competitively acquired by form, fit\and function data, 

performance specifications, or by detailed design data; (ii) 

whether the repair or replacement parts will be commercial 

items (in which case rights in technical data should not be 

needed);. (iii) whether the identical item, component, or 

process must be competitively acquired; and (iv) whether 

repair and overhaul work will be contracted out or performed 

in-house. In deciding when and how to acquire data and data 

rights, the Department of Defense shall use the least 

intrusive procedures in order to protect the contractor·• s 

and/or subcontractor's economic and property interests.] 

~fiether the item, component, or process will be competi 

tively acquired; whether repair and overhaul worlt ·.~ill be 
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227.472-3 Rights in Technical Data. There are three basic 

types of rights which apply to technical data delivered 

under contract to the Government. These are unlimited 

rights, limited rights, and Government purpose license 

rights. The Government [obtains] is eAtitlea to unlimited 

rights in technical data as enumerated in (a) (1) below. The 

Government will obtain limited rights as discussed in 

(b)(l) below. Government purpose license rights may be 

established in accordance with (a) (2), (b)(2), or (c) below. 

(a) Unlimited Rights. 

(1) The Government is entitled to aAd, except as 

provided in paragraph (a) (2), will receive unlimited rights 

in [technical data specified to be d~livered under contract 

to the Government as follows:] 

(i) Technical data pertaining to items, components, or 

processes which have been or will be developed exclusively 

with Government funds; 

(ii) Technical data resulting directly from performance 

of experimental, developmental, or research work specified 

as ~n element of performance under a Government contract or 

subcontract [,except technical data pertaining to items, 

components, processes or computer software developed 

exclusively at private expense]; 

(iii) Form, fit, and function data pertaining to [separ­

ate] items, components, or processes prepared or required to 

be delivered under any Government contract or subcontract; 
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(iv) Manuals or instructional materials (other than de­

tailed manufacturing or process data) prepared or required to 

be delivered under any Government contract or subcontract 

necessary for installation, operation, maintenance, or 

training purposes; 

(v) Technical data prepared or required to be 

delivered under any Government contract or subcontract and 

constituting corrections or changes to Government-furnished 

data or computer software; 

(vi) Technical data, which are otherwise publicly 

available, or have been released or disclosed by the 

contractor or subcontractor, without restriction on further 

release or disclosure; 

(vii) Technical data in which the Government has 

obtained unlimited rights as a result of negotiations; [and] 

(viii) Technical data previously delivered subject to 

[un] limited rights[.] or Government purpose license rights 

v~hich have expires, ana 

(ix) Teehnieal data delivered under the contract which, 

at the time of delivery, are not identified iH ~he listing 

~escribed in paragraph (J{) of the elauoe at 252.227 7016. 

(2) Exc~ption to Unlimited Rights - Government Purpose 

License Riahts. 

(i) To encourage.cornmercial utilization of 

technologies developed under Government contracts, the 
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Government may agree to accept technical data subject to 

Government purpose license rights (GPLR). [that would 

otherwise be subject to unlimited ·rights.] The Government 

shall retain the royalty-free right to use, duplicate, and 

disclose data for Government purposes only and to permit 

others to do so for Government purposes only for a stated 

period of time~[or based on other objective criteria.] 

After the time period has elapsed, the GPLR ~ill expire and 

~he Government will be entitled to [obtain] tllllimited 

rights. 

(ii) In cases where the Government would otherwise~ 

entitlea [obtain] ~unlimited rights, the contracting 

officer should not agree [negotiate] to accept GPLR when 

(A) Technical data are [very] likely to be used for 

competitive procurement involving large numbers of potential 

competitors, [and purchased items], for items such as 

spares; and 

(B) Technical data must be published (e.g., to 

disclose the results of research and development efforts). 

(b) Limited Riohts. 

(1) Except as provided in paragraph (b)(2), the 

Government will obtain limited rights in 

[(i) technical data, -listed or described in an agreement 

incorporated into the Schedule of this contract, which 

the parties have agreed will be furnished with limited 

rights; and 
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(ii)] unpublished technical data [delivered as an ele-

ment of performance under a Government contract or subcon-

tract] pertaining to items, components, or processes devel-

oped exclusively at private expense; provided the data are 

properly marked with the limited rights legend[.] aRd, provi 

ded the~ are net techHical data described in paFagraph (a) 

above. 

(2) Exception to Limited Rights - Obtaining Greater 

Rights in Technical Data. 

(i) If the Government needs data rights [(determined 

pursuant to 227.472-2) 217.72 and 227.473-l(b)(2)(i)] 

pertaining to items, components, or processes developed 
\ 

exclusively at private expense to develop alternative 

sources, the contracting officer may negotiate with the 

coHtractor or subcontractor [party asserting the rights] to 

acquire additional rights and technical assistance, v:here 

appropriate. [if such party cannot meet schedule and 

delivery requirements of the contract or subcontract, or, 

after cost/performance comparison between competing substi­

tutes, it is determined that the [price] value of the item, 

component or process based on [comparable] eoonoffiio order 

quantities is not fair and reasonable.] Before [seeking to 

ne~~tiate] acquiri~g additional rights, the contracting 

officer ~hould consider alternatives, such as-

(A) Developing [performance, functional or design 
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requirements for] alternate items, components, or processes; 

or 

(B) [Identifying commercial substitutes; or] 

(C) Obtaining a commitment by the contractor or sub­

contractor to [direct license] qualify additional sources. 

[(C) Encourage the party asserting the rights to license 

another source.] 

(ii) [If g]Greater rights in technical data [are to] 

~ be obtained by negotiation [~ayment may be] of a lump 

sum fee, royalty, GPLR or other arrangement. Any greater 

rights shall [not be included in evaluation of the bid 

price] be stated as a separate eontraet line item. The 
' 

contracting officer shall not [commence negotiations to] 

acquire any greater rights unless--

(A) ~here is a Heed for disclosure outside th6 

Governmefit7 aHa 

[(A)]fBt If the specific rights are required for com-

petitive procurement, the anticipated savings from competi­

tion are likely to exceed the [full] acquisition cost[s,.to 

the Government] of the technical data and the rights therein. 

(c) Rights in Technical Data Pertaining to Items, 

Components. and Processes Developed with Mixed Funding. 

As required by 10 u.s.c. 2320, [(a) (2) (E),] the 

contracting officer will negotiate rights in_technical data 

associated with [pertaining to] an item, component, or 

process [or subpart thereof] developed in part with 
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Government funds and in part with private expense (mixed 

funding) whenever a contractor provides the notice contained 

in 252.227-7035 or 252.227-7013[J] with respect to such 

data. Absent the notice, the Government shall have 

uAliffiited rights in the technic~l ~ata and shall have met 

the obligation to negotiate. Negotiations shall begin at the 

earliest possible time and the results shall be incorporated 

into the contract, preferably at time of award, but in any 

event before delivery of the data. 

227.473 General Procedures. 

227.473-1 Procedures for Establishing rights in.Technical 

Data. 

(a) Notification Requirements. 

(1) Background. The provision at 252.227-7035 and the 

clause at 252.227-7013[(J)] require offerors and contractors 

to notify [to the extent feasible] the Government of any 

asserted restrictions .on the Government's right to use or 

disclose technical data or computer software. This notice 

advises the contracting officer of the contractor's or any 

subcontractor's intended use of items, components, 

processes, or computer. ~oftware that--

(i) Have been developed exclusively at p~ivate expense;: 

(ii) Have been developed in part at private expense; or 
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(iii) Embody technology developed.exclusively with Govern-

ment funds for which the contractor or subcontractor requests 

the Government to grant exclusive commercial rights. 

(2) Preaward Notification. If a solicitation will 

result in a contract requiring delivery of technical data, 

the provision at 252.227-7035, Preaward Notification of 

Rights in Technical Data and Computer Software, shall be 

included in the solicitation. This provision requires 

the offeror [to the extent feasible] to identify items, 

components, processes or computer software which it intends 

to use and which would [require such technical data to be 

delivered] result in delivery of technical data to the 
\ 

Government with other than unlimited rights. ~ [This] 

notification [is] must be ac~ompanied by the certification 

described in (a) (4) below. 

(3) Postaward Notification. The Government needs 

continuing information about the contractor's intent to use 

items, components, processes or computer software that would 

result in delivery to the Government of technical data with 

other than unlimited rights. The clause at 252.227-7013[(J)] 

requires the contractor to continue the notification process 

during performance of the contract[.] by netiflin~ the 

eontr·aeting officer prior to eofftfflitting to the t1se of the 

privately developed item, oomponent, process or computer 

ooft\t'are. This notification [is] mt1st be accompanied b~ the 

contractor's certification ao described in- (a)(4) below. 

-~ I 
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(4) Certificetien3 [Notifications]. 

(i) If delivery of technical data is'expected under a 

resultant negotiated contract, the provision at 252-227-

7028, Requirement for Technical Data [Notification] 

Certifioatien, shall be included in the solicitation. The 

provision requires the contractor to provide the following: 

(A) Identification of an_existing contract or 

subcontract under which the technical data were delivered or 

will be delivered with other than unlimited rights, and the 

place of delivery; and 

(B) Identification of the limitation on the Govern-

ment's right to use the data, including identification of 
' 

the earliest expiration date for the l~rnitation. [, if any.] 

(ii) If pursuant to the preaward or postaward notifi­

cation procedures the offeror/contractor notifies the 

Government that technical data or computer software may be 

delivered with other than unlimited rights, then the notice 

must be accompanied by the [Notification] Certification at 

252.227-7038, "Listing and [Notification] CertifieatieA of 

Technology Developed with Private Funding." 

(iii) This [notification] eertificatieft authorizes the 

contracting officer to request additional information needed 

to evaluate the assertions. 

(iv) This certification [notification] assists the 

~artiee [Government, eoRtraotor aRd suboontraotoro] to 
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negotiate [directly with the party asserting the] rights in 

technical data and computer software to be delivered to the 

Government with other than unlimited rights, but does not 

alter the rights of the parties which are contained in the 

clause at 252.227-7037--[unless it is so stated in the 

contract. (See 252.227-7013). If the Contracting Officer 

makes a decision regarding rights in technical data adverse 

to the rights asserted by a contractor or subcontractor, 

such contractor or subcontractor shall have the r-ight to 

appeal the decision]. 

(b) Establishing Rights in Technical Data. 

(1) General. The contracting officer shall review 
\ 

and evaluate assertions contained in preaward or postaward 

notifications to determine ~he likely impact on the 

Government's ability to meet its needs. The contracting 

officer will then either--

(i) Agree with the assertions+-[within a reasonable 

time; 1 

(ii) Enter into negotiations [with the party asserting 

the right] to establish the respective rights of the 

parties~ [if negotiations are required in accordance with 

227.472-3 subsections (a) ( 2), (b) ( 2), (c) and 227.473-

1 (b) (2) (ii)] 

(iii) Determine that negotiations are not practicable, 

in which case the rights will be established in accordance 

with (d) below. 
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(2) Negotiations. 

(i) Negotiation Factors. [(Government funding 

inyolyed)]. [The Contracting Officer's negotiation 

objective shall be any of the standard rights (~ 227.472-

3) or combinations thereof.] The contracting officer shall 

consider the following factors when negotiating rights [with 

the party asserting the rights] in technical data developed 

with mixed funding or when the Government negotiates to 

relinquish rights[:] or to acquire greater ri§atot 

(A) The acquisition strategy for the item or system 

(including logistics support); 

(B) Whether the item or system (or related logistics 

support) will be competed; 

(C) Timing of such competition; 

(D) [The contractor's or subcontractor's intent to] 

Wfiether the teoanology can be commercialize&; 

(E) Funding contributions of the respective parties; 

(F) [Mobilization needs] Development of alternative 

sources for industrial mobili~ation or other purpoceo; 

(G) Burden on the Government of protecting the 

contractor's [or subcontractor's] rights in technical data. 

[for the discrete development effort for which Federal funds 

were paid.] 

[(H) Encourage development of items partially at private 

expense.] 
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[{ii) Negotiation Factors. (No Government funding 

involved). The contracting officer shall consider the 

following factors when negotiating rights with the party 

asserting the rights in technical,data developed exclusively 

at private expense: 

·(A) Whether the party asserting the rights is able to 

satisfy established delivery or schedule requirements; 

{B) Whether, after cost/performance comparison between 

competing substitutes, the value for the item at economic 

order quantities is fair and reasonable. 

(C) Mobilization needs. 

Such negotiation attempts shall not be undertaken under 

this paragraph unless it is determin~d, after a finding upon 

a documented record that -

(a) There is a need or requirement for disclosure of 

such technical data outside the Government for purposes such 

as reprocurement or evaluation of the item, component or 

process to which the technical data pertains; and 

(b) If the specific rights obtained are for repro­

curement, then the anticipated net savings in competitive 

reprocurernents from additional sources will significantly 

exceed the acquisition cost of the technical data and the 

rights therein.] 

~[(iii)] Negotiation Situations. The follow~ng are 

examples of how the negotiation factors in {b) {2) (i) [and 

{ii)] above may be applied: 
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(A) When the Government does not have an immediate need 

to use the data [developed with some Government mined funding] 

for competition and the contractor has not requested exclusive 

commercial rights in the data, the Government will negotiate 

to establish limited rights which, upon expiration of a time 

limitation, shall become unlimited rights. 

(B) Where the Government requires use of data for 

immediate competition, the contractor has requested exclu-

sive commercial rights in ~ data [developed exclusively 

with Government funds] (i.e., [the contractor or subcon-

tractor·intends to commercialize] the data has commercial 

applioation), and protecting the contractor's rights is not 

unduly burdensome on the Government, the contracting officer 

w111 negotiate GPLR which wil~ ·expire after a specified 

period of time and become unlimited rights. 

(C) Where the Government requires immediate use of~ 

data [developed exclusively with Government funds] for 

competition and the contractor has no interest in commer-

cializing the data, the Government may negotiate to obtain 

unlimited rights. 

[(D) When the Government has an immediate need for an 

additional source of supply of an item, component o~ process 

developed exclusively- at private expense, the contracting 

officer will negotiate to encourage the party :asserting the 

rights to directly license another source.] 
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[(e) For study contracts not calling for development of 

items, components or processes, the Contracting Officer may 

predetermine that technical data developed at private 

expense may be submitted with limited rights. ·This is 

encouraged for contracts to further study and explore unique 

or valuable designs proposed by a contractor or subcontrac-

tor. Such predetermination should be subject to the defini-

tion of limited rights upon delivery under a development 

contract of essentially the same designs for items, 

components or processes developed under the contract.] 

(iii) [i~)] Negotiation of Time Periods. When time 

limitations for either GPLR or li~itod rishts are negoti­

ated, they shall be expressed in the contract as a date 

certain [or production of a certain number of units] and 

should normally be no less than one year nor more than five 

years after the [actual] estimate~date of first pr6duction 

delivery to the Government of the item, component, process, 

or computer software [or subpart thereof developed in whole 

or in part with Government funds] to which the technical 

data-pertains. 

(A) The time limitations will be based on the 

following factors: 

(!) Relative funding contribution of the parties; 

(2) Anticip~ted date the technical data will be needed 

for competition; 

{~) The economic life of the technology; 
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(~) The contractor's or subcontractor's agreement to 

establish or assist in establishing additional sources of 

supply; 

(5) ~he burden on tfie Government in restricting 

diBclosure, 

(~) The [contractor's or subcontractor's intent to 

commercialize] potential sommQrcial usee of the technology; 

(B) Time limitations for GPLR and limited ri~Atc 

greater than five years may be negotiated to provide the 

contractor a reasonable opportunity to recover its private 

investmentT [.] ~ 

(£) ~he technical eata will not be needed for 

competition, an9 

(~) LOA§er periods are approved by the chief of tfie 

contracting offi~e. 

(C) Time limitations for limited rights and GPLR may 

be extended.,-[.] -4:-f-t 

(l) Other intere~ted parties have not requested aeoess 

to the teohnioal data, 

(2) ~he technical data need not be publicly disoloced 

to meet a specified Government need; ano 

(J) ~he contractor provides adequate consideratioR 

for remarking any techniaal data \Jith revised legends. 

~[(v)] Non-Standard:License Rights. Unlimited 

rights, Government purpose license rights, and limited 
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rights and combinations of [the first two] theae rights 

(i.e., with time limitations) are considered standard 

license rights. All other license rights [which may be 

limited to use, release a~d disclosure on a limited basis to 

meet a specified need e.g. inspection and acceptance)] are 

considered non-standard license rights [but may be] ~ 

shall ngt b9 negotiated [to meet specified Government 

needs.] unless approved by the heao gf the cgntracting 

activity. 

(c) Contract· Documentation. 

(1) Listing. 

(i) The contracting officer .shall incorporate into the 

contract [,or acknowledge as a part of a relevant subcon­

tract,] a list of any items, components, processes, (and 

rights therein) to be delivered with other than unlimited 

rights. 

(ii) During the life of the contract, a bilateral 

modification[s] of the contract [, or relevant subcontract, 

are] may be appropriate to incorporate the privately 

developed items, components, processes, or co~puter software 

identified by the contractor under the notification pro­

cedures. Also, during contract performance, changing 

conditions (e.g., schedule [configuration] or cost) [will 

probably] -ffta-Y- require bilateral modification of the .list. 
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(iii} By the time the technical data are delivered to 

the Government, the list~ [should, to the extent 

possible]--

(A) Identify the items, components, processes, or 

computer software to which the technical data pertains; 

(B) Identify or describe the te6hnical data or computer 

software subject to other than unlimit~d rights; and 

(C) Identify or describe, as appropriate, the category 
I 

or categories of Government rights, the agreed-to time 

limitations, or any special restrictions on the use or 

disclosure of the technical data or computer software [. 

and] 

[(D) Identify data, the status of which is still is 

dispute at the time of sched~led delivery, shall be 

delivered as limited rights data. Upon resolution its 

marking shall be appropriately modified, if necessary, at 

no additional charge to the Government.] 

[(iv} Any lower tier subcontractor required to deliver 

technical data in which he claims other than unlimited 
.. 

rights has a right of access to the contract list. If the 

data in which he claims other than unlimited is not on the 

contract list, or he is denied access to the contract·list, 

such .subcontiactor is relived of his obligation to deiiver 

such technical data until the:data is on the contract list 

consistent with the subcontractor's claim or agreement.] 
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(2) Standard Non-Disclosure Agreements. 

(i) Technical data subject to other than unlimited 

rights shall not be released outside the Government unless 

the release is subject to a prohibition against further 

release, use, or disclosure. If the data is subject to 

GPLR, [or any other use, release or disclosure restriction 

of technical data which the party asserting the rights has 

maintained] the recipient must sign the Standard Non­

disclosure Agreement shown below. This Agreement must be 

executed by an official authorized to bind the [recipient] 

contractor. 

(ii) Nothing in this section impairs the rights of the 

[party asserting the rights] developer of the data and third 

parties from independently ~ntering into agreements con­

cerning commercial uses of the data. 

(iii) The contracting officer shall require each 

coRtraetor [recipient] receiving data subject to CPLR to 

execute the Standard Non-disclosure Agreement before receipt 

of th~ data. If a contractor has p~Qtriou~ly ~ignQd an 

agreement, the earliest agreement ma~ be provided. 

Standard Non-disclosure Agreement 

The undersigned, (name) as the 

authorized representative of (company· name) 

(hereinafter, "the [recipient] lieen~ee") ,· req~ests 

[restrictive] technical data subject to Government Purpose 
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License Rights (hereifia£ter, "GPLR oet~ 0 ) [or any other 

restrictive, non-disclosure legend (hereinafter "restrictive 

dat~"l to compete for, perform, or to prepare to compete 

for, or to perform Government contracts. In consideration 

therefore: 

(1) Licensee [Recipient) agrees that the OPLR 

[restrictive] data identified in this agreement shall be 

used only for [the below specified] Government purposes: 

(2) Licenaee [Recipient] agrees to [promptly] provide 
\ 

written notice and a copy of ~ [this] non-disclosure 

agreement to the contraeto~ [party] whose name appears in 

the GPLR [restrictive data] legend (hereinafter referred to 

as the "contractor") [and the Government office providing 

the restrictive data] whenever it receives GPLR [such] data. 

The notification shall identify the GPLR [restrictive] data, 

the date and place of its receipt and the source from which 

[it] the eata was received. 

(3) Liceftsee [Recipient] shall not, without [the] 

prior written permission. of the contractor~ provide or 

disclose any GPLR [restricted] data to any other company, 

person or entity, ¢xcept its subcontractors. [, essential 

for performance of the work and then only after such] The 
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bicensee agrees Aot to disclose CPLR data to any subcoft 

tractor or potential suboontraotor unless the subcontractor 

or potential subcontractor has [first] executed [this] ~ 

Standard Non-disclosure Agreement. [appropriately amended 

for the names of the parties]. 

(4) Licensee [Recipient] agrees not to use GPLR [such] 

data for [any] commercial purposes. 

(5) Licensee [Recipient] agrees to adopt operating 

procedures and physical security measures designed to 

protect GPLR [such] data from disclosure or release to 

unauthorized third parties. 

(6) Licensee [Recipient] agrees to indemnify the 

Government, its agents and employees from all liability 

arising out of, or in any way related to, the misuse or 

unauthorized disclosure by the liccftsee [recipient], its 

employees or agents of any GPLR [such] data it received. 

~icensee [Recipient] will hold the Government, its agents 

and employees, harmless against any claim or liability, 

including attorney fees, costs and expenses, arising out of 

the misuse or unauthorized disclosure of any GPLR [such] 

data supplied to the licensee [recipient] hereundere 

[(7) Recipient shall not be liable for use or disclo­

sure or _any sue~ Proprietary Information if it can establish 

by contemporaneous,_ clear, and convincing written evidence 

that the same: 
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(a) is or becomes a part of the public knowledge or 

literature without breach of this Agreement by the receiving 

party; or 

(b) is known to the receiving party without 

restriction as to further disclosure when received; or 

(c) is independently developed by the receiving party, 

and was not acquired directly or indirectly under any 

secrecy obligation from the originating party; or 

(d) becomes known to the receiving party from a third 

party who had a lawful right to disclose it and without 

breach of this Agreement; or 

(e) is· disclosed by the originating party to a third 
' 

party, including the United States Government, without 

restriction as to further disclosure. 

Specific Proprietary Information shall not be deemed to 

be available to the public or in the possession of the 

receiving party merely because it is embraced by more 

general information so available or in the receiving party's 

possession. 

(8) Notwithstanding the prohibition of nondisciosure 

set forth herein, each party may disclose the Proprietary 

Information of the other party to the United States 

Government during the term of this Agreement· for the 

purposes set forth in Paragraph 1, but then only if marked 

with the appropriate reitrictive legend in accordance ·with 
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applicable.) 
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(7) Eneoution of this non diselosure agreement by the 

licensee [recipient] or any of its authorised 6uboontraet~rs 

is for the benefit of tba [Gov8~Rment ~Rd the] contractor 

identified in the legend or any GPLR [stleh] data recei~ed. 

An~ stlch contractor is a third party beneficiary o£ this 

agreement \rho may have the ri~ht of direct action against 

the licensee [recipient] to enforce the [this] agreement or 

[and] to seek [suoh eourt orders as are necessary to preoent 

or remedy an act~al or threatened] damages which may result 

from any material breach of the [this] agreement. [b~ 

recipient or other third parties, In that regard, the 

recipient hereby agrees that contractor'~ teehuical data 

disclosed to you is unique and valuable, and that the 

payment of monetary damages to eontractor for misuse of its 

technical data will be inadequate to remed~ the wron9ftll 

diselosure of such data. Recipient herebJ conseuts to 

contractor obtaining an appropriate injunctive order from a 

court of competent jurisdistion to prevent the disclosure, 

and order the return to such contractor, of anJ ~~ch date 

wrongfully disclosed by reeipient:or other third part~. 

Recipient hereby agrees to promptly pay for eontractor'c 

attorneys: f~ec, costs an~ expenses for doing so.] 
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[ ( 9.) 1-t&t- This agreement shall be effective [until 

such] only for so long as the gats re~ains [is] ~published 

[in the public domain without a breach of this agreement] 

(or until [such restrictive] the~ legend expires). 

Signed this __ day of ---------------' 19 

Licensee [Recipient] 

(d) Negotiation Impracticable. 

(1) The contracting officer may determine that negoti­

ations are impracticable when there aie numerous offerors or 

when an award must be made under urgent circumstances. This 

determination must be approved by the [head] chic£ of the 

contracting office. In such cases the contracting officer 

will notify the contractor [and any affected subcontractor 

or lower-tier supplier.] The contracting officer's noti­

fication shall provide that if, after receiving the notice, 

the contractor [or subcontractor] elects to use the item, 

component, or process that is asserted to be developed in 

part at private expense, it shall provide written notice to 

the contracting officer. In that event, the contracting 

6fficer [may s~bmit to the contractor, or affected subcon­

tractor, suggested] shall insert a provision in the contract 
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previdin~ procedures for subsequent negotiation of the 

respective rights of the parties. 

(2) Data rights need not be negotiated for small 

purchases and contracts awarded using sealed bidding. 

[(3). Negotiations on data rights shall be concluded at 

such time that the contractor or subcontractor so declares.] 

[(4) Any lower tier subcontractor required to deliver 

technical data in which he claims other than unlimited 

rights has a right of access to the contract list. If the 

data in which he claims other than unlimited is not on the 

contract list, or he is denied access to the contract list, 

such subcontractor is relived of his obligation to deliver 
\ 

such technical data until the data is on the contract list 

consistent with the subcontractor's claim or agreement.] 

(e) Contract Clause. The-contracting officer shall 

insert the basic data clause at 252.227-7013, [(entitled 

nRights in Technical Data and Computer Softwaren)], in 

solicitations and contracts when technical data is specified 

to be delivered or computer software may be originated, 

developed, or delivered, provided that [flowdown is 

authorized by law] such clause shall not be used·in 

solicitations and contracts--

(1) When existing works are to be acquired in 

accordance with 227.277; 



(2) When special works are to be acquired in 

accordance with 227.476; 
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(3) When the work will be performed by foreign sources 

in accordance with 227.475-5; and 

(4) For architect-engineer services or construction in 

accordance with 227.478. 

227.473-2 Prohibitions. 

(a) In accordance with 10 u.s.c. 2320(a) (1), a 

contractor or subcontractor may not be prohibited from 

receiving from a third party a fee or royalty for the use of 

technical data pertaining to an item, component, or process 

developed exclusively at private expense by the contractor 

or subcontractor, except as otherwise specifically provided 

by law. 

[A contractor's or subcontractor's rights or the 

Government's rights with respect to patents or copy rights 

or any other right in technical data otherwise established 

by law may not be impaired.] 

-(b) (1) In accordance with 10 u.s.c. 2320(a) (2) (F), a 

contractor or subcontractor (or a prospective contractor or 

subcontJactor) may not be required, as a condition of being 

responsive to a solicitation or as a condition for the award 

of a contract or subcontract--
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(i) To sell or otherwise relinquish to the United 

States any rights in· technical data beyond those [limited 

rights] to which the Government is entitled under 10 U.S.C. 

2320(a) (2) (C) and (D); or 

(ii) To refrain from offering to use, or from using, 

an item, component, or process [developed by a contractor or 

subcontractor exclusively at private expense] to which the 

contractor [or subcontractor] is entitled to restrict the 

Government's rights in technical data under 10 u.s.c. 

2320(a) (2) (B). 

(2) lt is permissible to evaluate such faetors as the 

impaet life cycle costs of limitations on the Government's 

ebilit~ te use er disclose the technical data. Further, 

[N]~thing prohibits agreements which provide the Government 

with greater rights than it would otherwise be entitled to, 

for a fair and reasonable price (see 227.472-3(b) (2}}. 

(c) Prime contractors and higher-tier subcontractors 

are prohibited from using their power. to award subcontracts 

as economic leverage to acquire rights in technical data 

from ·-their subcontractors...--[by violation of the prohibitions 

in subparagraphs (a) and (b} above, or otherwise~] A sub­

contractor~ who would have the right pursuant to ~27.472-

3(b) [10 U.S.C. 2320(a) (2}(B} and (F)] to· furnish technical 

data with limited rights, may furnish data directly to the 

Government rather than through· the prime contractor.· 
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227.473-3 Marking and Identification Requirements. 

{a) Clauses. The contracting officer shall include 

the clauses at 252.227-7018 and 252.227-7029 in all 

contracts which also contain the clause at 252.227-7013. 

These clauses contain marking requirements for technical 

data and computer software and related procedures. 

{b) Contractor Marking Procedures. The contractor's 

procedures required under the clause at 252.227-7018 shall 

be reviewed by the contract administration office[,] and the 

contracting officer may withhold payments under the clause 

at 252.227-7030 for failure to establish, maintain and 

follow adequate marking procedures. 

{c) Unmarked Technical Data. Technical data received 

with no restrictive marking~ are deemed·to be furnished with 

unlimited rights. However, within six months after delivery 

of such data, the contractor [or subcontractor] may request 

permission to place restrictive markings on the data at its 

own expense. The contracting officer may approve the 

request if the contractor--

{!) Demonstrates that the omission was inadvertent; 

{2) Establishes that the use of the markings is 

authorized; and 

{3) Relieves the Government of liability with respect 

to the technical data. 
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(d) Unjustified markings. If the contracting officer 

believes that restrictive markings are not justified., the 

contracting officer will follow the procedures in 227.473-4 

and the clause at 252.227-7037. 

(e) Non-Conforming Markings. If technical data which 

the contractor is authorized by the contract to furnish with 

restrictive markings is received with non-conforming markings, 

the technical data shall be used according to the prope~ 

restriction, and the contractor shall be required to correct 

the markings to conform with the contract. Copyright notices, 

whiC.h conform.to the requirement in 17 u.s.c. 401 and 402 are 

not considered restrictive markings. If the contractor fails 

to correct the markings within 60 days after notice, Govern­

ment personnel may correct the [improper] markings at the 

contractor's expense, notify the contractor in writing, and 

thereafter may use the technical data accordingly. 

227.473-4 Validation of Restrictive Markings on Technical 

Data. 

(a) General. The clause at 252.227-7037 sets forth 

rights and procedures pertaining to the validation of 

restrictive markings asserted by contractors and subcontrac­

tors on deliverable technical data and shall be included in 

all solicitations and contracts which require the delivery 

6f technical data. The Governm~nt should review the· 



46. 

validity of any asserted restriction on technical data 

deliverable under a contract. This review should be 

accomplished before acceptance of the technical data, but no 

later than three years after final payment or three years 

after delivery of the technical data to tfie Government, 

[their next higher-tier contractor] whichever is later. The 

contracting officer may challenge restrictive markings if 

there are reasonable grounds to question their validity but 

only if the three-year period has not expired. However, the 

Government may challenge a restrictive marking at any time 

if the technical data (1) is publicly [ally] available; (2) 

has been furnished to the United States without restriction; 

or (3) has been otherwise made availabie without restriction. 

Onl~ the contractin9 officer's final decision resolving a 

formal challenge constitutes "validation" as addressed in lO 

u.s.c. 2321. A decision by tfie Govcrnmcfit Rot to challenge 

a restrictive marking or asserted restriction does not 

coRstitute "validation". 

(b) Prechallenge Reguest for Information. " 

(1) Prior to making a written determination to chal­

lenge, the contracting officer must [may] request the con­

tractor or subcontractor to furnish information explaining 

the basis for any asserted restriction. If this information 

is incomplete, [specific] additional justification shotlld 

[may] be requested~[, or appropriate Government personnel 
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may inspect appropriate records at the contractor's or 

subcontractor's location of the records.) The contracting 

officer should [must] provide a reasonable time for 

submission of the required data. 

(2) The contracting officer should request advice from 

the cognizant Government activity having interest in the 

validity of the markings. 

(3) If the contracting officer, after reviewing all 

available information, determines that reasonable grounds 

[(defined in Clause 252.227-7037)) exist to question the 

current validity of a restrictive marking, and that 

continued adherence to the marking·would make subsequent 

competition impracticable or if the contrecter or 

subcofttractor feils te rcsp9Hd to the prechallen9e request 

~iithin a reasonable period, the contracting officer [may 

consider challenging) shall ohalleHge the restriction 

following the procedures in the clause at 252.227-7037. 

[Reasonable grounds, for the purpose of a challenge means 

more than a mere suspicion exists (something akin to 

probable cause) to question the current validity and 

impracticality of competition.) 

227.473-5 Remedies for Noncomplying Technical Data. 

(a) ·. When data does not comply with the contract, the 

contracting officer should consider all [available) 

remedies. These remedies include reduction of progress 



... .: .... 

48. 

payments, withholding final payment, contract termination, 

and a reduction in contract price or fee. 

(b) The clause at 252.227-7030, Technical Data--· 

Withholding of Payment, is designed to assure timely 

delivery of technical data and ·shall be included in 

solicitations and contracts requiring deliver~ of technical 

data. Unless the [contracting officers deems] con~ract 

specifies a lesser withholding [amount is appropriate] 

limit, the clause permits withholding up to 10 percent of 

the contrao~ price. [of the .deficient data.] The 

contracting officer shall determine the amount to be 

withheld aft~r considering the estimated value of the 

technical data to the Government. Payment shall not be 

withheld when non-delivery results from causes beyond the 

control and without the fault or negligence of the 

contractor--. [or subcontractor.] 

(c) If delivery of technical data is required, the 

clause at 252.-227-7036, Certification of Technical Data 

Conformity, shall be included in solicitations and any 

resultant contract. 

227.473-6 Reserved • 

227.474 Reserved. 

/ 
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227.475 Other Procedures. 

227.475-1 Data Requirements. 

(a) The clause at 252.227-7031, Data Requirements, 

shall be included in all solicitations and contracts, except 

that the clause need not be included in--

(1) any contract or order less than $25,QOO; 

(2) any contract awarded to a contractor outside the 

United States, except those awarded under Subpart 225.71, 

Canadian Purchases; 

(3) any research or exploratory development contract 

when reports are the only deliverable item(s); 

(4) any service contract, when ~he contracting officer 

determines that the use of the DD Form 1423 is impractical; 

(5} any contract under which construction and 

architectural drawings and specifications are the only 

deliverable items; 

(6) any contract for commercial items when the only 

deliverable data is such an item, or would be packaged or 

furnished with ·such items in accordance with customary trade 

practices; or 

(7) any contract for items containing potentially 

dangerous material requiring controls to assure adequate 

safety, when the only deliverable data is the Materials 

Safety Data Sheet (MSDS) required by the clause at FAR 

52.223-3. 
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(b) The clause at 252.227-7031 '· Data Requirements, 

states that the contractor is required to deliver only data 

listed on the DD Form 1423 and data deliverable tlnder 

elatlses prescribed in the PAR and DPARS. 

227.475-2 Deferred Delivery and Deferred Ordering. 

(a) General. Technical data and computer software is 

expensive to prepare, maintain and update. By delaying the 

delivery of technical data or software until needed, storage 

requirements are reduced and the probability of using 

obsolete technical data and computer software is decreased. 

Purchase of technical data and computer software which may 

become obsolete because of hardware changes is also 

minimized. 

(b) Deferred Delivery. When the contract requires 

delivery·of technical data or computer software, but does 

not contain a time for delivery, the clause at 252.227-7026 

"Deferred Delivery of Technical Data and Computer Software", 

shall be included in the contract. The clause permits the 

contracting officer to require the delivery of data identi­

fied [on the DD 1423] as "deferred delivery" data at any 

time until two years after acceptance by the Government of 

all items (other than data or corn~uter software) under the 

contract o~ contract termination, whichever is later~ The 

obligation of subcontractors to deliver such technical data 

I 

. i 

I 
! 
! 
I 
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expires two years after the date the prime contractor 

accepts the last item from the subcontractor for use in the 

performance of the contract. The contract must specify 

which technical data or computer software will be subject to 

deferred delivery. The contracting officer should provide 

sufficient notice to permit timely delivery of the technical 

data or computer software. 

(c) Deferred Ordering.· When a potential need exists 

for technical data or computer software [and has been docu­

mented under 227.473~1(b)(2),], but a firm requirement is 

not established, the clause at 252.227-7027, "Deferred 

Ordering of Technical Data or Computer Software", should 

be included in the contract. Under this clause, the con­

tracting officer may order any technical data or computer 

software that [was required and paid for as a separate line 

item as an element] of performance under the Government 

contract [or subcontract.] If the clause at 252.227-7027 is 

exercised, then negotiations for rights in technical data 

will commence in accordance with 227.473-1 for preaward if 

the techni~al data is not on the listing incorporated in the 

contract.] has been generates as part of the performance of 

the contract. The contracting officer may order technical 

data or computer software under this clause at a~ytime until 

three years after accepta~ce of all items (other than 

technical data or computer software) under the contract or 
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contract termination, whichever is later. The obligation of 

subcontractors to deliver such technical data or computer 

software expires three years after the date the contractor 

accepts the last item under the subcontract. When the data 

and computer software is ordered, the delivery dates shall 

be negotiated and the contractor compensated for converting 

the technical data or computer software into the prescribed 

form. Compensation to the contractor shall not include the 

cost of technical data or computer software which the 

Government has already paid for. 

227.475-3 Warranties of Technical Data. 

The factors contained in Subpart 246.7, Warranties, 

shall be considered in deciding whether to include 

warranties of technic~l data. The basic technical data 

warranty clause is set forth in the clause at 252.246-7001. 

There are two alternates to the basic clause. The basic 

clause and appropriate alternate should be selected in 

accordance with Section 246.708. 

227.475-4 Delivery of Technical Data to Foreign Government. 

When the Government proposes to make technical data 

[(other than detailed manufacturing or process dat~)] subject 

to limited rights available for use by a_ foreign Government, 

it will, to the mauimum eutent practicable, 9,iv·e reasonable 

notice to the contractor or subcontractor as$erting rights 
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in the technical data. Any release shall be subject to a 

prohibition against further release, use or disclosure. 

227.475-5 Overseas Contracts With Foreign Source. 

The clause at 252.227-7032, Rights in Technical Data 

and Computer Software (Foreign), should be used in solici-

tations and contracts with foreign sources when the 

Government will acquire unlimited rights in all deliverable 

technical data, and computer software. However, the clause 

shall not be used in contracts for special works (see 

section 227-476), contracts for existing works (see section 

227-477), or contracts for Canadian purchases (see Subpart 
\ 

225.71, Canadian Purchases). However, 'the clause at 

252.227-7013, "Rights in Technical Data and Computer 

Software", shall be used whenever the rights to be obtained 

are those which would be obtained if contracting with United 

States firms. Either clause may be modified to meet the 

peculiar requirements of the foreign acquisition; Provided, 

it is consistent with sections 227.472 and 227.481. 

227.475-6 Reserved. 

227.475-7 Reserved. 

227.475-8 Publication for Sale. 
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Alternate I of the clause at 252.227-7013, Rights in 

Technical Data and Computer Software, may be used in 

research contracts when the contracting officer determines, 

in consultation with counsel, that public dissemination by 

the contractor: 

(a) Would be in the interest of the Government; 

(b) Would be facilitated by the Government relinqui­

shing its right to publish the work for sale, or to have 

others publish the work for sale on behalf of the Govern­

ment. 

227.476 

(a) 

Special Works. 

The clause at 252.227-7020, 'Rights in Data--

Special works, shall be used .in all contracts where the 

Government needs ownership and control of the work to be 

generated under the contract. Examples include: 

(1) Production of audiovisual works including motion 

pictures; 

(2) Television records with or without accompanying 

sound-; 

(3) Preparation of motion picture scripts, musical 

compositions, sound tracks, translations, adaptations, and 

the like; 

(4) Histories of the respective Departments for 

services or units thereof; 
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(5) Works pertaining to recruiting, morale, training, 

or career guidance; 

(6) Works pertaining to the instruction or guidance of 

Government officers and employees in the discharge of their 

official duties; and 

(7) Production of teohnisal reports and studies. 

(b) Contracts for audiovisual works may include 

limitations in connection with music licenses, talent 

releases, and the like which are consistent with the purpose 

for which the works are acquired. 

227.477 Contracts for Acquisition of Existing Works. 
\ 

(a) Acquisition of Existing Works. 

(1) The ~lause at 25~.227-7021, Rights in Data--

Existing Works, shall be used in contracts exclusively for 

the acquisition of existing motion pictures, television 

recordings, or other audiovisual works. The contract may 

contain limitations consistent with the purposes for which 

the material covered by the contract is being acquired. 

Examples of these limitations are--(1) means of exhibition 

or transmission; {ii) time; {iii) type of audience; and (iv) 

geographical location. The indemnity language in paragraph 

(c) of the clause may be modified to be consistent. 

(2) In contracts which call for the modification of 

existing motion pictures, television records, or other 
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audiovisual works through editing, translation, or addition 

of subject matter, the clause at 252.227-7020, Righ~s in 

Data--Special works, appropriately modified, shall be used. 

(b) Off-the Shelf Acquisition of Books and Similar 

Items. 

Unless the right to reproduce technical data is an 

objective of the contract, no contract clause prescribed in 

this part need be included in contracts solely to acquire 

data, other than motion pictures, which exist before the 

start of the acquisition {such as the off-the-shelf 

acquisitions of existing products). 

227-478 Architect-Engineer and Consttuction Contracts. 

227.478-1 General. 

This section sets forth policies and procedures, 

pertaining to data, copyrights, and restricted designs 

unique to the acquisition of construction and architect­

engineer services. 

227.478-2 Acquisition and Use of Plans, Specifications, 

and Drawings. 

{a) Architectural Desions and Data: Clauses for 

Architect-Engineer: or Construction Contracts·.· 

{1) Plans and Specifications as As-Built Drawings. 

y 
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(i) E~cept as provided in (a) (1) (ii) below, use the 

clause at 252.227-7022, Government Rights (Unlimited), in 

solicitations and contracts for architect-engineer services 

and for .construction involving architect-engineer services. 

(ii) When the purpose of a contract .for architect-

engineer services or for construction involving architect-

engineer services is to obtain a unique architectural design 

of a building, a monument, or construction of similar 

nature, which for artistic, aesthetic or other special 

reasons the Government does not want duplicated, the 

Government may acquire exclusive control of the data 

pertaining to design by including the clause at 252.227-
\ 7023, Drawings and Other Data to Become Property of 

Government, .in solicitations and contracts. 

(2) Shop Drawings for Construction. The Government 

shall obtain unlimited rights in shop drawings for 

construction. In solicitations and contracts calling for 

delivery of shop drawings, include the clause at 252.227-

7033, Rights in Shop Drawings. 

227.478-3 Contracts for Construction Supplies and Research 

and Development Work. 

The provisions and clauses required by this secti6n 

shall not be· used. when the acquisition is limited to either 

(a) construction supplies or materials, (b) experimental, 
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developmental, or research work, or test and evaluation 

studies of structures, equipment, processes, or materials 

for use in construction; or (c) both. 

227.478-4 Reserved. 

227.478-5 Approval of Restricted Designs. 

The clause at 252.227-7024, Notice and Approval of 

Restricted Designs, may be included in architect-engineer 

contracts to permit the Government to make informed 

decisions concerning noncompetitive aspects of the design. 

227.479 Small Business Innovative Research_Program (SBIR 

Program). 

(a) Public Law 97-219, "Small Business Innovation 

Development Act of 1982", requires the Department of Defense 

to establish a Small Business Innovation Research program 

(SBIR Program). Small Business Administration (SBA) Policy 

directive No. 65-01 provides guidance on the program. 

(b)(l) Data and computer software generated under an 

SBIR program contract shall not be disclosed outside the 

Government for two years after· contract completion, except-­

(i) When necessary for program evaluation, or 

(ii). When the contractor consents in writing to 

additional disclosure. 
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(2) Upon expiration of the period of non-disclosure, 

the Government shall have a nonexclusive, worldwide, 

royalty-free license in technical data and computer software 

for Government use. 

(c) Copyrights in technical data and computer software 

generated under an SBIR program contract shall, when agreed 

to in writing by the contracting officer, be owned by the 

contractor. The Government should obtain a royalty-free 

license under any copyright. Each publication of copy­

righted material should contain an appropriate acknowledge­

ment and disclaimer statement. 

(d) The clause at 252.227-7013, Rights in Technical 

Data and Computer Software, with its Alternate II, shall be 

included in all contracts awarded under the SBIR program 

which require delivery of technical data or computer 

software. 

227.480 Copyrights. 

(a) In general, the copyright law gives an owner of 

copyright the exclusive rights to--

(1) Reproduce the copyrighted work; 

(2) Prepare derivative works; 

(3) Distribute copies or phonorecords to the:public; 

(4) Perform the copyri9hted work publicly; and 

(5) Display the copyrighted work publicly. 

. I 

. ' 
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{b) Any material that is protected under the copyright 

law is not.in the public domain, even though it may have 

been published. Acts inconsistent with the rights in (a) 

above may not be exercised without a license from the 

copyright owner. 

(c) Department of Defense polioy allows the contractor. 

to copyright any work of authorship first prepared, 

produoed, orisinated, developed, or generated under a 

contract, unless tfie worlt is eesignateo a "~peeial work". 

If the 'wvorlt is a special uork 1 the Government retains 

ownership and control of the ,.1ork. The contractor may not 

assert any rights or claim to copyright in special 'tJlorko. 
\ 

~he contractor is required to grant to the Government and 

authorize the Government to_grant to others a nonexclusive, 

paid up, worldwide license for Go~ernment purposes in an~ 

work of authorship (other than a "special work") first 

prepared, produced, originatee 1 eeveloped, or generated 

Mnder the contract. 

(d) The clause at 252.227 7013[(e)], Rights in ~echni 

cal Data and Computer Soft~are, requires the contractor to 

grant the Government and authorizes the Government to grant 

to others a nonexclusive, paid up, worldwide license for 

Government purposes, under any copyright owned by the 

contraet·or· in any technical data or computer coft•.Jaro. 

prepared for or acquired by the Government under th~· 
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contract. The clatlse at 252.227 7020, Rights iu Data 

Special Works, requires that any work first produced in the 

performance of the contract become the sole property of the 

Government, and the contractor agrees not to assert any 

rights or establish any claim to copyright in stlch work. 

this clause requires that the contractor grant to the 

Government and authorize the Government to grant to others 

a nonexclusive, paid up, worldwide license for Government 

purposes in any portion of a \.rork \ihich is not first pro­

duced in the performance of the contract but in which copy-

right is o~ined by the contractor and which is incorporated 

in the work furnished under the contract. 
\ 

t-eT 'fhe clanses at 252.227 7013 and 252.227 7020 

provide that, unless written approval of the contracting 

officer is obtained, the contractor agrees not to include 

in any work prepared, produced, originated, developed, 

generated or acquired under tfie contract, an~ work of 

authorship in \lhich copyright is not owned bl' the 

contractor ~Jithout acquiring for the Government and those 

acting by or on behalf of the Government a nonexclYsive, 

paid up, worldwide license for Government purposes in the 

copyrighted \lork, 

227.481 Acquisition of Rights in Computer Software. 

* * * * * 
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227.482 Reserved. 

-PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES. 

[252.227-7013 
252.227-7014 
252.227-7015 
252.227-7016 
252.227-7017 
252.227-7018 

252.227-7019 

252.227-7020 
252.227-7021 
252.227-7022 
252.227-7023 

252.227-7024 
252.227-7025 
252.227-7026 

252.227-7027 

252.227-7028 
252.227-7029 
252.227-7030 
252.227-7031 
25"2. 227-7032 

252.227-7033 
252.227-7034 
252.227-7035 

252.227-7036 
252.227-7037 

252.227-7038 

Rights in Technical Data and Computer Software. 
Reserved. 
Reserved. 
Reserved. 
Reserved. 
Restrictive Markings on Technical Data (APR. 

1988). 
Identification of Restricted Rights Computer 

Software. 
Rights in Data--Special Works. 
Rights in Data--Existing Works. 
Government Rights (Unlimited). 
Drawings and Other Data to Become Property of 

the Government. 
Notice and Approval of Restricted Designs. 
Reserved. 
Deferred Delivery of Technical Data or 

Computer Software. 
Deferred Ordering of Technical Data or 

Computer Software. 
Requirement for Technical Data Certification. 
Identification of Technical Data. 
Technical Data--Withholding of Payment. 
Data Requirements. 
Rights in Technical Data and Computer Software 

(Foreign) • 
Rights in Shop Drawings. 
Patents--Subcontracts. 
Preaward Notification of Rights in Technical 

Data and Computer Software. 
Certification of Technical Data Conformity. 
Validation of Restrictive Markings on 

Technical Data. 
Listing and Certification of Development of 

Technology (APR 1988) .] 

3. Sections 252.227-7013, 252.227-7018 through 

252.227-7024, 252.227-7026 through 252.227-7033 and 252.227-

7035 tl)rough 252.227-7037" are revised; sections 252.227-7016, 

252.227-7017, and 252.227-7025 are removed and reserved;· and 

section 252.227-7038 is added to read as follows: 
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252.227-7013 Rights in Technical Data and Computer Software. 

As prescribed at 227.472-3te7 [227.473-l(e)] and 

227.479(d), insert the following clause: 

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE {APR 1988) 

(a) Definitions. 

(1) "Commercial computer software", as used in this 

clause, means computer software which is used ~egularl~ for 

other than Government purposes and is sold, licensed, or 

leased in significant quantities to the general public[.] ~ 

established ffiarket or catalog prices. 

(2) "Computer", as used in this clause, means a data 
\ 

processing device capable of accepting data, performing 

prescribed operations on the data, and supplying the results 

of these operations; for example, a device that operates on 

discrete data by perfoiming arithmetic and logic processes 

on the data, or a device that operates on analog data by 

performing physical processes on the data. 

(3) "Computer data base", as used in this clause, 

means a collection of data in a form capable of being 

processed and operated on by a computer. 

(4) "Computer progra~", as used in this-clause, means 

a ser{es of instructions or statements in a f6rm acceptable 

to a computer, designed'to cause the computer to execute an 
) 

operation or operations~ Computer programs include 
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operating systems, assemblers, compilers, interpreters, data 

management systems, utility programs, sort-merge programs, 

and ADPE maintenance/diagnostic programs, as well as 

applications programs such as payroll, inventory control, 

and engineering analysis programs. Computer programs may be 

either machine-dependent or machine-independent, and may be· 

general-purpose in nature or be designed to satisfy the 

requirements of a particular user. 

(5) "Computer software", as used in this clause, means 

computer programs and computer data bases. 

(6) "Computer software documentation", as used in this 

clause, means technical data, including computer listings 
\ 

and printouts, in human-readable form which (i) documents 

the design or details of computer software, (ii) explains 

the capabilities of the software, or (iii) provides 

operating instructi6ns for using the software to obtain 

desired results from a computer. 

(7) "Data", as used in this clause, means recorded 

information, regardless of form or method of the recording. 

(8) "Detailed design data", as used in this elause, 

means technical data that describes the physical·configura~ 

tion-and performance characteristics of an item or compo-

nent in sufficient detail to [enable] ensure that an item or 

component produced in accordance with the technical data 

will [to] be essentially identical to the original item or 

component. 
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(9) "Detailed manufacturing or process data", as used 

in this clause, means technical data that describes the 

steps, sequences,· and conditions.of manufacturing, proces-

sing or assembly used by the manufacturer to produce an item 

or component or to perform a process. 

(10) "Developed", as used in this clause, means that 

the item, component, or process exists and is workable. 

Thus, the item or component must have been constructed [in 

nearly every case] or the process practiced. Workability 

is generally established when the item, component or process 

has been analyzed or tested sufficiently to demonstrate to 

reasonable people skilled in the applicable art that there 
' 

is a high probability that it will op~rate as intended [and 

considered a part of its deyelopment.]. Whether, how mtlcfi, 

aftd what type of analysis or testing is required to 

establish workability depends on the nature of the item, 

component, or process, and the state of the art. To be 

considered "developed", the item, component, or process need 

not be at the stage where it could be offered for sale or 

sold Oft the commercial market, nor must the item, component 

or process be actually reduced to practice within the 

meaning of Title 35 of the United States Code. 

(11) "Developed Exclusively with Goveinment Funds", as 

used ·in this clause,· means, in connection with- an item, 
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component, or process, that the [direct] cost of development 

was direotly paid for in whole by the Government [and] ~ 

that the development was req~irea [specified] as an element 

of performance under a Government contract or subcontract. 

(12) "Developed Exclusively at Private Expense", as 

used in this clause, means in connection with an item, 

component, or process, that no part of the [direct] cost of 

development was paid for by the Government[.] and that the 

development was net required as an element of performance 

anGer a Government contract or sYboontraot. Independent 

research and development and bid and proposal costs, as 
I 

defined in FAR 31.205-18 (whether or not included in a 
' \ 

formal independent research and development program), are 

considered to be at private expense. Indirect costs are 

of de~elepment are considered Government funded \:hen 

aevelopment ~ias required as an element of performance in a 

Government contract or subcontract, Indirect oosts are 

oonsidered funded at private expense when development was 

not required as an element of performance under e Government 

contract or suboontraot. [When, in applying these criteria, 

the entire item, component or process doesn~t qualify as 

"Developed Exclusively at Private Expense", then separate 

elements thereof which do meet the criteria shall be·deemed 

· to qualify; such a separate element can be an existing 

conceptual design which is focal to the workability of the 

item, component or process.] 
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(13) "Form, fit, and function data", as used in this 

clause, means technical data that describes the required 

overall physical, functional, and performance characteris-

tics, (along with the qualification requirements, if appli­

cable) of an item, component, o~ process to the extent 

necessary to permit identification of physically and 

functionally interchangeable items. 

(14) "Government purpose license rights' (GPLR), as 

used in this clause, means [the Government may] rights to 

~, duplicate, or disclose data [to a licensee according to 

·the terms of its license] (and in the SBIR program, computer 

software), in whole or in part and in any manner, for 
I 

Government purposes only, and to have'or permit others [the 

licensee] to [utilize such data] do so for Government 

purposes only. Government purposes include competitive 

procurement, but do not include the right to have or permit 

[licenseesJoeher~ to use technical data (and in the SBIR 

Program, computer .software) for the commercial purposes. 

(15) "Limited rights", as used in this clause, means 

rights to use, duplicate, or disclose technical data, in 

whole or in part, by or for the Government, with the express 

limitation that such technical data shall not, without the 

written.permission of the party assertirig limited rights, 

be: [(i)] released or disclosed outside th~ Government; 

[(ii)] used by the Government for manufacture, or.in the 

case of computer software documentation, for preparing the 
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party other than the Government, except when: 
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(i) Release, disclosure, or use is necessary for 

emergency repair or overhaul; [where the item, component or 

process concerned is not otherwise reasonably available to 

enable timely performance of work] provided that the 

release, disclosure, or use outside the Government shall be 

made subject to a [written] prohibition against further use, 

release, or disclosure, and that the party asserting limited 

rights be [promptly] notified [in writing] by the con­

tra9ting officer of such release, disclosure, or use [and 

receive a copy of the nondisclosure agreement].; or 

(ii) Release or disclosure to a foreign Government that 

is in the interest of the Unjted States and is required for 

evaluational or informational purpose under the conditions 

of (a) above, except that the release or disclosure may not 

include detailed [design,] manufacturing or process data. 

(16) "Required as an Element of Performance Under a 

Government Contract or Subcontract", as used in this clause, 

means, in connection with the development of an item, 

component, or process, that the development.was specified in 

a Government contract or subcontract[.] e-r--that the oevelop 

ment was necessary for performance of a Government contract 

~-
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(17) "Restricted rights", as used in this clause, 

means rights that apply only to computer software, and 

include, as a minimum, the right to--

(i) Use computer software with the computer for which 

or with which it was acquired, including use at any 

Government installation to which the computer may be 

transferred by the Government; 

(ii) Use computer software with a backup computer if 

the computer for which or with which it was acquired is 

inoperative; 

(iii) Copy [reasonable numbers of] computer programs for 

safekeeping (archives) or backup purposes; and 
\ 

(iv) Modify computer software, or combine it with other 

software, subject to the pr~vision that those portions of 

the derivative software incorporating restricted rights 

software are subject to the same restricted rights. 

IR additioR 1 restricted ri~hts inol~de any other 

specific rights ROt ineoftsistent with the minimtlm rights in 

(a) (17) (i) (iv) above that are listed or 9esoribed in the 

~raet or described in a license agreement maee a part of 

~-contract~ 

(18) "Technical data", as ·used in this clause, means 

recorded information, regardless of the form or method of 

the recording of a scientific or technical nature (including 

computer software documentation). The teirn does not ·include 
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computer software or data incidental to contract administra-

tion, such as financial and/or management information. 

(19) "Unlimited rights", as used in this clause, means 

rights to use, duplicate, release, or disclose, technical 

data or computer software in whole or in part, in any manner 

and for any [Government program, but not for commercial 

purposes] purpose whatsoevef, and to have or permit others 

to do so. 

(20) "Unpublished", as used in this clause, means that 

technical data or computer software has not been released to 

the public or furnished to others without restriction on 

further use or disclosure. Delivery ~,f other thafi Uftlimitea 

rights technical data or computer software to or for the 

Government under the contract does not, in itself, 

constitute rel€ase to the public. 

(b) Rights in Technical Data. 

(1) Unlimited Rights. 

The Government i~ entitled to and, except as provided 

in paragraph (a)(2), will receive unlimited rights in 

[technical data specified delivered under contract to the 

Government, as follows:] 

(i) Technical data pertaining to items~ components, 

or processes which has been or will be developed exclusively 

with Government funds; 
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(ii) Technical data resulting directly from performance 

of experimental, developmental, or research work specified 

as an element of performance under a Government contract or 

subcontract [, except technical data pertaining to items, 

components, process or computer software developed 

exclusively at private expense;] ; 

(iii) Form, fit, and function data pertaining to [separ­

ate] items, components, or processes pre~ared or required to 

be delivered unde~ any Government contract or subcontract; 

(iv) Manuals or instructional materials (other than 

detailed manufacturing or process data) prepared or required 

to be delivered under any Government contract or subcontract 

necessary for installation, operation, maintenance, or 

training purposes; 

(v) Technical data prepared or required to be 

delivered under any Government contract or subcontract and 

constituting corrections or changes to Government-furnished 

data or computer software; 

(vi) Technical data which are otherwise publicly 

available, or have been released or disclosed by the . 

contractor or subcontractor, without restriction on further 

release or disclosure; 

(vii) Technical data in which the Government has 

obtained unlimited rights as a result of negotiations; [and] 
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{viii) Technical data previously delivered subject to 

[un]limited rights[.] or Government purpose license right~ 

wflica flas expiree7 and 

(ix) Pechnieal data deliveree uneer the contract which, 

at the time of delivery, are net identified in the listin9 

described in paragraph (k) of th~ Qlause at 252.2~7 701J. 

{2) Government Purpose License Rights. The Government 

shall have Government purpose license rights· (GPLR) in 

technical data which the parties have agreed will be 

furnished with GPLR. The Government may disclose or provide 

GPLR data to a person or corporation that has executed the 

Standard Non-Disclosure Agreement. [for the purposes speci­

fied therein.] This agreement establishes the third party 

beneficiary status of the cqntractor [or subcontractor] 

identified in the GPLR legend. If the recipient of GPLR 

data has [lawfully] executed the Standard Non-Disclosure 

Agreement, the contractor [or subcontractor] shall have no 

claim or right of action against the Government for damages 

related to misuse or unauthorized disclosure of the data. 

[by the recipient.] GPLR shall be effective, during the 

time period specified in the contract, only when·the portion 

or portions of each piece of data subjec~ to such rights are 

identified {for example, by circling, under-scoring, or a 

note), and are marked with the legend below containing: 
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(i) The number of the prime contract [and subcontract, 

if applicable] under which the technical data is to be 

delivered; 

(ii) The name of the contractor and/or any subcontrac­

tor asserting [GPLR] Go~efnment purpose lieeRse rights, and 

(iii) The date [or production lot/unit number] when the 

data will be subject to unlimited rights. 

GOVERNMENT PURPOSE LICENSE RIGHTS LEGEND 

Contract No. 

[Subcontract No. 

Contractor: 

[Subcontractor: 

Government purpose license rights shall be effective 

until (insert date certain) for production of a cert~in 

number of units] ; [unless extended]; thereafter, the 

Government purpose· license rights will expire and the 

Government shall have unlimited rights in the technical 

data. 

[End of Legend] 

The restrictions governing use of technical data marked 

with this legend are· set forth in the definition of 

"Government· Purpose License Rights" in paragraph (a) {14) 

. , 
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above. This legend, together with the indications of the 

portions of this data which are subject to [GPLR) Government 

purpose license rights, shall be included on any repro­

duction hereof which includes any part· of the portions 

subject to such limitations. 

(3) Limited Rights. Unless otherwise agreed, the 

Government shall have limited rights in: 

[(i) Technical data listed or described in an 

agreement, incorporated into the schedule of this contract 

which the parties have agreed will be furnished with limited 

rights;) 

[(ii))fit' [Delivered t]Technical data pertaining to 

items, components, processes or computer software developed 

exclusively at private expense, encept fo£ data in the 

categories in (a) {1) above; 

[(iii)]f±±T Technical data that the parties have agreed 

will be subject to limited rights for a specified period of 

time; and 

[iv)] (iii) Technical data listed or described in a 

license agreement made a part of the· contract and subject to 

conditions other than those described in the definitions of 

limited rights. Not~1ithstandin9 any contrary provision in 

-t:h~-:1.--icense -ag r-eenient, the Gave rHmeftt sh_all have the £ ights 

ificluded in the definition of "limited rights" in paragraph 

(a) (15) above. 
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Limited rights will remain in effect so long as the 

technical data remains unpublished and provided that only 

the portions of each piece of data subject to limited rights 

are identified (for example, by circling, underscoring, or a 

note), and the piece of data is marked with the legend below 

containing: 

(A) The number of the prime contract [and the 

subcontract, (if applicable)] under which the technical data 

is to be delivered; and 

(B) The name of the contractor and/or any subcon-

tractor asserting limited rights. 

(C) The date [or production lot/unit number] the data 
\ 

will be subject to unlimited rights (if applicable). 

[ n] LIMITED RIGHTS LEGEND · 

·contract No. 

[Subcontract No. 

Contractor: 

[Party asserting the Rights.] 

(For technical data which the parties have agreed will 

be subject to limited rights for a specified time period, 

insert the agreed upon date. [or produbtion lot/unit ·number 
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below.] If the limited rights ace not subjeot to an 

expiration date, so indicate). 

["]Limited rights shall be effective until (insert date 

certain) for production of a certain number of units] , 

thereafter the limited rights will expire and the Government 

shall have unlimited rights in the technical data." 

The restrictions governing the use and disclosure of 

technical data marked with this legend are set forth in the 

definition of "limited rights" in [the above-referenced 

contract, or subcontract if furnished by a subcontractor.] 

paragraph (a) (1§) abova. (For technical data which the 

parties have agreed will be subject to rights other than 
\ 

those described in the definitions of limited rights or GPLR 

in paragraph (a) (15) and (a) (14) above, insert the following 

statement: 

"In addition to the m1n1mum rights described 
in the definition of limited rights in DFARS 
clause at 252.227-7013, [(APR 1988) ,] the 
Government shall have the rights described 
in the license or agreement made a part of 
Contract No. " 

This legend, together with the indications of the portions 

of this data which are subject to limited rights, shall be 

included on any reproduction hereof which includes any part 

of the portions s~bject to such limitations. This technical 

data will remain subject to limited rights only so long as 

------------
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it remains "unpublished" as defined in [the above-referenced 

contract, or subcontract if furnished by a subcontractor.] 

paragraph (a) abeve. 

[End of Legend] 

(c) Rights in Computer Software 

(1) Restricted Rights 

(i) The Government shall have restricted rights in 

computer software, listed or described in a license [or] 

agreement made a part of this contract, which the parties 

have agreed will be furnished with restricted rights. 

Notwithstanding any contrary provision in any such license 

agreement, the Government shall have the rights included in 

the definition of "restricted rights~ in paragraph (a)(l7) 

above. [Such restricted rights are of no effect unless] 

Unless the computer software is marked by the Contractor 

with the following legend: 

RESTRICTED RIGHTS LEGEND 

Use, duplication or disclosure is subject to 

restrictions stated in Contract [or Subcontract] 

No. with (Name of Contractor [or 

Subcontractor]) 

and the related computer software documentation includes a 

prominent statement of the restrictions applicable to the 

computer software, the Government shall [notify the.party 

asserting the rights to correct the legend.] have Uftlimited 
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right~ in the aeftware. The contractor [or subcontractor] 
/ 

may not place any legend on computer software restricting 

the Government's rights in such software unless the restric-

tions are set forth in a license [or] agreement made a part 

of this contract [or subcontract] prior to the delivery date 

of the software. Failure of the contractor [or subcontrac-

tor] to apply a restricted rights legend to the computer' 

software shall relieve the Government of liability with 

respect to the unmarked software. 

(ii) Notwithstanding subparagraph (c) (1) (i) above, 

coffiffiereial computer software and related documentation 

developed at private expense and not in public domain may 

be marked with the following Legend: 

RESTRICTED. RIGHTS LEGEND 

Use, duplication or disclosure by the 

Government is subject to restrictions 

as set forth in subparagraph (c)(l) (ii) of 

the Rights in Technical Data and Computer 

Software clause at DFARS 252.227-7013. 
·-· 

[(APR 1988).] 

(Name of [Party asserting the rights] 

CoHtractor and Address) 

When acquired by the Government, eommereiel computer 

software and related documentation so legended shall-be 

subject to the following: 
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{A) Title to and ownership of the software and 

documentation shall remain with the contractor. [or 

subcontractor, as·appropriate]. 

(B) User of the software and documentation shall be 

limited to the facility for which it is acquired. 

(C) The Government shall not provide or otherwise make 

available the software or documentation, or any portion 

thereof, in any form, to any third party without the prior 

written approval of the contractor. [or subcontractor]. 

[Third parties do not include those specifically identified 

in the license or agreement.] ~hird parties do not ineltlde 

prime contractors, subcontractors and agents of the Govern 
' 

ment who haoe the GovernmeHt's permi~sion to use tfie 

licensee software and documentation at the faeilit~, and wfio 

lta~e agreed to tlge the lieeHsee software and documentation 

onll in accordance with these reotrietiono. This provision 

does not limit the right of the Government to use software, 

documentation, or information therein, which the Government 

has or may obtain without restrictions. 

(D) The Government shall have the right to use the 

computer software and documentation with the computer for 

which it is acquired at any other facility to which that 

computer may be transferred; to use the computer software 

and documentation with a backup computer when the primary 

computer is inoperative; to copy computer programs for 
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safekeeping (archives) or backup purposes; and to modify 

the software and documentation or combine it with other 

software, [p]~royided, that the unmodified portions shall 

remain subject to these restrictions. 

(2) Unlimited Rights. The Government shall have 

unlimited rights in: 

(i) Computer software [delivered as an element of 

performance under a _Government ~ontract or subcontract 

r~quiring] reoultin~ direotly fro~ performance of 

experimental, developmental or research work [, and not 

developed exclusively at private expense;] wfiicfi wa~ 

~pecified as en element of performance, in this or any other 
\ 

Government contract or suboontraotr 

(ii) Computer software required to be originated or 

developed under a Government contract,[, and not developed 

exclusively qt private expense;] or generated aa e 

Heoeosary part of performing a oontraet, 

(iii) Computer data bases, [required as an element of 

performance under a Government.contract or subcontract] 

prepared under a Government contract, consisting of infor-

mation supplied by the Government, information in which the 

Government has unlimited rights, or information which is in 

the public domain; 

(iv) Computer software prepared or required to be 

delivered under this or any other Government contract or 
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subcontract and constituting corrections or changes to 

Government-furnished computer software; and 

(v) Computer software which is otherwise publicly 

available, or has been, or is normally released, or 

disclosed by the Contractor or subcontractor without 

restriction on further release or disclosure. 

(d) Technical·oata and Computer Software Previously 

Provided Without Restriction. Contractor shall assert no 

restrictions on the Government's rights to use or disclose 

any data or computer software which the Contractor has 

previously delivered to the Government without restriction. 

The limited or restricted rights provided for by this clause 
\ shall not impair the right of the Government to use similar 

or identical data or computer software acquired from other 

sources. 

(e) Copyright. 

(1) In addition to the rights granted under the 

provisions of paragraphs (b) and (c) above, the Contractor 

hereby grants to the Government a nonexclusive, paid-up 

license throughout the world, of the scope set forth_below, 

under any copyright owned by the Contractor, in any work of 

authorship prepared for or acquired by the Government under 

this contract, to reproduce the work in copies or 

phonorecords, to distribute copies or phonorecords to the 

public, to perform or display the work publicly, and·to 
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prepare derivative works thereof, and to have others do so 

for Government purposes. With respect to technical data and 

computer software in which the Government has unlimited 

rights, the license shall be of the same scope as the rights 

set forth in the definition of "unlimited rights" in (a) (19) 

above. With respect to technical data in which the Govern­

ment has limited rights, the scope of the license is limited 

to the rights set forth in the definition of "limited 

rights". With respect to computer software which the 

parties have agreed will be furnished with restricted 

rights, the scope of the license is limited to such rights. 

(2) Unless written approval of the Contracting Officer 
\ 

is obtained, the Contractor shall not include (in technical 

data or computer software prepared for or acquired by the 

Government under this contract) any works of authorship in 

which copyright is not owned by the Contractor without 

acquiring for the Government any rights necessary to perfect 

a copyright license of the scope specified herein. 

(3) The Contractor shall be considered the "person"for 

whom the work was prepared" for the purpose of determining 

·authorship under 17 u.s.c. 20l(b). 

(4) Technical data delivered under this contract 

bearing a copyright notide shall also include.the following 

statement: 



This material may be reproduced or for the 

u.s. Government pursuant to the copyright . 

license under the clause at DFARS 252.227-

7013 ([(APR 1988)]date). 
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(f) Removal of Unjustified and Nonconforming Markings. 

(1) Unjustified Technical Data Markings. Notwith­

standing any provision of this contract concerning inspec-

. tion and acceptance, the Government may, at the CoRtraetor's 

enpense, correct, cancel, or ignore any marking not 

justified by the terms of this contract on any technical · 

data furnished hereunder in accordance with the clause of 

this contract entitled "Validation of Restrictive Markings 

on Technical Data", DFARS 252.227-7037. 

(2) Nonconforming Technical Data Markings. Correction 

of nonconforming markings is not subject to this clause. 

The Government may, at tfie eoHtraetor'o eupeAse, correct any 

nonconforming markings if the Contracting Officer notifies 

the Contractor and the Contractor fails to correct the 

nonconforming markings within sixty (60) days. 

(3) Unjustified and Nonconforming Computer Software 

Markings. Notwithstanding any provision of this·contract 

[{or subcontract)] concerning inspection and acceptance, the 

Government may correct, cancel, or ignore any marking not 

authorized by the terms of this contract [(or subcontract)] 

on any computer software furnished hereunder, if: 
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(i} The contractor [(or subcontractor, as applicable}] 

fails to respond within sixty (60} days to a written inquiry 

by the Government concerning the propriety of the markings; 

or 

(ii} The coritractor's[(or subcontractor, as applic­

able}] response fails to substantiate, within sixty (60} 

days after written notice, the propriety of restricted 

rights markings. 

In either case, the Government shall give written 

notice to the contractor [(or subcontractor, as applicable}] 

of the action taken. [within 2 months of taking the action 

or 1 year of making the challenge.] 

(g) Relation to Patents. Nothing contained in this 

clause shall imply a license to the Government under any 

patent or be construed as affecting the scope of any license 

or other right otherwise granted to the Government under any 

patent. 

(h) Limitation on Charges for Data and Computer 

Software. The Contractor recognizes that the Government is 

not obligated to pay, or to allow to _be paid, any charges 

for data or computer software which the Government has a 

right to use and disclose to others without restriction[,] 

and Contractor agrees to refund any such payme~ts. This 

provision applies to contracts that involve payments by 

subcontractors and those entered into through the Military 
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Assistance Program, in addition to u.s. Government prime 

contracts. It does not apply to reasonable reproduction, 

handling, mailing, and similar administrative costs. 

(i) Acquisition of Technical Data and Computer 

Software from Subcontractors. 

(1) Whenever any technical data or computer software 

is to be obtained from a subcontractor under this contract, 

the contractor shall use this same clause in the subcon-

tract 1 without alteration,· and no other clause shall be used 

to enlarge or diminish the Government's or the contractor's 

rights in the subcontractor['s] data or computer software. 

(2) Technical data required to be delivered by a 
' 

subcontractor shall normally be deliv~red to the next higher-

tier contractor. However, when there is a requirement in 

the prime contract for data which may be submitted with 

other than unlimited rights by a subcontractor, then said 

subcontractor may fulfill its requirement by submitting such 

data directly to.the Government, rather than through the 

prime Contractor. 

(3) The ContractQr and higher-tier subcontractors will 

not use their power to award subcontracts as economic 

leverage to obtain rights in technical data or computer 

software from their subcontractor~ [by violation of the 

prohibitions in 227.473-2(a) (b), or otherwise.] 

.I 
·-! 

i 
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(j) Notice of Limitations on Government Rights. 

(1) The contractor shall notify the Contracting 

Officer of the contractor's or its potential subcontractor's 

use in the performance of the contract or subcontract of 

items, components, processes and computer software that--

(i) Have been developed exclusively at private 

expense; 
( 

( ii) Have been developed· in part at private expense; or 

(iii) Embody technology that has been developed 

exclusively with Government funds which the contractor or 

subcontractor desir~s exclusive rights to commercialize, 

with Government approval. 

(2) With respect to each item, component, process, or 

computer software identified in (j) (1) (ii) above, the 

contractor shall also notify the Contracting Officer of the 

total development cost known to the contractor of the item, 

component, process, or computer software and the percentage 

of the total development cost known to the contractor which 

was contributed by the contractor. [or subcontractor, as 

applicable.] 

(3) Such notification is not required with respect to 

items, components, processes or computer software for which 

such notice was given pursuant to ~preaward no~ification of 

rights in t·echnical data [ (252.227-7035)] in connection with 

this cont'ract. 
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(4) Such notification shall be accompanied by the 

appropriate listing and [notification] eertifieation 

required by the clause at DFARS 252.227-7038. 

(k) Identification of restrictions on Government 

rights. 

Technical data and computer software shall not be 

tendered to the Government with other than unlimited rights, 

unless the technical data or computer software are contained 

in a listing made part of this [the prime] contract. [or 

acknowledge by the Contracting Officer on a similar list 

which is a part of a subcontract.] ~his [These] listing[s] 

46 [are] intended to facilitate acceptance of the technical 
I 

data and computer software by the Government and does not 

change, waive, or otherwise modify the rights or obligations 

of the parties under the clause at DFARS 252.227-7037. 

[However, the contractor or subcontractor has the right, as 

part of negotiations, to require the Government to initiate 

a challenge.] As a minimum, this listing must--

(1) Identify the items, components, processes, or 

computer software to which the restrictions on the 

Government apply; 

(2) Identify or describe the technical data or 

computer software subject to other than unlimited.rights; 

and 
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(3) Identify or describe, as appropriate, the category 

or categories of Government rights, the agreed-to time 

limitations, or any special restrictions on the use of [or] 

disclosure of the technical data or computer software. 

(1) Postaward negotiation - Disputes. If, after 

exhausting all reasonable efforts, the parties fail to agree 

on the apportionment of the rights in technical data 

furnished under this contract by the date established in the 

contract for agreement, or within any extension established 

by the Contracting Officer, then the Contracting Officer may 

establish the respective data rights of the parties, subject 

to Contractor appeal as provided in the D~sputes clause. In 

any event, the Contractor shall proceed with completion of 

the contract. 

[If, after exhausting all reasonable efforts, a lower­

tier subcontractor is unable to agree on the apportionment 

of the rights in technical data under it's subcontract, then 

such~ subcontractor is relieved of its his obligation to 

deliver technical data required as a subcontract deliverable 

until such agreement is reached.] 

(End of clause) 

ALTERNATE I (APR • .1988) 

As prescribed at 227.475-8,-add the foll~wing paragraph 

to the basic clause: . 
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(m) Publication for sale. If, prior to publication 

for sale by the Government and within the period designated 

in the contract or task order, but in no event later than 

twenty-four (24) months after delivery of such data, the 

Contractor publishes for sale any data (1) designated in 

the contract as being subject to this paragraph and (2) 

delivered under this contract, and promptly notifies the 

Contracting Officer of these publications, the Government 

shall not publish such data for sale or authorize others to 

do so. This limitation on the Government's right to publish 

for sale any such data so published by the Contractor shall 

continue as long as the data is protected as a published 
\ 

work under the copyright law of the United States and is 

reasonably available to the public for purchase. Any such 

publication shall include a notice identifying this contract 

and recognizing the license rights of the Government under 

this clause. As to all such data not so published by the 

Contractor, this paragraph shall be of no force or effect. 

ALTERNATE II (APR 1988) 

As prescribed at 227.479(d), substitute the·following 

paragraphs (b).~nd (c) for the existing paragraphs (b) and 

(c) in the basic clause. 

(b) Rights in Technical Data. 

(1) Unlimited Rights~ The Government is entitled to 

and will receive unlimited rights in: 
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(i) Form, fit, and function data pertaining to items, 

components, or processes prepared or required to be 

delivered under this or any other Government contract or 

subcontract; 

(ii) Manuals or instructional materials (other than 

detailed manufacturing or process data) prepared or required 

to be delivered under this· or any othe~ contract or any 

subcontract hereunder necessary for installation, operation, 

maintenance, or training purposes; 

(iii) Technical data prepared or required _to be 

delivered under this or ary other Government contract or 

subcontract and constituting corrections or changes to 
\ 

Government-furnished data; and 

(iv) Technical data which is ·otherwise publicly 

available, or has been released or disclosed by the 

contractor or subcontractor, without restriction on further 

release or disclosure. 

(2) Limited Rights. The Government shall have limited 

rights in: 

[(i) Technical data listed or described in an agreement 

incorporated into the Schedule of this Contract, ·which the 

parties have agreed.will be furnished with limited rights; 

and] 

[ (ii) 1 (i) Unpublished ·technical data pertaining to 

items, components or processes-developed exclusively at 
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private expense, and unpublished computer software docu­

mentation related to computer software that is acquired with 

restricted rights, other than such data included in (b) (1) 

above. Limited rights shall be effective provided that only 

the portion or portions of each piece of data to which 

limited rights are to be asserted are identified (for 

example, by circling, underscoring, or a note), and that the 

piece of data is marked with the legend below containing: 

(A) the number of the prime contract [or subcontract, 

as applicable,] under which the technical data is to .be 

delivered; and 

(B) the name of the contractor and/or any subcon­

tractor asserting limited rights. 

LIMITED RIGHTS LEGEND 

Contract No. 

[Subcontract No. 

Contractor: 

[Party asserting Data Rights: 

The restrictions governing the use of 

technical data marked with this legend are set 

forth in the definition of "Limited Rights" in 

DFARS clause at 252.227-7013. This legend, 

together with the indications·of the portions of 



this data, shall be included on any reproduction 

hereof which includes any part of the.portions 
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subject to limited rights. The limited rights 

legend shall be honored only as long as the data 

continues to meet the definition of limited rights. 

(3) Government Purpose License Riahts. For a period 

of two (2) years (or such other period as may be authorized 

by the Contracting Officer for good cause shown) after the 

delivery and acceptance of the last deliverable item under 

the contract, the Government shall have limited rights arid, 

after the expiration of the two-year period, shall have 

Government purpose license rights in any technical data 
\ 

prepared or required to be delivered under this contract or 

subcontract hereunder, which. is not otherwise subject to 

unlimited or limited rights pursuant to subparagraph (b) (1) 

or (b) (2) above. The Government shall not be liable for 

unauthorized use or disclosure of the data by third parties. 

Government Purpose License Rights shall be effective 

provided that only the portion or portions of each piece of 

data to which such rights are to be asserted are identified 

{for example, by circling, underscoring, or a note), and 

that the piece of data is marked with the legend below: 

(A) the number of the prime contract under which the 

technical data is t6 be delivere~; ·and 

(B). the name of the contraritor and/or any subcon­

tractor asserting Government Purpose License Rights. 



GOVERNMENT PURPOSE LICENSE RIGHTS (SBIR PROGRAM) 

Contract No. 

Contractor: 

For a period of two (2) years after delivery 

and acceptance of the last deliverable item under 

the above contract, this technical data shall be 

subject to the restrictions contained in the 

definition of "Limited Rights" in DFARS clause at 
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252.227-7013. After the two-year period, the data 

shall be subject to the restrictions contained in 

the definition of "Government Purpose License 

Rights" in DFARS clause at 252.227-7013. The 
\ 

Government assumes no liability for unauthorized 

use or disclosure by others. This legend, toget­

her with the indications of the portions of the 

data which are subject to such limitations, shall 

be included on any reproduction hereof which con-

tains any portions subject to such limitations and 

shall be honored only as long as the data continues 

to meet the definition on Government purpose license 

rights. 

(c) Rights in Comp~ter Software. 

(1) Restricted Rights. 

(i) The Government shall have restricted rights in 

computer software, listed or d~scribed in a license [or] 
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agreement made a part of this contract, which the parties 

have agreed will be furnished with restricted rights. 

Notwithstanding any contrary provision in any such license 

[or] agreement, the Government shall have the rights in­

cluded in the definition of "restricted rights" in paragraph_ 

(a) (17) above. [Such restricted rights are of no effect 

unless] UHleaa the computer software is marked by the 

Contractor with the following legend: 

RESTRICTED RIGHTS LEGEND 

Use, duplication or disclosure is subject to 

restrictions stated in Contract No. [or 
\ 

Subcontract] with (Name 

of Contractor [or Subcontractor)] 

and the related computer software documentation includes a 

prominent statement of the· restrictions applicable to the 

computer software. The Government shall have unlimited 

rights in the software. The contractor [or subcontractor]_ 

may not place any legend on computer software indicating 

restrictions on the Government's rights in such software 

unless the restrictions are set forth in a license [or] 

agreement made a part of this contract [or subcontract] 

prior to the delivery date of the software. Failure of the 

contractor [or ·subcontractor] to ,apply a restricted rights 

legend to such computer s~ftware shall relieve the Govern­

ment of liability with respect to this unmarked software. 
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(ii) Notwithstanding subparagraph (c)(l) (i) above, 

comntercial computer software and related documentation 

developed at private expense and not in public domain may 

be marked with the following legend: 

RESTRICTED RIGHTS LEGEND 

Use, duplication or disclosure by the 

Government is subject to restrictions 

as set forth in subparagraph (c)(l)(·ii) of 

the Rights in Technical Data and Computer 

Software clause at DFARS 252.227-7013. 

[{APR 1988)]. 

(Name of [Party asserting the Rights] 

Contractor and Address) 

When acquired by the Government, commercial computer 

software and related documeritation so legended shall be 

subject to the following: 

(A) Title to and ownership of the software and 

documentation shall remain with the contractor. [or 

subcontractor, as applicable.] 

(B) User of the software and documentation shall be 

limited to the facility-for whic? it is acquired. 

95. 

(C) The Government shall not provide or othe~wise make 

available the software or documentation, or any portion 
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thereof, in any form, to any third party withou~ the prior 

written approval of the contractor. [or subcontractor, as 

applicable.] Third parties do not include [those specifi-

cally identified in the license or agreement.] priffie 

oontraetors, subeontraetorc and agents of the Ge~erAmene 

whe have the GeverHment's perffiission to ase the licensee 

software and doeuffientation at the facility, and who. 

only in accordance \lith thQse rectrictienc' This provision 

does not limit the right of the Government to use software, 

documentation, or information therein, which the Government 

has or may obtain without restrictions. 
\ 

(D) The Government shall have the right to use the 

computer software and doc~m~ntation with the computer for 

which it is acquired at any other facility to which that 

computer may be transferred; to use the computer software 

and documentation with a backup computer when the primary 

computer is inoperative; to copy computer programs for 

safekeeping (archives) or. backup purposes; and to modify 

the software and documentation or combine it with other 

software, [p]~rovided, that the unmodified portions shall 

remain subject to these restrictions. 

(2) Government Purpose License Rights. For a period 

of two (2) ·years (or sue~ 6ther period as may be authorized 

·by the ~ontracting Officer for good cause shown) after the 



97. 

delivery and acceptance of the last deliverable item under 

the contract, [or subcontract, as applicable,] the Govern-

ment shall have restricted rights and, after expiration of 

the two-year period, shall have Government purpose license 

rights in: 

(i) computer software resulting directly from 

performance of experimental, developmental or research work 

which was specified as an element of performance in this 

or any GovernmeRt contract ot suboontraotp [and was not 

developed entirely at private expense;] 

(ii) . computer software required to be orig~nated or 

developed under a Government contract, [and was not 
\ 

developed exclusively at private expense;] or generated 

as a necessary part of perf~rmin~ a contract; and 

(iii) any other computer software required to be 

prepared or delivered under this contract or subcontract 

hereunder, which is not otherwise subject to restricted or 

unlimited rights pursuant to subparagraph (c)(l) or (c) (3) 

herein. Government purpose license rights shall be 

effective provided that each unit of software is marked with 

an abbreviated license rights legend reciting that the use, 

duplication, or disclosure of th~ software is subject to the 

same restrictions included in the same contract (identified 

by number) with the same contractor (identified·by name). 

The G6vernment assumes no liability for unauthorized ·use, 

duplication, or disclosure by others. 
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(3} Unlimited Rights. The Government shall have 

unlimited rights in: 

(i} computer software required to be prepared or 

delivered under this [contract] or any subcontract hereunder 

that was previously delivered or previously required to be 

delivered to the Government under any contract or subcon­

tract with unlimited rights;· [and was not developed 

exclusively at private expense;] 

(ii} computer software that is publicly available or 

has been or is normally released or disclosed by the 

Contractor [or subcontractor] without restriction on further 

use or disclosure; and 
\ 

(iii} computer data bases, [required as an element of 

performance under a Governme~t contract or subcontract,] 

consisting of information supplied by the Government, 

information in which the Government has unlimited rights, 

or information which is in the public domain. 

252.227-7014 Reserved. 

252.227-7015 Reserved. 

252.227-7016 Reserved. 

252.227-7017 Reserved. 



252.227-7018 Restrictive Markings on Technical Data. As 

prescribed at 227.473-3(a}, insert the following clause: 

RESTRICTIVE MARKING ON TECHNICAL DATA {APR 1988) 

(a} The Contractor shall have, maintain, and follow 

throughout the performance of this contract, written 

procedures sufficient to assure that restrictive markings 

are used only when authorized by the terms of the "Rights 

in Technical Data and Computer Software" clause of this 

contract. The Contractor shall also maintain a quality 

assurance system to assure compliance with this clause. 

(b) As part of the procedures, the Contractor shall 

as a minimum: 

(1} Maintain records to show how the procedures of 

paragraph (a} above were applied in determining that the 

·markings are authorized; 

99. 

(2} Maintain records sufficient to justify the 

validity of ~ restrictive markings [placed] on technical 

data [by the contractor and] delivered under this contract; 

(3} Provide for review of subcontractor procedures for 

controlling the restrictive markings on technical data. 

Where appropriate, the Contractor may request Government 

assistance in evaluating subcontractor procedures; and 

(4} Establish and maintain operating procedures and 

physical securi~y designed to protect any technical data 

subject to other than unlimited rights from inadvertent or 
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unauthorized marking, disclosure or release to third 

parties. 

(c) The Contractor shall, within sixty (60) days 

after award of this contract, identify in writing to the 

Contracting Officer by name or title the person(s) having 

the final responsibility within Contractor's organization 

for determining whether restrictive markings are to be 

placed on technical data to be delivered [by his organiza-

tion] under this contract. The Government is authorized to 

contact such person(s) to resolve questions involving 

restrictive markings. 

(d) The Contracting Officer may evaluate, verify and 
\ 

obtain a copy of the Contractor's procedures. The failure 

of the Contracting Officer to evaluate or verify such 

procedures shall not relieve the Contractor of the 

responsib~lity for complying with paragraphs (a) and (b) 

above. 

(e) If the Contracting Officer gives written notifi-

cation of any failure to maintain or follow the established 

procedures, or of any deficiency in the procedures, correc-

tive action shall be accomplished within the [reasonable 

period of] time specified by the Contracting Officer. 

(f) . This clause shall be included in each subcontract 

under which technical data is required to be delivered. 

When so inserted, ~Contractor" shall be changed t~ 
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"Subcontractor". [and "Government" or "Contracting Officer" 

to "higher tier contractor".] 

(End of clause) 

252.227-7019 Identification of Restricted Rights Computer 

Software. 

As prescribed at 227.481, insert the following 

provision: 

IDENTIFICATION OF RESTRICTED RIGHTS COMPUTER SOFTWARE 

{APR 1988) 

The Offeror is required to identify in his proposal, to 

the extent feasible, any such computer software which was 

deyeloped at private expense and upon the use of which it 

desires to negotiate restrictions, and to state the nature 

of the proposed restrictions. Any restrictions on the 

Government's use or disclosure of computer software 

developed at private expense and to be delivered under the 

contract [should] must be set forth in an agreement made a 

part of the contract, either negotiated prior to award or 

included in a modification of the contract before such 

delivery. If no such computer software is identified, all 

de~iterable computer seftware·will be subject to unlimited 

rights. 

{End of provision) 



102. 

252.227-7020 Rights in Data--Special Works. 

As prescribed at 227.476(a), insert the following 

clause: 

RIGHTS IN DATA--SPECIAL WORKS (MAR 1979) 

(a) The term "works" as used herein includes literary, 

musical, and dramatic works; pantomimes and choreographic 

works; pictorial, graphic, and sculptural works; motion 

pictures and other audiovisual works; sound recordings; and 

works of similar nature. The term does not include 

financial reports, cost analyses, and other information 

incidental to contract administration. 

(b) All works first produced in the performance of 
\ 

this contract shall be the sole property of the Government, 

which shall be considered the "person for whom the work was 

prepared" for the purpose of authorship in any copyrightable 

work under 17 u.s.c. 20l(b), and the Government shall own 

all of the rights comprised in the copyright. The 

Contractor agrees not to assert or authorize others to 

assert any rights, or establish any claim to copyright, in 

such·works. The Contractor, unless directed to the contrary 

by the Contracting Officer, shall place on any such works 

delivered under this contract the following notice: 

c (Year· date of delivery) United States 

Government as· represented by the 

Secretary of (department). All 

rights reserved. 
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In the case of a phonorecord, the c will be replaced by P. 

(c) Except as otherwise provided in this contract, the 

Contractor hereby grants to the Government a nonexclusive, 

paid-up license throughout the world (1} to reproduce in 

copies or phonorecords, to prepare derivative works, to 

distribute copies or phonorecords, and to perform or display 

publicly any portion of a work which is not first produced 

in the performance of this contract but in which copyright 

is owned by the Contractor and which is incorporated in the 

work furnished under this contract, and (2) to authorize 

others to do so for Government.purposes. 

(d) Unless written approval of the Contracting Officer 
\ 

is obtained, the Contractor shall not include in any works 

prepared for or delivered to the Government under this 

contract any works of authorship in which copyright is not 

owned by the Contractor or the Government without acquiring 

for the Government any rights necessary to perfect a license 

of the scope set forth in paragraph (c) above. 

(e) The Contractor shall indemnify and save and hold 

harmless the Government, and its officers, agents and 

employees acting for the Government, against any liabil~ty, 

including costs and expenses; (1} for violation of 

proprietary rights, copyrights, or rights of privacy or 

publicity, arising out of the creation, delivery, or use of 

any works furnished under this contract, or (2) based upon 
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any libelous or other unlawful matter contained in such 

works. 

(f) Nothing contained in this clause shall imply a 

license to the Government under any patent, or be construed 

as affecting the scope of any license of other rights 

otherwise granted to the Government under any patent. 

(g) Paragraphs (c) and (d) above are not applicable to 

material furnished to the Contractor by the Government and 
I 

incorporated in the work .furnished under the contract; 

Provided, such incorporated material is identified by the-

Contractor at the time of delivery of such work. 

(End of clause) 
\ 

252.227-7021 Rights in Data--Existing works. 

As prescribed at 227.477(b), insert the following 

clause: 

RIGHTS IN DATA--EXISTING WORKS (MAR 1979) 

(a) The term "works" as used herein includes literary, 

musical, and dramatic works; pantomimes and choreographic 

works; pictorial, graphic and sculptural works; motion 

pictures and other audiovisual works; sound recoidings; and 

works of a similar nature. The term does not include 

financial reports, cost analyses, and other information 

incidental to contract administration. 
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(b) Except as otherwise provided in this contract, the 

Contractor hereby grants to the Government a nonexclusive, 

paid-up license throughout the world (1) to distribute, 

perform publicly, and display publicly the works called for 

under this contract and (2) to authorize others to do so for 

Government purposes. 

(c) The Contractor shall indemnify and save and hold 

harmless the Government, and its officers, agents, and 

employees acting for the Government, against any liability, 

including costs and expenses, (1) for violation of proprie­

tary rights, copyrights, or rights of privacy or publicity 

arising out of the creation, delivery, or use, of any works 
\ 

furnished under this contract, or (2) based upon any libe-

lous or other unlawful matter contained in same works. 

(End of clause) 

252.227-7022 Government Rights (Unlimited). 

As prescribed at 227.478-2(a) (1) (i), insert the 

following clause: 

GOVERNMENT RIGHTS (UNLIMITED) (MAR 1979) 

The Government shall have unlimited rights, ·in all 

drawings, designs, specifications, notes and other works 

developed in the performance of this contract, [which are 

required as an element of performan6~ under this contract, 

and are not developed entirely-at private expense,] inclu-
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ding the right to use same on any other Government design 

or construction without additional compensation to the 

Contractor. The Contractor hereby grants to the Government 

a paid-up license throughout the world to all such works to 

which he may assert or establish any claim under design 

patent or ·copyright laws. The Contractor for a period of 

three (3) years after completion of the project agrees to 

furnish the OTiginal or copies of all such works on the 

request of the Contracting Officer. 

(End of clause) 

252.227-7023 Drawings and Other Data to Become Property 

of Government. 

As pres c r i bed at 2 2 7 • 4 7 8/2 { a ) { 1 ) ( i i ) , ins e r t the 

following clause: 

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT 

(MAR 1979) 

All designs, drawings, specifications, notes and other 
,. 

works developed in the performance of this contract shall 

become the· sole property of the Government and may be used 

on any other design or construction without additional 

compensation to the Contractor. The Government shall be 

considered the "person for whom the work was prepared" for 

the purpose of authorship in any copyrightabl~ work under 17 

u.s.c. 20l(b). With respect th~reto, the Contractor agrees 

""' 
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not to assert or authorize others to assert any rights nor 

establish any claim under the design patent or copyright 

laws. The Contractor for a period of three (3) years after 

completion of the project agrees to furnish all retained 

works on the request of the Contracting Officer. Unless 

otherwise provided in this cont~act, the Contractor shall 

have the right to retain copies of all works beyond such 

period. 

(End of clause) 

252.227-7024 Notice and Approval of Restricted Designs. 

As prescribed at 227.478-5, inse·rt the following 
\ 

clause: 

NOTICE AND APPROVAL OF RESTRICTED DESIGNS (APR 1984) 

In the performance of this contract, the Contractor 

shall, to the extent practicable, make maximum use of 

structures, machines, products, materials, construction 

methods, and equipment that are readily available through 

Government or competitive commercial channels, oi through 

standard or proven production techniques, methods, and 

proce$ses. Unless approved by the Contracting Officer, the 

Contractor shall not produce a design or specification that 

requires in this construction .work the use of structures, 

products, materials, construction equipment, or processes 

that are known by the Contractor to be available only from a 

\ 
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sole source. The Contractor shall promptly report any such 

design or specification to the Contracting Officer and give 

the reason why it is considered necessary to so restrict the 

design or specification. 

(End of clause) 

252.227-7025 Reserved. 

252.227-7026 Deferred Delivery of Technical Data or 

Computer Software. 

A~ prescribed at 227.475-2(b), insert th~ following 

clause: 
\ 

DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE 

(APR 1988) 

The Government shall have the right to require, at any 

time during the performance of this contract, within two {2) 

years after either acceptance of all items {other than data 

or computer software) to be delivered under this contract or 

termination of this contract, whichever is later, delivery 

of any technical data or computer software item identified 

[on the DD 1423] in this contract as "deferred delivery" 

data or computer software. The obligation to furnish such 

technical data r~quired to be prepared by a subcontractor 

and pertaining to an item obtained from him shall expire two 

(2) years after the date Contractor accepts: the last 
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delivery of that item from that subcontractor for use in 

performing this contract. 

(End of clause) 

252.227-7027 Deferred Ordering of Technical Data or 

Computer Software. 

As prescribed at 227.475-2(c), insert the following 

clause: 

DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE 

(APR 1988) 

In addition to technical data o~ computer software 

specified elsewhere in·this contract to be delivered here-
I 

under, the Government may, at any time during the perfor-

rnance of this contract or within a period of three (3} years 

after acceptance of all items (other than technical data or 

computer software) to be delivered under this contract or 

the termination of this contract, order any technical data 

or computer software [required and paid for as an element of 

performance under the Governrnen~ contractor or subcontra~t.] 

generated ifi the performance of this contract or any subcon 

tract hereunder. When the technical data or computer soft-

ware is ordered, the Contractor shall be compensated for 

converting the data or computer software into the prescribed 

form, for reprodutt·ion arid delivery. The obligation to 

deliver the technical data·of a subcontractor and per-

I 

I 
• I 

I 
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taining to an item obtained from him shall expire three (3) 

years after the date the Contractor accepts the last 

delivery of that item from that subcontractor under this 

contract. The Government's rights to use said data or 

computer software shall be pursuant to the "Rights in 

Technical Data and Computer Software" clause of this 

contract. 

(End of clause) 

252.227-7028 Requirement for Technical Data [Notification] 

CertifieatioR. 

As prescribed at 227.473 4(a) [227.473-l(a) (4)], insert 

the following provision: 

REQUIREMENT FOR.TECHNICAL DATA [NOTIFICATION] CERTIFICATION 

(APR 1988) 

The·Offeror shall submit with its offer [its notifica­

tion and those of its subcontractors] a certification as to 

whether the Offeror [or its proposed subcontractors] has 

delivered or is obligated to deliver to the Government under 

any contract or subcontract the same or substantially the 

same technical data with other than unlimited rights 

included in its offer; if so, the [offer] Offeror shall 

identify! 

(a) One existing contract or subcontract under which 

the technical data were delivered or will be delivered, and 

the place of delivery; and 



111. 

(b) The limitation on the Government's right to use 

the -data, including identification of the earliest date the 

limitation expires~[, if any.] 

(End of provision) 

252.227-7029 Identification of Technical Data. 

As prescribed at 227.473-3(a), insert the following 

clause: 

IDENTIFICATION OF TECHNICAL DATA {MAR 1975) 

Technical data delivered under this contract shall be 

marked with the number of this contract, name of Contractor, 

and name of any subcontractor who generated the data. 
I 

(End of clause) 

252.227-7030 Technical Data--Withholding of Payment. 

As prescribed at 227.473-S(b), insert the following 

clause: 

TECHNICAL DATA--WITHHOLDING OF PAYMENT (APR 1988) 

(a) If technical data specified to be delivered under 

this contract, is-not delivered within the time specified 

by this contract or is deficient upon delivery (including 

having restrictive markings not specifically authorized by 

this eontraot), the Contracting Officer may until such data 

is accepted by the Grivernment, withhold payment to the 

Contractor of ten percent (10%) of the total eontraot price 
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[of the deficient data] or amount unless a lesser withholding 

is [deemed appropriate by the contracting officer.] speci 

fied in tfie eontraot. [After the deficiency causing the 

withholding is corrected (or after expiration of 6 months) 

the contracting officer shall pay the amount withheld. If 

the Government suffered permanent damages, a separate action 

may be commenced to recover those damages.] Payments shall 

not be withheld nor any other action taken pursuant to this 

paragraph when the Contractor's failure to make timely 

delivery or to deliver such data without deficiencies arises 

out of causes beyond the control and without the fault or 

negligence of the Contractor. 

(b) After payments total ninety percent (90%) of the 

total contract price or amount and if all technical data 

specified to be delivered under this contract has not been 

accepted, the Contracting Officer may withhold from further 

payment such sum as the Contracting Officer considers 

appropriate, unless a lesser withh~lding limit is specified 

in the contract. [After the deficiency causing the 

wi~hholding is corrected (or after expiration of 6 months) 

the contracting officer shall pay the amount withheld. If 
-

the Government suffered permanent damages, a separate action 

shall be commenced to recover those damages.]-

(c) The withholding of any amount or subsequent 

payment to the Contractor shall not be construed as a waiver 
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of any rights accruing to the Government under this 

contract. 

(End of clause) 

252.227-7031 Data Re.quirements. 

As prescribed at 227.475-l[(a)], insert the following 

clause: 

DATA REQUIREMENTS (APR 1988) 

The Contractor is required to deliver the data items 

listed on the DD Form 1423 (Contract Data Requirements 

List)[.] and data items identified in and deliverable 

under any contract clause of FAR Subpart 52.2 and DoD FAR 
\ 

StlJ'Plenrent Snbpart 252.2 made a part of the co11Lract. 

(End of clause) 

252.227-7032 Rights in Technical Data and Computer 

Software (Foreign). 

As prescribed at 227.475-5, insert the following 

clause: 

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE (FOREIGN) 

(JON 1975) 

The United States Government may duplicate, use, and 

diSclose in any manner for any purposes whatsoever, 

·including delivery ·t6 other governments for the furtherance 

of mutual defense of the·United States Government and other 



114. 

governments, all technical data including reports, drawings 

and blueprints, and all computer software, specified to be 

delivered by the [foreign] Contractor to the United States 

Government under this contract. 

(End of clause) 

252.227-7033 Rights in Shop Drawings. 

As prescribed at 227.478-2,(a) (2), insert the following 

clause: 

RIGHTS IN SHOP DRAWINGS (APR 1966) 

(a) Shop drawings for construction means drawings,· 

submitted to the Government by the Con~truction Contractor, 
\ 

subcontractor or any lower-tier subcontractor pursuant to a 

construction contract, showing in detail (i) the proposed 

fabrication and assembly of structural elements and (ii) the 

installation (i.e., form, fit, and attachment details) of 

materials or equipment. The Government may duplicate, use, 

and disclose in any manner and for any purpose shop drawings 

delivered under this contract. 

(b) This clause, including this paragraph (b), shall· 

be included in all subcontracts hereunder at any tier. 

(End of clause) 

252.227-7034 Patents--Subcontracts. 

As prescribed at 227.478-4, insert the following 

clause: 



115. 

RIGHTS IN SHOP DRAWINGS (APR 1966) 

The Contractor will include the clause at FAR 52.227-, 

12, Patent Rights--Retention by the Contractor (Long Form), 

suitably modified to identify the parties, in ·~11 subcon-

tracts, regardless of tier, for experimental, developmental, 

or research work to be performed by other than a small 

business firm or nonprofit organization. 

(End of clause) 

252.227-7035 ·preaward Notification of Rights in Technical 

Data and Computer Software. 

As prescribed at 227.473-l(a) (2), insert the following 
\ 

provision: 

PREAWARD NOTIFICATION OF RIGHTS IN TECHNICAL DATA AND 

COMPUTER SOFTWARE (APR 1988) 

(a) The Offeror shall in its response to this solici­

tation, notif~ [to the extent feasible] the Contracting 

Officer of the Offeror's or its potential subcontractor's 

proposed use of items, components, processes and computer 

software in the performance of the contract that--

(1) Have been developed exclusively at private 

expense; 

(2) Have been developed in part at private expense;.or 

(3) Embody techrioiogies that have been developed 

·e~clusively with Government funds which the Contractor or 
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subcontractor requests the Government to grant commercial 

exclusive rights. 

(b) With respect to each item, component, process, or 

computer software identified in (a)~(2] above, the 

Contractor shall also notify the Contracting Officer of the 

total development cost known to the Contractor of the item, 

component, process, or computer software and the percentage 

of the total development cost known to the Contractor which 

was contributed by the Contractor. This notification shall 

be accompanied by the appropriate certification 

(notification] at DFARS 252.227-7038. 

(c) If the Offeror asserts other than unlimited rights 
\ 

to any technical data in its proposal respon&ing to thic 

requirement, Government failure to object to er reject any 

eueh assertion shall not be construed to con~titute 

agreement to any such data rights asscrtieH. Offerors will 

furnish, at the written request of the Contracting Officer, 

evidence [justification] to support ~ny such assertion. 

Such notification shall be accompanied by the appropriate 

certifioation [notification] at DFARS 252.227-7038. 

(End of provision) 

252.227-7036 Certification of Technical Data Con~ormity. 

As prescribed at 227.473-5, insert the following 

clause: 
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CERTIFICATION OF TECHNICAL DATA CONFORMITY (MAY 1987) 

(a) All technical data delivered under this contract 

shall be accompanied by the following written certification: 

[CERTIFICATION OF TECHNICAL DATA CONFORMITY] 

The Contractor, -----------------' hereby 

certifies that, to the best of its knowledge 

and belief, the technical data delivered 

herewith under Contract [(or subcontract, as 

appropriate)] No. is complete, 

accurate, and complies with~ [the technical 

data] requirements of 4:-fl.e.· [its] contract. 

[(or subcontract, as appropriate).] 
\ 

Date 

[This certification shall expire and be of no 

force and effect three (3) years after the 

below delivery date.] 

Name and Title of 

Certifying Official 

This written certification shall be dated and the certifying 

officlal (identified by name and title) shall be duly 

authorized to bind the Contractor by the certification. 

(b) The Contractor shall identify, by name and title, 

each individual (official) authorized by the Contractor to 

certify in ~riting that the technical data is complete, 

a c c u rate , and com p 1 i e.s with -a-:1-l- [ the technic a 1 data ] 
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requirements of ~ [its] contract. The Contractor hereby 

authorizes direct contact with the authorized individual 

responsible for certification of technical data. The 

authorized individual shall be familiar with the Contractorrs 

technical data conformity procedures and their application 

to the technical data to be certified and delivered. 

(c) Technical data delivered under this contract may 

be subject to reviews by the Government during preparation 

and prior to acceptance. Technical data is also subject to 

reviews by the Government subsequent to acceptance. Such 

reviews may be conducted as a function ancillary to other 

reviews, such as in-process reviews or config~ration audit 

reviews. 

(End of clause) 

252.227~7037 Validation of Restrictive Markings on 

Technical Data. 

As prescribed at 227.473-4(a), insert the following 

clause: 

VALADATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (APR 

1988) 

(a) Definitions. 

[(i)] Phe [T]~erms used in this clause [except as 

provided in (ii) below)] are defined in: the clause at DFARS 

252.227-7013 of the Department of Defense Federal Acquisitiort 

Regulation Supplement (DFARS) • 
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[(ii) "Reasonable grounds", as used in this clause, 

means that the finding required of the contracting officer 

must make it more likely than not - leaving virtually no 

doubt - that the restrict~ve marking asserted was not 

justified by contractor or subcontract or by proof of 

private development of the technical data. A contractor's 

or sub9ontractor's failure to respond to a prechallenge 

request does not satisfy the reasonable grounds required.] 

(b) Justification. 

The Contractor or subcontractor at any tier is responsibie 

for.maintaining records [for three years after delivery to 

their next higher tier contractor] sufficient to justify the 
\ 

validity of its markings [on technical data required to be 

delivered as an element of performance under a Government 

contract or subcontract] that impose restrictions on the 

Government and others to use, duplicate, or disclose 

technical data delivered or required to be delivered under 

the contract or subcontract, and shall be prepared to 

furnish to the Contracting Officer a written justification 

for such restrictive markings in response to a challenge 
( 

under paragraph (d) below. 

(c) Prechallenge Request for Information. 

(1) ·The Contracting Officer may request the.Contractor 

or subcontractor to furnish a written explanation: for any 

restriction asserted by the Contractor or subcontractor on 
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the right of the United States or others to use technical 

data,_ [delivered as an element of. performance under a 

Government contract or subcontract. Such request must be 

made before the end of the three year period beginning on 

the date on which final payment is made on a contract or 

subcontract under which technical data is required to be 

delivered, or the date on which technical data is delivered 

under such contract, whichever is later.] If, upon review 

of the explanation submitted, the Contracting Officer 

remains unable to ascertain the basis of the rest~{ctive 

mark~ng, the Contracting Officer may further request the 

Contractor or subcontractor to furnish [specific] additional 
\ 

information in the records of, or otherwise in the posses-

sion of or reasonably available, to, the Contractor or 

subcontractor to justify the validity of any restrictive 

marking on technical data delivered or to be delivered under 

the contract or subcontract (e.g. a statement of facts 

accompanied with supporting documentation). The Contractor 

or subcontractor shall submit such written data as requested 

by the Contracting Officer within the [reasonable] time 

required or such longer period as may be mutually agreed. 

(2) If the Contracting-Officer~ after reviewing the 

written data ·furnished pursuant to paragraph (c) {1) above·, 

or any otber ·available information pertaining ·to the vali-



121. 

dity of a restrictive marking, determines that reasonable 

grounds exist to question the current validity of the 

marking and that continued adherence to the marking would 

make impracticable the subsequent competitive acquisition 

of the item, component, or process to which the technical 

data relates, the Contracting Officer shall follow the 

procedures in (d) below. [If the Contracting Officer 

determines that reasonable grounds do not exist to. question 

the validity of the marking, the contracting officer shall 

promptly so inform the contractor or subcontractor.] 

(3} If the Contractor or subcontractor fails to 

respond to the Contracting Officer's request for information 
\ 

under paragraph (c) (1) above, and the Contracting Officer 

determines that [reasonable grounds are found to challenge 

the current validity of restrictive markings from available 

information, and] continued adherence to the marking would 

make impracticable the subsequent competitive acquisition of 

the item, component, or process to which the technical data 
.. 

relates, the Contracting Officer may challenge the validity 

of the marking as described in-paragraph (d) below. 

(d) Challenge. 

(1) Notwithstanding any provision of this contract 

concerning inspection and accepta~ce, if the Contractirtg 

Officer determines ~at any time before the end of the three-

year period beginni~g on the date on which final ·payment is 
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made on a contract under which technical data is required to 

be delivered, or the date on which the technical data is 

delivered under such contract, whichever is 
1
later,] that a 

·challenge to the restrictive marking is warranted, the 

Contracting Officer shall [within three years] send a 

written challenge notice to the Contractor or subcontractor 

asserting the restrictive markings. Such challenge shall: 

(i) State the specific [reasonable] grounds for 

challenging the asserted restriction; 

(ii) Require a response within sixty (60) days 

justifying and providin~ sufficient evidence as to the 

current validity of the asserted restriction; and 
\ 

(iii) State that a DoD Contracting Officer's final 

decision, issued pursuant to paragraph (f) below, sustaining 

the validity of a restrictive marking identical to the 

asserted restriction, within the three-year period preceding 

the challenge, shall serve as justification for the asserted 

restriction if the validated restriction was asserted by the 

same Contractor or subcontractor (or any licensee of such 

Contractor or subcontractor) to which such notice is being 

provided. 

(iv)· State that failure to respond to the challenge 

notice may result in issuance of a final decision pursuant 

to paragraph ~e) below. 

(2) The Contracting Officer shall extend the time for 

· response as appropriate if the Contractor or subcontractor 
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submits a written request showing the need for additional 

time to prepare a response. 

(3) ~he Contractor's or oubeontraetor's \:ritteR 

response shall be considered a claim within the meaning of 

the CoHtract Disputes ~ot ef 1979 (41 u.s.c. 601 et se~.), 

aAd shall be certifiee iA the form prescribed b~ PAR 33.207, 

regardless of dollar amount. 

[3]t+7 A Contractor or subcontractor receiving chal-

lenges to the same restrictive markings from more than one 

Contracting Officer shall notify each Contracting Officer of 

the existence of more than one challenge. The notice shall 

also state which Contracting Officer initiated the first in 
\ 

time unanswered challenge. The Contracting Officer 

initiating the first in time unanswered challenge after 

consulting with the Contractor or subcontractor and the 

other Contracting Officers, shall formulate and distribute a 

schedule for responding to each of the challenge notices to 

all interested parties. The schedule shall afford the 

Contractor or subcontractor an opportunity to respond to 

each challenge notice. All parties will be botlnd by thi~ 

schedule. 

[(4) If the contractor or subcontractor determines that 

the Contracting Officer's deterrnination_to challenge is not 

adequately supported by specific reasonable grounds, he 

shall so indicate to the Contracting Officer in writing. 
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This notification of a disputed challenge shall specifically 

identify the nature of the inadequacy of the Contracting 

Officer's validation challenge notice. 

The Contracting Officer may provide specific reasonable 

·grounds or notify the contractor or subcontractor that the 

original challenge notice is deemed adequate. In either 

event the original 60 day challenge notice period is 

automatically stayed upon serving the Contracting Officer 

with a disputed challenge notice. A new 60 day challenge 

notice period will begin when the contracting officer 

provides specific reasonable grounds or notifies the 

contractor or subcontractor that the original challenge 
\ 

notice is deemed adequate. 

If the contractor or subcontractor still believes that 

the contracting officer's challenge notice is inadequate, he 

may appeal the adequacy of the. notice to a third party 

designated within each agency appointed by that agency's 

Board of Contract Appeals. Such appeal shall stay the new 

60 day time period commencing when the Contracting Officer 

responds (providing additional grounds or deeming his 

original challenge notice adequate) • Such stay shall remain 

in effect until the third party renders a determination and 

so notifies the contractor or subcontractor. 

lf the third party determination substantiates the 

adequ~cy of the Contracting Officer's 6riginal challenge 
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notice, the contractor or subcontractor must respond to the 

Contracting Officer's challenge within 60 days of such 

notification. 

If the third party determination does not.substantiate 

the adequacy of the Contracting Officer's original challenge 

notice, the Contracting Officer's notice is cancelled.] 

(e) Final Decision When Contractor or Subcontractor 

·Fails to Respond. Upon a failure of a Contractor or 

subcontractor to submit any response to the ehallenge 

notice, the Contracting Officer will issue a final decision 

to the Contractor or subcontractor in accordance with the 

Dicp~tec clause at FAR 52.233 1, pertaining to the ~alidity 
\ 

of the asserted restriction. This final decision shall be 

[based on the information available to the Contracting 

Officer {not the contractor's or subcontractor's failure to 

respond) and] issued as soon as possible after the expira-

tion of the time period of paragraph {d) {1) (ii) or {d)(2) 

above. ·Following the issuance of the final decision, the 

Contracting Officer will comply with the procedures in 

( f) ( 2) ( i i) through ( i v) be 1 ow • 

{f) Final Decision When Contractor or Subcontractor 

Responds. 

(1) If the Contracting Officer determines that the 

Contractor or subcontractor ha~ justified the validity of 

the restrictive marking, the Cdntracting Officer shall issue 
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a final decision to the Contractor or subcontractor 

sustaining the validity of the restrictive marking, and 

stating that the Government will continue to be bound by the 

restrictive marking. This final decision shall be issued 

within sixty (60) days after receipt of the Contractor's or 

subcontractor's response to the challenge notice, or within 

such longer period that the Contracting Officer has notified 

the Contractor or subcontractor that the Government will 

require. The notification of a longer period for issuance 

of a final decision will be made within sixty (60) days 

after receipt of the response to the challenge notice. [A 

failure to notify within 60 days by the Government is 
\ 

deemed to mean that the restrictive marking is justified.] 

(2) (i) If the Contracting Officer determines that the 

validity of the restrictive marking is not justified, the 

Contracting Officer shall issue a final decision to the 

Contractor or subcontractor in accordance with the Disputes 

clause at FAR 52.233-1. Notwithstanding paragraph (e) of 

the Disputes clause, the final decision shall be issued 

within sixty (60) days after receipt of the Contractor's or 

subcontractor's response to the challenge notice, or within 

such longer period that the ·contracting Officer has notified. 

the Contrac~or or subcontractor of the longer period that. 

the Government will require. The notification of a longer 

period for issuance of a final.decision will be made within 



127. 

sixty (60) days after receipt of the r~sponse to the 

challenge notice. [A failure to notify within 60 days by 

the Government is deemed to mean that the restrictive 

marking is justified.] 

(ii) The Government agrees that it will continue to be 

bound by the restrictive marking for a period of ninety (90) 

days from the issuance of the· Contracting Officer's final 

decision under paragraph {f) (2) (i) of this clause. The 

Contractor or subcontractor agrees that, if it intends to 

file suit in the United States Claims Court it will provide 

a notice of intent to file suit to the Contracting Officer 

within ninety (90) days from the issuance of the Contracting 
\ 

Officer's final decision under paragraph (f) (2) {i) of this 

clause. If the Contractor or subcontractor fails to appeal, 

file suit, or p~ovide a notice of intent to file suit to the 

Contracting Officer within the ninety (90)-d~y period, the 

Government may [will] cancel or ignore the restrictive 

markings, [.] and the failure of the Contractor or subcon 

tractor to take the require9 action constitutes agreeffient 

with such Govern~ent ~ctioQ. 

(iii) The Government agrees that it will continue to be 

bound by the restrictive marking where a notice of intent to 

file suit in the United States Claims Court is provided to 

the Contracting Ofticer within ninety {90) days from the 

issuance of the firial decision under paragraph (f) {2) {i) of 
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this clause. The Government will no longer be bound, ~ 

tae Contractor or subcoAtraotor agrees that the GoverAment 

may strike or i9nore the re~trictive markins~, if the Con-

tractor or subcontractor fails to file its suit within one 

(1) year after issuance of the final decision. Notwithstan­

ding the foregoing, where the head of an agency determines, 

on a nondelegable basis, that urgent or compelling circum-

stances will not permit waiting for the filing of a suit in 

the United States Claims Court, the Cofttractor or subcon 

tractor agrees that the agency may, following notice to the 

Contractor or subcontractor, [the Government will] authorize 

release or disclosure of the technical data. [Such notice 
\ 

shall provide the specific findings of fact and conclusions 

supporting the agency head determinations.] Such agency 

determination may be made at any time after issuance of the 

final decision and will not affect the Contractor's or 

subcontractor's right to damages against the United States 

where its restrictive markings are ultimately upheld or to 

pursue other relief, if any, as may be provided by law. 

(iv) The Government agrees that it will be bound by· 

the restrictive marking where an appeal or suit is filed 

pursuant to the Contract Disputes Act until final 
. ·r 

disposition. by an agency Board of Contract Appeals· or the 

United States Claims Court. Notwithstanding the fo~egoing, 

where the head of an agency determines, on a nondelegable 
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basis, following ·notice to the Contractor that urgent or 

compelling circumstances will not permit awaiting the 

decision by such Board of Contract Appeals or the United 

States Claims Court, the Contraotor or subeontraotor agrees 

~ the agency ~ [will] authorize release or disclosure 

of the technical data. [Such notice shall provide the 

specific findings of fact and conclusions supporting the 

agency head determination.] Such agency determination may 

be made at any time after issuance of the final decision and 

will not affect the Contractor's or subcontractor's right to 

damages against the United States where its restrictive 

markings are ultimately upheld or to pursue other relief, if 

any, as may be provided by law. 
\ 

(g) Final Disposition of Appeal or Suit. 

(1) If.the Contractor or subcontractor appeals or 

files suit and if., upon final disposition of the appeal or 

suit, the Contracting Officer's decision is sustained--

(i) The restrictive marking on the technical data 

shall be cancelled, corrected or ignored; and 

(ii) If the restrictive marking is found not to be 

substantially justified, the Contractor or subcontractor, as 

appropriate, shall be liable to the Government for payment 

of the cost to the G6vernment of reviewing the restrictive 

marking and the fees and o~her expenses (as defined in 28 

u.s.c. 2412(d) (2) (A)) incurred .by the Government in 
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challenging the marking, unless special circumstances would 

make such payment unjust. 

(2} If the Contractor or subcontractor appeals or 

files suit and if, upon final disposition of the appeal or 

suit, the Contracting Officer's decision is not sustained--

( i} The Gover-nment shall continue to be bound by the 

restrictive marking; and 

(ii} The Government shall be liable to the Contractor 

or subcontractor for payment of fees and other expenses (as 

defined in 28 u.s.c. 2412{d) {2) (A)) incurred by the 

Contractor or subcontractor in defending the marking, if the 

challenge by the Government is found not to have been made 
\ 

in good faith. 

{h) Duration of Right to Challenge. The Government 

may review the validity of any restriction on technical 

data, delivered or to be delivered under a contract, 

asserted by the Contractor or subcontractor. [Any request 

for information from a contractor or subcontractor shall 
,. 

clearly indicate whether the Government has a right to chal-

lenge the propriety of.the legend marking and the specific 

grounds therefore.] During the period within three {3} 

years of final payment on a contract or within three (3) 

years of delivery of the technical data [to the next higher 

tier contractpr] to the CovernFRen-4:, whichever is later, the 

'Contracting Officer may review and make a written determina-



131. 

tion to ·challenge the restriction. The Government may, 

however, challenge a restriction on the release, disclosure 

or use of technical data at any time if such technical data 

(1} is publicly available; (2) has been furnished to the 

United States without restriction; or (3) has been otherwise 

made available without restriction. Only the Contretcliug 

Officer'~ final deciaion resolving a formal phallenge by 

sustaining the validity of a restrictive marking eonatitutes 

"validation" as addressed in 10 u.s.c. 2321. A decision by 

the Governmeut, or o determination by tfie Contrasting 

Officer, to not challenge the restrictive ~arking or 

asserted restriction shall not constitute "valirletion°. 
\ 

(i) Privity of Contract. ~fie Contractor o~ 

~ubcontractor agrees t~at [T]~he Contracting Officer may 

transact matters under this clause directly with subcon­

.tractors at any tier that assert restrictive markings. 

However, this clause neither creates nor implies privity of 

contract between the Government and subcontractors. 

(j) Flowdown. The Contractor or subcontractor agrees 

to insert this clause in subcontracts at any tier requiring 

the delivery of technical data. 

(End of clause) 
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252.227-7038 Listing and Certification [Notification] of 

Development'of Technology with Private Funding. 

As prescribed at 227.473-l(a) (4) [(ii)], insert the 

follow~ng clause: 

LISTING AND CERTIFICATION [NOTIFICATION] OF DEVELOPMENT OF 

TECHNOLOGY WITH PRIVATE FUNDING (APR 1988) 

(a) All technical data peitaining to the items, 

components, processes, and computer software identified on 

the listing attached to this certification [notification] 

shall be subject to the written oertifioation [notification] 

below. Upon request by the Contracting Officer, the 

Contractor shall provide sufficient [reasonable] descriptive 
\ 

information to enable the Contracting Officer to identify 

and evaluate the Contractor's assertions. 

CERTIFICATION [NOTIFICATION] OF DEVELOPMENT OF TECHNOLOGY 

WITH PRIVATE FUNDING 

(1) The Offeror/Contractor [notifies the Government of 

the following:] certifies that, to the best of its 

knO\lledge and belief, the following information i8 

current, aeourate ano complete• 

(i) Identification of items, components, processes and 

computer software which the Offeror/Contractor intends 

to use in the performance of the contract which were 

developed exclusively at private· expense[.] if the 
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delivered to the Government marked \iith other than 

(ii) Identification of items, components, processes 

and computer software which the Offeror/Contractor 

intends to use in the performance of the contract which 

were developed in part at private expense if the 

unpublished technical data pertaining thereto will be 

delivered to the Government marked with other than 

unlimited rights. 

(iii)· Development cost contributed by the Offeror/ 

Centractor for each item, component, process, and 

computer softr..iare identifiea in ( 1) ( ii) abouQ. 
\ 

(iv) Percentage of total de'Velopment cost l<nown to the 

Offeror/Contractor contributed b} the Offeror/Contractor 

for each item, comp-onent, prooess and computer coftr.J~r~ 

identified in (1) (ii) aeove. 

(2) Except for technical data pertaining to iteffic, 

components, processes, or computer software for which 
.. 

notice \iill be provided pursuant to DFARS 252,227 

7013(j), all other technical data will be delivered to 

the Government subject to unlimited rights. · 

(3) Date 

Name and Pitle of 

Certifying Official 
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This written [notification] ce~tification shall be 

dated[.] and the certifying official (identified by 

name end title) ~hall be duly etlthorized to bind the 

Contractgr. 

(End of certificate) 

(End of provision) 
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PART 227 - PATENTS, DATA AND COPYRIGHTS 

Index- does not include "Subpart 252 Clauses", starting 

with 252.227-7013 through - 7038, on pages 46 - _lOl. At 

the minimum, they should be indexed somewhere. 

227.470 

P.L. 99-500 does not grant rights in technical data 

unless the data is "procured" by the DoD. 

227.471 

"·Commercial Computer Software". The preference for Non-

Developmental items (which commercial computer software 

is) does not contain the restrictive conditions "regu-
\ 

larly" and "in significant quantities" and "at estab-

lished market or catalog prices", which is stricken. 

These limitations emasculate DFARS 10.001 and 10.002, 

changed 3/3/87 per DAR Case 86-159. Also see Public Law 

99-500, Sec. 907 (codified_at 10 u.s.c. 2325). 

227.471 

"Computer•, •computer Data Base•, •computer Program•, 

•computer Software• and •computer Software Documentation•. 

we~,··believe that we do not have sufficient expertise to 

comment on the specialized computer related definitions. 

and pro~isions,. especially in view of the absence. of 

227.481 from these regulations. 

. ~: 
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227.471 

"Detailed design data" - This data is developed to 

record the design. It is not created to prod~ce (ie., 

manufacture) an end item or component. Normally another 

set of data is used from which the end item is produced. 

The creator of this data can not "ensure" that the end 

item will be "essentially identical" to the original. 

227.471 

•neveloped• - We encourage reference to our PIA paper 

entitled "An Analysis of the Technical Data Rights 

Terminology Developed at Priyate_Expense (and What It 
\ 
\ 

Should Mean)" October 1986, submitted as Appendix B to 

our DAR Case 84-87 Comments of 2/16/87. The 1985 ~ 

Textron case does not require a prototype 100% of the 

time [85-3 BCA 18,415 at 92,421-22]. 

See the 1986 Packard Report, Appendix I, Section IV, 

Regulations, p. 121. They suggest the additional 

language at the end of the 3rd sentence. 

"On the commercial market" is an unnecessary .restric-

tion. If the item is otherwise "developed" for a 

military applic~tion, it should be accorded the same 

protection as if deve~oped for a commercial market. 



227.471 

"Developed Exclusively with Government Funds" - As 

written, the meaning of "directly paid" escapes us. 

Does it mean the Government delivered a check to the 

developer? Definitions are supposed to clarify. Our 

suggestion does. 

3. 

The "or" must be changed to "and" if there is to be any 

true reference to "who" paid for the development. If a 

dual test is provided, the Government could claim rights 

in a contractor or subcontractor's item, component or 

process that was developed exclusively with private 
\ 

funds because the development was required in "a" 

Government contract at some time or another (perhaps 

never even entered into by the developer of the data) • 

The proposed disjunctive definition is entirely in-

appropriate here. 

.. 
227.471 

"Developed Exclusively at Private Expense" - As in the 

preceding definition, the second half of the ·definition 

is plainly unrelated to the phrase being defined. If 

the development was not required as a~ element of perfor­

mance under a Government contract or subcontract~ the 

contractor or subcontractor must have paid for the 
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development. Thus, the second half of the definition 

has no significance except to completely undercut the 

intent of the first half of the definition. Additionally, 

the dual definition leaves room for mischief. See our 

example regarding the definition of "Developed Exclusively 

with Government Funds" directly above. 

Analytically, it is useful to insert the proposed 

definition language "was not required as an element of 

performance under a Government contract or subcontract" 

into the first sentence of this definition, leaving out 

the less important words and phrases. So simplified it 

states: 

"'Developed Exclusively at Private Expense' ••. 
means ••• that no part of the cost of development was 
paid for by the Government or that the development 
was not ••• {specified in a Government contract or 
subcontract or that the development was necessary 
for performance of a Government contract or 
subcontract.)" 

This analytical technique demonstrates that for an item 

to be "Developed Exclusively. at Private Expense" under 

the proposed definition it must satisfy all 3 of the 

following criteria: 

1. use no Gov_ernment funds; gng 

2. development not be specified in a Government 

contract or subc.ontr.act; gng 
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3. development not be necessary for performance of a 

Government contract or subcontract. 

In addition to PIA's objection to criterion 2 above, PIA 

strongly objects to criterion 3. Most subcontractors 

are being encouraged to apply their technological exper-
-

tise to solving a wide variety of technical problems on 

the latest military programs at their own expense. Many 

of these developments are necessary for performance of 

the prime contract or higher-tier subcontracts. Applying 

this definition, the Government can claim that these 

items were not developed exclusively at private expense. 
\ 

Addition of the word "diiect"· in the first sentence is 

expressly suggested in the legislative history {ie. U.S. 

House/Senate Conference Report) to ~ublic Law 99-500, 

Section 953, which says: .. "In addition, the conferees 

agree that as a matter of general policy at 'private 

expense' development was accomplished without direct 

Government payment. Payments by the Government to 

reimburse a contractor for its indirect costs would not 

be considered in determining whether the Government had 

funded the development of an item." (emphasis added). 

PIA believes the DAR Council is ignoring the express 

directions of C~ngress. 

' 
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The last two sentences of the definition suffer from the. 

same problem discussed above and are stricken accordingly. 

The meaning of "Developed Exclpsively at Private Expense" 

should not be inconsistent with its plain words. The 

remaining explanations merely give meaning to the plain 

words. 

In the absence of a specific recognition in these regula-

tions that "separate" items of baseline technology 

forming a part of a larger end-item qualify as "Devel-

oped Exclusively At Private Expense", the Government, 

prime contractor and subcontractor personnel will 
\ 

continue to expend considerable time arguing the point 

in and out ·of court. Separable elements type language 

was recognized in ASPR case No. 72-65, the interim DFARS 

of 9/10/85, the 1985 Bell Helicopter-Textron case (at p. 

92,394) and more recently by the u.s. Court of Appeals 

(D.C. Circuit) in Conax Florida Corp. y. u.s., 824 F.2d 

1124, 1130 (July 24, 1987). 

If the absence of separable element language means that 

the DAR Council rejects.the idea of separable elements, 

they should clearly say so in the definition. Building­

in a point of conterition makes little sense. 
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"Government purpose license rights• -

The right to use GPLR data is a right granted to the 

Government and should be so limited. 

7. 

If in the process of selecting a licensee, the Govern­

ment discloses the sensitive technical data to more than 

one licensee, as a practical matter, the technical data 

cannot be effectively protected. Once the technical 

data is generally available in the military market, 

trade secret protection (as a practical matter) will be 

lost and the trade secrets will be used for commercial 

purposes as well as Government purposes. These markets 

overlap too much for a mere Government prohibition to 

stop use in commercial applications; unless, a new 

criminal statute was enacted to prevent misuse of GPLR 

data. 

The exact purposes, restriction, etc. for which GPLR 

technical data may be used will be identified by the 

.terms of the license. The definition should recognize 

this. 

"To do so" is too broadly stated~ a.licensee is autho­

rized to use the technical data as specified in the 

license. 



... 

8. 

227.471 

"Limited Rights• -

First paragraph - Adding section numbers to the 3 areas 

of limited rights was always included in prior ASPR, DAR 

and DFARS Clauses~ It helps to illuminate the defini­

tion. We suggest it be put back in. 

Subsection (a) - This added language was always in prior 

Data Rights Clauses. It is extremely important that the 

Government first check availability of the item before 

it provides any third party with access to detailed 

drawings of the ortginator •. Not only is it cost 

effective to do so, but its more protectiye of the 

developer's property rights. 

In order to assure subsequent trade secret protection, 

it is necessary that written proof, including a copy of 

the nondisclosure agreement, be available to support 

litigation, if needed. Notification by the Contracting 

Officer should be prompt and written • 

Subsection (b) - Foreign governments shouldn't obtain 

our proprietary detail design technology, especially as 

defined in your proposed definition, thereby enhancing 

our flow of technology overseas and exacerbating the 

u.s. balance of payments. 
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227.471 

"Required as an Element of Performance Under a 

Government Contract or Subcontract• -

The· stricken language should be deleted for the reasons 

described under the proposed definition "Developed 

Exclusively at Private Expense" above. The stricken 

language also causes the defined phrase to take on a 

meaning beyond that of the defined phrase. 

227.471 

~ "Restricted Rights• -

Nonstandard restricted rights legends resulting from 
\ 

specific contracts should be noted with a "Nonstandard 

Rights" legend. The terms of the contract or subcon-

tract would establish the legend or a reference to the 

contract or subcontract should be included in the 

legend. 

How could anyone keep track of all the various 

definitions that would be created? The concept of what 

"restricted rights" and "unlimited rights" means, by 

definition, should be fixed. Leaving it open to change 

on a contract-by-contract basis could be very dangerous 

for bo~h the Government and the contractor/subcontrac-

tor. Further, contractors· who accept a non-standard 
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definition in the prime contract would be forced to 

flow it down to subs (per Clause 252.227-7013) without 

alternation, thereby forcing subs to accept an unfair, 

non-uniform and unintended definition. 

227.471 

"Unlimited rights• -

Even if the Government has funded 100% of the 

development, Government should not be permitted to 

reiease data for "commercial" purposes, even if in GPLR 

negotiations the Government obtains unlimited rights at 

some future time. While there may be an immediate 
\ Government benefit in doing so, whatever commercial 

value remains in the rights should be preserved for the 

developer. 

This position was recently supported by the federal 

District Court (of Washington, D.C.) in the case 

entitled Pacific Sky Supply, Inc. y. Dept. of the Air 

Force, No. 86-2044 (Nov. 20, 1987), when they refused to 

disclose unlimited rights data to commercial competitors 

of the data developer, saying: 

·"Even if the Air Force obtained unlimited rights 
in these drawings, Pesco, and then·sunstrarid, 
were not divested of their rights in the d~awings. 
The undisputed facts show that Sunstrand continues 
to profit from these drawings on a commercial 
basis." Page 6. 
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This definition also encourages offshore access to our 

best technology. 

227.472-1 -

•unpublished• 

There is no reason to place unlimited rights technical 

data in the public domain. 

227.472-1 (a) -

Technical data has the indicated uses but are not always 

"required". Technical data generated during research 

and development is not always disseminated; therefore, 
\ 

"are often" should replace "must be". The Government is 

not invariably required to make technical data available 

for competition although it frequently does; therefore, 

the word "must" isn't appropriate. "Finally" implies 

that of the Government's Interests discussed in 

this provision, the least important one is encouraging 

innovation and new data development at private expense. 

A part of a contractor's or subcontractor's decision to 

invest private funds to improve an existing technology 

or develop a new one is whether he can protect his 

investment until he obtairis a fair return on it. 
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What is a "fair return" probably includes enough money 

to help finance an entire new development program. For 

instance, John w. Lyons, Director of the National 

Engineering Laboratory (Nat. Bureau of Standards, 

Washington, D.C.) was recently quoted in Mechanical 

Engineering (April 1988), page 38, that only about one 

in a hundred new ventures ends up making a profit. 

Penalizing the one profitable development will ~oon 

close down the entire innovative development program at 

most companies. 

\ . 

These regulations must be sufficiently certain for him 

to make his investment in new developments with a high 

degree of confidence. Otherwise he may decline to make 

the investment or exercise any number of other choices. 

Leaving the decision to the Government of whether or not 

to permit the private investor to exclusively exploit 

his innovation is not much encouragement. 

227.472-l(b) 

Reference should consistently be made to "contractors 

and subcontractors" rather than the limited group of 

"commercial and non-profit organizations". There·is a 
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huge group of military program subcontractors who 

develop components at their private expense who likewise 

deserve protection of their property interests in secret 

technology. Even the FOIA's (b)(4) trade secret exemp-

tion recognizes that unless the Government exercises 

discretion in obtaining and disclosing contractor trade 

secrets it's future access to this information may be 

impaired. Considerable technical data has been obtained 

over the years for emergency repairs, training, provi-

sioning, etc. Using this technical data for competitive 

.reprocurement is inconsistent with the DoD's representa-

tions (and justification) given for obtaining it initi­

ally, and does in fact, jeopardize their competitive 

advantage in all situations. 

The massive numbers of unjustified blind challenges of 

proprietary legends of recent years (for the purpose of 

competitive acquisition) has alerted industry to the new 

DoD intent to use the data for competitive procurement. 
~ 

Competitive procurement is patently inconsistent with 

the contractor's or subcontractor's interest. The 

Government will increasingly find it more difficult to 

obtain delivery of data (for repair,·maintenance, etc.) 

irrespective of the justification given. 

/ 
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It's also a fact that military contractors also closely 

guard their proprietary data. They ~ not be excluded 

when the balancing of interests are discussed in policy 

sections. The hardship caused is not limited to 

"economic". Innovative vendors have a lot of pride in 

their discoveries and suffer mental trauma when their 

secrets are wrongfully dumped into the public domain. 

227.472-1 (c)(l)-

As written, this subsection balances various competing 

Government interests. Contractor and subcontractor 
\ 

rights should be scrupulously protected to encourage 

private expense development. The Government needs to 

encourage delivery of technical data to satisfy 

Government needs. FQstering long-term technological 

progress is satisfying a primary Government obligation. 

Providing for short-term price competition is satisfying 

a more temporary Government objective. The Government 

should control-the data it acquires consist~nt with its 

ability to handle it. 

/ 

Since, the interests being balanced in this section are 

predominantly Government interest~, the title to the 

section should reflect this. 
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"SubcontraGtor's" make substantial private investments 

to develop new systems and component technology for 

military weapons. Government-funded R&D dollars seldom 

get flowed down by the prime contractor, even through 

subcontractor content on many weapons (aircraft, etc.)_ 

exceed 50% regularly. Their interests must be recog­

nized and balanced. if the Gove·rnment is to keep its 

industrial base of high quality subcontractors from 

shrinking. 

227.472-1 (c)(2)-

Government does not always have an obligation to foster 
\ 

technological progress. The primary purpose for pro-

viding for competition is to serve Government short-term 

budgetary interests (complying with Gramm-Rudman, CICA 

and obtaining the low·est price) • Providing competitive 

opportunities is a secondary interest. Thus, the 

sentence should be altered as suggested. 

Further, procurement "fairness" is one of the four basic 

principles highlighted by the legisl~tive history of the 

CICA. That principle should be reflected in the 

balancing of interests policy section. 

The added sentences is necessary to make clear to the 

Contracting Officer that he/she must consider a likely 
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result of overly aggressive efforts to obtain technical 

data. (See para (a) comments above). 

227.472-2 -

As written, the first factor assumes that the minimum 

Government needs have already been-established. If it 

has already been decided that the item "will be competi­

tively acquired", there is no reason to establish 

"minimum Government needs". As rewritten, the consider­

ation allows t'he Contracting Officer to measure acqui­

sition planning objectives against each item, component 

or process. 

The second factor doesn't seem to be relevant. The same 

or nearly the same amount of technical data will be 

required irrespective of whether the Government does the 

repair and overhaul or it is contracted out. 

The third factor should seek to "maximize" procurement 

of non-developmental commercial items per new DFARS 

10.001 and 10.002 (see our initial comments t·o 227.471 

above). 

Again as written, ~he fourth .factor assumes that the 

·minimum Government: needs have already been established. 
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In establishing Government needs whether the item, 

component or process "can" be acquired (the feasibility) 

by these other methods is a relevant inquiry to defining 

the Government's needs. 

The purposes for which disclosure of detailed design 

data is needed will have a significant impact on the 

ability of the Government to obtain future access to the 

detailed ·technical data. If the Government need is for 

reprocurement, access to detailed design data will be 

much more difficult and expensive than for other 

purposes e.g. provisioning, etc. 

If access to detailed technical data is sought for 

reprocurement early in a program's life before 

significant return (or recapture of) the contractor or 

subcontractor's investment·, th~ cost of the technical 

data will be higher than if access is sought later. 

This will impact the Government's needs; therefore, 

"when" should be added to the provision. 

As explained in-Comments at 227.471-1, contractor's "and 

subcontractor~s" both have interests in addition to 

·economic interests. Further, DFARS~Subpart 217.72 
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(section 17.7201-2(b)) uses the word "shall" use 

procedures in order of the least intrusive first, and 

requires a demonstration of "significant cost savings" 

for the most intrusive method (ie., reverse engineering). 

227.472-3 and (a)(l) -

The Government obtains rights in technical data 

"delivered" under contract or subcontract as a line item 

deliverable, not because the technical merely satisfies 

one of the descriptions of unlimited rights technical 

data. This is an extremely important constitutional 

(5th Amendment just compensation) requirement. 
\ 

227.472-J{a)(l){ii) -

The suggested language is necessary to recognize separ-

able elements. (See 227.471 "Developed Exclusively at 

Private Expense" page 6 above.) 

227.472-J(a)(l)(viii) -

Although on expiration of GPLR it may be negotiated that 

such technical data may become GPLR, it should not be . 

dictated by regulation. 

227.472-J{a)(l)(ix) -

This provision is a dangerous expansion of data policy 

and could easily produce a forfeiture for lower-tier 
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subcontractor's rights by a higher-tier contractor by 

inadvertence (ie. failure to get the supplier's 

proprietary data in the prime contract list). If a 

subcontractor's claimed (or asserted) limited rights or 

Government purpose license rights restriction was not on 

the list, this provision converts such technical data to 

unlimited rights. The civil liability exposure of the 

prime or higher-tier contractor is substantial. (Also 

see our Comments at 252.227-7038). The grossly 

negligent Government employee may also be exposed to 

criminal liability under the Trade Secrets Act (18 

u.s.c., Sec. 1905). 

This provision also subverts 2207.473-3(c) 

A lower-tier subcontractor is well advised to not 

deliver detailed technical data, prior to an express, 

written agreement by the Government clearly delienating 

his rights in the prime contract (piercing the wall of 

contract privity, etc.). 

227.472-3(a)(2)(i) -

The ~uggested language is necessary to clarify the 

provision. 
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More often than not military programs are not funded so 

that a good estimate of the number of units to be manu-

factured by certain date can be accurately predicted. 

Return on investment is nearly always predicated on the 

number of units produced. Therefore, the additional 

language is necessary to permit an adequate return based 

upon a break even number of units (or shipsets) manu-

factured. 

In subparagraphs (i) and (ii) by use of the phrase "be 

-entitled to"~ the implication is create~ that the 

Government has a right to unlimited rights apart Erom 
\ 

these regulations. It does not. The Government obtains 

unlimited rights solely because the owner accepted these 

regulations as part of his contract or subcontract. The 

Governm~nt's obtaining unlimited rights under (a).(l) are 

part of the rights that the owner "negotiates" away, and 

for which the owner is entitled to monetary consideration. 

227.472-3(a)(2)(i) -

By definition GPLR technical data ~nvolved some contrac-

tor/subcontractor funding, why should this developer 

lose all rights simply.because there was also some 

Government funding. :The Government's interest in 

denominating technical data. as unlimited rights is 
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insufficient to overcome the developer's interest in the 

data. Why does the Government ever need unlimited 

rights. 

227.472-3(a)(2)(ii) -

Because these regulations label certain technical data as 

subject to unlimited rights {See {a) {1) {iii),(iv),(vi), 

etc.), this does not mean that the owner has no 

remaining vested right or property interest in the 

technical data, especially in the commercial market {see 

our discussion of the Pacific Sky case under 227.471, 

"Unlimited Rights", above). Where an owner insists on 

recognition of his rights or inter~sts in unlimited 

rights technical data, the Contracting Officer should 

not be precluded from negotiating with him. 

227.472-3(b)(l)-

This language will completely undercut the very sanctity 

of contract law- ie., that the parties to a contract 

can agree (in the Contract Schedule) to what is, and 

what isn't limited rights data. This very "rig~t to 

c~ntract" is protected by Public Laws 98~525 and 99-500, 

;{Section 953). Those laws, in. reference to tech data 

regulations to be s~bsequently promulgated pursuant to 
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those statutes (which are essentially these regula-

tions), the Congress said, in pertinent part: 

"Such regulations may not impair any right of ••• 
any contractor or subcontractor with respect to 
patents, or copyrights or any other right in 
technical data otherwise established by law." 
(emphasis add~d) 10 u.s.c., Sec. 2320 (a) (1). 

Further, prior data rights clauses (ASPR 9-202.3, DAR 

7-104.9(a), and DFARS 52.227-7013) over the past 30 

years, through the effective date of these regulations 

(April -4, 1988), have all provided for a contractural 

~greement on limited data rights as a completely 

independent basis for proprietary,protection. 

More importantly, the contractors and subcontractors who 

deal with the Goyernment will simply not have any final­

ity (or certainty) of contract whatsoeve~, especially 

since technical data regulations (including definitions 

of "developed entirely at private expense") are changing r 

virtually every year. 

The proposed language will ensure that all data deli-

v~red to the Government will be challenged causing the 

administrative cost of contracting to substantially 

iricrease, as well as perpetuating the current adver­

s~rial relationship between contracitors and th~ 

G6vernment. · 



\ 

23. 

The written negotiated contract Schedule agreement must 

take priority over any policy or regulation, including 

the paragraph (a) wish list of unlimited rights. We 

urge the DAR Council to reconsider this language. 

The Government only obtains rights in technical data 

which are "delivered" under contract or subcontract, not 

because the technical data meets the description of 

limited rights technical data. This is a legal distinc~ 

tion which must be made explicit in the regulations. 

227.472-3{b)(2){i) -

The parenthetical reference is added as necessary to 

identify the source of and procedures to substantiate 

the Government's "needs". 

It should be made clear that the Government must negoti­

ate with the party "asserting" the rights. Otherwise, 

Government may interpret the phrase to mean that the 

Government may negotiate with a higher-tier contractor 

regarding rights of a lower-tier contractor whose item, 

component or process is incorporated in the higher-tier 

·contractor's item, component or process. This would not 

only be arguably illegal and· unfair, it would arguably 

be a "relinquishment" of the lower-tier contractor's 
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rights prohibited by 10 u.s.c. 2320(a) (2)(F). Because, 

after the Government and higher-tier contractor have 

negotiated all rights to the item, component or process 

of which the lower-tier contractor's item, component or 

process is a part, the lower-tier contractor's choice 

would be limited to sell/relinquish or be disqualified 

from bidding. The higher-tier contractor would thus 

have violated the statutory provision. 

It is clear from recent Public Laws 98-525, 99-661 and 

100-180 and these regulations (227.472-l(a)) that it is 

the policy of Government to encourage private expense 
\ 

development. Such policy is meaningless unless it is 

incorporated into the sinew of these regulations. 

It is also clear that the Government should pay only a 

fair. price (ie., just compensation) for the value it 

receives, and that the item, component or process must 

satisfy the schedule. 

These regulations establish very complex rights and 

procedures affording little ability for the typical 

subcontractor to receive the true value of his item, 

component or process, or have the merits of his 

compensation claim heard first hand by the decision 

.. 
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maker. The bottom line to these regulations is that the 

Government can obtain access to the technical data, 

unless the owner refuses the contract. There is a 

forced-negotiation aspect written into these regula-

tions. This will result in less private expense 

development (and other results discussed elsewhere 

herein). Negotiation is a "mutual" procedure and, by 

its very definition (in Webster's) implies that either 

party can refuse to agree at some point in the talks or 

refuse to negotiate at all. 

However, the Government need not really start negotia­

tion to acquire limited rights technical data. unless 

it has reason to believe it won't realize fair prices or 

can't get timely delivery. The suggested language 

provides for these real problems. 

Proprietary rights in technical data have value apart 

from an individual contract. The Government, as a 

matter of equity, should evaluate the price of 

reprocurement rights in proprietary technical data as 

part of a bid price on a contract. While the cost to 

the Government of such rights may be evaluated, the 

evaluation should be separate from the evaluation of the 
. \ 

cost and performance of an item, component or process. 
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The words "before acquiring ••• " in section {b)(2) (i) 

suggests that the Contracting Officer has an absolute 

right to acquire greater rights in this "limited rights" 

technical data. He does not. He may evaluate the owner 

out of the competition. 

The Contracting Officer does not have the wherewithal! 

to develop alternate items, components or processes. He 



can develop "requirements" as the alternate language 

suggests. 

26. 

Subpart (B), as written, encourages the Contracting 

Officer or higher-tier contractor to coerce the data 

owner to develop a second source without any considera­

tion of "net savings" to the Government, return on the 

developer's investment, continued av~ilability of 

multiple suppliers, size of the market to support more 

suppliers, impact on future investment in innovation, 

etc. As suggested, the Contracting Officer should 

search for commercial substitutes. 

227.472-3{b)(2)(i)(C) -

Direct licensing is encouraged by P.L. 100-180 and these 

regulations epcourage use of the least intrusive means 

of satisfying Government need. Encouraging direct 

licensing would satisfy these requirements. 

227.472-3{b)(2)(ii)-

As written, this provision suggests that the Contracting 

Officer has an absolute right to obtain greater rights. 

The contracting officer may not insist on obtaining 

greater rights nor may the contractor/subcontractor be 

disqualified ~r excluded from contracting for refusin~ 
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to sell or relinquish its data developed entirely at its 

private expense (See 10 u.s.c. 2320(a) (2) (F)). The 

suggested language clarifies this. 

227.472-3 (c) -

The complete statutory and regulatory reference is more 

useful. "Associated with" is too broad a reference. 

As such the negotations could cause negotiation of 

items not "pertaining to" the item, component or 

process. 

An item, component or process may contain items, 
\ 

components or processes that were themselves developed 

exclusively at private expense or with mixed funds by 

the prime contractor or another contractor. The 

additional language makes it clear that the rights in 

these items must also be negotiated. 

It is one matter for the Government to satisfy its 

statutory obligation to negotiate if the contractor 

does not provide notice. For the Government.to forfeit 

mixed funding rights of the contractor or more 

seriously mixed funding or exclusively at private 

expense rights of a subcontractor for failure of the 

prime contractor to provide notice is legally suspect. 
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The prime contractor's liability exposure would be 

significant and unfair. 

227.473-1 (a)(l) -

Since 252.227-7013 is so·extensive, a specific reference 

to paragraph {J) would be very helpful. 

In paragraphs {a) (1) and (a) (2) "to the extent feasible" 
\ 

should be inserted as indicated because the offeror at 

the proposal stage simply does not have all of this 

information. Paragraph (a) (3), below, implicitly 

recognizes this. Inserting the phrase simply clarifies 
\ 

the language. 

Providing this information will require incurring 

additional costs, and on some solicitations, longer 

solicitation periods. We assume the DAR Council has 

made an appropriate cost benefit analysis and has 

concluded that obtaining the information is worth the 

effort. 

227.473-1 (a)(2) -

10 U.S.C. 2320(a) (2) (B), regarding data developed 

exclusively at private expense, grants the developing: 

contractor or subcontractor a right to deliver the 



29. 

technical data to be delivered with restrictions on use 

and disclosure. 

The reasons for the changes to the last sentence are 

explained below regarding paragraph (a)(4), 252.227-

7028 and 252.227-7038. 

227.473-1 (a)(3)-

Since 252.227-7013 is so extensive, a specific reference 

to paragraph (J) would be very helpful. 

For higher-tier contractors this ~rovision will build-in 

programs delays and probably increase changes claims. 

It also encourages higher-tier contractors to exclude 

items, components and processes developed at private 

expense. This language encourages higher-tier 

contractors to violate 10 u.s.c. 2320(a) (2) (F) which 

increases the probability of litigation. On February 4, 

1988 Eleanor Spector confirmed, in a public speech at a 

PIA Symposium in Washington, D.C. that this prohibition 

on exclusion of proprietary subcontractors did, in fact, 

apply to prime contractors. The l~~~uage is changed to 

diffuse this po~entially destructive temptation. 
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227.473-1 (a)(4)--

10 u.s.c. 2320(b)(5) requires ."identifying" technical 

data to be delivered to the Government; it does not 

require "certification". As the clause at 252.227-7028 

indicates, "the same or substantially the same technical 

data" previously delivery must be identified. As 

indicated, a substantial degree of judgment is involved 

in determining what is the same or substantially the 

same. Therefore, requiring "certification" is 

inappropriate. "Notification" is appropriate. 

Technical data currently in the Government's possession 

and containing a proper limited rig~ts legend under · 

previous regulation did not contain an expiration date. 

Technical data negotiated under these regulations may 

not have an expiration date; therefore, "if any" should 

be inserted in subsection (i)· (B)·.· 

In subsection ( iv) , . "parties" means parties to the 

Government contract. The Government and the prime 

contractor do ·riot have the right to negotiate-away the 

property rights of subcontractors. ·The recommended 

language clarifies this. 

See our comments at Clause 252.227-7038 with regard to 

subparagraph (ii) recommended change. 
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227.473-1 (b) -

Unless a "reasonable time" is suggested in (i), the 

Contracting Officer could imply that per (iii) in most 

cases the Government's interests and his own workload 

could best be served by resort to paragraph (d) below 

regarding impracticable negotiation situations. 

The "parties" to a prime contract are the Government and 

prime contractor. On programs where subcontractors claim 

~estrictive rights (nearly all), this provision directs the 

Contracting Officer to negotiate with the prime contractor 

regarding the subcontractor's rights. This is inconsistent 
\ 

with established law and the u.s •. constitution. 

It also encourages higher-tier contractors to violate 10 

u.s.c. 2320(a) (2).(F) because, :·if the pr_ime contractor 

and Government have negotiated ... the subcontractor's rights, 

the prime contractor would be forced to exclude a subcon-

tractor unwilling to accept the results of that negotia-

- t1on or breach the agreement .made _with .. Government. The 

suggested lang~age makes it clear.that:th~ negotiation 

must be.with the party asserting the righ~~ ... 

As written,·. (ii) assumes that negotiations are required. 

Per the inserted language, they are not. 

·~ 
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227.473-1 (b)(2)(i)-

The Contracting Officer should be provided a negotiation 

objective so that the factors can be reasonably applied. 

As discussed in comments to (b) (1) above, it should be 

clear that the negotiations must occur with the party 

asserting the rights. 

The deleted language represents a major concern for 

subcontractors in these regulations. By including 

negotiation factors for·mixed fundin~, ·Government funded 

· items which the owner desfr.es·· to commercialize .and items 
\ 

developed exclusively at private expense in one listing 

the Contracting Officer is being misled to believe that 

these different type~ of items should be negotiated the 

same. If this is so,· why should private expense· develo-

pers use their own funds to develop items for Government 

uses or offer their commercial item·to the Governineht.::.·· 

To insure that Contracting Officers are not ·misled; .. -we 

strongly- suggest that'· negotiation·· factors. for i terns·~:. 

components· or processes··;be· separated·. stated·· as· in· ' :-

. suggested sub-sections:: (b) ( 2') ( i) . and. ( ii) . below·~_:. ' .'-: ·. 

Subsequent comments on this section (b) (2) (i) will 

assume ·that they Qll.ly apply to mixed funding (ie~, when 

the Government negotiates to relinquish its rights).: 

., 
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Factors (A) and (B) - Deletion of "or system" ensures 

that the negotiations occurs with the party assetting 

the rights. 

Factor (D) - The Government is not in a position to know 

whether or not the technology can be commercialized. 

The contractor's or subcontractors intent to try to 

commercialize the technology is all that should be 

required. 

Factor· (F) ~·As stated, this starts with an assumption 

that there exists a mobilization need. 

~actor (G) -This implies that the Government does.not 

intend to protect subcontractor's technical data. The 
.. \ 

added l~nguage is necessary to clarify the limited 

nature of th~ Government's purden. 

Factor (H) - This added item is required by the Congress 

pe.r. 10 U.S .c. 2320 (a)_( 2) .(E) (iii)_.-. 

227.473-1 (b}(2}(ii} -

By virtue of Government funding some or all of the 

dev~lopment, it. ~ay be ·reasonable to consider the 

tangential pro-~9ver.r:!~~-nt,; ~a9t()r~. in (}?) (2) (i) above. 

However, , when;: the i tern, _.<:omponent. or process was :~: .. 

developed:. exclusiyely at private expense·, the. negotia­

.tion should be limited to these 3 factors. The Govern-

ment-funded data of (b) (2) (i) factors are so biased 
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toward "obtaining the technical data" that they virtually 

contradict the earlier DoD policy statement at 227.472-

l(c)(l), and the Congressional prohibition of 10 u.s.c. 

2320(a) (2) {B) and (F). 

Before investing private funds in the development of 

items, components and processes ·private expense 

developers need to be able to predict the likelihood of 

recovering their investment. The_pro-Government factors 

of (b){2)(i) preclude any such prediction. 

There also is a need for the DoD to document: its data 
\ 

needs and cost/performance comparison in writing before_ 

negotiations· are attempted. Many attempts at data. · . 

acquisition are totally unnecessary because the proprie-

tary vendo~~still has the best~price and delivery.terrns, 

or its··a·.;one.:.time:-purchase with-no·-need ·for data,···etc • 

. . ...... , . 

The ASPR, .DAR· and DFARS have -always .. had this:'safeguard 

fn them before •. 

. . .' . . ·. : 

227~473-l~(b)(2)(iii).~ 
•. '',J", • I . ,.. .. 

I ' •: ; .... • I .. I' ·.,._: ; ~: 

Change.·(ii)' r •. to (iii)· to .-accommodate new provision··-.·(ii). 

"" 
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The examples encourage Contracting Officers to ignore 

differences in ownership resulting from th~. "source" of 

funding. (See comments to (i) and (ii) above.) In sub­

paragraphs (A)~·(B) and (C) belowt the identifications 

have been added. 

As discussed at (i)(D), the contractor's or subcon-

tractor's intent to c~mmercialize is most appropriate. 

Since the examples provided in this section do not 

include an example of an.·item, component or. proce~s. 

developed exclusively at private expense, we have 

.provided~such7an example as (D). 

t•• •, 
,..:. ,· ••• j, -··· 

227.473-1 (b) (2}' (ii} (E) .:·-. -~'. 

The ·development process· is· usually a multiple.step· 

~pro~ess;;first:a:_conceptual~design is;produced, ~hen a 

proof.:· of concept~·rnodel.: is made 1 ~·then ·fullj:·development 

occurs. When the contractor or subcontractor funds the 
.. 

first step,· ·and .. a ·proposed. contract· further l explores the 

conceptual design without development.of~~or delivery 

of, items or components, the privately funded design 

should be protected. Only after the .Governn:tet:lt ·funds··:·,~::· 

the, first ·:.h~ rdwa.re :.·pbas.e .... deve 1 opment :should : t;:he >:·:· :·;~) ·.·; 

contractor's rights be degraded. 
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227.473-1 (b)(2)(iv) -

Change (iii) to (iv) to accommodate new provision (ii). 

It is inappropriate to impose time limits on items 

components or processes developed exclusively at private 

expense. 10 u.s.c. 2320(c) permits the negotiation of 

time limits. However, 10 u.s.c. 2320(a)(l) states: 

"Such regulations may not impair any right of ••• any 
contractor or.· subcontractor with res\pect to.~ .any 
other right in technical data otherwise established 
by law." 

' ~:: .;. .: . ' !' 

Items, components and processes developed exclusively at 

private ~xpen~e are rec9gnized in ... comrpqn_. (state) law as 
',;' ..,~ J , ~ ' · ' '~ ' ' 1 , •• ,1 :w i . .' ,;.,. .. .. . ., !. , • - ~ 

trade secrets. Such trade secrets\ are.est~blished by 
. : . . ... ', . ' ... . '.· : .. : ;· . : ,.._ :. :,: 

law without time limitations. To coeice negotiation of 
- " .- ·• ~: ..... , . . : .. .. . ' 

time limits is inconsistent with ~he legislative intent 
• ., •• ·.. . • '' :: :'. ·.... • • • . ~ ,. .: • . .-· I . -. • • . ': • • • • \ . ':. • .' : I ' • ... ':' - ~ ••• - ' :.. ~- ~.,. 

of .. Pub •.. L.~ .. ~9:7.590 .. ~nd ... ~he,. .. ab<?ve-:-qu,o~ed __ .s~~t~t~ry 
.. ~ •. t ~ ., .... • •••• ,· .• ! ~.. .- • ...... ..,.: ....; .r.. · .... -~::; •. 1\. ... : ............. ,; ••• ,... ..... ; .~... ,; . ·• •/ ....... ~.·-~ r .• ··;- :: .. ;,.!\. •• r ·.<!·-1: ... '- ,_ ..... . :. --· _._,_ .,.. '100J' :;~ ~~ ~' ·~ 

language ~n 10 u.s.c. 2320(a) (1)~ 

Government estimates of production delivery ~phedules 
o/Lo•!,: AO •• , ..... :.· o,l 

are routinely revised due to funding limitations and 

other . feaso~~. : R.e.qu iring_. t}:la t. tl:t~ time .... P~ f ip~ !:>e .t:>ased 
• 1 • ~- - .. •· --· .. , ... t.,.t .,,. ~:~ t-:.- .,., .·: ..... .. ... •, ~t: ·) \_,; • • 'l t_,,_r, ·:...... "'.<J ." ,,. :~JA: ~;: . ! . ....._; ; . 

. on time periods alone is unfair ·and will. impede the-
·,.. ! .. •~ ·· ,.. '"' •-~~~~ .. ~ r .... ·,.. .~ .. ~ ...... '¥: '. ~ '. :.~ ·"-='' ~ .. : ,: ... :.· .. ,:)'. ',, ";': ,.'. ·.! ·-t .. .' .• :j • ,: ' .. )~,.;~ .. '•:...·.~tl,i~r'•":·~ ,! .·~_.~;.:~~~ .. -.· .... 

. negotiation •. _Contractors and~ subcontractors normally . 

. ~~i'-· .,,,, .... ". • ._ .. ; . .:, ... ..,··~· .. _,;.:...~ ..... ~ ..... ··_i•< ... , , ·~:·;~~·~· )_.:'.J.'!~·~:~· ~-: .. _.~ ."·"r,1'f\'i.~<: .. ~.~::~~·· .·~:- ...... :t'.).'+ 1 .,· • ......... ,'~, 

compute the recovery of the. return, on their investm~nt· 
' ~· . . ' . . . . : . i 

(ROI) on number of units. 
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Note: Subsequent comments on this provision __ are made 

based on the assumption that limited rights technical 

data have been removed from this section. If that is 

not so, significant revision to these factors would be 

.appropria~e. 

. . ;" 

(A) (3) - Will the Government publish or encourage a 

third P?irty to·. publish the economic life of va··rious 

technologies; otherwise, widely dispa~ate views can be 

expected. 
. ,. ·. ··~ ·, 

(A) < sj -~-~.The:.t~~hnic~1· dat~ .. ~~p~ct~a to::~r~c·e·i~~--- ~ide·_ 
'·. . . .. , ... .. . _,· ' \ ":' .. :. ··. . ·: .. ., .. :· . . . 

distributi6n (techrii6~1 fuaribal~, form, fit-function· 

.. -data) is'· to· b-~ ·delivered with··'uniiinit"ed. rfghts •. ·.The 

burden ~n-the-Go~~rnment is con~ider~biy l~ss than·on 
~ • t , : .: , • .:!J ,"'".: ••'•" ~ . ,-'I ·• '.· ·'·,rt• • ': :., ' .• •, '••·' ,'' ""~ : • .. I -: ... , •" • /. ··~ : l',; ' : 

the conttacto r/subcontractor· "to· p_rotect_· _his~·~ rights·~· .. 

... ..... . • . ,, 't ...... 

(A) (6) --ri~veloper's ·intent to commercialize is more 

' ' ' .. ., . 
. ' . .-·. 

r,•;'. •• ,;t ~., . .,._. ', 
~: .... , . . 1 •. J.'' . ~ .. :. 

~~-~ ,•· ~- /"; ~- ... 4:_.;.~'"'. -..,."' ~ ':' .. ~ '!· .. ~· _:'_~ .... : ... - .t,-1 • .' ' .... 1\.-'. .;I, •. : .... ~ ,.. ••. ···. \... • .. ... :"'• -~ .. \ ..... •. ~ ~ . " :.~ .... "" ·' ~ • . . 

itefrtS~ , COrnpofie·nts'' o·r. process·. developed ·'excfus"ively 'at 
0 

..., ~',''''' :11./1 .. '•'t~.f .... "t •• , .. ~·~"':·~tf ·••=-•o"'',.'' • • ,.;•l-•'''1 :~~"J:.-~ •~ ·1 ,,• ·.'' • "' ·•, .. •c ,..- ,..._• ·-... ,·~- o · ... ~ .:'"'• .• , •.; 

pr'ivate. expense"' i~·J ent·ireiy:< ihapprop'r iatif~and·; vfolafes 

f'ed~-~~i-~-' la~··· ·(~bove) :' .Fu rthe·r··,· it~ .. i'nvestm~nt. ·amount may 

cover other unsuccessful development activities in the 
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form of burden rate (~our comments to 227.472-l(a) 

above. 

This provision is written so that recovery of the 

contractor's. or subcontractor's ROI is a special case 

which denigr~t~~ its significance. If_the·Government is 

committed to the contractor or subcontractor ~ecovering 

his investment, this poor cousin should be included in 

the factors of (A). The condition ("If") destroy the 

Governmen~_·' s .:_gr_udg_ing cpmmi tme.nt -~Q: its .supplier's-

re_~overy of:- .invest~e~t .--1:,." ~ ::·: -~- -; ·:.' .· . : -~. . .... •, : ::. .· . . -~ .:. 
. . . 

_.:·:-·.f._··. t • •• 

\ 
(C) -As noted in _(b) ( 2) ( iv). ·.~ Requiring- _time .limits on 

• . t • • 

limited- right~-:-.tec}lnical .dat_a is .'·inappropriate and. ·. 

_illega~. (above)~;:Th~ g~ven~Fo~di~ions.for~~xtending: 

time·· lirni tat ions-· are~- so., insignificant.:. as".to destroy.:. the 
l' ••• -~-···.····· _:.;;;r-···· .... ··\~ .. '' .................. ..; •.• :.'!'_~,-· . • ~.. • ..... '\""" •. ~ ;,! . ·~ .. _·:' .• • . 

. . . . 

id _e_a • >·~· ·:: .i::.-: -~J !)r:-:· .r:.r L',;y \ ;: ·~:." ,);.:;:;·· \· ·: .:~:_,·~::· :~·-:... : .. : · :.:c:: . ::.: ::·t:;;.j:.: '·.:· . .'i: ·, .~: .. ~. ::;: ;:; .. r~: :~' .: 
. . . . . . 

·•. : · ". : ._· :~ . ;,~-~:;). .·i:'::. :~·-::; ~: ,. · _. T:'·::·, :;. ~"i .· ,· . -· -'~ _. .. :_; :~- ~-.-,':!h··t::::::.; > · tr:·: . .' ·_- :: .. ~~·_ .... -~ 

As to ~ irne_:· J.irni t~ .. gen_e .. ~.~lly, . _their l!egot ~at~ ons .:. ~ill·: 

prove:. !:o .. ._.b,e.:}':~rY. .. t_irn~ .. <?9~Sut:ning ~, e_sp~9i~+lY·.: t~~-· ti~e;· 

1 engths sugge"§~.~-d :. _l)e ~ei.~ ~ '~. ~h;i,ch;, a_re~, ~u~h.: _s}1<;>,;- t~~-- ~~~p 

the 7 year neg_otiation 'objecti'{e suggested :at 10 u.s .c. 

2320(c). 

... : ~ .. .• .: ~: .. ~ .'' ' . : ·'. 
; ; ' .. ;, ...... · .. ~ 
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227.473-1 (b)(2)(v)-

Change (iv) to (v) to accommodate the addition of (ii) 

above. 

As noted in (b) {2) (iv) placing time limits on limited 

rights t~chnical data is inappropriate· and· illegal· 

(above). 

In view of the complexity of these pro~ision~ and the 

risks taken· by-· contractors arid· subcont·ract"ois ·rri· · :_·, 

accepting them, this provision does· n:Ct · pe.rmit· ·1o.C'a1··· 

Government activities to obtain access to ·data to 
\ 

~ . " · , I t.-..,. · 

satisfy specific local needs·~ The-: sl.igge.st'ed··· language 

provides an accommodation-to satisfy im~ediate local~ 

needs.· PIA has found that ·much of. the· t·echnical'.data in 

: the Government's · po'ssess ion-~ currently~: __ b'e:fii~f]· ch.alfen·g.ed: 
• • • • ' • • 4 ; •• ~. 

(espec1·a11y that of subcont_ractors) w_as obt-ained-.to··~: 

satisfy an immediate local need. ·It was not contrac­

tually'··dell.vered·. as·· a~: CDRL i:equir.ement·/·~but"·~··wa·s,·· simply 

supplied."" at·:·no' cost·: by. a: ·c'ontr'act6r oi:'·: "subcontract"o"-t< 

because·· s<)Jneone:.· in·; the .GoV'ernrne·nt: ne:edea::: 1ft·~:--. :·::;:.:~-:·),~;_:;:_ ·, 
.··· ..... 

~.( ~-•. ·~~ .. ~ f ~ '!'~~'f .. ~/· 

227.473-1 (c)(l)(i) and (ii} 

This ne~ requirement can create an administrative 

nightmare regarding getting subcontractor's proprietaryi 



technical data added to the prime contract list. It 

exposes a prime contractor to civil liability if they 

agree to limited rights_status in its subcontract but 
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do not get it into his prime contract list. Subcon­

trac~or~ j~st won't ~ign up on a_subcontract unless they 

see the Contracting Officer's signature on it -agreeing 

to their proprietary data rights. Therefore, we've 

suggested language allowing the Contracting Officer to 

do so. We~ve also suggested a new subsection (iv) as 

re~edy· (~ our below comments) •. , · .-.. · · .·' · ,. . . . . . ' ... . ~. . . . .. ~ ...... ,, . 

,. ·. 

\ . 

On any~ s~~g_nif.ic_a11t: size _.contract,. modifications to the 

contrac~· ~;re~:: high!'y~:-_probable~ :'_:This likelihood should 

be commun_i~ated :t~. -the .. Cont.racting. Officer. ~-~ If the-

__ Gover:n.men~::~.w.aJlt.£! .. ;: -P~~r . .f9.diq;; .. updat .. e~.: :t.o~- the-:list ,-~this:· 
..... . . • •• ' • • . • ..... • . . . ~. •. ' . . . ' • • • : ,t. . • ' . 

. shoul<tiaJ.PP.~ be.;. .~o-~unJc~~ted:;-_by' ,making .mod_if i_c_.ations __ .. 
' ' . , ' I 

!··· · plural. -~-~T.h~ .:worl4~ .. ~_bil~t.e~al ~.·.: is· .. unnecessary;. its·: use 

may __ "a_lter·'·~t.he- ;changes_~ .~lause ·in.: an~ unknown manner •.. ·The 

... : no.rmal· cJ'l.?.nge~s·; rules.-·- should. cont.inue t_o_. apply .• - ;. ~-~ . "· 

h d n n · · . ).T e wor ~.)n,ust ... ,;,~;_~~·::.P..n.n~cessary •.. 
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227.473-1 (c)(1)(iii) -

If under subsequent Section (d) all. of the rights have 

not been negotiated, the party asserting restrictive 

rights must be permitted to deliver the da~a with the 

legend claim or ·rbn·the risk 6f losin~·-hi~ claimed 

rights. 

227.473-1 (c)(1)(iv)(added)' 

As we perceive;it, the prime contract list is the prim.~ry 

source of information :·regarding ·rights ·in·:technical data 

on the overall system for the life of the system. It 

will provide a ready source of this ·info.irnat:ion. ·t·o·: 
\ 

users,· logfstics·, proc'tirerrient";· ·etc~- for·: ·many years. 

Dire consequ·enc·es b~·f a·ll·. any· ··su.pp'i ie r· ·whose·. :pr-~pr ieta.ry 

technical· data is rnot ~listed~ ~These 'reguiation~ have 

made fhe' 'p'rimE{. COnt·r·act~:lise ·a~' Cente·r·~piec·({'t~~ ·and:··-yet 
. . ·~,· ·., .· .. :-· 

there ··-;.f s: · n·cr_:m~c ha·~ ~sm. ::f o i-::·.ra·.:· <lowe'r.~ti·e ~j:~~ ub·~h_n t r actor to 

,. ensure that"·he···is~· orr· the"''priin'e· ·c'oiitra'ct'~ris't o'r~·-'get··, on 

this· list if he ·sho·uld be· on" 'it ··and· ·was· 'left· _o.ff. · In 

an extreme· ... cfrcurns·tance, the 'Contracting~:. OffiGer· or:·· prime 

contractor could wrongfully_refuse to include a sub~on-
. . • ... ... ,; .•. ·.-l ... "'l. :,. • ..., {' • ...... -;, -.~ .. ·- ... ~ 

tractor· and that subcontractor would~ ·have····.no:··recohrse·.::. ::. 

bu·t withhold. deliv.ery·· O'f·~-~: h~is·.: :techn1cal_.:~_aat'a·fand, stiff~r 

the penalty. The suggested provision in (c}{l) (i) and 

{ii), above are intended to cure this defic~ency: 

... 
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however, this new subsection (iv) provides an alter-

native correction which could solve this problem. 

227.473-1 (c)(2) -

As ·written,. us~ o~.the standard non-disclosure 

agreement is limited to GPLR data, leaving all other 

restrictive. us~s protected by a regulatory "prohibition 

against further release", without a Standard Non­

Disclosure Agreement •. The prohibition isn't strong 

enough,_ uo).ess:Jba_<;:J<~d. up_-.by a_·new criminal statute 

(with real te~th ·iti it) designed to protect proprietary 

data (like'the Trade Secrets Act, 18 u.s.c. 1905). 

Indicat~d ~hange~·expa~d.·the-use ~f this:_Standard Non­

disclosure ~_gre~ment- to: oth~r. applications •. 
,· q• • '· •. • • 

. . . 

"r~-~.ip~!~I?-t ".: 9~9fi.lf~~::.~a~:- r.ecipi:I)t. ... may: .. n9~:.· y_et be a~.,· 

contractor.· ~ :·~ ,.:· . ' .. 
~ .· . .... ·. ,. 

In~; (ii) ~dey~loper·:.9f··:. ~he data.~.: h'!ls ~een-.:~hang~d to 
. . 

"party · .. • ass e r -~ .i ng . ~ p ~ ... ~ i 9.h ~ s -~ ·.:. tq ·.·be:.·· cons is~~ n t w i t.h 

·.other~ sugges~i.ons.~_I:rla?~. ~lsewhe~e in:· our,.cornments. ·. 

In (iii)'· each_ release requires a. newdagree~ent.·J>.ecause 

the ·data identified and :purpose of the release will 

vary with each releas~. 
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Standard Non-Disclosure Agreement 

Throughout the agreement "licensee" should be changed 

to "recipient" because the party to whom the data is 

disclosed may not'· as yet be a lfcensee •. · 

~ . ~ . 
'I 

,.·.· .. 

In paragraph· (1)· of the agreement it is necessary to 

limit use.:of. the data to "specified Government 

purpose",: and add blank lines so that purpose can be 

filled:in:on ~·case~by-case:.basis be~au~e the agreement 

.-should be specific'. ·:.r~: · .:: :.< ·. : ... :1 . 
. . . . 

~ •. !. ': ~-'.;, . 

,.-.: .. ~:."' . . 

")In parag'raph. (2) ·.of .. the. ag-reemen~·,·:··:it·- is 'necessary for 

the Government to·~ec~i~~ a.c~py'pf·the agree~ent for 

its files. The Government does not avoid liability for 

failur'e:·;to:~iobtait{.'. an';·; agreement j'': thus'~ the ·:.G~vernment 

should .fu?int~ln\ a;~copy~-z~~-·: (See 1;~par'ag'raph' 7 .~~of· the- . 
' .. 

. ' 

that a:··~supcontr.actor ··o·r-''p.oteht.ial· subcontractor: can use 

the·. data·~: to·~ tho·se specified ln·":'·the "contractor/Govern-

t • .. • ~ •.• ••• ·-. , •. ·' •• ' t •• ; 
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In p~ragraph (4), the word "any" should be added to 

indicate a broad scope to "commercial purposes". 

In ~aragraph (7), the Government derives a benefit from 

exec~tion of this agreement because the·Gov~rnment is 

contractually obligated to do so. Language equating to 

a·"66~t~ssion of ·judg~ent" has been added for an 

injunction to prevent wrongful disclosures-of its data. 

This is an effective policy mechanism which keeps the 

-- Go"\rer·nm'enf out" of the enforcement loop • 

. ! 

\ 
-~ 'A:~i .. prev''iously''-'~riot'ed 'above,- the prime contractor has no 

;-::~;·>'f-.::r~.f~hf· · tct···ne.go'tiat·e .rig.hts· of· his ,._subcontractors~ It 
. . 

. .c..'"-.;.·.!-."" ~ :.r. '..... ~-. ,i_~·,·:. ·" ~- -~ . .:.r 1.~ ·~. ~ . . . . . . •. ... .· , ~·. • ... 

--~ .. also" violates ·the "prohibition" in section 227.473-2 

. .' .. :.;:~"('b'ei'o\.Jfl·arid_~.·'fecie·ral ;law· (iQ': usc;·<'se·c.· .·2630(a) ('2) (B) and 
. . . . . ~ ~. . . . . . . . . 

· ·/~ii{ff)·~:-~,-;~.,~:'N~9b\~'iaei\ari· -f5· ~o·t ·~'an.da\:br'"y-~·· o~iy :·pe~r~is-sive 
.. 

·under 10 U~S.C·.·., Sec. 2030(a) (2) (G). 

·regulation was not contemplated by the Congress, 

especially in light of the Pub. ·t ... : · 99-~500 leg islatiori 
_ .... -:;..."'"'!' .. ·1.~·,·, ...... ~· ... _:-. ;t.:~·-1 1.; '"i •• Y'\ .:'"i.,~_ -~-. 'Y'_.,...,.._J ... ... t .... --~ · ..... -.·~ ......... ~\,('l-•. ·~-.. • : • ...... · ·"'i't .. -. ..:--· 

.. histoty'condemriing· "c.oercion" _of·-~leg'itimate .. ·rights in 
,: ·. ., •. lr{ ,. ... -: · .• ~~ .. ~ · 4J f: .... ...·t ·-:· · . ·~ •·· ~ .:~ .... , ... .· ,. . ., \:.·~-! ...... "" ....... 11. \ · ::.. -::. r.~. .. ··":"' .. 
· · propr1etary technical' data.· .. -· ..... ~ -·' · ·., ·· · -·· "' 

PIA .is awar.·e·· t'hat: -the Oct~be.r l986. lre.gisl~tive history 

to ~ub. L~ 99-500, Section 953 (ie. Corifer~nce Summary) 
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provided certain interpretive guidelines to the DAR 

Council for implementing these technical data regula-

tions. The last such guideline referred·to use of an 

evaluative factor relating to "ability to compete the 

item.in future acquisitions" due to inability to 
. ~ -~· ... . .. ·~ ~ 

n_~gotiate (l,l acquisition of data _rights, Q..t: (2) 

developer 's_ commi~ment to_ develop an alternative source 

for the item in question. 

PIA would or~inarily suggest that some reference should 
.(· .· ... ~ \ v . '. .. . ' .. . . .. 

be made to use of an evaluative factor in subsection 

(d) of the regulations if negotiation is impra~ticable, 

however,. successive iterations,Jf,these-re~ulat~on~ . 
... : ·' ' . . . .. ~ . . .. 

have ignor~d. t~ese same. _legislative hist9ry guidelines 
I ' ' :;' '' • ' ' '"• • • ' o ., 

- o~. other,,.points '(ie. ,._definition~ .of -;"private expense", 
0 ,. I • ~ • "'lo ,..,. o • • •, ', .. o' •- o • ' • ' o o 

:· ._e_t_c_.J,1~ -anQ __ ~the __ ~~fo_re ,.;· P~-~- ~a~' t_. -~~~~~se .. :a .. pi_e~e-rneal 
'I ··•.:; ·, '-'~ 0 • ~ .. _ < ftt, .•.H 1"';'1 ,1.1 '. ; •A ·\ '-. &..,,· .... '•· '...__ ~ •-- • ~ , , ,. ., l:...J -~• 1~J, ,,, 1oo. • - ., ~, i . _, .,, .. ,: 

-~·--·" .a~_op_~~i~o~ _:~f. ,J:ha_t . .':h.i~~ory . .()~-only .. its. p~q~ _ _G.overnrnent 
". -~··· •. , •. ,~ .... ~ }~- .• r:_ ••. ~-/.J,,.,: '1: ;:,;·'··~~--, d, ........ ·:. • .-.\.;.; .•. ·::··" --··:·.':-•·'.·:--_:·····:':;:···•- •·.•' -

te r~,in,o~-'?~~y_. . ,:- ~~- ~- : _r::; ~ :<! r:.-. ... ;s· -·~ . -·· .. ~ .:· .. ::; .,: i' 

''>: ·,. 
t ....... .. 

The. Cont_~acti.ng_ Officer -should. be .given _guidance_ re-
~- ....... :::-L:: .:./ ,J.-:;:..:.;·· :~ .•. • .. · .. _. '-::. ~ ~·- -~- ~~ ... ~~ / .... ;' ·.: •• .,· ,. ; ·;. .,"(·· •. f...·· -o:-= ,I ~j I. ·•I i. ..:.. .... : ;, 

. . 

garding. failure :to reach agreement. so that. neither he 
• J ; ...... ~· ...... ~;,·· .... ~. ~ "f .,·~· ~ !.~-~ f,, · ... lo_.... ..:.y -~ .:..~ .' ·~· .. ::._.. ..· ... 

. . . . . 

nor the pr irne co.ntraclor unkno~ingly. violates the 10 

u.s ._c •. 2320 (a) ( 2') (F)· ._statu~ory ·prohibition. 
• • :,. I ... .f • ··.1''• . ' 

.: . • t 
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227.473-1 (d)(4)(new)-

See our comments at 227-473-l(c) (1) (iv) (added). 

227.473-1 (e) -

Unless authorized by law, flowdown is inappropriate. 

·227.473-2 --Prohibitions 

General •. In view·of the anomosity created by the data 

rights regulat·ions over the past few years, their 

· .. · complexity and -frequent· change, PIA suggests that they 

be located right. up front in· the regs at 227.472-2 

-~~~ .~re~arding· "Policy~ for acquiring data and.rights ·in 

. data. · :.<i ~ : : 

. _; ' .. 
. • -~= ·x~ .. ~:- :·:t ~ .. r"'.: . ·,:z-~~~- .. 1 

227.473-2: (a) ·~~ :: · ,.: .. ·.: ·. · 

\ 

. . : ~·-. . .. : .. . ; ·' •,~ 

......... 
. ..~ 

:::~:,-.u. ".~i_ ... The parapqra~.ed !portion. of :.10 u ;.s·~c .--'.2320 (al ( i).·· was 

:.:;~~: _~.omit.ted· ;frortt.r::this. prohibi t.fons .... 1:·sect1~n:.·; ~\:; .L: · ~-~=~;.<::·; ·.• 

227.473-2 (b)(l) ~ •,, ., _..,, ; ~·.:, ~ I' \ ~.l .',. • I 

~he exceptions language (b) (1) (ii) must also include 

the .1.'!.subcontr.actor."·;. by. statute.;,·.; ·.Adding· the'· ~othe·r ·: 

· ~·:!:·::. ~. :stattito~y: }language :also helps .. cla·r ify· ··the<r·eg .- .... ~./; i· 

·:~27 .473-2 . (b) (2) :.-<! . : ·. . .~·. . . . 

If this provision is meant to provide guid~nce to the 

Contracting:Officer, it would be much.more beneficial 

-
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if complete guidance were included to suggest what he 

or she should compare life cycle cost·to the Goverriment 

against. In the absence of such specific comprehensive 

guidance, no guidance is better. 

Our comments to 227.473-l(d)l apply also. The 

mandatory statutory prohibition·language in 10· u.s.c. 

Sec •. 2030· (a) (2) (B) and (F) is "unambiguous" and quite 

literally. in conflict with this piece of legislative 

history, ~~pon which.the suggested·regulation is based. 

r' ~ ,... . • . 
1 .. ~ 

The.-~tatute simply.:.prohibits .. any coercive solicitation 
\ 

or evaluation of data developed at private expense as a 

c'ondit.i6n.'··~·of ;co'~t."~a.cting QI. award of a Government 

contract. It was intended to prevent the exclusion of 

:· ·propri.et.ary~~~.ven.dors· f·rom · Govetnrnent·~ .. prograrns 1. which was 
. . . 

occurring in.cthe:.-;1984:..1986 .~time per'iod·,·when Public Law 
. . ·. -. ·, . . . . 

.. · .. '• ,1. 

98-525 was. in effect (which only suggested that this be .. 
done as a policy matter). 

W.~ .... ·encouz::ag,e. , .. reference, to .. :.ou.r· PIA·. paper·' entitled~:; 

"Exclusion~:::Ft:~IR :Gov:ernrnent. Contracting.· (F.9r.-.:.Refusal to 

Grant Unlim~ted R{ghts in Technical Data) Janu~ry 1987, 

submitted a~ Appendix C to 6ur.DAR Case 84-187 Comments 

2/16/87. At pages .~1 ~hrough 49 we explain certain 
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fundamental concepts (and case law) of statutory 

interpretation, all of which point to the-conclusion 

that a court of law would strike down the regulations 

evaluative factor as another DoD attempt to perpetuate 

its 1984~86 exclusion policies. 

227.473-2. (c) 

The reference provides for obtaining greater rights in 

technical data. Since this section deals with statu-

tory .. prohibitions, the reference should ·be to the sta­

~ '-.'. ·tutory· rsource -.of .the· p'rohibition·,. not an ':lntermediate 

. ~.. ~' 
..... 

.; l 

regulatory.·referenc~.~ 

\ .. _. .... 
~ • • • ! • 

qn_·F.ebr~ar:Y:· 4i 1988 Eleanor Spector' stated ·1n· ·a public 

speech at PIA's Synposium in Washington, D~C ... that the 

statutory non-exclusion prohibition applied li~ewise to 
.. ~-

. ' . .. ·. . .•.. " ... . ·.\. -~''"1'' ;i': 
pr_ime: contractors. Rick Summerour, Chairman· ·of· 'the··~· 1- .• • .• , ••• 

. .. .._ . ~ .;•: . . . .·: .. ,. . .. · .. • . .. . .. . ,· .. . . . . . :' .... -.~.. . .. ·.. , ... ,. .. . :· ... . . . . .. . . ·:. ~ .. 
.~·subcommittee-:~ on: -Technicar~ Data·~~: ag·re·ea:~ ·.,,It:~ is:_·: ... ·~··;·,_: . 

. app'ropriatei'' therefore, to- put'' ·rt.:···-rn·;·the re<iul'at'fon·s. 

·, .... :.. ·:;···: .-· ..:~. ... . ' 

This· ·savings:- clause .. re ~<. co·rrec·t--ion~ of .. :'dat'a"~ rnatk ings·: must 

apply~. to··- cont·ractors.· and. subcontra·ctors tc{ be': effective .. 

. ··~ .. ~· : .. 
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227.473-3 (e) -

"Proper" permits the Contracting Officer to unilaterally 

determine the proper marking and so use the technical 

data. An incorrect determination of the "proper" 

restriction may expose the Contracting Officer to 

personal criminal liability under 18 u.s.c. 1905. Even 

after notice, the Government's actions are dependent on 

their correct_.evaluation of the marking. 

227_-~73-4 ~.<Vali4a.tio.n. of. R~strictive Markings, ·etc •. · . 

_.IJ1 i:<?Ur~ ~.2/1.6/.8_7 ;.·r.e.~P.Ort~e. to DAR Case~ 84-187: .. PIA .provided 

a Comments paper entitled "Validation, An' Interill_l · . 

Analysis" - January 1987 as Appen~ix D. We encourage 

.: ,~~f~r.~.~~e.:,t_o,-: .. ~.hat paper .. on this part of· the proposed 

:·· .... regul:_at,io.~:· •I • • ·' 

' ... ~-. .....~ 

.• ..... 

· . Subco~t~ra_c!-or.~~l·.:r.eg_plaFJY.:. deliyer ,_.their}' tee.hnical .data to 

. _hig~_er.-:-~.~i.e.r ,~9ptr?~tor~ ~any years\ before·. the prime 

contractor delivers the total system's technical data to 

the Government. The Government or prime contractor:·;·· .. -~·····.·· 

;. ~· : .. ~ou~d ;J;"~yiew.;i ~he~ .. ?Ppr.opr iateness·:. of, any;·. re_str ictive ···~ ... · 

... ~ · ..... J..~g~nd: wJ~hi.n. ~pre~~·:.y~ars. aft~f .. the· subcontractor:.:·._ ;;·:.i 

delivered the data or final payment is made. ~his would 

a~d the Government's or prime contractor:• s review 
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efforts by spreading out the review time period. It 

would also avoid imposing an unreasonable record main~ 

tenance burden on lower-tier subcontractors. 

FAR 4.7 establishes a general three year record main-

tenance requirement on contractors and subcontractors. 

As drafted, the regulation could in many cases require 

lower-tier subcontractors to maintain some records for 

considerably longer than 3 years. 

In Conax Fioiida-Corp. v. u.s. 824 .,.2d 1124 (D.C. 

1987) ~ ~t~~~~e il31, the ieder~l Circu~i=cqurt suggested 
\ . 

a reasonable time for the Government to challenge the 

·propriety of the records.· I~ would be unreason~ble to 

irisi~t-on rete~fiori of .the records for more t~an three 
.. ~ f ' 

• ~ t 

yea·i·s by· subc.ont"ractors •· , .. 
.. · ..... 

• ::.:,·.·,. ·' • •• ··."· • I 

A1th·o~~gh-'~'~ot :·directi'y ·r;·~·~·ir~d .. by 1~~, DoD s·h~~ld -~a.bide . 

···:~Y- -~1·1' :c;f its .·.decisions. ~,n-~ .oblig·~·f .. ions. b~t of ·-·~-~nsis-

For 
: .. ; ~-: ~.:' : •·. :~·.:-.: ~-· .•. .._.. ~c'· -~ \ .• : . ·= :') 

instance, recently one Navy agercy stated that it 

· ."suspel)ded~:· it~. ~984 .cha1l.enge for the·· .. econornic benefit 
•' f. ,• {• :•··~ 

0

• ~·~ "•,/"• •• ~· '~·. ~ • ·~ ~: <·.: ' • 0 ~ •" '":~ r ... ... ~ • .;' ~.-. 
0

; (; '! ~; :~. • .( ~,· ':.~ :::; :~:~.-~~!· -~~;~~.' ~~-(~·; ~ '~ 
of both :part:ies -after,, the _subcontractor; presented 

-I ,_; • ••: -;.- .: 'I '•• / •) .l - ~ ; ~: .f ... ,: ·( t, • ~ .. • 

evidence and c~~~ la~ to show.conclusiVely that it was 

authorized to mark its data with Limited Rights.legends. 

. .... 
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we, therefore, suggest that these last two sentences be 

eliminated so as not ·to suggest practices· to field 

personnel that could also become abusiv~. 

Some agencies are taking two to three years to decide 

formal challenges •. :These challenges were made under DAR 

7-104.9~· If the last two sentences are to be retained, 

the first sentence should be amended to read, 

"The Contracting Officer's final decision-resolving 
a formal challenge constitutes Validation as 
addressed in 10 u.s.c. 2321, as does a failure to 

.. ' r'make . a dec is ion with in one year; after. the :.·. 
contractor or subcontractor has responded to the 
challenge~ n : · .. .. ·:. '· ": .. : . 

227.473-4{b)(l) -
·: ... · ... ·.r. 

Both Public Laws 98-525 (1~84) 99-500, Sec. 953 (1986) 
·.,·.' ( ,, ·. 

t , , ·6 4 f ... ,. o ,< 0•', ~I' 1 . }-:-.... ·• 

and 100-26 concerned validation of proprietary data 
• , I : -· ~ • •• :,~ ,/< t. .• "'. • ;. ,; • .> : .. ·~ :,} ';,:~ :. / ·.:~. ,:::: ·~,, ~-~ ... : ," 

re~trict~o~s-and specified the procedures, and 

. ~on~ractor/subco~tractor safeguards, .for doing so in 
~-: !::·. ·.· ~:::·. ~:-: ~··~ :< : •• r~-~- :{! t: :.1~.:~t1 ·~ ~ .. ·, .:~ i .. -~~-~ :. .. ·~ .. : ~: :~·· • , ' . ·.: ·.:: .· ..... :· ... . ;~;! ~;:~1 .·,.: , .. • - :. . :·' 

title 10 of u.s~c., Section 2321. Initial subsecti~n 
•' ·, •;J: -.~ :..~~ :. ·;, ·", :-:.!'~ '.·. r :• ;~ .': ' t • • ~,,_I, I ~~ / ,. :· : ·:t -~· :t (,_: •' ~~ ; I 

(a) of both earlier laws contained an initial record 
':: :· ;·,· •• • •• J 

' . .. ~ 

keeping r~quitement that: 
· ::? 1~- ·: ... t.l::· :: -·~:.. ~·! ~~ .. ,: .:· .. · ._·'·; · •· :"~ • ' ··.: r. · 

· ... ;.t:. •I">'' .... 

•.• t .•• •• :.;·." ?j.· f 

... :. :·, : .. ' ':'.r., ·"A. contractor- or·: subcontractor at ."any ~tier' .. shall 
be prepared to furnish to the Contracting .Officer 

i.~;~··;a·'wri·tten·'.just'ification for::·any: restrict·ion ···r 1 

asserted ••• on the right of the United States to 
use such technical data." . :'(emphasis added) 
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P.L. 100-26 restated this provision. The ~ 

requirement to actually furnish records is subsection 

(b) after a formal validation challenge. 

As such the Government is free to ·request a voluntary 

pre-challenge response by the contractor or .subcon­

.tracto~ .to disgorge this information; however, since it 

is very costly in time and labor to collect information 

and prepare voluminous documents to meet typical 

voluntary requests, and the contract or subcontract 

(which is usually:f~xed price) :rarely·has any adminis-

trative cost.bid.into it to cover these ·reqqests, the 
\ 

supplier ·will rarely respond to.these·requests. 

• • ' • ~ 'I : 

Refusal~ or failure~·t~ ~~~pond. to -such a prechallenge 

.request, .. is· simply -~-n: ec.o.Qomiq ... ¢l.~G.Jsio.? r<;>f.~~he. :supplier. 
. . - . . : - -. •' 

....... and 'is not :.required .:by.·. these ~.st.atu.tes: .• ~:. 

If the Government receives no information from the 

supplier then. this is not a l.egal basis. to·. bootstr~p . '· ::. .. : .. 

n reasonable g rounds.~r _· ( ~.::..PUr .be low. ~.d i~c;~s.s.ion) in . .o.rde r . . ~ . . . . . 
~·: .. to ·i~stitute, a ':·formal. ·validat.ion.:challenge .• ;.·:-.> To do. so on 

.. a regular: ~b.a~is ·would: .be ~.an: abuse ... ·.of this Ls_tatutoJ;y . (and 

constitutional). due·proqess.protection. 
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Therefore, the regulation should say the c.o. "may" make 

these requests, but if_ refused he/or she must look 

elsewhere to establish a basis to challenge. 

If the contractor or subcontractor voluntarily furnishes 

information, additional justification requests should 

specifically identify the additional information sought. 

Otherwise, the subsequent submittal may also be 

incomplete! 

-~equestlng on-site visits or insp~cti6ns could give 

-the Government ·access to records that-the~contracto~ or 
\ 

subcontractor· could not or 'would riot ·be willing .to.,::. 

provide in ~ritten. form. Government questions could be 

~:ans~ered on·the ~pot· and th~ review ~ould be m~ch-more 

efficient''.than pro·viding·.written .. justificat-ion :.which 

places nearly the _.:entire admfnistrative.:burden·:.(ie;~:,time 

and cost) on the owner of the technical data. 

••· • • • • r . ..,:· ' .. ~,..,~:( • ·: :; •. \~. o.; ..-'' .' 
..., ... ;;'I ·: 
.: .... .., .. · .. 

-·.:The -"reason·aole :·grounds" :aefiniti'on':·rnust\ a.rs·o be.:r.efer­

.. ·r-ed 't6·r'here and·· in ~clause 252 ~ 227..;.;7037 ,-.. wher·e · appropr i­

>-· ·. ·at·e;}.sO''that -the chal-lenging Cont'ractin:g ·Officer ·knows 

what st~ndard or ~ur~en·is placed~upon-th~ Government. 

For instance, the.legislative history of P.L. 98~577 

""' 
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said reasonable grounds must be "more than a mere 

suspicion", and in the nature of "probable cause",.etc. 

Public Law l00-26.(Codified at 10 u.s.c., ~ec. 

232l{d) (1)) states: 

(d) Challenges to restrictions.-
(!) The Secretary of Defense may challenge a use 

or release restriction asserted with respect 
to technical data by a contractor or . 
subcontractor at any tiei.uri~er· a contract 
subject to this .section if the Secretary 
finds that -

(A) reasonable grounds exist to question the 
current validity of the asserted 
restriction· and ... : ·· ' . . . I . ·. .. ' .. ' . ' . ·.· ·. .. ... . . 

(B) the continued ···adherance by the> United 
States to the,asserted restriction would 
make· it· impracticabte -to procure the i tern 
to which- the_ technical,~data pertain -- .. 
competitively at a later time. 

This req'u.i"rement·, also exist.ed' i~·r:·P.~b •. L. 98-525 and 99-
·' 

sbo, · its· predeaces-sor-. 
. .. 

..-:. .... ..... '•" . 

. : : Thi~ ·la~./ ir~i~~r · i~ '~~q'u·i~iri·~·-P,~:;;~f o~- b~thc (1> ' : :' 

reasonable grounds and ( i) ~~:-~ in'h-i"i~'i tf~n""··~~:.:-. ~o~pe~i'~ion 

before a challenge is initiated. Us~ of the word "or" 
; ~· .,. •! t • • :~ ·' ~ :. ' : l' :'"' ~·,,, :•· • o• . I ', • '"• 

-l~nking· fh~ p~ir~~~d· sfat~f6r~-~equiremen~ ~nd a failure 
,. ·~ •': ~-: .~:. :. ·. •' . - ... 

to respond to a voluntary prechallenge_request permits 

avoidance of both statutory requirements (because the 
••. ~. l . : --: ..... ~ • • ' 

contractor or subcontractor failed to respond to the 
_· ,:",l- ' .. .. . . . .. 

prechallenge request). The Contr~cting Officer ~ 

-

., •• " •• • • •••••••••••••••••• .,. .... , •• •• • • ..................... ·~ •o; ..... '.. •'(" 
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have demonstrated reasonable grounds first. The statute 

requires it! A formal validation challenge based merely 

upon failure to respond to a voluntary prechallenge 

review is procedurally abusive and ignores the express 

statutory due process safeguards. There is a good basis 

for award of attorney's fees under the Equal Access to 

Justice Act for bad faith of the Government {see ~ 

Siegler, Inc, v. Lehman {9th Circuit Court of Appeals 

No. 86-6496, March 23, 1988)). 

The p~oposed pr~visio~ reguir~~ the~~ontracting 

Officer to~ initiate a· formal challerige. Even with 
. . . . . . \ 

reasonable gro~n~s· the Conttacting Officer should not be 

required to· challenge, because for many reas_ons it may · 

not be in the Government's best interest. For example 

the 3 year statutory period may have expired or the 

technical data beirig considered for ch~llenge may. have 
' .~. :: i' . . .. . :!· :.'~> . . ... ! . . .. .· u ••• •• '.. ... ... l J;~ ·.:· • ~- ::;~ •. 

become dated or obsolete, etc. 
I' ''' ~~ p; ,1•( "'- , 

.• '··· • L· .. ' ,., 

:·_· ... ,.:·. ·. 
· PiA recommends that the DFAR ~oun<?~~. ~e-~i,ously rethink 

t : : ·:.:.: • . ., • ' ' .. •. .. i. 

it's language here. 
'·' . ' ! ............. :: • ... • j"f-·1·. 

:. , .. ·~ .~ .. 1 ...... 

227.473-S(a) 

"Available" should be·.added to avoid an implication that 

this sedtion adds to remedies otherwise available. If 
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this section does not add to otherwise available 

remedies, it should so state clearly. 

227.473-5(b) -

.See our Comments regarding Clause 252.227-7030, below. 

227.475-l(b) -

See our Comments regarding Claus~ 252.227-7031, below. 

The contract .or subcontract (schedule) requirements, as 

appli,cable, alone det~~mine what data is a.deliverable. 

Abstract reference to the FAR and DFARS is misleading 

. both to, .. the Co~tr:acting ~Off ~cer ··:and. the _,.contracto~ and 

subcontractors-and must be,delete~ •. ~ -- -·- '• ''·' 

: t ~ .. 

227. 475~2 (b) . ~·.: 
•• j• 

. To ~eep~\th~ .,c9.~~;~ctu~l .. :9b~_~g~t:Jon~ .. 11\?n~ge~~le -.~denti­

fica~i91)·~-~f '::9~f~r;~~ ~~l,iv~ry .t.~~hn~c~~ ':data sho1:1ld. be 

- ., .,_· ::- -:; .::. --~- .. 

'. !' :·· .•. ·. 

227.475-2 (c). 
-~- ' ! .-4 

. '• ~ . ....: ' 

: . . ... ' '•·. ~· .. , ' . "~ . J. • .. ~ . ·; 

"[G]enerated as part of ~he·performance of the con~; 

tract." is not defined. Our sugg~sted language defines 

... i .. t. Her.e 's an .. ~x.ample: .: _A .lo.~er~_t;.i~~ s~bc<?ntractor. may 

be unw~lling to provide .any detailed tech~ical data and, 

in fact, negotiated·in his subcontract to deliver only 

........ ,.. .................. , ................. , ......................... . 
____ \__ ---- ---- ----- --------
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limited amounts of technical data. However, at his own 

expense he was requested to provide a different mounting 

configuration for his privately ~eveloped item. In the 

redrawing to satisfy this requirement, modifications to 

detailed drawings ~re required~ It c6uld be argued by 

the Government using the undefined language that the 

detailed drawings were "generated as part of~the 

performance of the contract." The·Government would 

claim a right to require. such a subcontractor to deliver 

~he drawing which·were not paid for by the Governrneni. 
. . . 

. . :: 1; 

:The·entire·g~ne~is of~thi~-rilaus~-'iri·;th~ ASPR and:DAR 
\ .. 

was that the Governm~nt 'paid for.ceitairt:line ite~·data 

in a bona fide R&D contract (oi subcontract but didn'£ 

want to take delivery yet, or maybe not ev~r)~· !The· 

·.clause, as' written~ · .. has :great-,-poteriti~l'~=for:i'abuse .. t ··. 

<because it;~ o~iy :·puf~or'ts"':-'to' ~pay· t.fie·~icontr~ctor 'or._;; ~. 
~ . . . . . 

· .. . ..... ~ ,; ·r (')' , · . ~-- · . ·~ ' · : ... , . . : · , . . . · 
subcontractor for· the cost'to·copy the data~1n the form 

the agency wants (ie., xerox costs). Our language 

"clarifies" that policy aspect of using the Clause·.~.·· 

itself.· ' .' •4 ~ ~ .. , '• o : I '• .'. '• 
,. .. ,..-·,·.:~ .. ·, '7: It!,'. • 

'':··. 

·In~the abseric~ of~the·additional l~rl~uage'th~ Contiac­

ting oific~i could 'use the 252.227-702i clause t~ ~void 

the negotiation provisions.at 227.473-1. 

-
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227.475-4 -

10 u.s.c. 2320(a) (2) (D) (i)(ll) requires the exclusion 

language and does not permit the reasonable limitation. 

227.476(a)(7) -

Unless special works are involved this ~provisiori·(7)-

should not:be.included:because it fails·to ~omply with 

~xecutitive Order.~2591 and 100 s~c. 2320(a) in 

reserving commercial rights to the contractor or : 

subcontractor. 

. .. · '';. 

•• • i' 1
•u' ~.,• 

\ 

~.. . ... " . ~ ":' . 

The.se provisions are inconsistent· with 10. U.S .c.- ~:~~ .. > 

. /~ ~ . '· .. · ... ; . .... : .... :.-···· 

Part 252 - SOLICITATION PROVISIONS AND- CONTRACT CLAUSES •. · 

l 

cl.auses ... t.. .... :, ._..')~~: ........ · ::; ~::~ ~~ :··;, ... .: .... ~<·:i:·~. ·.: :·:, t. ~ . • ~ _·: __ : .. 

Clause .. ;252.2~7-.701~--··,~ .. Rights In~,~ Technical Data and- Computer 
1 

Software (APR. 1988) 

· .. ~ ~ ' 

-

..•..• ,. .. •• • • ....... ~ ••• , ......... ''.' ...... ~ .... ··:.,>:" 



252.227-7013(a)(l) thru (20)- Definitions 

The definitions appear identical to those at 227.471. 

On the assumption that they are, our Comments are 

incorporated and repeated here. 

252.227-7013(b)(l) Unlimited Rights 

59. 

Unless otherwise noted see Comments at 227.472-J(a)(l), 

and 227.472~3(a) (2)(ii), which are incorporated and 

repeated here. 

. ·~ . .': : ··. 

252.227-7013(b)(2}- Government Purpose License Rights (GPLR) 

Government disclosure must be limit.ed to·;the·.purposes 
. . \ ' . 

described iri the·standard ·Non-Disclti~ur~'A~~eernerit as 

ameride'd in our text· .. and Comments t'o··227 .473-l(c) (2) .· 

above. 

The Government's liability is not compl~tely·as~urned 
. '·- . .... 

.. 
Agreement.; ·If the Government discloses to anothe·r::.~ 

without getting an executed agreement, the Government 

.. · ~,·is: .. liable,~ not s.ome: pa·rty whq: ·exe·cuted:~··an·· .. ·a·gr~-etnen·t··~:-.' <· ,.~:· 

A block to· enter a subcont'ractor.' s-. and> subcontract· 

identity should be added to the legend. 
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In paragraph (iii), the date or production of a certain 

number of units is appropriate for the reasons stated 

in our earlier Comments at 227.473-l(b) (2)(iii) (c). 

This provision also provides for extending the time 

limitations. 

252.227-7013{b)(3)(i) -Limited Rights 

The previous ASPR~ DAR, DFARS Schedule agreement 

terminology has been added as subsection (i) and (ii), 

(iii) and (iv) ·are numbered for all :the reasons ·given 

in out Comment·s to 227.472-J(b).:·~·abov·e~.:> ,:·,,",~_::.:· · · 

,; . ~. ' . . ' .. 
'. 

252.227-7013(b) (3) (iii). 

The Gov~rn~ent should be bourid by~ani·sp~cifi6: 

agreement over gener·ai. requirem-ents. other.wise ::contract: 

--·:negotiations·,' .. will be :unduly::.burde~some;--:·.P~~.;t_~~ i::3·~.·-~, ?:;\::·:: : .... 
. . . ' ' : . . .. 

·':; ·i ~: ';:,:~.,,_ ::$ :·; . .' ::~.: . fi ,:·- ;·'; ~ ·.·:. ~:. ;·_;. :(;. >. .: .. · ... : ~·~ .:: . · :. ~<:; !i~r::·!.>; .-;~' .~Hy)".f't.> :.->_;,. f':ct.}. :f. :.~.) J·;,:j-'·~ 1.:;· .. 

::"' This :legend: should· be indented 'like· =the Rest·r'icted 

Rights legend. ·.· .. Clause 252~227-7029 ·-requires>.this·! 

addition to the legend. Also, provide for other than 

anJexpiration date.· as -indicated;-:' ;;:.r.. ·1• ;_ ~.!:.:\:.;.:; ·: ·~ ,:. .... ~L~ ~, ;·: .. ~· 

. The· parenthetical note should .on1y ·indicate· that .. ·an 

expiration·date f6r limited rights has been agreed to. 

. ' ' 
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Failure to indicate the contrary agreement should not 

be required. This looks like a trap for the unwary 

( ie., ari agency may infer the 5 year e-xpiration was 

applicable if there is no written indication to the 

contrary)'. 

nMinirnurnn should be stricken because the clause.and 

agreement provide all of both parties rights~ · The 

iegend should refer .to the "contract or subcontract, 

etc.n. for its definitions, not,·.these regulations"! 

It'll have to .be.starnped on a drawing and the~~eg~ 

aren't relevant only an abstract reference to. "above 
\ 

paragraphs". The Legend should show an [END]'· mark~-. 

252.227-7013(c)(l)- Restricted·Rights~ 

'.·; 

Forfeiting rights:.:for ._such ~minor; reasons .. is ;inap_pr_o­

priate and of questionable legal··force when clauses by 

number are included in· a legend,. ~h~~applicable.date:of 

the:clause· should.be ·included,because there has been so 

much:. change ·.and '.roo re. ~can ·be expected. ,;, · 

There are typographical ·errors :-in .both ·paragraphs,_ 

leaving out language from·p~ior DFARS 52.·227-7013 on 

software. We've added.thern back in. It should~also 

refer to the "subcontractor" or "subcontract" as 

appropriate. 

ll 

: .•.... .. 

... •. 



252.227-7013(c)(l)(ii}(C} -

As stated this language is too all inclusive and yet 

may not include those to whom disclosure would be 

appropriate on a specific license. 

62. 

This private.expense protecfion'should not pertain 

solely to "commercial"· software~·,· The military market 

software may very well be in that category. 

252.227-7013(c)(2) ·-·Unlimited rights ·(in·couiputer Software) 

These unlimited rights catagories·should use_the 

definitions to the extent pos~_ible •. Further; "t>ri·v.at·e · 

expense" ··ci"evelopment ;eicept'ions ... ~us'f:\he in.cluded ·in (i) 

and (ii) for .~he concept of who·.paid for the· data to 

have any .meaning· whatsoever'· •. : .. !_. .. 'l::-'. ~.::·; ~~ :._ .• ,. •· /: '~ 

.. 
tor's expense" are entirely inappropriate because 

Clause · 252. 227..;.7037 (g) J?rovides fo.r ·recove.ry' o·f. e·xpense 

: . '. : .: . ~ ··• : .: 

~ '•. r . ~ : . ... ~: 

252.227~7013(fl (3)' - .. 
·.\< 

· .... :) 

The "subcontractor" a·nd "subcontract" should ~e ·added 

to the text. The-Contracting Officer-shall be required 
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to provided notice to the contractor (or subcontractor, 

as applicable) within a reasonable time. 

252.227-7013(i) - Acquisition of Technical Data/Software 

from Subcontractors 

Our comments to .227. 473-2 (c) regarding ··.the statutory 

prohibitions is incorporated and repeated. here.-~ 

252.227-7013(j)(3) -

See our Comment at clause 252~227-7035-below • 

. . :: .. n 

252.227-7013(j)(4).-
. \ 

See our Comrn_ents. at .Cl~use. 252 •. 227-7038 below •.. 

.. . : .. 

252.227-7013(k) - Identification_..{listing) .of .restrictions 

on Government rights 

Our comments r:to :.227-. 473~1 (c):,._regarding .... ~Cq_ntr:ac;.t ··'·: .. ~.:· ,..:.:>.::_:.~. 
. . ' --r. ~:.. .• ·: '· ..... ,, ·""" .• '· .. ~ ,., .::.1.. . .•.. , . ·..•. ~ . ' . . • ., ' • 

•.' l· ... . • • ,·t ·' 

. D~~ume~t~-~ .. ion"_;~~~r~ ~~~or,p~r,at~d a~d r.~p~ateq -he,re- ;,also~·· 

~ • • .. , I ·~ '4,. 

Since s.u~c~ntracto.rs. _hav,e. ,n.o .right of_ app_e~l . to,· a '. · 
• • ·' •• -. • . • 1 '· 

Co~_~ract;in~ .. pff_i_~~_;-_;_d_~.c~~-~~~: .. und_er. 252~. ~-2-!-:7037·, -t._hey~ 

should have the right to i.n~ is~·-·~~~-- ~he .;~o~.~~~nm~ __ nt~ _>, . 

initiating a challenge during the negotiation process 

so that they know. before delivery o'f their sensitive ··, .:' .~· 

detailed technical data whether the Government will 

protect that technic~l data or not. 

-

. ... 
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252.227-7013(1) - Postaward Negotiation - Disputes 

Our comments to 227.473-l(d) regarding "Negotiation 

Impractical" are incorporated and repeated here also. 

These regulations are mandatory,flowdowns.and yet a 

subcontractor cannot, without-~-approval.of his prime use 

the prime contractor's name,. to·appeal·the·decision of 

the Contracting_ Officer. This provision. is a denial of 

due process under the u.s. Constitution. The suggested 

addition m~rely recognizes the self help~that subcon-

• • • •• ~ ·, •c • : .~;_, :" .I , •· ., 

252.227-7013 ALTERNATE II 
\ 

_Our pr~or comments in_ 227.472-3 (b) and Clause 252. 227~- .. ,, 

7013(b) _(3) :.which.-.are,~incorporated a_nd repeated herein 

.-,regard in~ .:_the ::'.~~Jlu~.~->to. J.n~l.ude ,~ __ the_:. right ; __ to .... contract 
. . 

in-~.S~bedul~ ~greemen~;fQ~flimitedtr~gh~~ip~otection. 
. . .. . 

...... ' .. -. '- ... ,_: :·· }. ; . . ;':•: ' .' f.··.--~ .-. ·.·£ ;:t ;,.! -~, ::_;. ~·~ .~ .--;; ,.,. \) 0 .. ~ f -';:<~ :· ~~~-::· ::•.;:,_, :·.: ·-~ ;. .-;•'t' 

. Further, r~s .. tric.ted ·rights ;·language: should.· refer ... to a 

.. ' .. ~.. ~ : 
'· •,-...••. 'r•. 

:::: I' ; I 

Our= G<?~~I)ts, ~,~0 -~C:lause:;".25,2_. 227~7013 (c)·· .. _ar·e ·. ~ncorporated 

and .repeated here. 
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252.227-7018(b)(2)-

As this provision reads, it requires the higher-tier 

contractor, to maintain records to justify a lower-tier 

contractors restrictive markings. In addition to the 

obvious undue administrative b~rden·on higher-tier 

·contractors, it·may give higher-tier contractors access 

to sensitive lower-tier contractor's justification 

records in violation of Clause 252.227-7013(i)(2). 

252.227-7018(b)(3) -. I, '•-.J·, 

This will. place a signifidarit~adminisfrative· and~6ost 

burden on higher-tier contractors.·. 

·,· .. \·~·.::,,.{;·.··:.'·~ ... :~.:. ·~~.~.,:':<"· '. •'. 

252.227-7018(c)·.~ r .• • 

As stated, this provision would·aut~orfze 'bighes~~tier 

contractors,to deter~irie-whether-i~~frictiv~~~aikings 

are:. to· be· placed on .·technic·al: data'·,:to~'. be :,deiiveted it 

This would be inconsistent with the pr~perty rights and 

other·· inter·ests described :a:'t·227~'472~1-he·feiri'·and ·in 10 

u.s.c. 2320. The liability e~~ostiie\of~the high~~i-

tier contractor would be substantial and not-binding on 

lower~tier contra'ctc>rs· :.w.fth'out·.:·the.fr ~·c·on~ctf.rr'erice :~. :·~·.,: 

252~227-7018(£) -

In the absence of .the suggested change the highest-~ier 

contractor is without the authority granted the "Goyern-

... 

I 
I 

i 
I 



ment" or "Contracting Officer" (See (c), (d) and (e) 

above). 
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252.227-7019 - Identification of Restricted Rights computer 

Software 

Inclusion of this clause prior to announcing a policy in 

227.481 will place many unknowns into contracts and 

subcontracts. 

At the time of computing the price and making the offer, 

the offeror' ~frequently: does'· .. not;' know .. who the ~subcori- . 

tractors will he·~·~- much less .their· .'restricted rights 
. \ 

status. If the Government is unwilling to amend the 

. contract, 'the prime contractor must resolicit to exclude 

a subcontractor .. claiming..-.restricted· rights oi:< r·emove . 

. -: ·the· s·ubcontract'oi:>~.s r~'str'icted>.'righ~~·'legends'.·: .. ·Either 

way'/: :the '·p·r.ime·~.;c'ont·'r a·cto r:·, ·.is·· pl:aced.~ .in' ct'n i .. unreasO'nabl e 
. . . . .. . . . . 

• 'v,• '' •' 

position • .-~.,. ·He~ is::. exposed~·:to:.the·,~_.cost·:~ of:' ·redesign· o~- the 

·one 'hand and:.l·i tigation on the·~. otner' hand··> . : 

~ .. -. :·. :·· : .• ·~... i .. . -. 

Faced .. with :the·s·e choices~,~- prime~: contractors· are encou­

raged ~o violate the express ~nti-exclusion~prohibition 

in .10 u.s.c. 2320(a) (2) (F) by~ excluding any item in 

which~ sub~ontractor.cl~ims restiicted right~~ To 

.avoid this litigatio~ exposur~,. the prime contractor 



will pr~ssure subcontractors to give up restrictive 

rights cla~ms. This is certainly inconsistent with 

"scrupulously" protecting data rights espoused by the 
,/ 
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DAR Council at 227.472-l(c)(l). This scenario cannot be 

discounted as unlikely because it is occurring on a 

number of major programs today under similar regulations. 

252.227-7022 - Government Rights (Unlimited) 

The clause has potential for abuse unless so changed. 

252.227-7026.·.;... __ Deferred'Delivery.of Tech.· ... Data, etc •.. ·: 

See our .comments at: 227.475-2 (b),·:. which are .:-incorporated 
\ 

and repeated here. 

'._, ', ,;, ... 

' • t • "':~ ~·· ~· :: 

252.227-7027.- Deferred~Ordering of Tech~· Data,·etc~ 

----.See· ou.r Co~ents:· at .. ·227 .• 47~:-2:_(c) 1::::. which_· are·· incorporated 

.: ; ·and .. repeated-:. here·.::::::;All prior}ASPR,:.;·DARran¢1 ·DFARS~·.:·.;·:.· 
• r- ". I I • • • • • ~ • • 

· history~.:of ··the-! policy· behind< thi~ .·.ctause·~ is. ·to defer 
. ' 

ordering o.f data· .. fully· required·. and .paid for· .under a 
~ 

Government R&D contract. It is currently being greatly 
~. 

misused i~military production .. fitm fixed price 

~ ~. ...,.· 
. "' .... 

252.227-7028 - Requirement For· Tech. Data.· Certification 

Typo in the reference. ·See 227-473-l!(a) (4) re "notifi-

cation" and "if any~. 

-~ 
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With regard to the language changes in the first 

sentence, the "Offeror", the prime contractor, can't 

be expected to have access to the required information 

for notification, much less certify it. The suggested 

language changes obligate the prime contractor to 

collect: and submit-with its offer the notifications of 

its subcontractors and its.own notification. For 

consistency the "offer", not the "offeror", identifies 

the information. 

252.227-703o···:-.~Tech.· ~nata _.::withholding· of Payment 

This clause ·:impos'es an ·unfa'ir.riess· ·ori cont~actors and 
' . ' ' . . \ . . .. . 

lower-tier subcontractors.·-.,·. Typically, subcontractors 

deliver :t·echnical data. to· highe'r-tier contractor .. s many 

years' befcite~eliv~iy-·to·the ~o~~rnmeri~~ If the ~igher-

-~~:t.ier~ ~coritracto"rs~'·ac·c-ept_·. defive'ry and· pay the lower-tier 

:i,:subhontr·act'or·s~5 'tii'~;y-;-:'iu"n?'the. r~:(s'k·· "of·· p'ayme"rit being 

:;::·: .. withh·e.td·''·~·r'orn :··th~~( w"it.li~ut:·:r ·r.edours'e·. ·.to~ ""the lower-tie"r 

supplier!:f~~··· If:·he·~:.:a·utomat1c'aily·"·withholds payment from 

the low·er~tier····suppl·i-e'r he :.runs· the risk of litigation • 

.. : .... .. .. .. .. .. .. : .... 

If the question of entitlement to deliver data with 

···~·-"limited rig~ts""· or under'··""227 ~473::..t (d). (ie.· neg~ti"ation 

{mpracticabl~) ·~~ n6t'resolv~~ at· time of deliv~iy 6f 

the technical data, the contractor, or worse, th~ s~b-

-
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contractor is faced with a dilemma. If he delivers 

without restrictive marking, he loses the rights he is 

entitled to assert. If he delivers with restrictive 

markings, the Contracting Officer can withhold 10% of 

the prime contract pr~ce •. This-pits the prime contrac­

tor and t~e ·Gover~ment.ag~i~st the subcontractor. This 

gives the Contracting Officer a grossly .unfair bar-

gaining position. -

For privately developed items, components and processes 

the pr~~~ .. -:<?,.~.·-::th~ t~~<?.~ni,C.~l .d._ata =is.~~:typi9:a11y ·far less .. 

th~n .10% of .th~;· t.otal .. contract . pr ic.~ •:--·~-:_As ·individual 
• • • • • ~ • - :' ~ ' ' ;- • 4 • • • • • , • • ' ... • • • • • • 

' . ' \ 
items . .on~~- contr~c_t a~e _del~vered,: ·~_he .contractor.· ,qr 

subcontractor. is. :entitl~d .~o paym~_nt· •.. : Withholding. ·_· 
. . .. ... - . . . . . ~'- . ~ . . . . 

. payment of:. w~a~. _m.ay. _be ... co~siderably: -~qre than .. the pay-

.. ment .. due ·on. the. individual,·.item- alleged--to ·be·::deficient 
_' ·••· · ,'.: •1 •' · '• ... ' .• ": ~I ', •• ·~ •. ," • '•·• ;,,·' '._' .• .• :·· ··.-:-. "' .• ·., • ':' ."" ,. ·: " .. ,. ' :_.. 

is t-~ ~- :-P~ ~.~ ~F I·~ J ~fi~:~P ~-~ ~-1 y :~ o.n~. ~?.,~ [.:;~1)9~ . t.?.~.~ ,~n e qu ali . .t ~-- :. 0 f 
• . . ' • • . • • . ) . . • • ~ • • . If .• ' .. ~ ' • ~ \ • I 

_b_~ ~-9 ~.i._n i ng -~()_S· i,~ f 0~_ 1 : ~ tJ~ ~.t .. ·e_v~~ p: -~ i { ,r: ~ h_et;d a t~at. :·-is: . d.e f i C i en t 

. in some manner/. it amounts. to. ~--·· pepal ty,.=' The.· :amount. 
: • • • .4 ' • 1, ~ .:· • , '. ..... • .... • .. ' # • .. ' ·, • .... • ... • ... • • • 

withheld s·hould. be. ~ .. iJ11.~.t~.~ to 10%.~_-.p~;-.the. p_r ic.e o~f th~ 

deficient item • 

. . J'h.~.· .c?~~-~act_ing 9f~~ icer. s.houl~. :.be ~uth_or.i:~~d t.o·: _specify 

a less~r·_ ~moul?t:· ~~- t_h_~ time of .. t~e:withholding • .. '.: ·::·: 



Withholding does not equate ~o a forfeiture. If 

permanent retention is intended~ the word "withhold" 

should not be used. A more descriptive word would be 

70. 

"forfeiture, retention, etc." 10 u.s.c. Sec. 2320(b) (9) 

limits.DoD to ~withholding ••• if the contractor does not 

meet the requirements ••• ". When the contractor does 

meet the requirements ~he.D?D's authority to withhold is 

terminated. The Government should not be permitted to 

withhold without a reasonable time period being imposed • 

. ·~ : . ;:-- . 

252.227-7031 - Data Requirements 

,Unless_we hav~ missed something in.our review of the 
. - .. / . ;.,.'. ~. > .. :: :J ~ ... ~. * ' ...... :·~ ..! •• :. ~-- ': ~~· • • • • 

broadly cited FAR and .. DFARS_ s~ctidns ,_ they do not. 

r~quir~ ... -:.~_el~v~ry" of· technical· ~ata. It would greatly 

simplify solicitation and contract rev~ew to delete the 

i_n.9.ic~~_eg ... PhJa.~e. ~~.unless. ,s~,me~~~ng -:~pe~if ic ... i,s .. col}tem-
1·~' A0 0~ 't- .. •lj ~-;,, 0:. .1~ ',.,.;.. -: ,:.. ..-.4 ~:·~ ; .. ~ ... ,. ·~ !• 1')' ._;, ·~ ~" ,. "P .,:~ • j O• •••• o, 1'.. >, r', 0 

•, • ·, o ' ' J o-' 
0 0 

o' " ~- ' ' O • '
0 

0 .0. 

plg.t~d,_ in""wh~q,h,.,case-.. it should. be.~specifically .. cited. 
!';.":. i._. .. ,'· ,, .. ~-. ·-' .. : .. . ;:. ), ~ t i ·"~·; .,L. .; . . : .. · .. 7· -'~ ;'! :·_ ~ .• - ' !, I <._! .•.• • ... '~ •• ' .;, '.·. :. t .. ~\ ;. .• ~--- :··' • \.: 

2~2.~~1-1~~2~~ Rig~t~~~n T~ch. Da~a, etc •. ~foreign). 
•. •• ... • t' ' ' o 0 ~ .. '\ 0 0 0 0 0 ' '0 ~ H> ... ~ 0 0 ' , .. ~ 'o 0 .... .. 0 0 0 ' 0 .. l 

· 1-q , U.S ·G •. ?3_2Q (a). ( 2 >.(D):·< i) ( 1.1) . prohibits. disclosure of 
••·: •• ~ ... ·. •,:;,f. ·r·.,.,;:·~: .. · .. :.• .. ,.,e•·•-':~. ,.- .. -.,' :-: . _..,;·_~;_,,_: :;:.,,,:.-~' '· .... _ . ., · ,. " 

.: .. detaile_d, Jl1a.I1uf~ctqr.ing, or .-P~oqess data delivered by a 
3too~ : ~ •• •:. • ·' :- ~ .... : --.. ... r;.· . :·.~ ); ~... . ~- ·· · ~·..- ·1 ~- ~ .;._ l.~ .;.~·.,1 ~. ~ 't .... l · ;. ,_ ...... ·; · ~., . ~... :; · : : ~ . ·. ~ · . . 

the refe.renqe.,,tQ .. "Co,ntractor .. " .. must .be _to_ a· ~foreign 
~~-' ~1·,\·:f,.: .... ~!.:··~··~,,.: .. ,/: .. ..f -~~·;. ·~"t""":'",•••:o, ,;-,~:···:' .. ,"pol;, 0 ~ ',"''A".:.,.,,'."<" 

contradtot~-. This classification is consistent with 
. "'· ... ~· ~'"' .~. . . ·-~...... . . . . ' ~ . ~~;. .... ~ ::: 

2 2 7,. 4 7 ~-5 • 
i ,;t 

. . . .. . . . . . .. .. . .. .. .. .. .. . ........ '" ...... ., ...... , ... .. ; . ,., :· ..... -~ ... .. .. ·· ..... :· , ..... ·· ., ... "' .... ·~· 
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252.227-7035 - Preaward Notification of Rights in Tech. 

Data, etc. 

252.227-7035 (a) -

As explained i~ our comments at· 227.473-l(a) (1), 

incorporated· here~n·, ::,.the w~rds ·"to the extent feasible" 

should be inserted·as indicated. 

252.227-7035, (b) 

The reference should be to (a) (2), versus (a)(ii). 
~ ••• :'• I .~ "':"',~ • .. _ ;~ I '•, •'' 

As ex.pl,~l~~d ~t·::·2s2. 227~·~/oJS :: b·~lo~·;· ~ce·;tification" 
. \ 

shou.id -be .... :··~h'~nged ·t<i ;:-"~otiii'~a~i6n _-~ . 
. .. ;.'. .. 1··; . ' . ' ; ' 

'• ~: • ' - •' ' • • ' .. -' ; ' • •..: r •\ • to ' • • . •' ~ 
.. ~\ . . . . 

. : ' ;~·- ·.· .. . :- ·, :·_~ ...... ··. ~ t ••• • ~·-

.··The ·Cio\iJr.ri~-~~t~;:·(.~a-s t.~~·6a£a.r;~a-~y :~-.. t~rifiacfrri·9·(;pcii\~y·;: has 
.: .-:..· ' :- .... ~. :, ·.· f ~- .~ .. ·"'-:- ~- .tr-·~ -.~ ... ...-:. ... (:. .. ~ . -·i ('t .,.. <"~ j. ·,( ·... , •• -:- •• 'r .-· .• 01-· •• -t-"~ . .., ... ·: ,...;J·. .• '#·· -~-.. ··~--- ··.- r ; .... ,. 

"·- ···obl igatidns"~i~pose·d' by ~:'th~ 1aw·~~of_'·)~orl'tr·ac:~·~.~·· 1·:~·The· -i-~~·~. · 

:·:I • I 0 

Government has, a right a'nd .obligation to_ ~egotiate 
:. J,'"-~·-.' . .. ~._--!;·'.:~.'· l'; ,. ·.. ~ ... : _ ... . ·r: "~-~ ... r;.~t.. .... [\1 ('f' .~·. 1·,: f .... ~~· r:• -~." .... _ .. t:·:"•t•·,· .. · ..... ~ ·~ "' < ·'; 

rights, in technical ~'data. ·l The Government's ··'obliga'tion · · 
. ".' ' ......... ' • '.' . ~· ·• <~~f· ;.. , .• ;' '.. i"~·,"! "' J • • : .~· \ • • t, ;-·,. • f ~."."" .~, f , .• • -(· { :.""' :· t·.~ •' • •• , ···~-! 

is· to ··negotiate~ be-fore .~.the-" technical data· is'·· deli- .. 

· ~ered :' :' · (Se·~· -2:27 ~'4 7'2:·j ('~f> :/Fkfl~i~ "6f ·th'~ G·ov~fnment 
••• ,#.~ ........ ~ ~~~·-.~~. •• ... ~..,.t~.'"·Qj· .. ,..?,·.,·(::o.~i···--t!\ ·.t~'r·~ .~ 1::"'r:r-~·- · ·J':.~ /·,-;· ··:.:·~ 1-':" ~~ . .:·.:c.-,~,:f:t·· '"~ :· ·· 

· .... ·to ··negot~ate':"within ::the·'·r~qt.i'ii'ed ··time···sh8uld. ·at .,least 
. ' 

, .. •·: ...... · ... t~' .~-r _...;··~· .~,-.. ,: .. ~ ',_·. ~·~:~·· '-\"'\ l'··.j~ ..-;~ t:·~·-··~ 'i"; .. ,-~_~ ... ~··J ~·- •I ·<.;·c·-.,•t~-:·~·-1 ~·-{~ .. -\·~:.·l .... 
create'·'a presumptio'n~''tha·t .. ·the~-<?on'tractor''s ··.·or·-·' :: ·'···. 

s'ubcon't~ra'~to·r· is <a.ss'e'~ti'bn' :. i~· -~·¢~~pt~:d. 'Tb C'per~£t ,)''' 
otherwise w'ou_ld encourage delaying tactics :·by the · 

Government. 



"[E]vidence" is a legal term. Few Contracting 

Officer's or contractor/subcontractor know what. it 
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means with any degree of accuracy. "[J]ustification" 

is a more appropriate term. If the Government insists 

on evidence significant costs will be incurred and 

should be included by contractors and subcontractors in 

their offers. 

As explained at 252.227-7038 "certification" should be 

-changed to "notification. 

252.227-7036 - Certification of Tech. Data Conformity 

252.227-7036 (a)· ~ · 

The certification should have a title. 

..· ... 

·10 ti~s.c:;;::23~0(b)'"(7F/requires· that deliver-ed· technical 

0 J:.t:·:;·aata ·" ~ ~: ;5af1~fies !-th·e·::-requ'irement~·-··of -the· contract 

:. -'.··:concerning: technical "'·data;~~- · Not.: only. does ·· requiring 

."•?::~. certification. of :.f! all~.:· requirements. o·f: the .:·contract go 

·-·beyond ~:what· l.s -:r·equired by·; 'iaw~: but ·it ::requires:. certi-· 

:--::- ·_ fication-·~·of; information :beyorid<-~the .· kno~wledge ·of the 

c~rtifying official. These requixements~are~_"manda­

t~r~"-fl6wdown~ theref6re, s~bcontractors will be 

expected to execute this certification. :: 

... 
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"(T)he" contract refers to the prime contract. Thus, a 

subcontractor would be certifying to the satisfaction 

of prime contract requirements. ·As suggested, the 

certification should be limited to the requirements of 

the contract of the certifying official. 

This certification is just another form of warranty (or 

performance gtiarantee) of technical data very much like 

DFARS 52.246-7001, referred to above in 227.475-3. 

That warran~y has a 3 year time limit. So should this 

document. 

' : . ~ .. ·'- ,:,· ~· •. : \..: 'r • 

252.227-7036 (b) ~ 

See our comments in (a) above. 

252.227-7037 - Validation of Restrictive Markings, etc. 

"· In.:·PIA's-:::2/1~/87-. i~sponse ·to ... DAR C~se 84-:-187 .PIA pro­

vided a~paper~entit1ed ~~V~lidation,~An.~Interim Analysis 

-.January .:1987~ as .-Append-~x ;::~D" ~ ·, We -:encourage. reference 

to that~paper~concerning defects. in~regulatory:language 

versus-10 u~s.c.,~sec~~20~l (intr~duced by·_Pub •. ·L~ .. 98-

525 and .;,~ub. -~.L • ;:_9Q:~:500) , .. which.~ is--perpetuated·. in· these 

f •••. f" ·:.,, .:, ', A 00 ~~ 0 ', 0" 0 '0 0 

:· • ' .~ j • 

• . } .. --~ r·.~ . :.. . r .. ~ .... 't. . ·_' ~. ; 

,: ... 
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252.227-7037(a) - Definitions 

The term "reasonable grounds" is such a substantial 

requirement of P.L. 99-500, 98-525, 100-26 and 10 u.s.c. 

Sec. 2321 that it should be defined in this clause so 

that the challenging Contracting Officer knows what 

standard or burden is placed on the Government. Reason­

able grounds is a legal term of art and without a speci­

fic regulatory definition the Contracting Officer and 

contractors will be required to research the caselaw. 

This will leave ~ great deal of room for disagreement 

and subsequent litigation. The legislative history to 

P.L. 98-577, the companion statute to P.L. 98-525, said 

that reasonable grounds must be "more than a mere sus­

picion", in ·the nature of "probable cause". (See the 

discussion herein at 227-473-4(b) (3)). 

252.227-7037{b) -

This provision is so broadly stated that it is not con­

sistent with 10 u.s.c. 2321. As statedi this provis1on 

could be read tQ mean that·the owner of. proprietary data 

is required_ to main_ta_in .. r_ecords forever. The purpose of 

the statute in. pre~-~r:ibing ~he_. thr_ee _year period was to 

make the record maintenance burden reasonable·. 

No obligation exists under io u.s.c. 232l_(b) unless the 

technical data was delivered as ~n element of perfor­

mance under a Government contract or subcontract. 



252.227-7037(c) - Prechallenge Request For Information 

Our Comments to 227.473-4(b) are incorporated and 

repeated here. 

252.227-7037(c)(l)-
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This provision is so broadly stated that it suffers from 

the same defect discussed in (b) above. The suggested 

change is paraphrased from 10 u.s.c. 232l(c). 

Since the· contractor or subcontractor. has previously 

submitted information ·requests for additional informa-

tion should specifically identify the additional infor­
\ 

rnation·sought. Otherwise, this subsequent submittal may 

also be incomplete. 

The Contracting Officer should provide a reasonable 

response time • 
. , .. ~ 

. ... . .. , [ '.._I 

252.227-7037(c)(2) -

To provide some measure of balance to the prechallenge 

·reqri~~t, ~he Contr~cting Officei should infciirn the~· 

., :. contractor·: or· subc'ontractor ·whet·her or not' a challenge 

is likely·.·: :::: 



252.227-7037(c)(3) -

As noted in our Comments regarding 227.473-4(b) (3) 

herein, 10 u.s.c. 232l(d) (1) requires a "reasonable 
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grounds" finding. Responce to a voluntary prechal-lenge 

request is not required by this statute, and failure or 

refusal to incur the substantial cost (and time) to do 

so does not satisfy the statutory requirement of 

reasonable grounds. This is a method of boot strapping 

a situation where the Government has nothing before it 

except a restrictive legend on a drawing. The typical 

prechallenge letter is a request for voluminous data in 

response. This is truly another attempt to subvert the 
\ 

statutory intent in deprivation of private property 

rights. 

252.227-7037(d)(l) -. 

The Government's right to challenge is -restricted to 

three years ·(see discussion in par~graph(b) above). 

The suggested change is paraphrased from 10 u.s.c. 

2321 (c) (2). 

;·The Contracting Officer co~ld ·a~t~rmin~ to··chall~nge 

within the three· ye~r period an~ not challenge for an 

undetermined period of time. ·This possibility should 

be eliminated because it is inconsistent with lO'U.S.C. 
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Sec. 232l(c) (2) which requires the notice of challenge 

to issue within the 3 year period. 

252.227-7037(d)(l)(i)-

The "specific grounds" are specified as "reasonable" at 

10 u.s.c. 232l(d) (1) (A). Since the "specific grounds" 

have not been described as "reasonable" elsewhere in 

subparagraph (d), such description should be inserted 

as indicated to avoid a mistaken interpretation by the 

Contracting Officer that mere "grounds" is required. 

252.227-7037(d)(l)(ii)-
\ 

10 u.s.c. Sec. 232l(d) (3) (b) does not contain the 

lined out phrase. Most Contracting Officers are not 

legally trained and "evidence" is a legal term of art. 

Contracting Officers should not be required to make 

impor~ant decisions. based on_a:term of the legal art, 

especially where crucial private rights are at issue. 

252.227-7037(d)(3)-

10 u.s.c. Sec. 232l(b) (l)and (2) refer to a contrac-

~or's. or. sub~on~ractor_•s .. failure to respond or.response 

to;. a _va~ida_t_ion. challenge of 10 u.s.c. Sec. :232l(d) as a 

"r~sponse" or "justification". Subsection (g) specifi~ 

ca~ly conditions imposition of the Contract Disputes Aqt 
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of 1978 on the contractor or subcontractor~making a 

"claim". 

Since a "response"· or "justification" is n~t a "claim", 

DoD is not authorized to require any response to a 

subsection (d) challenge to satisfy the requirements of 
I 

the Contract Disputes Act of 1978. A "claim" under the 

Contract Disputes Act of 1978 is a demand for relief, 

whereas a challenge under 10 U.S.C. 232l(d) only 

questions the propriety of restrictive legends. 

In responding to a challenge, the challenged owner of 
\ 

proprietary property is not making a demand for relief; 

he seeks maintenance of the status quo. This necessi-

tates the imposition of an additional step to provide 

for a final decision of the Contracting.Officer -removing 

the restrictive legend, to which a contractor may then 

submit a "claim". 

PIA's research paper entitled "Validation,_ An Interim 

Analysis- January 1987", mentioned earlier and our 

suggested addition of section (d),. makes some 

suggestions. 
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Imposition of this section on a subcontractor is 

arguably a denial of due process under the 5th Amendment 

of the U.S. Constitution. Since the Contract Disputes 

Act of 1978 does not authorize a subcontractor to sue 

thereunder, such a subcontractor has no recourse to the 

Contracting Officer's decision or right to submit a 

"claim", even if a procedure were implemented to correct 

the "claim" deficiency discussed immediately above. 

In attempting to place all of the enormous administra-

tive burden associated with Validation on the owner of 

proprietary rights, the DAR Council has seriously flawed 
\ 

the Validation procedures which will surely lead to 

litigation. 

252.227-7037(d)(4) 

·Agreement to be bound by all parties is not required by 

10 u.s.c. Sec. 232l(e). The Contrac~ing Officet should 

not be permitted to defeat the equitabl~ purpose of this 

statutory provision. 

252.227-7037(d)(4) .. (New) 

Footnotes 52 and 54 of PIA's "Validation, An·Interim 

Analysi$ - January 1987" clearly demonstraies (v~a 

example) that t~e Navy and ·Air Force have not been 
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complying with the statutory "reasonable grounds" 

requirement. A third party determination made by an 

independent party (hopefully with Contract Board 

experience), considerably senior to the Contracting 

Officer is necessary to provide the appearance of 

fairness, to inform DoD senior management of the 

seriousness with which industry views wide spread 

unjustified validation challenges and to provide 

constitutional implementation of these validation 

regulations. 

Additional proof of flawed requests for information and 
\ 

validation challenges currently in use are available. 

This proof demonstrates that inappropriate FORM letters 

are still being used. This strongly suggests that top 

DoD management became involved in .correcting existing 

service-wide deficiencies. A repeat of those deficien­

cies must be prevented by these ne~ regulations, if 

reasonable implementation of the Validation requirements 

are to be achieved. 

252.227-7037(e) .. ;.. 

As noted in the discussion of subsection (d) (3} above, 

a valida~ion challeng~·questions the propriety of 

restrictive legend marking~ it is not a ~claim" ~ithin 

the meaning of the Contract Disputes Act of 1978. 
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Further, since a subcontractor is not in privity of 

contract with the Government, the subcontractor lacks 

standing to bring legal action in the A~med Services 

Board of Contract Appeals -(ASBCA} , or U.S. Claims Court. 

Thus, a subcontractor is without an effective right to 

appeal the Contracting Officer's decision which in view 

of the requirement to exhaust administrative remedies, 

may be a denial of the process. 

It can be argued that 10 u.s.c. 232l(g} provides ASBCA 

.and Claims Court jurisdiction for subcontractors. How-

ever, it is not clear, which places subcontractors in a 
\ 

tenuous position. If subcontractors have such jurisdic-

tiona! access, it is to be limited to " ••• a claim per-

taining to the validity of the asserted restriction ••• ". 

This will significantly limit the scope of the action. 

In the absence of a failure to effectively resolve these 

two fundamental flaws in proposed Clause 252.227-7037, 

the remainder of the clause is flawed. However, we will 

not continue in subsequent paragraphs to repeat these 

fundamental flaws. 

Any n~tice of final decision should provide the 

"specific" findings and conclusions supporting the 

decision and the. determination. 

·-

.... 
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Especially in the ~bsence of a third party method of 

questioning the Contracting Officer's reasonable grounds 

to challenge (~added (d) (4) above), it is important 

that the Contracting Officer not use a failure to 

respond in lieu of reasonable grounds. 

252.227-7037(f)(l) and (f)(2)(i) -

The purpose of the suggested provision is apparent. 

252.227-7037(f)(2)(i)-

See comments to paragraphs (e) and (d) (3) above. 

252.227-7037(f)(2)(ii),(iii) and (iv)\-

The stricken portion of these sentences is oppressive 

and of questionable value in any subsequent legal action. 

The pur,pose _that it ·may: serve is to discourage the less 

sophisticated: sma.~_l. subcontractor from pur.suing 

legitimate. legal. righ~~- . The Government should be. 

willing to stand on the merits of the decision it has 

made. 

252.227~7037(£) (2) (iii). and. (iv) -

Such agency head determinations are not specifically 

authorized by 10 u.s.c. Sec. 2321. Therefore, justifi-

cation is n=ecessary to avoid abuse. 
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252.227-7037(h) ~ 

Insertion of the suggestions made in earlier sections 

precludes the necessity of this provision. 

The suggested additional sentence is to discourage 

challenging Contracting Officer from threatening a 

subsequent challenge in circumstances where a challenge 

is not authorized, for example after the three year 

period has expired. This technique is currently in 

widespread use on requests for information. 

As previously noted, the three year period was inserted 
\ . 

in the statute to ease the record maintenance burden. 

Since lower~tier subco~tractor frequently deliver their 

technical data to higher-tier contractors long before 

the-technical data is delivered to the Government;~· 

Subcontractors, on a gi~en program, ~ai b~ r~quiied to 

maintain·~~cords far bey6nd th~ three~jear~statutory 
.. 

period. 

Regarding the deletion of the last two sente~ces in the 
. . ··~·· 

absence of fraud or similar conduct, the Government 

should be bound bi it~ agree~~nts.· 
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252.227-7037(i} -

On what legal basis is the Contracting Officer authorized 

to "transact matters"? The basis must be contractual. 

If the Contracting Officer is transacting contract mat­

ters, then privity of contract arguably exists. Subcon­

tractors should not agree to this strange provision. 

252.227-7038 - Listing and Certification of Development of 

Technology With Private Funding 

10 u.s.c. 2320(b) {5) requires that technical data to be 

delivered with restrictions on the Government's right 

to use it be "identified". Neither this provision, nor 
\ 

any other requires "certification". Requiring the 

offeror to ·provide notice will add significant adminis-

trative costs. Requiring "certification" will encourage 

prime· contractors to seek methods to· avoid the anti-

exclusion prohibition· of 10 u.s~c.~2320{a) {2) (F) with 

resultant civil liability. Therefo~e, where used~ 

"certification" should be altered to· "notification", 

including the title blocks, etc. 

With regard to paragraph (a), how: is a contractor to 

know what· is ".~.sufficient descripti~e inf6rmation to. 

enable the Contracting Officer ••• " to·evaluate anything? 

it depends on many factors, not the least of which is 
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the Contracting Officer himself. This appears to b~ 

another example of shifting unreasonable burdens on 

industry in implementing the data rights policy. 
" 

The deleted language of provision (1) (ii) of the 

certification implies that the developer of technical 

data developed at private expense does not have a right 

to deliver technical data with restrictive legends. 10 

u.s.c. 2320(a) (2) (B) grants the right to do so. 

The notification requirement would add significant 

administrative costs to all "offerors" bidding 
\ 

Government prime ~ontracts: requiring certification 

would seriously impact the offeror's ability to propose 

and/or bid in the time period normally provided. 

Notification\ of the cost information_ required by (iii) 

and (iv) would further complicate the bidding/proposing 

process. Certifying the cost information. during the 

normal cycle time'period is ridiculous. This process 

encourages the prime contractor to vi9late 10 u.s.c. 

2320(a} (2) (F). It should be clear that the information 

sought should only be required. from the·.wi~ning offeror 

and that a reasonable amount of time must be provided 

to collect this information from the tiers-of 

subcontractors. 

"" 
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Subparagraph (2) of the certification or notice could 

easily produce a forfeiture of lower-tier contractor's 

proprietary rights. If a higher-tier contractor does 

not provide notification or certification either during 

the bidding or performance phase, this failure by the 

deleted language purports to defeat lower-tier contrac­

tor's rights. Such language is ~xtrernely unfair and 

legally questionable. It exposes higher-tier contrac­

tors to unnecessary litigation liability and raises 

questions about the seeming reasonableness of the 

acquisition policy. (See 227.472-1). 

.. 

-

.... 





The University of Iowa 
Iowa City, Iowa 52242 

of the Vice President for 
::ducational Development & Research, 
Dean of the Graduate College 

(319) 335-2144 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
cjoOASD(PL) (MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

1847 

May 23, 1988 

On behalf of the University of Iowa I wish to express my strong s·upport 
of the position paper developed by the Council on Governmental Relations in 

. response to the interim rule published at 53 FR 10780 under the DFARS · 
Subpart 227.4-Technical Data, Other Data, Computer Software, and Copyrights 
and the clause at 227.252-7013. 

Our representatives on this Council have carefully analyzed the effect 
of these proposed rules on software, engineering drawings, and other · 
technical data generated by Federal grants and contracts and feel that it is 
imperative that to-facilitate effective transfer of university generated 
technology requires a Federal policy for technical data ·and software similar 
to that for patentable inventions. 

The proposed changes that have been sent to you by the Council on 
Governmental Relations would be an important step in achieving that goal. 

Thank you for giving careful consideration to their proposal. 

priestersbach 
esident and Dean 

... 



Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 
OSASD(P)/DARS 
cjo OASD (P&L) (M&RS) Room 3D139 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

May 20, 1988 

We appreciate the opportunity to provide comments on the 
.interim rule "Patents, Data and Copyrights" published in the · 
Federal Register April 1, _1988 (DAR ca:e 87-303) .• · 

overall we are apprehensive about the detail record keeping 
requirements intimated by the proposed rule. We have not 
been able to cost the administration of this rule but 
believe it will be signi~icant. 

We do wish to provide the following specific comments on the 
interim rule: 

252.227-7.035 Pre-award Notification of Rights in Techni­
cal Data and Computer Software 

This solicitation provision requires the Offeror to notify 
the Contracting Officer of the Offeror's or its potential 
subcontractor's proposed use of _items, components, processes 
and computer.~oftware_in the.performance of ·the contract that 
will be delivered-with less than unlimited rights.· There 
should be some ·firm definition as to what. constitute's a ·· · 
"potential subcontractor" so.that the Offeror is not require<;i 
to query down to the· level of each and· every·. piece-part' . · 
supplier. It is suggest~d that this cut-off point be at 
$25,000. This level is deemed appropriate due to the 
exclusion of. contracts or orders less than $25,000 from the 
Data Requirements clause in accordance with DFARS 
227.475-l(a)(l). 

252.227-7038 · Li"sting and Certification of Development of 
Technology with Private Funding 

· The certification i~ this cla~s~ states., fri~art: 

"(1) The Offeror/Contractor .certifies that, to the best 
of its_ knowledge a·nd belief, the following information is 
current, accurate and complete:" 

i~ \:·tr)t~\ ;.-, Inc .. (.;n..,:t;i r,r.·.t_·;lt Ete::~!Cn1~s G! oup. 

c:?Cr;!: !·.':cf);y.-_,r·ii f)(J. FO. Bcx -~·117. Sco~\:~r.2it'. 1'.7... 352~)2 
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Mr. Charles W. Lloyd May 20, 1988 

The phrase "current, accurate and complete" would imply that 
this certification has the same force and effect as a 
Certificate of Current Cost or Pricing Data under FAR Subpart 
15.8 - Price Negotiation. This cannot be true because the 
development co~t information to be provided will be, in most 
cases, estimates based on recorded costs accumulated at a 
level highe·r than the component that was developed. 
Contractors should not be required to collect costs at a 
level low enough. to be identified.solely for "private 
expense" purposes. For these reasons it. is strongly 
suggested that;the Certification, subpart (1) be revised as 
to read: "(1) The Offeror/Contractor certifies tha·t the 
following information is correct, to the best of. its 
knowledge and belief." 

There is a conflict between the clause at 252.227-7035- Pre­
award Notification of Right in Technical Data and Computer-­
Software and the clause at 252.227-7038 - Listing and 
Certification of Development of Technology with Private 
Funding. 

The -7035 clause says the Offeror will list items, 
components, processes and computen software that are proposed 
to be used in the performance of the contract~. 

The -7038 ce.rtification says the Offeror will identify items, 
components, processes and computer software which he intends 
to use in the performance of the contract and which the 
technical data pertaining thereto will be delivered to the 
Government marked· with other than unlimited rights~. 

. . . . . 
The -7035 clause should· be corrected to conform.to the 
certificate clause -7038, because rights.in technical data· 

·a·nd computer software apply- :only to those items that are 
specified for delivery. See DFARS 252.473-1(e).· 

Affairs 

.JED:cw 



SITY OF MISSOURI 

Mr. Charles W. · Lloyd 
Executive Secretary 
ODASD ( P) OARS 
c/o OASD(PL) (MRS) 
Room 30139, The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

May 19, 1988 

University Patents & Licensing 

Office of the Director 

509 Lewis Hall 
Columbia, Missouri 65211 

Telephone (314) 882-2821 

The University of Missouri desires to comment in general terms_ with 
respect to the interim rule published in 53 FR 10780 concerning 
Technical Data, Other Data, Computer Software and Copyrights. The 
University also wishes to lend its support and concurrence with the 
response filed on May 11, 1988, by The Counsel on Governmental 
Relations (COG R) . 

Pub I ic Law 96-517, as amended, has g re'atly enhanced the transfer of 
valuable technology developed under federal funds to commercial and 
industrial uses.· It has succeeded in helping to forge new and stronger 
alliances between universities and industry. These alliances' have led to 
increased research support for universities and made available to 
industry a high level of scientific and technological competence. In 
many instances a true synergism has developed through this interaction. 

In a similar manner, the government has responded very favorably in 
terms of protecting the publication rights of scientific results developed 
by faculty under federal grants and contracts. The policies adopted in 
the Code of _Federal Regulations clearly acknowledge the principle of 
academic freedom and the need to freely exchange scientific knowledge in 
order to facilitate the -advancement of science. The President has even 
issued a directive from the White House that maximizes the opportunity 
for publication of research results even when the research is funded by 
the Department of Defense so long as the pub I ication represents the 
results of basic research and so long as the release does not constitute a 
threat to national security. 

So, on the one hand, we find that University technology developed 
under federal_ funding is protected by regulations regarding·· inventions. 
On the other hand, we find that universities are free to publish the 
results of their research in scientific journals. But for some reason 
computer software and technical data, which . seem to fall. somewhere 
between inventions and pub I icatioris, are unprotected. The benefits, 

COLUMBIA KANSAS CITY ROLLA ST. LOUIS 

an equal opportunity institution 



however, that could possibly accrue to society may be just as I ikely 
through the technology transfer and commercialization of computer 
software as with any invention or scientific pub I ication. For example, a 
university might be working under contr~ct with an army medica;l 
research group on a computer software program that would allow medics 
to make appropriate medical diagnoses in emergency situations when a 
doctor cannot be reached. Such a software program, however, might 
also be very valuable to communities that have emergency paramedic 
programs. Under the proposed regulations such software might never be 
available to communities. 

One might argue that the regulations have exceptions that could be 
called upon that would allow for the transfer. of this type of computer 
software. Our experience, however, has been that contracting officers 
rarely call upon the exceptions. They are more· I ikely to view 
negotiations as a contest to see how many rights can be preserved for 
the government. This observation represents real experiences the 
University has had with . contracting officers on computer software 
projects and are not just speculation. 

The University strongly supports the COGR recommendations, a copy of 
which is attached. The University would only add that even when 
contracts are issued specifically for the development of computer 
software that the government consider the possibility that such software 
might also have civilian uses that could be commercialized for the 
betterment of society.. In these cases a university should be allowed to 
maintain rights in the software and I icense \it for commercial development, 
so long as the government was given free access to the software to make 
and distribute it internally. 

The University appreciates this opportunity to comment on these 
regulations. 

Sincerely, 

Q~ 
Robert K iII oren 
Director 

cc: Milton Goldberg, COGR 
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My name is George Dummer and I am the Director of the Office of 
Sponsored Programs at the Massachusetts Institute of Technology. With me is 
Mr. John Preston, Director of the MIT Technology Licensing Office. 

I am speaking today on behalf of the Council on Governmental Relations, 
an organization of more than 120 colleges and universities engaged in a 
broad spectrum of federally and privately funded research programs. 

The Chairman has invited my comments with re.spect ·to the President's 
Executive Order of April 10, 1987, entitled "Facilitating Access to Science 
and Technology," and to particulars and/or general issues which it 
addresses. · 

r· would like to. respond by focusing on one very important particular, 
. namely, Section l{b){6), ·which provides for "the development of a unifo.rm 
pol icy permitting· Federal contractors to retain rights to software, 
engineering drawings, and other-technical data generated by Federal grants 
and contracts, in exchange for royal ty-fre.e use by or on behalf of the 
government." 

Contractor Owner~hip of Technical Data and Software 

We strongly endorse the development of such a policy .. Without it, the 
contribution which the government-university-industry relationship makes to 
this country's competitiveness will not achieve its full potential. 

. .. . . . ~ . .· 

Government fundi~g of university research provides a rapidly growing· 
pool of research resul~s with the potential for early industrial 
application, particulary· as new technologies are created directly out. of 
basic research, such as laser, optic fibers, integrated circuits, and the 
biotechnologies. · 

· Earlier this morning, D~. Graham mentioned recent-breakthroughs in 
superconductivity. We·are all .aware, for example, that su~erconductivity has 

·been achiev~d at ~238 F. by Professor Chu's team at the_ University of . 
. Houston. · · · 

·suddenly, superconducting materials hold promise ·of making it 
economical to create tiny, superfast comput~rs, magnetically floating 
trains, and long distance power _lines that wast~ no energy .. 

. ·Scientists arou.nd the world are reportedly eating and sleeping in their 
laboratories as they try to vault into the lead in the application and· 

·commercialization of superconductivity in a new and exploding market .. 

In this fast moving en~ironment, we must· continually ask our~elves what 
is necessary for the rapid and successful transfer and commercialization of 
this and other technologies which are created out of university research 
funded by the Federal go~ernment. · · 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that -

The ownership and the right to disseminate the research result 
transfer the technology remain in the university which created 
and 

The rights acquired by the government are adequate_ to meet 
essential government purposes, but not so broad as to inhibit 
transfer of the technology or discourage industrial companies 
investing in its further developm~nt .and commercialization. 

and 
it, 

the 
from 

·And the g6vernment has, at least iri part, had such.a policy sirice-1980, 
when P.l~ 96-517 gave non~rofit 6rgahizations and smal.l businesses the right 
to own and to commercialize· patentable ·inventions resulting from Federally 
funded_ res~arch grants ~nd contracts. 

Imoact of P.l. 96-517 

· In· my view, P. L. 96-517 and the amendments of P. L. 98-620, have had ··a. 
signific~nt and positive impact, starting with the elimination of some 26 

·different Federal ·patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so troublesome· 

. today. _. · 

. In addition, P.L. 96-517 has faciiitated stronger research. 
relationships between universities and industry. It has also encouraged the 
creation or expansion of _university activities directed toward the transfer 
of university generated technology. 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical _of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individu-als with 
technical backgrounds and business experience who understand both the · 
technology and the· complications' of transferring it to the commercial 

. sector.. · · · 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in· technology transfer, . 
however, it has become increasingly obvious that_the effective transfer of 
university generated technology requires dealing with a combination_ of 
intellectual property rights. · · 

·-For example~ a ~umber of univ~rsities, including MIT, are.working o~ 
. nuclear magnetic resonance (NMR) .imaging devices because,- unlike x-rays used 
ih CAT scans, magnetic fields have no known toxic side effe~ts. ·But to. 
achieve the accuracy· of CAT scann~d image~ requires a sophisticated and 
integr~ted hardware and software ~ystem~ 

·-

""' 
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Another example is symbolic processing, the backbone of artificial 
intelligence technology. Developed at MIT, it consists again of a combined 
hardware and software system which allows computers to simulate human 
problem solving and data processing techniques. The hardware design and its; 
software, LISP, have been licensed by MIT to various companies, and LISP 
circuits are finding their way into many new applications. · 

Finally, one of the best examples of technology embodying multiple 
intellectual property rights fs an integrated circuit, which may involve a 
copyrightable pattern-generating software program, a chip design copyright 
under the Semiconductor Chip Protection Act of 1984, a patent on the novel 
functions performed by the integrated circuit, and very possibly a 
tr.adem~rk. · 

The consequertce is that the .effective transfer of university generated 
. technology involving a combination of intellectual property rights requires 

a Federal policy for technical data and software which parallels that for 
p~tentable inventions. Such ~policy ~auld permit the transfer of that 
technology in a coherent manner ~ithout regard to th~ for~s of legal 

·. protection ·i nvpl ved. 

·Such. a poli~y would also recog~ize that technical data, and software in 
particular, are most effectively transferred by the authors and creators • 
. Software ·is norma 11 y in a state of cant i nu i ng deve 1 opment and enhancement, 
and ;·ts successful dissemi~ation and commercialization frequently requires· 
the c6ntinuirig involvement of the origin~l authors who created and 

. understand its architecture and the intricacies\of its source code. 

The Inconsistency of Current Federal Policies 

However, as elaborated in my prepared statement, current Federal 
policies with respect to technical data and software are not consistent with 

· . federal policy governing rights in patents. 

Furt~ermore,.Feder~l rig~t~ in technical ·data ·and softw~r~ are 
determined on the basis of criteria which are exceedingly difficult to 

·.apply~ gi~en the·nature of· university research. · 
' . . . . . ~ . . . . 

··And current federal agency reguJations inhib~t the conduct of 
uniVersity research and the dissemination of the results, particularly those 
regulations which reflect the view that it is the prerogative of· Federal 

. sponsors to disseminate through·their o~n distribution programs the 
· .. techno 1 ogy created ·by their contractors. 

. . 

Recommendation· 

We, · therefo.re ,.. e·ndorse Section 1 (b) ( 6) of the Apri 1 10 Executive Order · 
~nd recommend t~at. any uniform Federal policy provide that: 

The ownership of software and other technical data . 
remain tn the ~ontractor; 

... 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and · 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and 
commercialization of the technology by the university 
which created it or by the university's licensees. 

. \ 
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Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government's acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts._ 

Discouraging University-Industry Interactions 

Prior ·to the passage of PtJbl ic ·Law 96-517., many industrial companies 
were reluctant to support university research in areas of ~oncurrent federal 
support. There w~re a variety of federal ·policies. with respect to rights in 
inventions and no· assurance in many that the university would be permitted 
to retain title and tci lic~nse the industrial sponsor on an acceptable 
basis. Where rights c·ould only be acquired by a time-consuming waiver 
process, there was no certainty of success~ After the passage of P. L. 
96-517, when· the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
•nd predictable termsJ industrial companies showed significantly more · 
enthu~iasm for funding research in areas of Federal interest and acquiring 
license rights· and reduce to ptattice ·thos~· inventions which were conceived 
with federal research funding. 

. . 

. Th~ . same .situation exists. to.day with resp~ct to computer software and 
other technical data as existed for patentable inventions prior to 1980 . 

. ·Industrial .companies are reluctant to fund, the development of software at 
· univers~ties ~hen a Federal agency acquires unlimited rights in all. software 

developed, whether or not the government has a need for it, and is in a 
. position to make that. software available to· all comers without_ restriction. 

; 

These· views are substantially .the. same ·as those expressed by Federal 
· 1 aboratory offici a 1 s · as reported in the GAO· study .. "Techno 1 ogy Transfer -

Constraints. Perceived by Federal Laborato.ries and Agency Officials" · 
. {GAO/RCED--88-116BR), which was·issued in March-1988.·. As-summarized in the·~ .. 
transmittal letter (B-207939) to that report, the findings dealing with 
comput~r s6ftware are as follows: · · · ,. · · 

. . 

"In summa.ry, the federa 1 ·1 aboratory and agency offici a 1 s we 
· .. interviewed suppo~t the thrust of legislation -and executive_ 
· ·actions during the past _10 years to .improve the link between the 

federal laboratories' technology.base and U.S. business. These 
. 1 aws author1 ze federa 1 1 aboratorfes 'to patent and exclusive 1 y 
·license inventions and collaborate with businesses on research and 

· development .. Many of these offi~ials stated, however, that the 
·four identified constraints ~eed to be·addressed to further 

improve the effectiven~s~ of ·their laboratories'·technology 
transfer efforts. They ~elieve that removi~g or reducing these 
constraints would (1) provide more incentives to transfer computer 
software _technology to U~S. businesses, (2) encourage U.S. 
bu~inesses to make bette~ use of federal la~oratory resources, and 

... 
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(3) reduce administrative burdens and time delays for 
interactions. The following paragraphs elaborate on each of the 
four perceived constraints. 

"Officials at 7 of the 10 federal laboratories"and 5 of the 6 
federal agencies stated that technology transfer is constrained by 
legislation that requires federal agencies to publicly disseminate 
computer software. They noted that although the Patent and 
Trademark Amendments of 1980, as amended, authorize federal 
agencies to patent and exclusively license inventions and permit 
most contractor-operated federal laboratories to elect to retain 
title to inventions that they make,_ the act does not address 

· computef software, which is considered technical data and normally 
·cannot be patented. The officials propose that federal law be 
amended so that the transfer of comput~~ software would be treated 
similarly to federal inventions becau~e (1) no apparent reason 
·exists ·for treating federa 1 1. aboratory inventions ·and computer 
software ~ifferently, (2) a~ with inventions, the most effective 
way to transfer. computer software in many cases is to copyright 
-and exclusively license it to a software company, (3) federal 
employees who develop computer software do not have the same 
·incentives to commercia 1 i ze it as those who make invent ions 
be~ause they cannot share in r6yalty income, and (4) most federal 
programs to publicly disseminate computer software provide foreigri 
busin~ss:comp~~itors equal_access to the~software.". · 

. . . . . . 

The remainin.g three perceived -~()nstrai.nt.s relate· to 1 imitations on the· 
authority to· conduct proprietary· re.search, de 1 ay,s · in obtaining waivers of 
DOE's title rights ·to inventions, and concern that ·industry interest may be 
i nhi bi ted by ··burdensome procedures for entering cooperative agreements. 

~dent i fyi ng Oat a G-enerated in. Performi nq Contracts 

It is a formidable task to identify "all data or computer software 
. 'produced' or 'gene.rated'" or "developed" in the performance of basic- and 
·applied research, particularly when it is· not related to specific items,· 
.components or processes. and is· not _specified ·in the_ contract for.delivery. 

• . • .• I 

·,. 

In performing research, including that funded by third parties,· the 
faculty members and their research teams follow their own long term 
professional and schdlarly interests and agendas:· The research,· therefore; 
tends to 1 be a c·ontinuum which builds a base of experimental results and data 

.. which, over the years, is expanded, refined, ·and pe~haps integrated with · 
other research results in an i nterd i sci p 1 i nary environment .. 

The research team is· not· assembled to ·conduct a sponsor-initiated 
-project and disbanded or reconstitute~ for the next ~ssignment.when that one 
is completed. It is usually already in place, .. pursuirig its own agenda. 
What it agrees to do in acceptirig federal ·or,private research funding is tb 

· ·devote some portion of its tot a 1 effo,rt·, for a· stated period of time, to 
applying its cumulative experience and expertise to a particular problem or 
application which is of ~nterest to the sponsor and give~ the university 

""' 



1'\L.~a~lllllt::IIC. '­

General Comments 
Page Three 

research team an· opportunity to advance the state of the art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed {but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following s.tatement in its February 
1985 revision. Although the subcommitt~e was disbanded· before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: · 

. . . . 

" ... It must also be recognized· that in many c.a·ses the data· wi 11 
build upon p~st experience, expertis~, know~ho~ and organizational 
·abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely.that a 
meailingful·segregation can be made between ·the know-how and. 
expertise generated under the contract and the know-how and 
expertise which the contra·ctor previously possessed and app 1 i ed to 
·the contract." 

. . . . . . . . . 

. " Any rights which the. government obtains. to . techni ca 1 . data wi 11 . 
.. ·be limited.·to rights in data specifically required to be delivered 

or prepared under the terms of the· work statement, .. reporting 
requi~emertts, or specifications of the contract or grant. Broad . 
and sweeping terminology giving the gover~merit rights iri 'all data 
first produced or generated in the· course of or under this 
contract' or .' i.n · a 11 data. generated under.· this contract whether or. 

·not delivered'' should be avoided." 

This, of course, is particularly true of software, which is constantly 
.being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in su~cessive releases. · 
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Pall Corporation 
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27 May 1988 

SUBJECT: Comments on New Interim DoD Data Rights Regulations Effective 4 April1988 

Dear Mr. Lloyd: 

Pall Corporation is an active member of the Proprietary Industries Association (PIA) and fully supports the 
separate comments that you will be receiving on this subject from PIA. Pall Corporation appreciates the fact that 
an effort has been made to produce a balanced Data Rights Regulation. However, as will be outlined in complete 
detail in the PIA comments, we do not think these regulations have achieved that goal. 

Pall Corporation is very concerned that there continues to be a lack of recognition within DoD of the 
substantial contributions that have been made and continue to be made by the· innovative subcontractors 
supporting the Defense Industry. The superiority of DoD weapons systems are, in no small part, due to the fact 
that they contain hundreds, if not thousands, of proprieta~ and innovative products that were developed at private 
expense. These products were developed when the DoD business climate was very different as compared to 
today. In this prior climate, the innovative subcontractor was encouraged to make private investments to advance 
the state of his particular art. If he did a good job, he had a reasonable expectation of a growing and stable 
military business. 

The business environment of the Defense Industry has changed for us in a negative way. 
For example: (1) We now find that we have a reduced profit and return on investment for our military business. 
(2) Our innovative products, all of which were developed at private expense, are under constant attack by both 
DoD and the primes who want us to give our data rights away in the name of comp_etition from clone type firms 
who will often be cheaper since they do not have the overheads we must have in order to innovate. 
The end result, for Pall Corporation and for many other similar innovative subcontractors whose business is 
shared between the commercial sector and the military sector, is to emphasize our' privately funded development 
work in the com·mercial sector, with a significant reduction of innovation for the military sector. 

""' 
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We regret this turn of events that has resulted in some of the best innovative companies de-emphasizing 
innovation in the military area. However, the current DoD business climate leaves us no choice if we are to 
protect our new developments, our investment, and our stockholders. It is hard for us to believe that this current 
regulation and these DoD practices serves the best, long term interests of the United States; particularly in the 
areas of development of the most advanced weapon systems and defense readiness. 

JAF:LR 

CC: J. Campolong 
J.Johnson 

A.Krasnoff 
H. Petronis 

PIA 

Sincerely, 

L/~4 
~arris 

Vice-President 
New Market Development 
Pall Corporation 
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Allied-Signal Aerospace Company 
9851 Sepulveda Blvd. 
P.O. Box 92248 
Los Angeles, CA 90009-2248 
(213) 776-1010 

27 May 1988 

Defense Acquisition Regulatory Council! 
MR. CHARLES W. LLOYD, EXECUTIVE SECRETARY 
ODASP (P) OARs, C/0 OASD (P&L) (MRS) 
The Pentagon 
Washington, DC 20301-3062 

Subject: Interim Regulation Rights in Data 
DAR Case 87-303 

Gentlemen: 

411ied 
Signal 

d7--3o3 

Allied-Signal Aerospace Company, a unit of Allied-Signal Inc., is 
one of this country's largest and most varied subcontractors in 
aerospace markets. Since its formation, Allied-Signal Inc. has 
been one of the leading companies in the United States in terms 
of patents issued, a reflection of the investment made as a 
continued policy of innovation. This unit of Allied-Signal Inc. 
invested $310 Million in self-funded research and development in 
1987, only a portion of which was recovered in our negotiated 
rates. This investment ·leads to the manufacture of new and 
improved products which are applied to increased performance, 
greater effici'ency and reliability in commercial and military 
vehicles and other. applications. Like any other business, these 
investments by Allied-Signal Aerospace Company must be funded 
with revenues out of profits from continued sales of the product 
and associated services. 

As a major first level subcontractor, it is not likely that we 
will independently completely develop a final product for use by 
the military, but rather that we utilize the results of our 
investment, which has produced demonstration units, new 
processes, etc. which are later applied to a particular military· 
program. Often, our research and development efforts are 
directed toward a fulfillment of a perceived need of the 
Government. Indeed, if we are to receive approval for inclusion 
of projects in our planned Independent Research and Development 
activity for cost recovery purposes, there must be some 
reasonable expectation of applicability to a Government need or 
objective. 

Many of the product lines of our company are common to the 
commercial as well as the military aerospace markets. 
Availability from the Government of our technical data to others, 
even for Governmental purposes only, inevitably leads to · · 
encroachment into our commercial markets in addition to the 

·reduction in sales of the direct Government products. These 
substitute sellers are enabled to enter both·markets without the 
research and development investment, or with minimal investment 
and compete for the continued sales necessary for our continue'd 
participation in this marketplace.· 
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We believe that the interim regulations published in the Federal 
Register on April 1, 1988 (FR ) are drafted such as to make it 
seemingly impossible for Allied-Signal Aerospace Company to 
continue receiving sufficient benefit from its investment to make 
it worthwhile to continue such expenditures and apply the results 
to the Government marketplace. 

The new restrictions on what may be considered wholly private 
expense and in what circumstances are so restrictive that it 
appears we will be unable to protect our legitimate investment 
under the normal circumstances of contracting within this market·. 

The regulations have other problems which directly affect the 
soundness of our business future and which we strongly consider 
should be modified. We are submitting detailed comments on 
several major items for your consideration in establishing a 
final rule. We also endorse the more extensive comments of the 
Proprietary Industries Association on the proposed regulation. 

We thank you for the opportunity to make our concerns known .t.o 
, you. 



COMMENTS 
INTERIM DOD DATA RIGHTS REGULATIONS 

DAR CASE NO. 87-1303 

1. In 227.471 and 252.227-7013 the definition of "Developed 
Exclusively with Government Funds" permits that items which 
were not paid for by the government but for which development 
was required as an element of performance under a government 
contract .or subcontract are to be treated as having been 
developed exclusively with government funds. This definition 
which calls for either direct government funding or required 
as an element of performance under a government contract is 
objectionable and poses serious problems. Further, the new 
DFARS have made the problem worse by adding a definition of 
227.471 (1b) "Required as an Element of Performance Under a 
Government Contract or Subcontract". This definition 
provides that such items are those for which the development 
was specified in a government contract or, that the 
development was necessary for performance of a Government 
contract or subcontract. This presents serious problems in 
that with these definitions the government can reach to 
privately developed items (background technical data) which 
were developed at private expense and thereby obtain 
unlimited rights to the data for such items. For purposes of 
comment it is suggested that the de~inition of "Developed 
Exclusively with Government Funds' be revised to provide that 
the cost of development was directly paid for in whole by the 
government and that the development was required as an 
element of performance under a government contract or 
subcontract. To be consistent, it is suggested that 
"Developed Exclusively at Private Expense" should be revised 
to require that no part of the cost of development was paid 
for by the government or that the ·development was not 
required as an element of performance under a government 
contract or subcontract. Further, the definition for 
"Required as an Element of Performance Under a Government 
Contract or Subcontract" should be changed to delete the last 
few lines: "or that the development was necessary for 
performance of a government contract or subcontract". 

2. In 252.227-7013 (2) there is set forth an exception to 
unlimited rights defined as Government Purpose License Rights 
(GPLR). Section 252.227-7013(b) (2) provides that GPLR shall 
be effective for a specified time period after which the GPLR 
will expire and the government will be entitled to unlimited 
rights. 

It will be expected that this expiration will significantly 
negatively impact on commercialization of items developed for 
the government under a government contract even if 
substantial private investment was made (which would. normally 
be the case if GPLR is considered). 
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At the very least, if a time limit is to be set forth, it is 
suggested that 227.473-l(b)(iii) (B) be revised to provide 
that time limitations for GPLR and Limited rights greater 
than 10 years (as opposed to 5 years) may be negotiated to 
provide the contractor a reasonable opportunity to recover 
its private investment. Preferably, GPLR in data should not 
be effective only for a specified time period; but, such data 
should always be subject to only GPLR. 

3. We note in 252.227-7013(k) that for identification, technical 
data is now treated in a manner similar to the manner 
computer software was previously treated under the old DFARS. 
We are concerned with the requirement that prior to 
delivering technical data or offering to deliver technical 
data with limited rights, that such proposed delivery has to 
be made a part of the contract. Under section 7013(b) (ix) 
technical data delivered under the contract which at the time 
of delivery are not identified in the listing required by __ 
Paragraph (k) of the clause will be delivered with Unlimited 
rights to the government. 

This represents an enormous practical problem for the 
subcontractor, without priority or access to the government, 
likely selected after the contract ~as been awarded. 
Despite successful avoidance of the other problems with this 
regulatory scheme, the subcontractor can find itself having 
lost its proprietary rights through no fault of its own. It 
is obvious that this problem is exacerbated as one proceeds 
lower in the hierarchy of subcontracting. 

The administrative barriers set up by this prov1s1on will not 
only have a substantial affect on Allied-Signal Aerospace 
Company, we believe, but will profoundly affect the vast 
number of small innovative component firms upon which we, the 
prime contractors and the government depends. 



May 26, 1988 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS . 
c/o OASD(PL)(MRS) 

HARVARD UNIVERSITY 
OFFICE FOR SPONSORED RESEARCH 

Room 3Dl39, The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

HoLYOKE CENTER, FouRTH FLooR 

1350 MASSACHUSETTS AVENUE 

CAMBRIDGE, MASSACHUSETTS 02138 

I write to provide Harvard University's comments on the interim 
rule published at 53FR10780 regarding Patents, Data and 
Copyrights. 

In general, we find the rule to be a reasoned attempt to 
formulate a regulatory approach to technology transfer under DOD 
contracts. 

However, we would like to make several suggestions for revisions 
which recognize the unique concerns of educational institutions. 
As you know, a significant portion of the basic research funded 
by the Department of Defense is performed by educational 
institutions and these institutions can (and should) play a major 
role in the dissemination of the results of federally funded 
research. 

Our suggestions are as follows: 

• Under 227.472-l(b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to the industrial sector and government 
policy should not inhibit that transfer." 

• Under 227.472-2(c) - Add the underlined phrase so that the 
second sentence reads as follows: 

"When the Government pays for research and development, it ha~ an 
obligation to foster technological progress through:wide 



dissemination of the information by .the Government or -through 
technology transfer programs conducted by the contractor and, 
~here practicable, to provide competitive opportunities for other 
interested parties." 

•. Minimum government needs. Under 227.472-2, add the following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items, 
components or processes to be competitively acquired or needed 
for repair, overhaul or replacement, DOD will encourage 
dissemination and commercializatiion by the contractor." 

• Technical data. In the clause at 252.227-7013 under (b).(l), 
Unlimited Rights, (and in the text at 227.472-3 (a)(l)), revise 
(i) and (ii) to add the underlined language: 

"(i) Technical data pertaining to an item~ component, or process 
which has been· or wil be developed exclusively with Government 
funds provided the contracting officer has identified a specific 
need for the data and that need cannot be met through other 
means." 

"(ii) Technical .data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." 

\ 

• Computer software. In the clause at 252.227-7013, under 
(c)(2), Unlimited Rights, revise (i) and (ii) by adding the 
underlined language: 

"(i) Computer software resulting directly from performance of 
experimental, developmental, or research work where delivery of 
·such software was specified as an element of performance in this 
or any other Governemnt contract or subcontract." 

"(ii) Computer software required to be originated or developed 
under a Government_contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance." 

. We recommend that 227.472-3(a)(2)(ii)(B) be omitted and a new 
section added: 

"(iii) When the government does not re~uire immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, -the contracting officer will accept Government Purpose 
License Rights, which will expire after ·a specified period of 
time." 

• With respect to computer software, in the clause at 
252.227-7013, revise (c)(l) Restricted Rights by adding a new 



subparagraph (iii) which would parallel the proposed new 
subparagraph (iii) under GPLR above: 

"(iii) In cases where the Government would otherwise be entitled 
to unlimited rights, unless the Contracting Offic~r determines 
during the identification of needs proces~ that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology." 

• Add the following new subparagraph to (b)(2)(ii): 

"(D) When the government does not. have a need to use the data 
for competition and the contractor is a university or other 
nonpr6fit organization which is interested in commercializing the 
data, the government will negotiate Government Purpose License 
Rights which will expire if the contractor fails to make 
reasonable efforts to pursue commercialization." 

With my thanks for your interest and attention, 

sinc~r··~Iy, 
,. .-,-..... 

------/I ! I I 
'·· ~{/-.f-.· \.-·L.:{.·"---' L.--C----.v'\..(_..---· 
'·--;. v 
Patricia Tucker 
Director, 
Awards Management and 
Resource Information 

PT:gc 
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May 27. 1988 

RACAL·DANA . 
RACAL·DANA INSTRUMENTS INC. 
4 Goodyear Street, 92718-2002 • P.O. Box C-19541 ,.92713-9514, Irvine, CA 
Telephone (714) 859-8999, TWX 910-595-1136, Telex 678-341, TAT 188715 

Mr. Charles W. Lloyd. Executive Secretary 
Defense Acquisition Regulatory Council 
OOASP (P] OARs. c/o OASD (P&L] (MRS] 
DAR CASE 87-303 
The Pentagon 
Washington. DC 20301-3062 

Dear Mr. Lloyd. 

Racai-Oana is commenting on Rights in Technical Data interim· rule effective 
Apri I 2. 1 988. 

We wish to point out that we have particular concerns with regard to protecting 
our proprietary data developed at private expense. 

We have reviewed the proposed changes endorsed by Proprietary Industries 
Association (PIA] and agr.ee that these changes are important to enc8urage 
innovation at private expense. We urge you to evaluate careful I y these proposed 
alterations to the laf1guage published and incorporate these safeguards to protect 
private enterprise [the technology backbone in America] .. 

~'V~-...---~ 
Carol Steinke 
Contracts· Manager 

sj 
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COGR COUNCil. ON GOVERNMENTAl. RELATIONS-
one Dupont Circle, N.W., Suite 670 

Washington, D.C. 20036 
an organization of research universities 

(202) 861-2595 d6t!- --:::;;~ . 
May 11, 1988 

.ffo ?111'1f t pff 

BOARD OF MANAGEMENT 

ANTHONY MERRITT 
Chairman Mr. Charles w. L 1 oyd 
University of Pennsylvania - Executive Secretary 

ODASD(P)DARS 
DONALD R. BALDWIN I OASD(PL) (MRS) 

University of Washipgton C 0 

DENNIS W. BARNES 
University of Virginia 

DENNIS F. DOUGHERTY 
University of Southern 
California 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR CaseS 

GEORGE H. _DuMMER Dear Mr. L 1 oyd: 
Massachusetts Institute of 
Technology 

MARVIN E. EBEL 
University o{ Wisconsin 

FREDERICK R .. FORD 
Purdue University 

ANN H. GREENBERG 
New York Un_iversity 

J. ROBERT R. HARRISON 
University of Delaware 

J. LYONS 
Rockefeller University 

Washington University 

WARREN R. MADDEN 
Iowa State University 

CHANDLER W. MATTHEWS 
University of Michigan 

JULIE T. NORRIS 
University of Houston 

WILLIAM A. SIBLEY 
Oklahoma State University 

JANET D. SWEET 
Stanford University 

FRANK R. TEPE, Jr. 
University of Cincinnati 

RICHARD A. ZDANIS 
The Johns Hopkins University 

EXECUTIVE DIRECTOR 

MILTON GOLDBERG 

ASSISTANT EXECUTIVE 
DIRECTOR 

KATHARINA PHILLIPS 

The Council on Governmental Relations (COGR) wishes to submit 
the following comments with respect to the interim rule 
published at 53 FR 10780 under the DFARS Subpart 227.4 -
Technical Data, Other Data, Computer Software, and Copyrights 
and the clause at 227.252-7013 .. 

The Council on Governmental Relations represents over 125 
colleges and universities engaged ·in a broad range of research 
supported by federal and private sponsors. These institutions 
conduct a variety of programs involving the transfer of 
technology and have been vitally interested in Federal policy 
on intellectual property for many years. 

Our position with respect to data rights on federally funded 
research is summarized below, followed by our recommended 
revisions to the interim rule. · 

UNIVERSITY POSITION 

Public Law 96-517, as amended, by g1v1ng nonprofit 
organizations and small businesses the right to own and 
commercialize patentable inventions resulting from federally 
funded research grants and· contracts, has facilitated stronger 
research relationships and technology transfer between 
universities and industry. 

University technology, however, involves not only patentable 
inventions but technical data and software. The absence of a 
federal policy for technical data and software which parallels 
that for patentable inventions is a substantial disincentive 
blocking··the effective commercialization of many technologies 
by U.S. industry. 

The COGR position was presented in testimony presented on 
April 30, 1987, before the House Subcommittee on Science, 

National Association of College and University Business Officers 
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Research and Technology. That testimony strongly endorsed Section 1(b)(6) 
of the April 10, 1987, Executive Order, "Facilitating Technology Transfer" 
and is included as Attachment 1. 

COGR COMMENTS ON INTERIM RULE 

Our comments on the interim rule and recommendations for rev1s1on are 
set forth below and amplified in Attachment 2, General Comments. 

Recommendations 1 through 8 would revise the regulations and the 
applicable contract clause in a manner intended to ensure that the rights 
acquired by the g·overnment from a 11 contractors are adequate to meet 
essential Government purposes but not so broad as to inhibit the transfer of 
the technology or discourage industrial companies from investing in its 
further development and commercialization. 

Recommendation 9 is an alternative directed solely at nonprofit 
contractors. Although we view it as preferable from a university 
standpoint, it is submitted as an alternative and not as a sole 
recommendation; in as much as we be·l i eve the effective transfer of 
technology to enhance U.S. competitiveness depends on adopting the same 
underlying principles for all R&D contractors including industrial 
organizations and federal laboratories, as we are recommending for 
universities and other nonprofit institutions. 

A. GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with 
respect to the dissemjnation _of research results. COGR recommends two 
changes to recognize the traditional and increasingly active role of 
universities in disseminating the results of Federally funded research. 

Recommendations 1 and 2 

Under 227.472-1(b) ~ Add the following sentence: 

11 Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to the industrial sector and government 
policy should not inhibit that transfer." 

Undei 227.472-l(c) -Add the underlined phrase so that the second 
sentence reads as follows: 

"When the Government pays for research.and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information by the Government or through 
technology transfer programs conducted by the contractor and, 
where practicable, to provide competitive opportunities for other 
interest~d parties." 
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B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to 
technical data and to computer software generated in the course of a 
contract whether or not it pertains to parts, components or processes 
needed for reprocurement; whether or not the government has a need for it; 
and whether or not it has been specified for delivery. 

As set forth in Attachment 2, General Comments, this creates major 
difficulties for the universities by discouraging collaboration with 
industry and by requiring the almost impossible task of identifying and 
segregating technical data and computer software attributable to a specific 
time period on a research program which has been generating data and · 
software cumulatively over a much longer period. The existence of unlimited 
rights in the government, whether or not exercised, seriously inhibits the 
contractor's ability to effectively transfer technical data and software to 
the commercial sector. 

These views are substantially the same as· those expressed by 
Federal laboratory personnel in the GAO study "Technology Transfer -
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GAO/RCED-88-116BR), which was issued in March 1988. An excerpt from that 
report is included in Attachment 2. 

COGR believes that any rights which the government obtains in technical 
data and computer software should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following.: 

Recommendations 3, 4, 5 

3. Minimum government needs. Under 227.472-2, add the following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items, 
components or processes to b~ competitively acquired or needed for 
repair, overhaul or replacement, DOD will encourage dissemination 
and commercialization by the contractor." 

4. Technical data. In the clause at 252.227-7013 under (b)(1), 
Unlimited Rights, (and in the text at 227.472-3 (a)(1)), revise (i) and (ii) 
to add the underlined language: 

"(i) Technical data pertaining to an item, component, or process 
which has been or will be developed exclusively with Government 
funds provided the contracting officer has identified a specific 
need for the data and that need cannot be met through other means. 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under ·a 
Government contract or subcontract." 

-

. ... 
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5. Computer software. In the clause at 252.227-7013, under (c)(2), 
Unlimited Rights, revise (i) and (ii) by adding the underlined language: 

"(i) Computer software resulting directly from performance of 
experimental, developmental or research work where delivery of 
such software was specified as an element of performance in this 
or any other Government contract or subcontract. 

"(ii) Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance." 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a)(2) of the interim rule provides an ·exception 
to unlimited Government rights under which the Government may agree to 
accept Government purpose license rights "To encourage commercial 
utilization of technologies developed under Government contracts ... " 

However, (2)(ii) provides that "the contracting officer should not 
agree to accept GPLR when -

"(A) Technical data are likely to be used for competitive 
procurement involving large numbers of potential competitors, for 
items such as spares; and 

\ 
"(B) Technical data must be published (e.g., to disclose the 
results of research and development ~fforts." 

This pairing of competitive procurement and the dissemination of 
research results as functions for which commercial utilization will not be 
encouraged is both inexplicable and alarming to the universities. It can 
easily be interpreted as a specific constraint on the ability of 
universities to transfer technology generated in the course of basic and 
applied research programs, which appears diametrically opposed to the 
President's Executive Order 12591 and emerging Federal policy. 

Recommendation 6 

We recommend that 227.472-3(a)(2)(ii)(B) be omitted and a new section, 
added: 

"(iii) When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which ha~ an interest in commercializing 
the data, the contracting officer will accept -Government Purpose 
License Rights, which will expire after a specified period of 
time." 

., 
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0. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in 
Attachment 2, General Comments, the effective dissemination of software by 
those who created it requires the same policies as governs patents. 
Unlimited government rights have inhibited dissemination and 
commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or 
neatly attributed to specific authors or funding. Its successful 
dissemination and commercialization frequently requires the continuing 
involvement of the original authors who created and understand its 
architecture and the intricacies of its source code. If an institution has 
established a program for the dissemination of computer software, that 
institution should be free to pursue it. 

Recommendation 7 

With respect to computer software, in the clause at 252.227-7013, 
revise {c)(l) Restricted Rights by adding a new subparagraph (iii) which 
would parallel the proposed new subparagraph (iii) under GPLR above: 

"(iii) In cases· where the Government would otherwise be entitled 
to unlimited rights, unless the Contractin~ Officer determines 
during the identification of needs process that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonptofit organization which agrees to commercialize the 
technology." 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely 
that technical data and computer software generated in the performance of 
university research will be the cumulative result of continuing research 
conducted over a period of time with multiple sources of funding and may 
involve the participation of students and others whose effort is supported 
by university funds or other support. It is, therefore, quite likely that 
university research will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide 
the negotiation of government-university rights in technical data and 
computer software. 

Under 227.473-l(b)(2) a series of negotiation factors and negotiation 
situations are provided as guidanc~ for the contracting·officer when 
negotiating rights in technical data d~veloped with mixed funding or when 
the Government negotiates to relinquis~ rights or to acquire greater rights. 
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COGR believes it is essential that guidance be added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 
~. 

Add the following new subparagraph to (b)(2)(ii): 

"(D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
which is interested in commercializing the data, the government 
will negotiate Government Purpose License Rights which will expire 
if the contractor fails to make reasonable efforts to pursue 
commercialization." 

F. AN ALTERNATIVE RECOMMENDATION - ADOPT ALTERNATE II 

Technical data and computer software generated in the course of 
university research rarely involves the competitive procurement of items, 
components, parts, and processes. Consequently, data regulations focused 
primarily on competitive procurement are particularly inappropriate for · 
university research. Modifying those regulations so that they do not 
inhibit the transfer of technology between universities and the commercial 
sector is exceedingly difficult .. / 

The applicable clause, 252.227-7013, does contain, in Alternate II, 
provisions that would be significantly more appropriate and workable for 
university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIR Program), in response to Public Law 
97-219, requires in subparagraph (d) that the clause at 252.227-7013, with 
its Alternate II, shall be included in all contracts awarded under the SBIR 
Program which require delivery of technical data or computer software. 

Alternate II provides two paragraphs as substitutes for (b) and (c) of 
252.227-7013, which are substantially more appropriate for the universities, 
and perhaps for other nonprofits and for small business not presently under 
the SBIR Program. 

The following recommendation is, therefore, provided as an alternative 
to recommendations 4 through 8, set forth in B through E above: 

Recommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 227.479 
by:revising the title to read "Small Business Innovative Research Program 
(S~IR Program) and University Research Programs" · 

Add the followin~ new paragraph (e): 

"(e) The clause at 252.227-7013, Rights in ·Technical Data and 
Computer Softwar~, with its Alternate II, shall be included in all 
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contracts awarded to colleges and universities for the conduct of 
basic or applied research, which do not require the delivery of 
technical data or computer software needed by the Government for 
the competitive procurement of items, components, or processes." 

In Section 227.471, Definitions, modify the definition of Government 
Purpose License Rights to read in part: 

"and in the SBIR Program and for colleges and 
universities, computer software ... " 

We appreciate the opportunity to comment. 

Sincerely, 

Attachments 

\ 
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My name is George Dummer and I am the Director of the Office of 
Sponsored Programs at the Massachusetts Institute of Technology. With me is 
Mr. John Preston, Director of the MIT Technology Licensing Office. 

I am speaking today on behalf of the Council on Governmental Relations, 
an organization of more than 120 colleges and universities engaged in a 
broad spectrum of federally and privately funded research programs. 

The Chairman has invited my comments with respect to the President's 
·Executive Order of April 10, '1987, entitled "Facilitating Access to Science 
and Technology," and to particulars and/or general issues which it 
addresses. 

I would like to respond by focusing on one very important particular, 
namely, Section 1(b)(6), which provides for "the development of a uniform 
policy permitting Federal contractors to retain rights to software, 
engineering drawings, and other technical data generated by Federal grants , 
and cant racts, in exchange· for roy a 1 ty- free use by or on beha 1 f of the 
government." 

Contractor Ownership of Technical Data and Software 

\ We str6ngly endorse the development of such ·a. policy. Without it, th~ 
contribution which the government-university-industry relationship makes to 
this country's competitiveness will not achieve its full potential. 

\ 

Government funding of university research provides a rapidly growing 
pool of research results with· the potential _for early industrial 
application, particulary as new technologies are created directly out of 
basic research, such as laser, optic fibers, integrated circuits, and the 
biotechnologies. 

Earlier this morning, Dr. Graham-mentioned recent breakthroughs in 
superconductivity. We are all aware, for example, that superconductivity has 
been achieved at -238 F. by Professor Chu~s team at the University of 
Houston. · · · · · · · · 

Suddenly, superconducting materials hold promise of making it 
economical to create tiny, superfast computers, magnetically floating· 
trains, and long distance power lines that waste no energy. 

Scientists around the world are reportedly eating and sleeping in their 
laboratories as they try to vault into the lead in the application and 
commercialization of superconductivity .in a new and. exploding market. 

In this fast moving environment,.we ~ust c~ntinuall~ ask our~elves what 
is necessary for the rapid and successful tr·ansfer and commercialization ·of 
this and other technologies which are created out of university research ' 
funded by the Federal government. · 
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There are many answers because they are many elements whi~h are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that -

The ownership and the right to disseminate the research result 
transfer the technology remain in the university which created 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so brriad as to inhibit 
transfer of the technology or discourage industrial companies 
investing in its further development and commercialization. 

and 
it, 

the 
from 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. · 

Impact of P.L. 96-517 

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had-a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them·involving the cumbersome 
watver procedures which large business contractor~ find so troublesome 
today .. 

In addition, P.L. 96-517 has f~cilitated stronger research 
relationships between universities and industry. It has also encouraged the 
creation .or expansion of university activitie~ dir~cted toward the transfer 
of university generated techno 1 ogy. ·· ....... -· · 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the 'kind of activity in which a growing number of universities 
are engaged. It involves the transfer of. technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial : 
sector. · · · ·. : ... ~·~. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, 
however, it has become increasingly obvious that the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property rights. 

For example, a number of universities, including MIT, are working on 
nuclear magnetic resonance (NMR} imaging devices·because,· unlike x~rays used 
in CAT scans, magnetic fields· have no known toxic·side effects. But to 
achieve the accuracy of CAT scanned .images requires a sophisticated and 
integrated hardware and software system. · 

--

"' 
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Another example is symbolic processing, the backbone of artificial 
intelligence technology. Developed at MIT, it consists again of a combined 
hardware and software system which allows computers to simulate human 
problem solving and data processing techniques. The hardware design and its , 
software, LISP, have been licensed by MIT to various companies, and LISP 
circuits are finding their way into many new applications~ 

Finally, one of the best examples of technology embodying multiple 
intellectual property rights is an integrated circuit, which may involve a 
copyrightable pattern-generating software program, a chip design copyright 
under the Semiconductor Chip Protection Act of 1984, a patent on the novel 
functions performed by the integrated circuit, and very possibly a 
trademark. 

The consequence is that the effective transfer of university generated 
technology involving a combination of intellectual property rights requires 
a_Federal policy for technical data and software which parallels that for 
patentable inventions. Such a policy would permit the transfer of that 
technology in a coherent manner without regard to the forms of legal 
protection involved. c 

Such a policy would also recognize that technical data, and software in 
particular, are most effectively transferred by the authors and creators. 
Software is normally in a state of continuing development and enhancement, 
and its successful dissemination and commercialization frequently requires 
the continuing involvement of the original authors who created and 
understand it~ architecture and the intricacies~of its source code .. 

The Inconsistency of Current Federal Policies 

However, as elaborated in my prepared statement, current Federal 
policies with respect to technical data and software are not consistent with 
federal policy governing rights in patents. 

Furthermore, Federal rights in technical data and software are 
determined on the basis of criteria which are exceedingly difficult to 
apply, given the nature of university research.· 

And current Federal agency regulations inhibit the conduct of 
university research and the dissemination of the results, particularly those 
regulations which reflect the view that it is the prerogative of Federal 
sponsors to disseminate through their own distribution programs the 
technology created by their contractors. 

Recommendation 

We, therefore, endorse Section 1(b)(6) of the April 10 Executive Order 
and recommend that any uniform Federal policy provide that: 

The ownershi~ of software and.other technical data 
remain in the contractor; 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and. 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and · 
commercialization of the technology by the university 
which created it or by the university's licensees. 

\ 
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Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government's acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts. 

Discouraging Universitv-Industry Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial sponsor on an ·acceptable·· 
basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to ·­
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more 
enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. 

The same situation exists today with respett to computer software and 
other technical data as existed for patentable inventions prior to 1980. 
Industria 1 companies .. are re 1 uctant to . .fund the deve 1 opment of software at . 
universities when a Federal agency acquires unlimited rights in all software 
developed, whether or not the·government has a need for it, and is in a 
position to make that software available to_all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as reported in the GAO study "Technology Transfer -
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GAO/RCED-8S-116BR), which was issued in.March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings dealing with 
computer software are as follows: 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories' technology base and U.S. business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate with businesses on research and 
development. Many of these officials stated, however, that the 
four identified constraints need to be addressed to further· 
i~~rove the effectiveness of their laboratories' .technology 
transfer efforts. They believe that removing or reducing these 
constraints would (1) provide more incentives to t~ansfer computer 
software technology to U~S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory resources, and-
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{3) reduce administrative burdens and.time delays for 
interactions. The following paragraphs elaborate on each of the 
four perceived constraints. 

"Officials at 7 of the 10 federal laboratories and 5 of the 6 
federal agencies stated that technology transfer is constrained by 
legislation that requires federal agencies to publicly disseminate 
computer software. They noted that although the Patent and 
Trademark Amendments of 1980, as amended, authorize federal 
agencies to patent and exclusively license inventions and permit 
most contractor-operated federal laboratories to elect to retain 
title to inventions that they make, the act does not address 
computer software, which is considered technical data and normally 
cannot be patented. The officials propose that federal law be 
amended so that the transfer of computer software would be treated 
similarly to federal inventions because {1) no apparent reason 
exists for treating federal laboratory inventions and computer 
software differently, {2) as with inventions, the most effective 
way to.transfer computer software in many cases is to copyright 
and exclusively license it to a software company, {3) federal 
employees who develop computer software do not have the same 
incentives to commercialize it as those who make inventions 
because they cannot share in royalty income, and {4) most federal 
programs to publicly disseminate computer software provide foreign 
business competitors equal access to the software." 

The ·remaining three perceived constraints relate to limitations on the 
authority to conduct proprietary research, dela~s.in obtaining waivers of 
DOE's title rights to inventions, and concern that industry interest may be 
inhibited by burdensome procedures fo~~ntering cooperative agreements. 

' ,.1 . .. : 

Identifying Data Generated in Performing Contracts 

It is a formidable task to identify "all data or computer software 
'p~oduced' or 'generated'" or "developed" in the performance of basic and 
applied research, particularly when it is not related to specific items, 
components or processes and is not.specified in the contract for. delivery. 

In performing research, including that funded by third parties, the 
faculty members and their research teams follow their own long term 
professional and scholarly interests and agendas. The research, therefore, 
tends to be a continuum which builds a base of experimental results and data 
which, over the years, is expanded, refined, and perhaps integrated with 
other research results in an interdisciplinary environment. 

The research team is not·assembled to conduct a sponsor-initiated 
project and disbanded or reconstituted for the next assignment when that one 
is completed. It is usually already in place, pursuing its own agenda. 
What it agrees to do in accepting federal or private research funding is to 
devote some portion of its total effort;. for a stated period of time, to 
applYing its cumulati·ve experience and expertise to a particular problem or 
application which is of. interest to the sponsor and gives the university 
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' 
research team an opportunity to advance the state of the art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed {but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology {FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: 

" ... It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the-contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know-how and 
expertise which the contractor previously possessed and applied to 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the contract or grant. Broad 
and sweeping terminology giving the government rights in 'all data 
first produced or generated in the course of or under this 
contract' or 'in all data generated under this contract whether or 
not de 1 i vered' should be avoided." · ·. · · · · · 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
is sued and reissued in successive re 1 eases. . .. 
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Dear Mr. Lloyd: 

May 17, 1988 

This letter contains our comments on the interim rule published at 53FR 10780 under the 
DFARS Subpart 227.4 - Technical Data, Other Data, Computer Software, and Copyrights and 
the clause at 227.252-7013. 

We received over $200 million in Federal research funding last year and have a very 
ambitious technology transfer program. Thus, we are vitally interested in Federal 
policy relating to intellectual property. Unless. amended, the proposed rule will thwart 
realization of the goals inherent in Federal policy stated in Public Law (PL) 96-517. 

It is clear that PL 96-517, as amended by PL 98-620 has facilitated stronger research 
relationships and technology transfer linkages . between universities and industry. The 
proposed rule must be ·modified to recognize that university technology involves not 
only patentable inventions but technical data and software, which is usually covered by 
other forms of legal protection. The effective transfer of university technology to the 
marketplace requires a Federal policy for technical data and software which parallels 
that for patentable inventions. Only through such symmetry of Federal policies can we 
achieve the results intended in the April 10~ 1987 Executive Order, "Facilitating 
Technology Transfer." 

Suggested changes in the proposed rule are presented in Attachment· A. We appreciate 
this opportunity to comment. 

Attachme·nt 

Sincerely, 

Donald R. Baldwin 
Assistant Provost for Research 

and 
Director of Technology Transfer 



Attachment A 

1. Under 227.472-1(b), add the following: 

It is recognized that universities and other non-profit organizations 
play an important role in disseminating the results of fundamental 
research to the industrial sector and Government policy should 
facilitate that transfer. 

2. Under 227 .472-l(c), add the underlined phrase ·so that· the second 
sentence reads· as follows: 

When the Government pays for research and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information by the Government or through 
technology transfer programs conducted by contractors and, where 
practicable, to provide competitive opportunities for other interested 
parties. 

3. Under 227.472-2, add the following: 

The ·Government will acquire technical data or computer software 
resulting from research·· and development contracts only where it 
pertains to items, components, or processes to be competitively 
acquired or when such d~ta or software is not normally disseminated 
and commerialized by the contractor. 

4. In the clause at 252.227-7013, under (b)(1), Unlimited Rights, and 
in the text at 227 .472-3(a)(1), revise (i) and (ii) to add the underlined 
language: 

(i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
provided the contracting officer has identified a specific need for the 
data and that need cannot be met through other means. 

(ii) Technical data res:ulting directly from performance of 
experimental, deve\opmental, or .resea~~h work where delivery of 
such data was specified as an element . of performance under a 
Government contract or subc'ontract. 

1 



5. In the clause at 252.227-7013, under (c)(2), Unlimited Rights, revise 
(i) and (ii) by adding the underlined language: 

(i) Computer software resulting directly from performance of 
experimental, developmental or research work where delivery of 
such software was specified as an element of performance in this or 
any other Government contract or subcontract. 

(ii) Computer software required to be originated or developed under 
a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is specified 
as an element of performance. 

6.· Subparagraph 227.472-3(a)(2) of the interim ·rule provides an 
exception to unlimited Government rights under which the Government 
may agree to accept Government purpose license rights "To encourage 
commercial utilization of technologies developed under Government ·· 
contracts ... " 

However, (2)(ii)' provides that "the contracting officer should not 
agree to accept GPLR when -

"(A) Technical data are likely to be used for competitive 
procurement involving large numbers of potential competitors, for 
such items such as spares; and 

(B) Technical data must be published (e.g., to disclose the results of 
research and development efforts." 

This pairing of competitive procurement and the dissemination of · 
,:research results as functions for which commercial. utilization will not . be 
encouraged is alarming. It can be interpreted as a constraint on the 
ability of universities to transfer technology generated in the course of 
basic and applied research· programs. That is contrary to existing and 
emerging Federal policy so the current language apparently . doesn't come . 
out as intended. 

7. Under. 227.472-3, omit (a)(2)(ii)(B) and. add a new section as follows: 

·(iii) :When the Government does not require immediate· ·use of the 
data for competition and the contractor·: is a university ·or other 
nonprofit organization which has an interest in commercializing the 
data, the contracting officer will accept Government Purpose License 
Rights, which · will expire after· a specified period of time. 

2 



8. In the clause at 252.227-7013, revise (c)(1) Restricted Rights by 
adding a new subparagraph (iii) which would parallel the proposed new 
subparagraph (iii) under GPLR above: 

Oii) In cases where the Government would otherwise be entitled to 
unlimited rights, unless the contracting officer determines during the , 

identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the. 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or non-profit organization which agrees 
to commercialize the technology. 

9. Under 227.4 73-1 (b )(2)(ii), add a new subparagraph as follows: 

(D) When the Government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
organization which is interested in commercializing the data, the 
Government will negotiate Government Purpose License Rights which 
will expire if the contractor fails to make reasonable efforts to 
pursue commercialization. 

/ 3 
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Honorable Kathleen A. Buck 
General Counsel 
Department of Defense 
The Pentaqon - Room 3E980 
W~shinqton, D.C. 20301-1600 

Dear Kathy: 

GENERAL COUNSEL OF THE 
UNITED STATES DEPARTMENT OF COMMERCE 
Washington, D.C. 20230 

-MAY IT 1988 

We have reviewed the interim regulation entitled "Department of 
Defense Acquisition Regulation Supplem~nt: Patents, Data, and·· 
Copyrights" (DAR Case 87-303) published in the Federal Register 
on April 1, 1988. There are several problem areas ~n the _ 
regulation. First, the regulation does not comply with the policy 
set out in Section l(b) (6) of Executive Order 12591 which would 
allow Federal contractors to retain riqhts to software, 
enqineerinq drawings, and other technical\data in exchange for 
royalty-free use by or on behalf of the government. It is our 
view that.the Secretary of ,Defense should exercise the authority 
provided for in Public Law 99-661, Section 953(a) to provide 
for the retention of rights in technical data by contractors 
whether the item or process was developed entirely or partially 
with Federal funds. 

Second, we believe that.the-drafters of the regulation have not 
fully considered the stat~ment of.congressional policy-set forth 
in section 200 of title 35, . .-in that ·both· small business firms and 
nonprofit orqanization are.not given any.special consideration 
in· this complex and burdensome regulation. 

A third.comment on the regulation is the provision 252.227-1014 
Patents-subcontracts_. Why. is. a patent provision included in the 
middle of a section on a data requlation? Like the FAR Part 27, 
the data and patents .provisions should be in separate subparts to 
avoid the_ likelihood: of b~~nq overlooked.-

It is our recommendation that t}le regulation be rewritten to · 
comply with Executive Order 12591. · ·This can be done by allowing 
contractors, to reta'in: rights in tecl:lnical data and computer t 
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software whether developed entirely or in part with Federal 
funds in exchange for a Government purpose license right in 
the data and a restricted riqht in computer software. 

Finally, the complex record keeping and extensive pape~ork 
requirements the regulation imposes on all contractors are unduly 
burdensome and should be simplified. 

cc: ijonorable Robert B. Costello 
\.Charles W. Lloyd 
Barry c. Beringer 

;,. 

l 
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Audit Policy 
and Oversight 

INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRG.INIA 22202 

MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION 
REGULATORY COUNC.IL 

SUBJECT: Defense Acquisition Regulation Case 87-303, 
Revision to Subpart 227.4 and Part 252 of the Defense 
Federal Acquisition Regulation Supplement to 
Implement Section 808 of the National Defense 
Authorization' Act· for Fiscal ... Years 1988 ·and 1989 

We have reviewed the proposed rev1s1ons to Subpart 227.4 
and Part 252 under the subject Defense Acquisition Regulation 

·case. 

We concur with the propo~ed ··r~yisi~n~~· · ... The ·policies, 
procedures, an~ contract· clause~ ·in .. t:he inter.im rule should 
ensure that the. DoD. obtains : the.·::rights\ to t~chnical .data·. when 
DoD funds the development of·:·an :item. Also,<the concept of 
Government-~uip6~e license ~ights appears t6 be a workable 

....... ,,.<,,.._./.compromise :1·when;·:an ... i tem~:.!.is· .developed.~wi th:·::both:0.POD:.':~nd::· ind.~~t.ry~:·.;. · :'.:.\. ,. 
i; 1•. f d ' ,,.; ' · • •. ,,;. ""''' • ........ ·, , •'~••.,;.'1'' •• • -t}""' ... , • •.'' '1. · \.,:;..: ,, ,. '· ~ /ol ......... )',?l~'i t;''..~. !.'• .•• :.,V-11·•,...', 1 '- J-i: .. '\!o.-1~ f J••-' '" ~- ~ ... • •. llt·!\..--1-.1·. • t , ... .,~1' '!; o.<f:• 'I,- • • · · .~• \·. \ . ~ - , .. 

. un s. 
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ENERGY RESEARCH CORPORATION 
3 GREAT PASTURE ROAD. DANBURY. CONNECTICUT 06813 203-792-1460 

Telex 469470 • Facsimile (203) 798-2945 

May 6, 1988 . 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) OARS 
c/o OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, DC 20301-3062 

Reference: DAR Case 87-303 ~ 
DAR Case 88.:.610 

Dear Mr. Lloyd: 

Energy Research Corporation is a Small Business specializing in 
advanced battery and fuel cell technology and development. ERC 
customers include DoD, DoE and commercial firms. Most of ERC's 
business consists of cost-type R & D ··contracts. 

ERC has a great interest in the Interim Rule, '53FR10780, dated 
April 1, 1988, on Rights in Technical Data. ERC has several 
potential DoD contract awards which will be affected by changes to 
the Rights in Technical Data provisions. In addition, ERC presently 
licenses technology it has developed to several other firms, which 
cr~ates a further financial~interest on.ERC's part. 

The Interim Rule needs some.~clarli . .fication.s~-,bothf.tn DFARS 27'~A72-1(b) 
and 27.473-2,.with regards to Contractor rights to Technical Data. 
In addition to owning all rights to: proprietary, independently 
developed data, what rights do contractors· have to· use the resul.ts 
of Government or mixed funded research for commercial purposes? 
Are there any restrictions on contractors independently entering 
into third party agreements for_commercial .use of Government or mixed 
funded research (besides military ·security)? Is it the·intent of 
the regulations that the contractor· has the: right to .. earn 1 i cense 
fees without Government impairmen~, involvement .or participation? 

ERC would welcome your clarifications on this subject. 

RML/11 

Very truly yours, 

7C?~-W 1ll 0 ~ -;;~ 
;Ross M. Levine 
Contract Admi ni strato'r 
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Litton 

May 5, 1988 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD(P) DARS 
cjo OUSD{A) {M&RS) 
The Pentagon, Room 3D139 
Washington, DC 20301 

Dear Mr. Lloyd: 

8000 Woodley Avenue 
P.O. Box 7601 
Van Nuys, California 
91409-7601 
Cable Address UTNDATSYS 
Telex 662-643 

818 902-5125 

Donald J. Ellingsberg 
Group Patent and - , 
Licensing Counsel 

The Department of Defense Interim Rule that implements Sect~on 
808, Rights in Technical Data, of Public Law 100-180, which 
issued April 1 and is effective for contracts resulting from 
solicitations issued on or after April 2, 1988, has been 
reviewed. 

Litton, as a defense contractor, appr~ciates the opportunity to 
respond to the invitation for written comments to be considered 
in formulating the final rule. 

We commend the DAR Council in its effort to implement Section 
808 of Public Law 100-180, and find tpe interim rule to be 
generally acceptable. However, there are eight (8) areas 
within the interim rule that deserve comment and favorable 
consideration to implement Litton's suggested corrective action 
for each area. 

1. Section 227.471 and Clause 252.227-7013{a) 

The use of the.phrase "as an element of performance" in 
conjunction with a development required or not required under a 
Government contract or subcontract is troublesome. It is 
possible that a contractor could develop an item, component, 
process or computer software at its private expense, find it to 
be useful in satisfaction of a contractually required 
development, and then have such development considered to be 
"an element of performance" under the contract, thereby'losing 
the "limited" or "restricted" rights that normally wou.ld 
pertain to such private expense development. Therefore, it is 
recommended that "an element of performance" be deleted: in each 
instance from each of the new "Developed Exclusively" 
definitions. 



Mr. Charles W. Lloyd 
May 5, 1988 
Page two 

In the definition "Developed Exclusively at Private 
Expense", the third sentence should be deleted in its 
entirety. "All indirect costs of development" is too 
overreaching, and is considered to. be onerous in view of 
the stated policy as to the balancing of interests between 
the Government and the contractor. 

2. Section 227.472 

There is need for a clearly stated acquisition policy for 
technical data. However, in view of the thrust of the 
interim rule to address both technical data and computer 
software, it is recommended that this Section (and 
elsewhere throughout the interim rule as appropriate) 
recite "computer software". (Please see the attached 
mark-up of the interim rule.) 

3. Section 227.473-1 (iii) (B) and. (B) (2) 

The concept and implementation of Government purpose 
license rights (GPLR) has been well received. It would 
appear, however, that time limitations for the GPLR (or 
limited rights) should not be leSs than the stated "one 
year", but could often be desirable for a period greater 
than "five.years" where an item, component, process or 
computer software has a commercial market potential that 
very often extends longer than five years. Therefore, it 
is recommended that all references to capping tliis time 
limitation to five years be expressly deleted, and that 
such longer periods of greater than five (5) years be 
subjected to the indicated-approval by the chief of the 
contracting office. · 

4. Standard Non-disclosure Agreement of Section 227.473-1 

Since this Agreement may find use in an SBIR Program, it 
is recommended that the request for technical data be 
amended to include a similar request, under an SBIR 
Program, for computer software. 

In (4), ~tis recommended thai the agreement not to use 
the GPLR data (or computer software) for commercial 
purposes be further restricted as "including the use of 
such data as resource information in the independent 
development of related items, components, processes, or 
computer software for commercial purposes." 

., 



Mr. Charles W. Lloyd 
May 5, 1988 
Page three 

This is intended to further emphasize the restriction on 
use of the GPLR data, and also to clarify by a clear 
statement the prohibitive use of the data. 

5. Section 227.473-3 (b) 

It is agreed that the use of a withhold is one method to 
encourage a contractor to establish, maintain and follow 
adequate marking procedures where, in the opinion of the 
contract administrator, such contractor has failed to 
satisfy the marking requirements of 252.227-7018 and 
-7039. However, it is recommended that the contract 
administrator first notify the contractor of any such 
failure. "The contracting officers notification shall 
provide tha~, if after receiving the notice, the 
contractor does not establish, maintain and follow 
adequate marking procedures, the contracting officer may 
insert a bilateral modification in the contract providing 
for the withhold of payments under the clause at 
252.227-7030 for failure to satisfy the marking 
requirements of 252.227-7018 and 252.227-7029." 

At (c) (3), it would appear reason~ble for the Government 
to be relieved of liability "for its acts prior to the 
date of the. contractor's request", but the Government 
should not be relieved of any liability after such notice. 

6. Section 227.475-2 and Clause 252.227-7027 

Since it can be expected that a contractor will have to 
expend a certain amount of time and effort to locate 
technical data or computer software subject to deferred 
ordering, it is recommended that such contractor should 
also be compensated for "locating" such data or software. 

7. Section 227.481 

TEXT IS MISSING! Should this be "(Reserved)"? 

8. Clause 252.227-7038 

Section 227.473-l(a) (4) referenced by this new clause 
directs the use of the certification of Clause 
252.227-7028. This ·certification is considered to be 
adequate for the intend purposes. Therefore, this new 
clause should not be. included in the final rule. 

. .. 



Mr. Charles w. Lloyd 
May 5, 1988 
Page four 

Further, this new clause is considered to be objectionable 
in view of clause 252. 227-7037· •. The "validation" 
procedures of -7037 are considered to be adequate for a 
determination as to whether technical data or computer 
software was developed in whole, or in part, at private 
expense. 

The attached mark up of the interim rule also includes other 
suggested amendments as to form or substance. They would 
appear to be self-explanatory, and are provided for your 
consideration and possible use. 

On behalf of Litton, I wish to express my appreciation for your 
professional attention to this letter and its contents, and for 
this opportunity to respond to your invitation for comments. 

If I can provide further assistance in this matter, or can 
answer any questions you may have concerning this letter, 
please let me knpw. 

:sf 

c: C. s. Haughey, Esq. 
H. W. Patterson, Esq. 
We J. Powers, Jr., Esq. 
E. H. Schiff 
W. R. Thiel, Esq. 

... 

.. 



-DOD TECHNICAL DATA RIGHTS RULES 
53 FR 10780 
DEPARTMENT OF DEFENSE 

48 CFR Parts 227 and 252 

Department of Defense Federal 
Acquisition Regulation Supplement: 

· · Patents, Data, and Copyrights 

AGENCY: Department of Defense (DuD). 
ACTION: Interim rule cmd·request for 
comments. 

Part 252 of the Defense Federal 
Acquisition Regulation Supplement · 

· . (DFARS) to implement ~ction 808 of the 
~f!tioncll Defense Authorization Act for. 
Fiscal Years 1988 and 1989 (Pub. L. 100-
180). ' .· 

· DATE: April 2. 1988. The interim' rule is 
effective for contracts resulting from 

·solicitations issued on or after April Z. 
1938. Comments received by May 31, 
1988 in response to this Notice will be 

Acquisition Regulatory Council. ATIN: 
Mr. Charles W. Uoyd. Executive·· 
Secretary, ODASD(P)DARS. c/o . 
OASD(P&L}(MRS), Room 3Dt39, The . : 
PP.ntagon. Washington. DC 20301-3062. 
Piease cite DAR Case 87-303 in all 
corresponde:nce related to. this issue. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council. (202) 697-7266. 
SUPPLEMENTARY _INFORMATION: 

SUMMARY: The Defense Acquisition considered in fonnulating the final rule. 
R~gulatory (DAR) Council is issuing ADDRESS: lnterest.ed parties should A. Background . . 
interim changes to Subpart 227.4 and submit written comments to: Defense This interim rule imple~ents section . 
4-7-88 Published by THE BUREAU ,OF NATIONAL AFFAIRS. INC .• Washington. D.C. 20037 



TEXT 

&JO. Ris.chts f~ Tct:hnir.<Jl Data. of Pub. L 
~C{I-100 whi.:h rcqcires the_ O~ra~tment 
nf !), rt-ns~ to make ccrtnin re\'isions to 
I :F."\ R~: Subpart 227.4 and Part 252. The 
:.tii!JI'~ SJrO\'ides that: 

1. The terms .. ~xclusively wtth 
c,,,·crnmeut funds" and .. exclusively at 
p~i\·ate expt:n~e" Le defined and that the 
df'finitio"s ~pecify how indirect costs 
are to be tre~tcd. 

2. A contr~c:tor or subcontr;.1ctor (or a 
prospectin! c<Jntractor or subcontractor) 
r.wy n<.,t lJ~ ·rcqui!'ed. as a condition for 
award. to refr&in from offerins to use. or 
from ut~ing. an it~m or proce11 
de~eloped e'cl~Je:vely at private 
c>..p?nse and to "'-·ttich the contractor or 
subcontractor i~t entitled to restrict the 
Cuvenament's rights. 

3. The regulation may not impair tho 
C:sht of a contractor or subcontractor to 
receive from a third party a fee or 
royuity for the use of technical data 
pertaining to an item or proce11 
developed exclusively at private 
e'pense. 

4. A contractor or subcontractor may 
be permitted to lictmse directly the use 
of technical data which the contractor is 
otherwise HIJowed to restrict. if 
ncr.e~sary to develop alternative sources 
of supply and manufacture. 

5. The respective rights of the 
Government and of the contractor or 
subcontractor in technical data 
pertaining to an item or process 
developed in part with Government 
funds and in port at private expense 
mu!lt be established on the basis of 
negotiation. except where a 
determin&tion is made that negotiations 

. would not be practicable. Reasonable 
and flexible guidelines can be 
prescribed for the conduct or the 
negotiations. including negotiation 
objectives. 

In addition to the regulatory Changes 
required by section 808 of Pub. L -too­
teo. the interim rule was drafted in 
consideration of Executive Order 12591. 
entitled: Facilitating Access to Science 
and Technology. issued on April tO. 
1987. 

The interim rule also addressee two 
\ issues raised by pubUc commentt. When 
the final rule implementing section 953 
of Pub. L 99-500 waa published on April 
16. 1987 (52 FR 12391). the DAR Council 
indicated that commercialization and 
non-disclosure agreements required 
additional consideration. 

1. Commercia/ixution. This interim 
rule provides additional procedures and 
criteria whereby a contractor may be 
granted exclusive commercial righttln 
technical data. while considerina the 
public interest in obtaining acce11 to the 
data and. the administrative burden to 
the Go\'emment in protecting the · 
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contractor's exclusive c:omrncrcicd 
interests. . . ..... ·---

. 2. (a} Standard Non-Disc/,,sure 
Agreements. The interim rule contains a 
standard agreement which must be 
executed by a prospective recipient of 
Government Purpose License RiRhts 
(GPLR) data ;>rior to release of the data 
to the concern. 

(b) Alternative Approach to Non­
Disclosure Agreements. The DAR 
Council is considering. and specifically 
requests public comment with respect 
to. an alternative approach to the use of 
non-disclosure agreements where data 
subject to GPLR are involved. Under this 
alternati\·e approach. a solicitation 
provision would notify otferors that the 
solicitation includes technical data 
subject to restrictions on further use or 
disclosure. and would require offerors to 
safeguard the data. It is envisioned that 
the solicitation provision. together with 
the restrictive legends placed on the 
technical data. would sufficiently 
protect the contractor retainins 
exclush:e commercial rights, and would 

:adequately notify recipients of the 
!solicitation of their responsibility to 
i safcguHrd the data. 
I Finnlly. the interim rule was 
1 
developed based on direction from the 
Deputy Assistant Secretary of Defense 

j (Procurement) that DFARS Subpart 27.4 

1 be simplified and &treamliried. 

j B. Regulatory f1exibility Act 
I Information 

\ 
· The interim rule ma}· have a 
significant economic impact upon a 

I 
substantial number of small entities. 
within the meaning of the Regulatory 

I 
Flexibility Act of 1980, 5 U.S.C. 601 et 
seq. An Initial Regulatory Flexibility 
Analysis has therefore been deemed 

l necessary and will be provided to the 
Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 
Interested parties desiring to obtain n 
copy of the Analysis mHy contact the 
individual listed above. Con1menta 
received from the public concemh,g the 

. Analysis will be considered in drafting a 

I final rule and In performing a Final 
Regulatory FlexibUity Analysis. 

1 
Comments from small entities 

1
1 concerning the affected DF ARS subparts 
will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite DAR Case 8&-810 in 

l 
correspondence. 

C. Paperwork Reductloa Act 
lnfonnation 

I The interim rule contains information 
collection requirement• within the 

BNA'a Patent. Trademanc & ~Journal 

(Vol. 35) 481 

_!!l~an!nR of the Paperwork Rtd•Jction 
. Act of 1.980. 44 U.S.C. JSOl et seq. 
Accorrlingly, an informe~tio:1 coll~r..Jon 
clearance request has b~en sub:nittt:d ~u 
OMD pursu«snt to 5 CFR 1320.13. PubliC .. 
comment:; concerning that reqc~st will 

:be im:ited by OMI3 through a 
subsequent federal Register notice. 

. U.t of Subjects in 48 CFR Partll 227 -.nd 
:%52 
l 

Government procuremJ!nt. 
; Charla W. Uoyd. 
Ex«uti•·e ~c~tory. Defensr. Acquisitio:' 

. Regulatory Council. 

Therefore. 48 CFR Pttrts ~7 and 252 
: are amended aa follow•: 

1. The authority. citation for 48 CFR 
Parts 227 and 252 continues to read as· 

i followa: 

: Autbortty: S U.S.C. 301. tO U.S.C. :202. DoD 
1 
Directive ~.35. and DoD FAR Supplement 

! 201.301. 

10781 
PART 227-PATENTS. DATA. AND 
COPYRIGHTS 

2. Subpart 221.4 ia revised to read aa 
followt. 

·Subpart 227.4-Tec:Mk:aJ Data. Other o.ta. 
Computer Softwwe, and Copyrlghta 

S.C. 
227.410 Scope. 
%21.471 Defmitiona. 
227.472 Acquiaition policy for technical data 

and rightl in technical datL 
227.472-1 General. 
227.472-2 Eatabliahing minimum 

Government needs . 
227.472-3 Rightlln technical data. 
227.473 General procedures. 
227.473-t Procedure• for e1tabliahing rights 

in technical data. 
227.473-Z Ptohibitiona. 
227.473-3 Marking and identifi~tioa 

requirement•. 
227.47J-i Validation of restrictive markinp 

on technical data. 
227.473-S Remedies for noncnmplytnB 

technical datL 
W.47H [Reserved) 
227.474 (Reserved) 
227.475 Other procedures. 
227.47~1 Data requirementa. 
227 .47~2 Oefen-ed delivery and deferftd 

ordcnna. . 
227.47s-3 Warrantiea of technical datL 
227.47~ Delivery of technical data to 

Foreign Govemmenta. 
227.47$-5 Oveneaa contracta with Foreign 

Source a. 
2.27.47~ (Re.erved) 
tt1.47~7 (Reserved) 
tt1.47~ Publication for aale. 
227.478 . Special worb. 
227.47'1 Contract• for acquisition of exiating 

worka. 
227.478 Architect-engineer and conatruction 

contra eta. 



2.21.41&-1 General. 
2.21.41&-2 Acquisition and use or plunt. 

epeciflcations and drawinB•· · 
227.47&-3 Contract• for construction 

euppb:s and research and development 
work. 

227.47&-4 (Ruerved) 
47~5 Approval of rcetricted deaisna. 
.478 Small buaineu innovative research 
program (SBIR Program). 

227.480 Copyrighta. 
2.27.481 Acquiaition of ri&ht• in computer 

aoftware. 
2.27.482 {Reaerved) 

Subp.n 227.4-Ted\nk:al Data. Other Data. 
Computer Software, And Copyrighta 

227.470 aco,e. 
Thfa 1ubp~rt aeta forth the 

Department of Defenae policies and 
procedure a relating to the acquisition of 
technical data and computer software ae 
well aa righta in technical data. other 
data. computer aoftware. and 
copyrighta. Thia part does not apply to 
fiahte In computer aoftware acquired 
under GSA echedule contracta. 

227 •• 71 Olflultb & 

.. Commercial computer. software", at 
used in this subpart. means computer 
software which is used regularly for 
other than Government purposes and i1 
sold, licensed, or leased in significant 
quantities to the general public at 
established market or catalog prices. 

"Computer"', as used in this aubpart. 
means a data processing device capable 
or accepting data. performing prescribed 
o~rationa on the data. and supplying 

resulta of these operations: for 
le, a device that operates on 

discrete data by performing arithmetic 
and logic processes on the data. or a 
device that operates on analog data by 
performing physical processes on the 
data. 

"Computer data base", as used in this 
subpart. means a collection of data in a 
form capable of being processed and 
operated on by a computer. 

"Computer software". a a uaed in thia 
subpart. means computer program• and 
computer data bases. · 

"Computer toftware documentation", 
as used in this subpart. mean~ technical 
data, including computer listing• and 

. printouts. in human-readable form 
which (a) documents the desisn or 
details of computer aoftware, (b) 
explains the capabilities of the software. 
or (c) provides operating lnatruction1 for 
usins the software to obtain desired 
results from 1 computer. 

"Data", a• used in thia aubpart. means 
recorded information. regardless of form 
or method of the recordina. 

"'Detailed design data". 11 used in this 
aubpart, means technical data that 
describes the physical configuration and 
perfonnance characteriatica or an item 
or component in 1ufficient detaU to 
. ensure that an item or component 
produced in accordance with the 
technical data will be e11entially 
identical to the orisfnalltem or 
component. 

"Detailed manufacturina or process 
. data", a1 used in thla subpart. mean• 
! technical data that deacribea the a tepa. 
sequences, and conditions of 
manufacturing. procesaifta or aaaembly 
used by the manufacturer to produce an 
item or component or to perform a 
process. 

••Developed", aa used In this subpart. 
means that the Item. component, or 
process exista and i1 workable. Thus. 
the item or component must have been 
constructed or the process practi~ed. 
Workability is generally established 

1 when the item. component or proceea 
·has been analyzed or tested sufficiently 
to demonstrate to reasonable people 
skilled in the applicable art that there is 
a high probability that it will operate as 
intended. Whether, how much, and what 
type of analyaia or testins i1 required to 

I establish workability dependt on the 
nature of the item. component. or 

1 process. and the atate of the art. To be 
considered "developed". the item. 
component. or proce11 need not be at 
the atage where It could be offered for 
tale or aold on the commercial market. 
nor must the item. component or process 

'be actually reduced to practice within 
the meiinina of Title 35 of the United 
States Code. 

"'Developed Exclusively With 
Government Fund a", aa uaed in this 
1ubpart. meana. in connection with an · 

"Computer program", as ua~d in this 
subpart. means a aeries of instructiona 
or statements in a form acceptable to a 
computer. designed to cause the 
computer to execute an operation or 
operations. Computer program• include 
operatins aystema, assemblers. 
compilers. interpreter~. data 
management ayatema, utility program.a. 
aort-merse programs. and ADPE 
maintenance/diagnostic programs. aa 
well as applications program• such aa 
payroll. inventory control. and · 
engineering analysis programa. 
Computer programs may be either 
machine-dependent or machine­
independent. and may be general­
purpose in nature or be designed to 
aatisfy the requirements of a particular 
user. 

1 Item. component, or proceaa, that the 
coat of developnent waa directly paid 
for an whole by 'the Government ........ 

~ the de • eleprneftl waa required ...-err 
-eleruent o( paRQFIR&ftee under a· 
Government contract or subcontract. 

"Developed Exclusively at Private 
Expenae", as uaed in thiaaubpart. 

means. in connection with an Item. 
component. or procesa. that no part of 
the cost o( developnent waa paid for by 
the Government and that the 
development was not required~ 
elemeftt er perfermance under a 
Government contract or subcontract. 
Independent research and development 
and bid and proposal costa. at defined 
in FAR 31.205-18 (whether or not 
included in a formal independent 
research and development proaram). are 
conlidered to be at private expenae.-Mt 
-indhect costa of development &Je­

~Raidered Gevemment funded wheft 
ete, elapiRaAt ¥'11 rettttiretl •• •• 
elemeftt of perfel"'ftanee l:n • 
Ge, ei"'UftaAt eeA&raet er aw\JseAtJaa• 
Indirect coats are contidered funded at 
private expense when development waa 
not required •• aft elelfteftt el 
periermanee under a Government 
contractoraubconuact. 

.. Form. fit. and function data", aa used 
tn thia 1ubpart. me&J\1 technical data 
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that deacriba the required overaU 
phyaical.lunctional. and performance 
characteriatica. (alona with the 
qualification requirementa. if applicable) 
of an item. component. or procesa to the 
extent neceuary to permit identi&cation 
of phyaicaUy and functionally 
interchanaeable items. 

.. Government purpoae Ucenae rightl" 
(CPLR), aa used in this subpart. meana 
rightl to uae. duplicate. or dlac:loae data 
(and ln the SBIR Prosram. computer 
software), in whole or in part and ln any 
manner, for Government purpoaea only, 
and to have or permit othera to do 10 for 
Government purposes only. Government 
purposes include competitive 
procurement. but do not include the right 
to have or pennit others to use technical 
data (and In the SBIR Program. 
computer aoftware) for commercial 
purpose a. 

"Umited rights". at uaed in thia 
subpart. mean• right• to uae. duplicate, 
or discloae technical data, in whole or in 
part. by or for the Government. with the 
expre11 limitation that auch technical 
data ahaU not, without the written 
permission of the party aaaertin& limited 
rights. be: Released or diacloaed outaide 
the Government: used by the -
Government for manufacture. or in the 
case of computer software 
documentation. for preparina the aame 
or similar computer aoftware: or used by 
a party other than the Government. 
except when: 

(a) Release. diaclosure, or uae la 
necessary for emersency repalr or 
overhaul; provided that the releaae, 
disclosure. or uae outaide the 
Govf!mment ahaU be made aubject to a 
prohibition qainat further uae. releaae, 
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or disclosure, and that the party subpart, means that technical data or military needs, even though that dat~ 
n~serting li!llited rights be notified by computer software has not been would not customarily be disclosed in 
the contracting officer of such release, released to the public or furnished to commercial practice. When the 
disclosure, or use: or ·others without restriction on further use Government pays for research and 

(h) Relea·se or disclosure to a foreign ·or disclosure. Delivery of other than development. it has an obligation to ~ 
w)Vernment that is in· the interest of the ~unlimited rights technical data or foster technological progress through 
United States and is required for computer software to or for the wide dissemination of the information 1 
cvalue:tlional or informational purpose :Government under a contract does not and. where practicable, to provide ""'-
under the conditions of (a) above, ·in itself, constitute release to the publi~. competitive opportunities for other ~ 
except that the release or disclosure : ~ :interested parties. . _. 
may not include detailed manufacturing ~~7.472 A~ulsltlon policy for leal (3) Acquiring, maintaining. storing. 
or process data. ~~hta In teehntcaJ datal · d d b 
p rf u d Go t _...,_ technical dat~re costly and 

''Required as an Element of ~ 27.472- ~--l.. . 0 retrieving. protpcting an istri utingi -

C
e otrrmat··nceS bn ertra t'~emmend. th' The acquisition of technical data and burdensome for the Govemmenttt,_ 1 

subpart. means. in connection with the . the ng~ts to use that. dat equ1res a er! ?~· 1t IS necessary to_ avot. 1 
on e:tc or u con ac , as use m IS I . ~ . Th f · · ',d'-

development of an item, component, or balancmg of compeh~ in eresta. acqu1sahon of unnecessary techmcal t-
process, that the development was 1·· (a) The Qovernment s_lnterests. The · dat~ · t 
spt:cified in a Government contract or . Gove~ent has ext~nslVe needs for · 227.472-2 Establishing minimum ~ _; 
subcontraCt or that the development n:-any kmds of technical dat,nd the Government need~ ~/A 4 I 
was necessary for performance of a r1ghts to use such dat~lts needs may ~ c,.cw,~ ~~· h ll I 
Government contract or subcontract. exceed those of privati' commercial - Th.e uenlEpartmen~ ~fDefense s .a J 

··R tri t d · ht .. d · th' ~ustomers ~filliorta of separate it~ obtam o Y the m1rumum essential ( 
es c e ng s , as use m 1s ·~ • ~ -~ hn' 1 d A/..1 . h In f 

b · h th 1 1 ust be acquired. operated and ...Jec ICa ata anaata A8 ts. / 
Ru part. means ng ts at app Y on Y to I · . d , ~ , establishing the mmimum Government 
computer software, and include, as a ' mamtame aor e.ense purposes. . 

· · th 'ght t Teclanir.al dat re required for trainina needs. the followang factors shall ~e m•namum, en o- ~\ . . ---o ~~ll. .. AJJ;;_ 
(a) Use computer software with the "\J" of pers~nnel, verba~ a!ld 17pau, 10783 ·-/- _, 

computer for which or with which it was catalogu~g. standardlzatio~ mspection considered: Whether the item, · 
acquired. including use at any an~ q~ahty con.trol, packa~mg and component, er-processtr!i_.U_b_e.__ ___ _ 
Go\o·emment installation to which the , logast~ca operations. Techmcal data"' competitively acquired: whether repair "'\ 
computer may be transferred by the resulbng from research a~d and overhaul work will be contracted { 
Government; developm~nt and production co~tracts put: whether the repair or replacement 

(b) Use computer software with a must be disseminated to many dlffe~ent parts will be commercial items; or 
backup computer if the computer for . users .. The Goir:nment m~st make ~ whether the item will be acquired by 
which or with which it was acquired is : ~echmcal dat ~~ely available to form, fit and function data, performance t 
inoperative; mcn:ase com et.•t.JOn..lowe.r\costs and ._specifications, or by detailed design 

(c) Copy computer programs for provtde for mobahzabon. Fmally, the J data. In deciding how to acquire datal 
safekeeping (archives) or backup Govemm~nt has an interest in and~ right§~ the Department of i} 
purposes: and encouragl!'8 contrac~ors to dev~lop new Defense wall use the least i.iltrusive 

(d) Modify computer software~ or technolo~es and to Improve existing procedures in order to protect the ..J 
combine it with other software, subject technolo~aes to satisfy Government and contractor's economic interests {see ~ 
to the provision that those portions of : commercaal needs. To encourage Subpart 217.72). 
the derivative software incorporating ; contractors and subcontract~rs to 
restricted rights software are subject to 

1 

expe.nd ~sources in developmg · • 
the same restricted rights. apphcatlons of ~ese technologies, it w 

ln addition. restricted rights include !~ appropna.te to allow them to 
any other specific rights not inconsistent · exclustvely expl01t the technology. 
with the minimum rights in (aHd) above (b) The ,Contractor's Interests. 
that are listed or described in a contract Commercaal and non-profit . 
or described in a license agreement organizations have property rights and 
made a part of a contract economic inte~ts in technical datal.. 

"'Technical data", aa used in this j Technical da~ re often closely h~fcfin 
subpart. means recorded information. the commercta ector because theu 
regardless of the form or method of the disclosure to competitors could 
recording of a scientific or technical jeopardize the contractor's competitive 
nature (including computer software ad~antage. Pub~ic disclosure can cause 
documentation). The term does not senous economac hardship to the 
include computer software or data originating company. 
incid~ntal to contract administration, · (c) The Balancing of Interests. (1) The 
such as financial and/or management GovemmJmt'a need for technical datu 
information. · and a contractor's economic interest til' 

"Unlimited rights", as used in thia it do not ~ecessarily coincide. However, 
subpart. means rights to use, duplicate, . they may coincide. This la true ·in the 
release, or disclose, technical data or 1 case of innovative contractors who can 
computer software in· whole or in part, best be encoUraged to develop items of 
in any manner and for any purpose military ~sefulness when their rights in. 
whatsoever, and to have or pennit such items are scrupulously protected. 
others to do so. (2) The~Govemment nee<Js to 

·~unpublished'·, as used in this encourage delivery of dat~ssential for 

BHA's Patent, T~~ & Copyright Journal 

227.472-3 Rights In technical data. 

There are three basic types of rights 
which apply to technical data delivered 
under contract to the Government 
These are unlimited rights, limited 
rights, and Government purpose license 
rights. The Government is entitled to 
unlimited rights in technical data os 
enumerated in (a)(l) below. The 
Government will obtain limited rights as 
discussed in (b)(l) below. Goveniment 
purpose license rights may be 
established in accordance with (a)(2), 
(b)(2), or (c) below. 

(a) Unlimited Rights. (1) The 
Government is entitled to and, except as 
provided in paragraph (a)(2). will 
receive unlimited rights in-

(i) Technical data pertaining to items, 
components. or processes which have 
been or will be developed exclusively 
with Government funds: 

{ii) Technical data resulting directly 
from performance of experimental, ; 
developmental, or research work 
specified as an element of performance 
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under a Government contract or 
subcontract: 

(iii) Form, fit, and function data 
pertaining to items. components. or 
processes prepared or required to be 
delivered under any Government 
contract or subcontract: 

. (iv) Manuals or instructional materials 
(other than detailed manufacturing or 
process data) prepared or required to be 
delivered under any Government 
contract or subcontr·act necessary for 
installation, operation. maintenance, or 
training purposes: · 

(v) Technical data prepared or 
required to be delivered under any 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data or computer 
software: · 

(vi) Technical data. which are 
otherwise publicly available, or have 
been released or disclosed by the 
contractor or subcontractor, without 
restriction on further release or 
disclosure; 

(vii) Technical data in which the 
Government has obtained unlimited 
rights as a result of negotiations: 

(viii) Technical data previously 
delivered subject to limited rights or 
Government purpose license rights 
which have expired: and 

(ix) Technical data delivered under 
the contract which, at the time of 
delivery. are not identified in the listing 

escribed in paragraph (k) of the clause 
t 252.227-7013. 
(2) Exception to unlimited rights­

Government purpose license rights. (i) 
To encourage commercial utilization of 
technologies developed under 
Government contracts, the Government 
may agree to accept technical data · 
subject to Government purpose license 
rights (GPLR). The Government shall 
retain the royalty-free right to use, 
duplicate, and disclose data for 
Government purposes only and to 
permit others to do so for Government 
purposes only for a stated period of 
time. After the time period has elapsed, 
the GPLR will expire and the 
Government will be entitled to unlimited 
rights. 

(ii) In cases where the Government 
would otherwise be entitled to unlimited 
rights. the contracting officer should not 
agree to accept GPLR when-

(A) Technical data are likely to be 
used for competitive procurement 
involving large numbers of potential 
competitors, for items such as spares: 
and 

(B) Technical data must be published 
(e.g., to disclose the results of research 
and development efforts). 

(b) Limited rights. (1) Except as 
vide~ in paragraph (b}(2), the 

-. ,---
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Government will obtain limited rights in 
unpublished technical data pertaining to 
items, components. or processes 
developed exclusively at private 
expense, provided the data are properly 
marked with the limited rights legend 
and. provided they are not technical 
data described in paragraph (a) above. 

(2) Exception to limited rights­
obtaining greater rights in technical 
data. (i) If the Government needs data 
rights pertaining to items, components, 

·or processes developed exclusively at 
private expense to develop alternative 
sources, the contracting officer may 
negotiate with the contractor or 
subcontractor to acquire additional 
rights and technical assistance, where 
appropriate. Before acquiring additional 
rights, the contracting officer should 
consider alternatives, such a&-

(A) Developing alternate items. · 
components, or processes; or 

(B) Obtaining a commitment by the 
contractor or subcontractor to qualify 
additional sources. 

(ii) Greater rights in technical data 
may be obtained by negotiation of a 

i lump sum fee, royalty, GPLR or other 
arrangement. Any greater rights shall be 
stated as a separate contract line item. 

·The contracting officer shall not acquire 
any greater rights unless-

. (A) There is a need for disclosure 
outside the Government; and 

(B) If the specific rights are required 
for competitive procurement. the 
anticipated savings from competition 

. are likely to exceed the acquisition cost 
of the technical data and the rights 
therein. 

(c) Rights in technical data pertaining 
to items, components, and processes 
developed with mixed funding. As 
required by 10 U.S.C. 2320, the 
contracting officer will negotiate rights 
in technical data associated with an 
item, component. or process developed 
in part with Government funds and in 
part at private expense (mixed funding) 
whenever a contractor provides the 
notice contained in 252.227-7035 or 
252.227-7013 with respect to such data. 
Absent the notice, the Government shall 
have unlimited rights in the technical 
data and shall have met the obligation 
to negotiate. Negotiations shall begin at 
the earliest possible time and the results 
shall be incorporated into the contract, 
preferably at tiine of award. but in any 
event before d~livery of the data. 

227.473 Gen~ procedurn. 

227.473-1 Proced~ JOt .. tabllahlng 
rtghta ln techn~l da~ · 

(a) Notification requirements--{1) 
Background. The provision at 252.227-
7035 and the cl~use at 252.227-7013 

require offerors and contractors to 
notify the Government of any asserted 
·restrictions on the Government's right ·to 
use or disclose technical data or .-
computer software. This notice advises 
The contracting officer of the .contractor's 
or any subcontractor's intended use of 
items, components, processes, or · 
computer software that-

(i) Have been developed exclusively 
• at private expense; 
j (ii) Have been developed in part at 
, private expense; or 
. (iii) Embody technology developed 
·exclusively with Government funds for 
which the contractor or subcontractor 
requests the Government to grant 

. exclusive commercial rights. 
(2) Preaward notification. If a 

:solicitation will result in a contrac~t 
i requiring delivery of technical dat the 
. provision at 252.227-7035, Preawa 
Notification of Rights in Technical Data 

j and Computer SOftware, shall be 
included in the solicitation. This 

10784 

1 
~ 

ii 
~ 

~. 
-1 
j 

provision requires the offeror to identify ::>-
items, components, processes or ........._~ 
computer software which it intends to 
use and which woUld result in delivery 
of technical data to the Government l 
with other than unlimited rights. The , 
notification must be accompanied by the 
certification described in (a)(4) below. 

(3) Postaward notification. The 
Government needs continuing ) 
information about the contractor's intent 
to use items. components, processes or 
computer software that would result in 
ilelivery to the Government of technical 
data with other than unlimited rights. 
The clause at 252.227-7013 requires the 
contractor to continue the notification 
process during performance of the 
contract by notifying the contracting 
officer prior to committing to the use of 
the privately developed item. 
component. process or computer 
software. This notification must be 
accompanied by the contractor's 
certification as described in (a}(4) 
below. 

(4} Certifications. (i) If delivery of 
technical data is expected under a 
resultant negotiated contract. the 
provision at 252.227-7028. Requirement 
for Technical Data Certification, shall be 
induded in the solicitation. The 
provision requires the contractor to 
provide the following: 

(A) Identification of an existing 
contract or subcontract under which the 
technical data were uelivered or will be 
deli\'ered with other than unlimited 
rights. and the place of delivery; and 

(B) ldentificution of the limitation on 
the Government's right to use the data. 

4-7-88 Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington. D.C. 20037 



TEXT 

including identification of the earliP-st 
expiration dale for the limita.tion. 

(ii) lf pursuant to the preaward or 
pos!award notification procedures the 
offeror/contractor notifies the 
Government that technical data or 
~umputer software may be delivered 
with other than unlimited rights. then 
the notice must be accompanied by the 
(~ertification at 25~.227-7038. "Listing 
and Certification of Technology 
Df!\'eloped with Private Funding." 

(iii) This certification authorizes the 
contracting officer to request additional 
information needed to evaluate the 
assertions. 

(iv) This certification ~Assists the 
pHrties to negotiate righht in technic~tl 
data and computer software to be 
deliv~red to the Government with other 
than unlimited rights, but does not alter 
the rights of the parties which are 
contained in the clause at 252.227-7037. · 

(b) f:.'stablishing rights in technical 
data~t) General. The contracting 
officer shall review and evaluate 
assr.rtions contained in preaward or 
postaward notifications to determine the 
likely impact on the Government's 
ability to meet its needs. The contracting 
officer shall then either-

(i) Agree with the assertions; 
(ii) Enter into negotiations to establish 

the respective rights of the parties: or 
(iii) Determine that negotiations are 

not practicable. in which case the rights 
will be established in accordance with 
{dJ below. 

(2J NHgotiations-{i} Negotiation 
factors. The contracting officer shall 
consider the following factors whe~n 
ncgo~iating rights in technical data 
de~teloped with mixed funding or w en 
the Government negotiates to relinquish 
ri~hts. or to ecquire greater rights: 

(AJ The ur.quisition strategy for the 
item or system (including logistics 
support): 

{B) Whether the item or system (or 
related logistics support) will be 
competed; 

(C) Timing of such competition: 
(0) Whether the technology can be 

commercialized: 
(E) Funding contributions of the 

respective parties: 
(F) Development of alternative 

sources for industrial mobilization or 
other purposes; 

(G} Burden on the Government of 
prot~cting th~ontractor's rights in 
technical dat· · 

(ii) Negotia 11 situations. The 
following are e'l(amples of how the 
ne~otiution factors in (b)(2)(i) above 
m~1y be applied: 

(A} When the Government does not 
have Hn immediate need to use the datu 
for competitipn and the contractor has · 
nut requested exclusive commcrciHI 
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rights in the data, the Government will 
negotiate to establish limited rights 
which. upon expiration of a time 
limitation, shall become unlimited rights. 

(B) Where the Government requires 
use of data for immediate competition. 
the contractor has requP.stcd exclusive 
commercial rights in the data (i.e., the 
data has commercial applir.ation), and 
protecting the contractor's rights is not 
undLJly burdensome on the Government, 
the contracting officer will negotiate 
GPI..R which will expire after a specified 
·period of time and become unlimited 
. rights. 

(C) Where the Government requires 
. immediate use of the data for 
competition and the contractor has no 
interest in commercializing the data, the 
Go\'emment may negotiate to obtain 
unlimited rights. 

(iii) Negotiation of time periods. When 
time limitations for either GPLR.or 
limited rights are negotiated they shall 
.be expressed in the contract ai a date 
cert~tin and should normally be no less 
th~tn one year nor more than five years 

after the estimated date of first 
production delivery to the Government 
of the item, component, process. or 
computer software to which the 
technical data pertains. 

(A) The time limitations will be based 
on the following factors: 

(1) Relative funding contj.jbution of 
the parties: 

(2) Anticipated date the technical data 
will be needed for contpetition: 

{3} The economic life of the 
technology: 

(4) The contractor's or subcontractor's 
agreement to establish or assist in 
establishing additional sources of 
supply: · 

· (5) The burden on the Government in 
restricting disclosure: 

(6) The potential commercial uses of 
the technology: 

(D) Time limitations for GPLR and 
limited rights sreater thaR fi • e ) ears 
may be negotiated to provide the 
contractor a reasonable opportunity to 
rct:over its private investment. if: 

(1) The technical data will not be 
needed for competition: and · 

(2) Longer period~re approved by 
the chief of the con~racting officeA 

(C) Time limitations for Umited~g~ts 
~tnd GPLR may be extended. if: 

( 1) Other interes~ed parties have not 
rt:quest~d Hccess to the technical data: 

(2) The technicul'data need not be 
publicly disclosed (o meet a specified 
Government need: and 

(.1) The contractor provides adequHte 
consideration for remarking any 
technical data with revised legends. 

(Vol. 35) 485 I 

(iv) Nun-statldard license rights. 
Unlimited rights, ~vernment purpose 
license rights. and limited rights and 
combinations of these rights (i.e .. with 

·time limitat-ions) are considered 
. standard license rights. All other license 
rights arc consid~red non-standard ~ 

' license rights and shall not be 
negotiated unless approv~ by the head 
of the contracting activity, 
· (c) Contract documenla ion-41) - .;'_ 

;Listing. (i) The contracting officer shall < 
1 incorporate into the contract a list of , 
1
any items. components. processes.,(and ~ 
rights therein) to be delivered with~ 
than unlimited rights. \ 

(ii) During the life of the contract, a · • 
·:bilateral modification of the contract 
:may be appropriate to incorporate the 
·privately developed items. components. 
processes. or computer software 
identified by the contractor under the 
notification procedures. Also, during 
contract performance. changing 
conditions (e.g .• schedule or cost) may 
·require bilatejfal modification of the list 
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(iii) By the time the technical data are 
delivered to the Government. the list 
must-

( A) Identify the items components. 
··processes, or computer software to 
which the technical data pertains: 

(B) Identify or describe the technical 
data or computer software subject to 
other than unlimited rights: and 

(C) Identify or describe, as 
appropriate, the category or categories 
of Government rights, the agreed-to time 

·limitations. or any special restrictions 
on the use or disclosure of the technical 
data or computer software. 

(2) Standard Non-disclosure 
agrcer.:ents. (i} Technical data subject to 
other than unlimited rights shall not be 
released outside the Government unless 
the release is subject to a prohibition 
against further release. use. or 
disclosure. If the data is subject to 
GPLR. the recipient must sign the 
Standard Non-disclosure Agreement 
shown below. This Agreement must be 
executed by an official authorized to 
bind the contractor. 

(ii) Nothing in this section impairs the 
rights of the developer of the data and 
third parties from independently 
entering into agreements concerning 
commercial uses of the data. 

(iii) The contracting officer shall 
require each contractor receiving datH 
subject to GPI..R to execute the Standard 
Non-disclosure Agreement before 
receipt of the data. If a contractor has 
previously signed an agreement. the 
earlier agreement may be provided. 
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Standard Non-disclosure Agreement 

The undersigned. 
me) 

as the authorized representative of 
(company name) 

(hereinafter. "the licensee"), requests 
technical datwsubject to Government 
PUrpose Lacense Rights (hereinafter, 
"GPLR data") to compete for. perform. 
or to prepare to compete for, or to 
perform Government contracts. In 
considers lion therefor: 

(1) Licensee agrees that the GPLR data 
identified in this agreement shall be 
used only for Government purposes. 

{2) Licensee agrees to provide written 
notice and a copy of the non-disclosure 
agret:mcnt to the contractor whose name 
appears in the GPLR legend (hereinafter 
referred to as the "contractor") 
whenever it receives GPLR data. The 
notification shall identify the GPLR 
data, the date and place of its receipt 
and the source from which the data was 
received. 

(3) Licensee shall not, without prior 
written permission of the contractor, 
provide or disclose any GPLR data to 
any other company. person or entity, 
except its subcontractors. The Licensee 
agrees not to disclose GPLR data to any 
ubcontractor or potential subcontractor 

ss the subcontractor or potential 
subcontractor has executed the 
Standard Non-disclosure Agreement. 

(4) Licensee agrees not to us' GPLR 
data for commercial purposey,\ 

(5) Licensee agrees to adopt operating 
procedures and physical security · 
measures designed to protect GPLR data 
from disclosure or release to 
unauthorized third parties. 

(6) Licensee agrees to indemnify the 
Government, its agents and employees 
from all liability arising out of. or in any 
way related to, the misuse or 
unauthorized disclosure by the licensee, 
its employees or agents of any GPLR 
data it received. Licensee will hold the 
Government, its agents and employees 
harmless against any claim or liability, 
including attorney fees. costs and 
expenses, arising out of the misuse or 
unauthorized disclosure of any GPLR 
data supplied to the licensee hereunder. 

(7) Execution of this non-discbsure 
agreement by the licensee or any of its 
authorized subcontractors is for the 
benefit of the contractor identified in the 
legend on any GPLR data received. Any 
s·uch contractor is a third party 
benefir.iary of this agreement who may 
have the right of direct action against 

licensee to enforce the agreement or 

to seek damages which may result from 
any material breach of the agreement. 

(8) This agreement shall be effective 
only for so long as the data remains 
unpublished (or until the GPLR legend 
expires). 

Signed this_. _day of-- 19 __ 

Ucensee 

(d) Negotiation impracticable. (1) The 
contracting officer may determine that 
negotiations are impracticable when 
there are numerous offerora or when an 
award must be made under ursent 
circumstances. This determination must 
be approved by the chief of the 
contracting office. In such cases the 
contracting officer will notify the 
contractor. The contracting officer's 
notification shall provide that if, after 
receiving the notice, the contractor 
elects to use the item. component. or 
process that is asserted to be developed 
in part at private expense, it shall 
provide written notice to the contracting 
officer. In that event, the contracting 
officer shall insert a provision in the 
contract providing procedures for 
subsequent negotiation of the respective 
rights of the parties. 

(2) Data rights need not be negotiated 
for small purchases and contracts 
a warded using sealed bidding. 

(e) Contract clause. The contracting 
officer shall insert the basic data lela use 
at 252.227-7013, Rights in Technical 
Data and Computer Software, in 
solicitations and contracts when 
technical data is specified to be 
delivered or computer software may be 
originated, developed, or delivered. 
provided that such clause shall not be 
used in solicitations and contracts-

(l) When existing works are to be 
acquired in accordance with 227.477; 

(2) When special works are to be 
acquired in accordance with 227.476; 

(3) When the work will be performed 
by foreign sources in accordance with 
227.475-5: and 

(4) For architecl-engineer services or 
construction in accordance with 227.478. 

227.473-2 Prohlbttlona. 
(a) In accordance with 10 U.S.C. 

2320(a)(l), a contractor or subcontractor 
may not be prohibited from receiving 
from a third party a fee or royalty for the 
use of technical data pertaining "to an 
item. component, or process developed 
exclusively at private expense by the 
contractor or subcontractor, except as 
.otherwise specifically provided ·by law. 

(b)(l) In accordance with 10 U.S.C. 
2320(a)(2J(F), a contractor or a . 
subcontractor (or a prospective; 
contractor or subcontractor) may not be 
required, as a condition of being 

responsive to a solicitation or as a 
ccndition.fiJr the award of a contract or 
subcontract-

(i) To sell or-otherwise relinquish to 
the United States any rights in technical 
data beyond those to which the 
Govemment is entitled under 10 U.S.C. 
2320(a)(2) (C) and (D); or · 

(ii) To refrain from offering to use. or 
from using. an item, component, or 
process to which the contractor is 
entitled to restrict the Government's 
rights in technical data under 10 U.S.C. 
2320(a)(2)(B). 

(2) It is permissible to evaluate ~uch 
factors as the impact on life cycle costs 
of limitations on the Government's 
ability to use or disclose the technical 
data. Further. nothing prohibits 
agreements which provide the 
Government with greater rights than it 
would otherwise be entitled to, for a fair 
and reasonable price (see 227.472-
3(b)(2)). 

(c) Prime contractors and higher-tier 
subcontractors are prohibited from using 
their power to award subcontracts as 
economic levE'rage to acquire rights in 
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technical data from their subcontractors. 
A subcontractor, who would have the 
right pursuant to 227.472-3(b) to furnish 
technical data with limited rights, may 
furnish data directly to the Government 
rather than th!Ough th~ prime . t. t/u 
contractor~~~ 
~ ~adentlfication 
~~~ta. 

(a) Clauses. The contracting officer 
shall include the clauses at 252.227-7018 
and 252.227-7029 in all contracts which 
also contain the clause at 252.227-7013. 
These clauses contain marking 
requirements-for technical data and 
computer software and related 

-~ 

procedures. ..L ~ 
(b) Contractor marking procedures. ~ 

The contractor's procedures required 
under the clause at 252.227-7018 shall be r 
reviewed by the contract administration _ 
office and the contracting officer may 
•uithhelEI pa) fftents tmdet the clause at ~ 
362.2-27 9'636 fat failure to establish. 
maintain ai{follow adequate marking 
procedure 
· (c) Unmar. ed technical data. 

Technical data received with no 
restrictive markings are deemed to be 
furnished with unlimited rights. 
However, within six months after 
delivery of such data, the contractor 
may request permission to place 
restrictive markings on the data at its 
own expense. The contracting officer 
may approve the request if the 
contractor-
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3,. t T~:.~mon•trotes that the omission 
N ~ -~ ... s inadvertent; 

\ (2) .utH~lishes t~ttt the use of the 
, ~ markmgs 11 authonzed; and 
..;, ~ (3} Relie\'es the Government of 
~ lic.bility with respect to the technie~tl 

datJ1 
--tal Unjust1lied markings. If the 

contracting officer belie\·ee that 
restricti\·e markings are not justified. the 
contrttcting officer will follow the 
procedures in 227.47~ and the clause 

(e) Non-conforming markings. If ~
. at 252.227-7037. 

.1J technical data which the contractor it 
~ acthori7.ed by the contract to furnish 

· N with restrictive markings it received 
\. ~ ~.-ith non-confonning markinss. the 

,r::..._ technical data ehall be used accordins 
't'~ to the proper restriction. and the 
~ contractor 1hall be required to correct 

the markings to confonn with the 
contract. Copyright notices which 
confonn to the requirement in 17 U.S.C. 
401 and 402 are not considered 
restrictive markings. If the contractor 
faila to COrTeCt the markingl within 80 
daya after notice. Government personnel 
may correct the marldns• at the 
contractor'• expense. notify the 
contractor in writing. and thereafter may 
use the technical data accordingly. 

227.413-4 Vllldatson of lfttrictlft 
martUnga on techllie81 data. 

(a) General. The clause at 252.227-
7037 seta forth rights and procedures 
pertaining to the validation of restrictive 
marldngs asserted by contracton and 
subcontracton on deliverable technical 
data and shall be included in all 
solicitations and contract. which 
require the delivery of technical data. 
The Gove;nmen_vhe111lcf review the 
vahdaty o any auerted restriction on 
technical data deliverable under a 
contract. This review should be 
aCGOmplished before acceptance of the 
technical data. but no later than three 
years after final payment or three yean 
after delivery of the technical data to 
the Government. whichever l1 later. The 
contracting officer may challenge 
restrictive markinp if there are 
reasonable grounds to question their 
validity but only if the three-year period 
has not expired. However. the 
Government may challenge a restrictive 
marking at any time if the technical data 
(1) is publicly available; (2) baa been 
furnished to the United Statea without 
restriction; or (3) haa been otherwite 
made available without restriction. Only 
the contracttns officer· 1 fmal decision 
resolving a fonnal challenge conatitute1 ~ 
"validation" a1 addre11ed in 10 U.S.C. 
2321. A decision by the Government not ) 
to challenge a reatrlctive marking or 

. /;' 
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asserted restriction doea not constitute 
··validation". 

(b) Prechallenge request for 
information. (1) Prior to making a 
written detennination to challense. the 
contracting officer mu1t request the 
contractor or aubcontractor to furnish 
infonnation explaining the basis for any 
asserted reatriction.lf thia infonnation ie 
incomplete. additional justification 
should be requested. The contracting 
officer ahould provide a reasonable time 
for submission of the required data. 

(2) The contracting officer should 
request advice from the cognizant 
Government activity havina interest in 
the validity of the markinaa. 

(3) H the contractina officer. after 
reviewing all available information. 
determines that reasonable groundt 
exist to question the CUJTent validity of a 
restrictive marking. and that continued 
adherence to the marking would make 
subsequent competition impracticable or 
if the contractor or aubcontractor faila to 

1 respond to the prechallense requeat 
within a reasonable period. the . 
contraclinl officer ahall cballense the 
restriction followins the procedure~ in 
th~ douse at 252.2%1-1037. 

221.41S-I RetMclet tor noncompt(.o.g 
1Khlle81 data. 

(a) When data doea not comply with 
the contract. the contracting officer 
should consider all remedies. These 
remedies include reduction' of progress 
payments. withholding rmal payment. 
contract termination. and a reduction in 
contract price or fee. 

(b) The clause at 252.221-1030. · 
Technical Oat-Withholding of 
Pa)-ment. ls designed to a11ure timely 
delivery of technical data and shall be 
included in aolicitation1 and contracts 
requiring delivery of technical data. 
Unle11 the contract apecifies a lesser 
withholding limit. the clause pennita 
withholding up to 10 percent of the 
contract price. The contracting officer 
shall determine the amount to be 
withheld after considering the estimated 
value of the technical data to the 
Government. Payment shall not be 
withheld when non-delivery reaulta from 
cause~ beyond the control and without 
the fault or nesligence of the contractor. 

(c) H delivery of technical data i1 
required. the clause at 252.227-7036. 
Certification of Technical Data 
Conformity. shall be included in 
solicitationt and any resultant contract. · 

227A7W IR•arwdJ 

J27A74 (AIMnred) 

227.475 Other procedurn. 
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227.475-1 Dati requtrementa. 

(a) The cl<tUse at 252.227-7031. Otttd 
Requirements. shall be included in all 
solicitations and contracts. e"cept that 
the clause need not be included in-

(1) Any contract or order less than 
$25.000; 

(2) Any contract awarded to a 
contractor outside the United States. 
except those awarded under Subpart 
225.71. Canadian PUrchases; 

(3) Any research or exploratory 
development contract when reports are 
the only deliverable item(e); 

(4) Any service contract. when the 
contracting officer determine• that the 
use of the DO Form 1423 is impractical: ·-·-

(5) Any contract under which 
construction and archllectural drawings 
and specification• are the only 
deliverable items: 

(6) Any contract for commercial item.a 
when the only deliverable data ia auch 
an item. or would be packaged or 
furnished with auch item• in accordance 
with customary trade practices; or 

(7) Any contract for items contaiJUna 
. potentially danaeroua material requiring 
controlt to aasure adequate aafety. 
when the only deliverable data it the 
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Materials Safety Data Sheet (MSDS) 
required by the clause at FAR 5%.223-3. 

(b) The clause at 252.227-7031, Data 
Requirements. states that the contractor 
is required to deliver only data lilted on 
the DO Form 1423 and data deliverable 

,. under clauses prescribed in the FAR anJ , 1 

n~, ~ .1- /~-c r;.. ~ 
227.475-2 Defetftd delivery Md defened 
ordertng. 

(a) General. Technical data and 
computer software is expensive to 
prepare. maintain and update. By 
delaying the delivery of technical data 
or software until needed. storage 
requirements are reduced and the 
probability of using obsolete technical 
data and computer aoftware la 
decreased. Purchase of technical data 
and computer software which may 
become obsolete because of hardware 
changes is also minimized. 

(b) Deferred delivery. When the 
contract requires delivery of technical 
data or computer aoftware. but doea not 
contain a time for delivery, the clauae at 
252.221-7028 .. Deferred Delivery of 
Technical Data and Computer 
Software''. shan be included in the 
contract. The clause pennita the 
contracting officer to require the 
delivery of data identified as .. deferred 
delivery" data at any time until two 
yeara after acceptance by the 

---.-·-···~----"-'"•····- .. ·-.-~...,_,..,....-..._.... ______________ _ 
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Government of all items (other than data government. it will, to the maximum 
or computer software) under the extent practicable. give reasonable 
contract or contract termination, notice to the contractor or subcontractor 
whichever is later. The obligation of asserting rights in the technical data. 
subcontractors to deliver such technical Any release shall be subject to a 

ala expires two years after the date the prohibition against further release, use 
prime contractor accepts the last item - or disclosure. 
from the subcontractor for use in the 
performance of the contract. The 
contract must specify which technical 
data or computer software will be 
subject to deferred delivery. The 
contracting officer~ provide 
surlicaent nohce to permit timely 
delivery of the technical data or 
computer software. 

(c) Deferred ordering. When a 
potential need exists for technical data 
or computer software, but a finn 
requirement is not established. the 
clause at 252..2.27-7027, "'Deferred 
Ordering of Technical Data or Computer 
Software", should be included in the 
contract. Under this clause. the 
contracting officer may order any 
technical data or computer software that 
has been generated as part of the 
performance of the contract. The 
contracting officer may order technical 
data or computer software under this 
clause at anytime until three years after 
acceptance of all items (other than 
technical data or computer software) 
under the contract or contract 
termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 

227.475-5 O¥erMu contrxta wtth . 
fcnlgn eources. 

The clause at %52.221-7032. Right• in 
Technical Data and Computer Software 
(Foreign). should be used In solicitations 
and contracts with foreign sources when 
the Government will acquire unlimited 
rights in all deliverable technical data, 
and computer software. However. the 
clause shall not be used in contracts for 
special works (see section 221.478), 
contracts for existing works (see section 
227.477), or contracts for Canadian 
purchases (see Subpart 225.71. Canadian· 
Purchases). However. the clause at 
252.~7-7013, .. Rights in Technical Data 

· and Computer Software", shall be used 
whenever the rights to be obtained are 
those which would be obtained if 
contracting with United States firma. 
Either clause may be modifiecl'to meet 
the peculiar requirements of the foreign 
acquisition: Provided. it .is c~aiatent 
with sections 221.472 and 221.481. 

227.475-e [R...wd) 

227.475-7 [RHet'Ved) 

ftware expires three years after the 227.475-t Publcatlon for aale. 

te the contractor accepts the last item Alternate 1 of the clause at 252.221-
under the subcontract. ~hen the data 7013. Rights in Technical Data and 
nn~ computer software ts ordered, the Computer Software. may be used in 
dehveiY dates shall be negotiate~d an~ esearch contracts when the contracting 
the contractor comp~nsated for officer determines. in consultation with 
converting the technical data or . counsel. that public dissemination by 
computer software into the prescribed the contractor: 
form. Compensation to the contractor (a) Would be in the Interest of the 
shall not include the cost of technical Government: 
data or computer software which the (b) Would be facilitated by the 
Government has already paid for. Government relinquishing its right to 

227.475-3 Warrantln of technical data. 

The factors contained in Subpart 
246.7. Warranties, ahaU be considered in 
deciding whether to include warranties 
of technical data. The baaic techrtical 
data warranty clause is set forth in the 

·clause at 252.246-7001. There are two 
alternates to the basic clause. The basic 
clause and-eppropriate alternate should 
be selected in accordance with section 
246.708. 

publish the work for sale, or to have 
others publish the work for sale on 
behalf of the Government. 

227.47. Spedal worb. 
(a) The clause at 252.227-7020. Rights 

in Data-Special Worka. ahall be uaed 
in all contracts where the Govemment 
needs ownership and control of the 
work to be genera ted under the contract. 
Examples include: · 

(1) Production of audiovisual worka 
including motion pictures: 

(2) Television recordings with or 
without accompanying sound; 

(3) Preparation of motion picture 
scripts, musical compositions. sound 
tracks. translations, adaptations. and 
the like: 

(4) Histories of the respective 
Departments for services or units 
thereof; 

(5) Works pertaining to recruiting. 
morale. training, or career guidance; 

(6) Works pertaining to the instruction 
or guidance of Government officers and 
employees in the discharge of their 
official duties; and · 

(7) Production of technical reports and 
studies. 

(b) Contracts for audiovisual worka 
may include limitations in connection 
with music licenses, talent releases. and 
the like which are consistent with the 
purpose for which the works are 
acquired. 

227.477 ContniCtl tor .cqulaltlon of 
exlatJng workL 

(a) Acquisition of existing worlcs. (1) 
The clause at 252.227-7021, Rights in 
Data-Existin8 Worka.·aha.ll be uaed in 
contracts exclusively for the acquiaition 
of existing motion pictures. televiaion · 
recordings, or other audiovisual worka. 
The contract may contain limitation• 
consistent wtth the purposea for which 
the material covered by the contract ia 
being acquired. Examples of these- . 
limitations are-{i) means of exhibition 
or transmission: (ii} time: (iii) type of 
audience: and (iv) geographical location. 
The indemnity language in paragraph (c) 
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of the clause may be modified to be 
consistent. 

(2) In contracts which call for the 
modification of existing motion pictures.. 
television records, or other audiovisual 
works through editing, translation. or 
addition 'of subject matter, the clause at 
252..227-7020. Rights in Data-Special 
Works. appropriately modified, shall be 
used. 

(b J Off-the-~helf acquisition of books 
and similar items. Unless the right to 
reproduce technical data is an objective 
of the contract. no contract clause 
prescribed in this part need be included 
in contracts aolely to acquire data, other 
than motion pictures. which exist before 
the start of the acquisition (such as the 
off-the-shelf acquisitions of existing 
products). 

227.471 ~ltect4nginHr and 
conatructlon contrecta. 

227.471-1: QenenL 

This eettion sets forth policies and 
procedures. pertaining to data, 
copyrights. and restricted designs 
unique to:the acquisition of conatruction 
nnd arcbi~ect-engineer services. 
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227.478-2 Acquisi1ion and use of plans. 
speceficatiuns. and drawings. 

(a l .4 .~ch itecturol designs and data 
ch:us·(··s for architect-engineer or 
{.,,:,~/• u•~tion contracls-{1) Plans and 
speCifications and as-built drawings. (i) 
E:xc~pt as provided in (a)(1)(ii) below. 
use the clause at 252.227-7022. 
Government Rights (Unlimited), in 
solicitations and contracts for architect­
~ngineer services and for construction 
im·oh·ing architect-engineer services. 

(ii) \\'hen the purpose of a contract for 
architect-engineer services or for 
construction involving architect­
engineer services is to obtain a unique 
architectural design of a building. a 
monument. or construction of similar 
nature. which for artistic, aesthetic or 
other special reasons the Government 
does not want duplicated. the 
Government may acquire exclusive 
control of the data pertaining to design 
by including the clause at 252.227-7023. 
Drawings and Other Data to Become 
Property of Government. in solicitations 
&&nd contracts. 

(2) Shop drawings for construction. 
The Government shall obtain unlimited 
rights in shop drawings for construction. 
In solicitations and contracts calling for 
delivery of shop drawings, include the 
clause at 252.227-7033. Rights in Shop 
Drawings. 

227.478-3 Contracts for construction 
supplies and research and development 
wortt. 

The provisions and clauses required 
by thif' section shull not be used when 
the acquisition is limited to either (a) 
ccnstruction supplies or materials. (b) 
experimental. de,·elopmental. or 
research work. or test and evaluation 
~tudies of structures. equipment. 
processes. or materials for use in 
construction; or (c) both. 

227.478-4 [ResentedJ 

227.478-5 Approval of restricted dealgna.. 

The clause at 252.227-7024. Notice and 
Approval of Restricted Designs. rna)' be 
included in architect-engineer contracts 
to permit the Government to make 
informed decisions concerning 
nonpompetitive aspects of the design. 

227.47i Small Bualnea Innovative 
ReNard! Program (SBIR Prognun). 

(a) Public Law 97-219, .. Small 
Business Innovation Developnent Act of 
1982''. requires the Department of 
Defense to establish a Small Business 
Innovation Research Program (SBIR 
Program). Small Business 
Administration (SBA) Policy Directive 
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No. 6~1 provides guidance on the 
program. 

(b)(t) Data and computer software 
generated under an SBIR program 
contract shall not be disclosed outside 
the Government for two years after 
contract completion, except-

(i) When necessary for program" 
evaluation. or 4.... ~ 

(ii) When the contractor c<tylsents in,{ 
writing to additional disclosure. 1 

(2) Upon expiration of the period of 
non-disclosure. the Government shall 
have a nonexclusive. worldwide, 

. royalty-free license in technical data 
and computer software for Government 
use. 

. (c) Copyrights in tec_hnical data and 
computer software generated under an 
SBIR program contr&ct shall. when 
agreed to in writing by the contracting 
officer, be owned by the contractor. The 
Government should obtain a royalty­
free license under any copyright. Each 
·publication of copyrighted material 
should contain an appropriate 
acknowledgment and disclaimer 
statement. 

(d) The clause at 252.227-7013, Rights 
in Technical Data and Computer 
Software. with Its Alternate n. shall be 
included in all contracts awarded under 
the SBIR Program which require delivery 
of technical data or comput~r software. 

2n.4ao Copyrights. 

(a) 1n general. the copyright law gives 
an owner of copyright the exclusive 
rights t~ 

: (1) Reproduce the copyrighted work: 
· {2) Prepare derivative works; 

(3) Distribute copies or phonorecords 
to the public: 

, (4) Perform the copyrighted work 
publicly: and 

(5) Display the copyrighted work 
publ~·cly. 

(b _aterial that .is protected 
under th op)Tight law is not in the 
public domain. even though it may have 

. been published. Acts inconsistent with 
the rights in (a) above may not be 
exercised without a license from the 
copyright owner. 

(c) Department of Defense policy 
allows the contractor to copyright any 
work of authorship first prepared. 
produced. originated. devc~Joped. or 
generated under a contract. unlt>ss the 
work is designated a "special work". If 

. the work Ia a special work, the 
Covemment retains owncNthip and 
control of the work. The contractor may 
not assert any rights or cleiim to 
copyright in special works. The 
contractor is required to grant to the 
Government. and authorize the· 
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Government to grant to others a 
non~xdusive, paid-up, worldwide 
license for Government purposes in a•~Y 
work of authorship (other than a 
"special work") first prepared, 
produced. originated. developed. or 
generated under the contr~ct. 

(d) The clause at 252.227-7013. Rights 
in Technical Data and Computer 
Software. requires the contractor to 
grant the Government and authorizes 
the Government to grant to others a 
nonexclusive, paid-up, worldwide 

, license for Go\.-ernment purposes. under 
· any copyright owned by the contractor 

in any technical data or computer 
software prepared for or acquired by the--­
Government under the contract. The 
clause at 252.227-7020. Rights in Data_:_ · 
Special Works. requires that any work 
first produced in_»e performance of the 
contract becom(.t~e sole property of the 
Government, and the contractor agrees 
not to assert any rights or establish any 
claim to copyright in such work. This 

'clause requires that the contractor grant 
to the Government and authorize the 

. Government to grant t9 others a 
nonexclusive. paid-up. worldwide· 

'license for Government purpos.es in any 
portion of a work which is not fli'St 
produced in the performance of the 
contract but in which copyright is 
owned by the contractor and which is 
incorporated in the work furnished 
under the contract 
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(e) The clauses at 252.227-7013 and 

252.227-7020 provide that. unless written 
approval of the contracting officer is 
obtained, the contractor agrees not to 
include in any work prepared, produced, 
originated, developed, generated or 

. ucquired under the contract; any work 
of authorship in which copyright is not · 
ownP.d by the contractor without 
r~cquiring for the Government and those 
acting by or on behalf of the · 
Government a nonexclusive. paid-up. 
worldwide license for Government 
purposes in the copyrighted work. 

227.481 AequlsJtlon of rights In computer I 
aottware. lEX.T \S Mt~ShJ{( ! ! . 
227.482 (Reserved) 

PART 252-SOLICITAnON 
PROVISIONS AND. CONTRACT 
CLAUSES 

3. Sections 252.227-7013,252.227-7018 · 
through 252.227-70~4. 2;j2.22i-7026 
through 252.227-7037 ate revised: 
sections 252.227-7016. 252.227-7017 and 
252.227-7025 are re.moved and reserved: 
and section 252.227:-7038 is added to 
read as follows: · · 
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252.227-7013 Rights In technical data 1nd 
computer software. 

As prescribed at 227.472-J(e) and 
479(d). insert the following clause: 

in Technical Data and Computer 
(APR 1988) 

(a) Definitions. 
{1) "Commercial computer software", as 

u"ed in this clause, means computer software 
which is used regularly for other than 
Government purposes and is sold, licensed. 
or leased in significant quantities to the 
general publir. at established market or 
catalog prices. 

(2) "Computer", as used in this clause, 
means a data processing device cap.able of 
accepting data, performing prescribed 
operations on the data, and supplying the 
results of these operations: for example, a 
device that operates on discrete data by 
performi~ arithmetic and logic processes on 
the uata. or a device that operates on analog 
datu hy performing physical processes on the 
data. 

l3) "Computer data base", as used in this 
dause. m~ans a collection of data in a form 
capable of being processP.d and opcrnted on 
by a computer. 

(4) "Computer program". as uRed in this 
clause. means a series of instructions or 
statements in a Conn acceptable to a 
computer. designed to cause the computer to 
execute an operation or operations. Computer 
programs include operating systems, 
assemblers. compilers. interpreters. data 
management systems. utility programs. sort­
merge programs. and ADPE maintenance/ 
diagnostic programs. as well as applications 

ms such·as payroll. inventory control 
engineering analysis programs. Computer 

programs may be either machine-dependent 
or machine-independent, and may be general­
purpose in nature or be de!;igned to satisfy 
the requirements of a particular user. 

(5) "Computer software", as used in this 
claus'!, means computer programs and 
computer data bases. 

(6) "Computer software documentation", as 
usr.d in this clause, means technical data, 
including computer listings and printouts, in 
human-readable form which (I) documen.ta 
th~ design or details of computP.r software, 
(ii) explains the capabilities of the software. 
or (iii) provides operating instructions for 
using the software to obtain desired results 
from a computer. 

(7) "Data", tiS used in this clause. means 
recorded information, regardless of form or 
method of the recording. 

(8) "Detailed design data", as used in this 
clause. means technical data that describes 
the physical configuration and performance 
characteristics of an item or component in 
sufficient detail to ensure that an itP.m or 
component produced in accordance with the 
technical data will be essentially identical to 
the original item or component. · 

{9) "Detailed manufacturing or process 
data", as used in this clause, means technical 
data that describes the steps. sequences. and 
conditions of manufacturing, processing or 
assembly used by the manufacturer to 
produce an item or component or to perform 
a process. 

(10) "Developed". as used in this clause, 
that the item. component, or process 
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exists and is workable. Thus. the item or 
component must have been constructed or 
the process practiced. Workability is 
generally established when the item. 
component or process has been analyzed or 
tested sufficiently to demonstrate to 
reasonable people skilled in the applicable 
art that there is a high probability that it will 
operate as intended. Whether, how much. 
and what type of analysis or testing it 
required to establish workability depends on 
the nature of the item. component. or process. 
and the state of the art. To be considered 
"developed' .. the item. component. or proce11 

·need not be at the stage where it could be 
offered for sale or sold on the commercial 
market. nor must the item. component or 
process be actually reduced to practice 
within the meaning of Title 35 of the United 
States Code. 

(11} "Developed Exclusively with 
Government Funds", as used in this clause, 
means, in connection with an item. 
component, or process. that the coat of 
development was directly paid for in whole 
by the Government or that the development 
was required U 8A eleMeAt ef perfertl'lillft88 
under a Government contract or subcontract. 

(12) ·"Developed Exclusively at Private 
. Expense", as used in this clause. meana. in 
connection with an item. component. or 
process, that no part of the coat of 
development was paid for by the Government 
and that the development waa not required 
ae aft sltJIIA&At gf pes:fg=!?nM under a 
Government contract or aubcontract. 
Independent research and development and 
bid and proposal costs, as defmed in FAR 
31.205-18 (whether or not included in e 
formal independent research and \ 
development program). are considered to be 
at private expense. All indirect costs of 
development are considered Government 
funded when development was required ... 
iiA eloment of perfoJ:mQABe in a Government 
contract or subcontract They are considered 
funded at private expense when development 
was not required ae an element af 
perfamtafte& under a Government contract or 
subcontract · 

(13} "Form, fit. and function data". as used 
In this clause. means technical data that 
describes the required overall phyaical. 
functional. and performance characteristics, 
(along with the qut~lification requirements, if 
applicable) of an item. component. or process 
to the extent necesury to permit 
identification of phyaically and functionally 
interchangeable itema. · · 

(14} "Government purpose license rights" 
(Gl-'LR). as used in this clause. meana rights 
to use, duplicate, or disclose data (and in the 
SBIR Program, computer software), in whole 
or in part and in any manner, for Government 
purposes only. and to have or permit others 

' to do so for Government purposes only. 
Government purposes include competitive 

· procurP.ment, but do not include the right to 
: hsve or permit others to use technical data 
'(and in the SBIRProgram. computer software) 
• for commercial purposes. 

· (15) "Limited righta", as used in this clause. 
means rights to use, duplicate. or disclose 
tP.chnical data. in whole or in part. by or for 
the Government. with the express limitation 
that such technical data shall not. without the 

written permission of the party asserting 
limited rights. be: Released or disclosed 
outside the Government: used by the 

. Government for manufacture. or in the case 
1 of computer software documentation. for 
prP.paring the same or similar computer 

; software: or used by a party other than the 
Government. except when: 

(i) Release. disclosure. or use ia necessary 
for emergency repair or overhaul: provided 
that the release, disclosure, or use outside the 
Government shall be made aubject to a 
prohibition against further uae. release, or 
disclosure. and that the party aaaerting 
limited righta be notified by the contracting 

· officer of euch release, disclosure. or u.ee: or 
(H) Release or diaclosure to a foreign 

government that is in the interest of the 
United States and is required for evaluational 
or informational purpoae under the 
conditions of (a) above, except that the 
release or disclosure may not include 
detailed manufacturing or proce11 dat~. _ _. 1_ _ -1-

(16) "Required as &A ilaiR~Rt ef ._ ~(J~ 
Padall'l!taftee Under a Governmeftt Contract 
or Subcontract''. as used in thil clause, 
means. in cormection with the development 
of an item. component. or proceaa. that the 
development waa specified in a Government 
contract or subcontract ar &hat lite 
da"alepmeAt "'il AeGeeua:y fgr pa~a .... aaee 
gf a Ce, erNfteRI &eftlraaa ar etiheefttl'aat. 

(11) "Restricted rlghta", a1 uaed in thie 
clause. meana rights that apply only to 
computer toftware, and include. as • 
minimum. the right to-

(i) Use computer software with the . 
computer for which or with which it waa 
acquired. including use at any Government 
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installation to which the computer may be 
transferred by the Government: 

(ii) Use computer software with a baclcup 
computer if the computer for which or with 
which it was acquired is inoperative: 

(iii) Copy computer programa for 
safekeeping (archives) or baclcup purposes: 
and 

(iv) Modify computer software, or combine 
it with other software. subject to the 
provision that those portions of the derivative 
software incorporating restricted rights . 
software are aubject to the aame restricted 
rights. ln addition. restricted rights Include 
any other specific rights not inconsistent with 
the minimum rights in (a)(t7) (lHiv) above 
that are listed or deacribed in the contract or 
described in a license agreement made • part 
of the contract 

(18) -rechnical data", as uaed in thia 
clause. means recorded infonnation. 
regard leu of the fonn or method of the 
recording of aiCientific or tecbnical nature 
(including computer aoftware 
documentation). The term does not include 
computM toftware or data incldent•l to 
contract administration. auch aa financial 
and/or management information. ~ 

(19) "Unlimited righta", aa used in this 
clause, meaDJ rights to use, duplicate, 
release. or disclose. technical data or 
computer eoftware in whole or in p.rt. in auy 
marmer and for any purpose whata~v·er, and 
to have or permit othen to do 10. · 

(20) .. UnpubUahed", 11 used in this clause. 
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means that technical data or computer 
softwure has not been released to the public 
or furnished to others without restriction on 
further use or disclosure. Delivery of other 
than unlimited rights technical data or 
computer software to or for the Government 
under the contract does not. in itself. 
constitute release to the public. 

(b) Ri~.~!s in Technical Data~1) . 
Unlimited Rights. Unless otherw1se agreed m 
writing. the Government is entitled to and 
will receive unlimited rights in: 

(i) Technical data pertaining to an item. 
component. or process which has been or will 
he developed exclusively with Government 
funds; 

(ii) TP.chnical data resulting directly from 
p('rfonnance of experimental. developmental. 
l'r re~eRrch work which was specified as an 
element of perfonn3nce under this or any 
other Government contract or subcontract; 

(iii) Fonn. fit, and function data pertaining 
to items. components. or processes prepared 
or refluired to be delivered under this or any 
other Covernrr:ent contractor subcontract: 

(iv) Manuals or instructional materials 
(other than detailed manuf:tcturing or process 
datu) prepared or required to be delivered 
under this or any other contract or any 
s:.abc:on!ract hereunder necessary for 
im;tulL~tion. operation. maintemtnce. or 
training purposes: . 

(vJ Technical data prepared or reqwred to 
be delivered under this or any other 
Government contract or subcontract and 
cnnstituting correcticns or changes to 
Guvcmment·furnishcd data or computer 
f'Pftware: 

(;;i) Technical data which is otherwise 
publicly available. or has been released or 
disclosed by the Contractor or subcontractor, 
without restriction on further release or 
disclosure: 

(vii) Technical data in which the 
Government has obtained unlimited rights as 
a result of negotiations: 

(viii) Technical data previously delivered 
subject to either GPLR or limited rights and 
the restrictive condition has expired: and 

(ix) Technical data delivered under the 
contract. which at the time of delivery. are 
not identified in the listing required by 
paragraph (k) of this clause. 

(2) Government Purpose License Rights. 
The Government shall have Government 
purpose license rights (GPLR) in technical 
data which the parties have agreed will be· 
furnished with GPLR. The Government may 
disclose or provide GPLR data to a person or 
corporation that has executed the Standard 
Non-Disclosure Agreement. This agreement 
establishes the third party beneficiary status 
of the Contractor identified in the GPLR 
legend. If the recipient of GPLR data has 
excecuted the Standard Non·Disclosure 
Agreei]lent, the Contractor shall have no 
claim or right of action against the 
Government for damages related to misuse or 
unauthorized disclosure of the data. GPLR 
shall be effective. during the time period 
specified in the contract, only when the 
portion or portions of each piece of data 
subject to such rights are identified (for 
example. by circling. underscoring. or a note), 
and are marked with the legend below 
containing: . . . . . . . 

(i) The number of the prime contract under 
which the technical data is to be delivered: 
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(ii) The name of the Contractor and/or any 
subcontractor asserting Government purpose 
license rights: and . 

(iii) The date when the data will be subject 
to unlimited rights. 

Government Purpose License Rights Legeod 
Contract No.------------­
Contractor: 

Government purpose license rights r,hall be 
effective until 

(insert date certain) 
thereafter. the Government purpose license 
rights will expire and the Government shsll 
have unlimited rights in the technical data. 

The restrictions governing use of technical 
data marked with this legend are set forth in 
the definition of "Government Purpose 
Lict>nse Rights" in paragraph (a)(14) above. 
This legend. together with the indications of 
the portions of this data which are subject to 
Government purpose license rights, shall be 
included on any reproduction hereof which 
includes any part of the portions subject to 
suc.h limitations. 

· (3) Limited Rights. Unless otherwise 
agreed. the Government shall have limited 
rights in: 

(i) Technical data pertaining to items. 
components. processes or computer software 
developed exclusively at private expense. 
except for data in the categories in (a)(t) 
above: 

(ii) TechniCal detta that the parties have 
agreed will be subject to limited righll for a 
11pecified period of time: and 

(iii) Technical data listed or de~cribed in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement. the Government shall 
have the rights included in the definition of 
"limited rights" in paragraph (a)(lS) above. 

Limited rights will remain in effect so Ions 
as the technical data remains unpublished 
and provided that only. the porti~ns of each 
piece of data subject to limited rights are 
identified (for example, by circling. 
underscoring. or a note). and the piece of 
data is marked with the legend below 
containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered: 

·and 
(B) The name of the Contractor and/or any 

subcontractor asserting limited rights. 
(C) The date the data will be subject to 

unlimited rights (if applicable). 

Umited Rights Legeod 

Contract No.------------­
Contractor. 

(For technical data which the parties have 
agreed will be subject to limited rights for a 
specified time period. Insert the agreed upon 
date. If the limited rights are not subject to an 
expiration date, so indic~tte). 

Limited rights shall be effective until 

(insert date certain) 
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thereafter the limited rights will expire and 
the Government shall have unlimited rig~ts in 
the tcchniceil data. 

The restrictions governing the use and 
disclosure of technical data·markect with thi!i 
leR~nd are set forth in the definition of 
""limited ri~hts" in paragraph {a)(lS) aLovP.. 
(For technical data which the parties ha\•e 
etgreed will be subject to rights other ~h~n 
tholie described in the definitions of hmsted 
rights or GPLR in paragretphs (a)(lS) and 
(a)l14) above, insert the following statement: 

ln Hddition to the minimum rights 
deBLribed in the definiti'ln of limited rights in 
DFARS clause at 252.2.'t1-i013. the 
Go\·ernment shall have the rights described 
in the lir.cnse or agreemenl made a part of 
Contract No. · 
This legend. together with the indications of 
the portions of this data which are subject to · 
limited rights. shall be included on any 
reproduction hereof which includes any part 
of the portions subject to such limitations. 
This technical data will remain subject to 
limited rights only so long as it remains 

. "unpublished" as defined in paragraph (a) 
above. 

(c) Rights in Computer Software-{1) 
Restricted Rights. (i) The Government shaU 
have restricted rights in computer software. 
listed or described in a lic~nse afsTeement 
made a part of this contract. which the 
parties have agreed will be furnished with 
re11tricted rights. Notwithstanding any 
contrary provision in any such license 
agresment. the Government shaU have the 
rights included in the definition of "restricted 
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rights" in paragraph (a)(t7) above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Right• Legend 
Use. duplication or disclosure is subject to 

restrictions stated "in Contract No.---
with __ (Name of Contractor) ----· 
and the related computer softw<fre 
documentation includes a prominent 
statement of the restrictions applicable to the 
computer software. the Government shall 
have unlimited rights in the software. The 
Contractor may not place any legend on 
computer software restricting the . 
Government's rights in such software_unless 
the restrictions are set forth in a license 
agreement made a part of this contract .prior 
to thP. delivery date of the software. Faalurc of 
the Contractor to apply a restricted rights 
legend to the computer software shall relieve 
the Government of liability with respect to 
the unmarked software. 

(ii) Notwithstanding subparagraph (c)(l)(i) 
above. commercial computer software and 
r~lated documentation developed at private 
expense and not in public domain may be 
marked with the following Legend: 

Restricted Rights Legend 
Use. duplication, or disclosure by l~e 

Government is subjt!Cf to restridions as set 
forth in subpnragr~tph (c)(l)(ii) of the Rights 
in Technical Data and Computer Softwctre 
dau~e at DFARS 252.227-7013. . 

(N•II'llt! or Contractor and Address) 
When ac:quired by the Government. 
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r.ommt~rc:ial compuh~r soft~are and rclt.tlt!d 
tlllr.umenldliun so IPgenJcJ shalll>e subject 
to the following: 

(AI Title to and ownership of the software 
and documentation shall remain with the 
Contractor. 

(B) User of the software and 
documentation shall be limited to the facility 
for whil:h it is acquired. 

(C) The Government shall not provide or 
otherwise make available the software or 
documentation. or any portion thereof. in any 
form, to any third party without the prior 
written approval of the Contractor. Third 
parties do not include prime contractors. 
subcontractors and agents of the Government 
who have the Government's permission to 
wo;e the licensed software and documentation 
at the facility. and who have agreed to use 
the licensed software and documentation 
only in accordance with these restrictions. 
This provision does not limit the right of the 
Government to use software. documentation, 
,n information therein. which the 
Government has or may obtain without 
restrictions. 

(D) The Government shall have the right to 
use the computer software and 
dot;umcnhttion with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred; to use the 
computer software and documentation with a 
backup computer when the primary computer 
is inoperative; to copy computer programs for 
safekeeping (archives) or backup purposes: 
and to modify the software and 
documentation or combine it with other 
software, Prol'ided, that the unmodified 
portions' shall remain subject to these 
restrictions. 

(2) Unlimited Rights. The Government shall 
have unlimited rights in: 

(i) Computer software resulting directly 
from performance of experimental, 
developmental or research work which was 
specified as an element of performance in 
this or any other Government contract or 
subcontract; 

(ii) Computer software required to be 
originated or developed under a Government 
contract. or generated as a necessary part of 
performing a contract: 

(iii) Computer data bases. prepared under a 
Government contract. consisting of 
information supplied by the Government, 
information in which the Government has 
unlimited rights. or information which is in 
the public domain: 

(iv) Computer software prepared or 
required to be delivered under thi1 or any 
other Government contract or subcontract 
and constituting corrections or·changes to 
Government-furnished computer 1oftware: 
and 

(v) Computer software which is otherwise 
publicly available, or has been, or is normally 
released. or disclosed by the Contractor or 
subcontractor without restriction on further 
release or disclosure. 

(d) Technical Data and Computer Software 
Previously Provided Without Restriction. 
Contractor shall assert no restrictions on the 
GovP.mment's rights to use or disclose: any 
data or computer software which the 
Contractor has previously delivered to the 
Government without restriction. The limited 
or restricted rights providf!d for by this clause 
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shall not impair the right of the Government 
to ust! similar or identical data or computer 
software acquired from other sources. 

(e) Copyright. (1) In addition to the rights 
granted under the provisions of parag·raphs 
(b) and (c) above, the Contractor hereby 
grants to the Government a nonexclusive, 
paid-up license throughout the world. of the 
scope set forth below, under any copyright 
owned by the Contractor. in any work of 
authorship prepared for or acquired by the 
Government under this contract. to reproduce 
the work in copies or phonorecords. to 
distribute copies or phonorecords to the 
public, to perform or display the work 
publicly, and to prepare derivative works 
thereof. and to have others do so for 
Government purposes. With respect to 
technical data and comput~r software in 
which the Government has unlimited rights, 
the license shall be of the same scope as the 
rights set forth in the definition of "unlimited 
rights" in (a)(19) above. With respect to 
technical data in which the Government has 

·limited rights, the scope of the license ia 
limited to the rights set forth in the definition 
of "limited rights". With respect to computer 
software which the parties have agreed will 
be furnished with restricted rights, the scope 
of the license is limited to such rights. 

(2) Unless written approval of the 
Contracting Officer is obtained. the 
Contractor shall not include (in technical 
data or computer software prepared for or 
acquired by the Government under thia 
contrac~) any works of authorship in which 
copyright il not owned by the Contractor 
without acquiring fo-r the Government any 
rights necessary to perfect a copyri.ght license 
of the scope specified herein. ·. 

(3) The Contractor shall be considered the 
"person for whom the work was prepared" 
for the purpose of determining authorship 
under 17 U.S.C. 201(b): 

(4) Technical data delivered under this 
contract bearing a copyright notice shall also 
include the following statement: 

This material may be reproduced by or for 
the U.S. Government pursuant to the 
copyright license under the clause at DFARS 
252.221-7013 (date). 

(0 Removal of Unjustified and 
:Nonconforming Markings-{1) Unjustified i Technical Data Markings. Notwithstanding 
i any provision of this contract concerning 
I inspection and acceptance, the Government 
1 may, at the Contractor's expense. correct, 
! cancel, or ignore any marking not justified by 
· the terms of thi1 contract on any technical 
data furnished hereunder in accordance with 
the clause of this contract entitled 
"Validation of Restrictive Markings on 

·Technical Data", DFARS 252.227-7037. 

(2) Nonconforming Technical Data 
Markings. Correction of nonconforming 

; markings is not subject to this clause. The 
; Government may, at the Contractor'• 
expense. correct any nonconforming 
markings if the Contracting Officer notifies 
the Contractor and the Contractor fails to 

. correct the nonconforming markings within 
:sixty (60) days: 

(3) Unjustified and Nonconforming 
:Computer Software Markings; 
Notwithstanding any provision of this 
contract concerning inspection and 

acceptance. the Government may correct. 
cancel. or ignore any marking not authorized 
by the terms of this contract on any computer 
software furnished hereunder. if: 

(i) The Contractor fails to respond within 
sixty (60} days to a written inq1,1iry by the 
Government concerning the propriety of the 
markings: or 

(ii) The Contractor's response fails to 
substantiate, within sixty (60) days after 
written notice. the propriety of restricted 
rights markings. 
In either case. the Government shall give , 
written notice to the Contractor of the action 
taken. 

{g) Relation to Patents. Nothing contained 
in this clause shall imply a license to the 

'Government urider any patent or be 
construed as affecting the scope of any 
license or other right otherwise granted to the 

1 
Government under any patent. 

; (h) Limitation on Charges for Data and 
, Computer Software. The Contractor 
recognizes that the Gove~ent i1 not 
obligated to pay, or to allow to be paid. any 
charges for data or computer software which 
the Government has a right to use and 

'disclose to others without restriction and 
Contractor agrees to refund any 1uch 
payments. This provision applies to contracta 

. that involve payments by subcontractors ia.nd 
, those entered into through the Military 
. Assistance Program. in addition to U.S. 
Government prime contracts. It doea not 

: apply to reaaonable reproduction. bandl.ing. 
:mailing. and 1imilar administrative coata. 
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(i) Acquisition of Technical Data and 
Computer Software from Subcontractors.. (1) 
Whenever any technical data or computer 
software ia to be obtained from a 
subcontractor under this contract. the 
Contractor shall use this aame clause in the 
subcontract. without alteration. and no other 
clause shall be used to enlarge or diminish 
the Government's or the Contractor's rights in 
the subcontractor data or computer software. 

(Z) Technical data required to be delivered 
by a subcontractor shall normally be 
delivered to the next higher-tier contractor. 
However, when there is a requirement in the 
prime contract for data which may be 
submitted with other than unlimited righta by 
a subcontractor, then said subcontractor may 

· fulfill its requirement by submitting such data 
directly to the Government. rather Jhan ../­
through the prime Contractor L..(J 

(3) The Contractor and h!":~g~e~r,..;-lflb,.-.. 
subcontractors will not use their power 
award subcontracts as economic leverage to 
obtain righta in technical data or computer • 
software from their subcontractors. ~ 

(j) Notice of Limitations on Government \J! ~ J. 
Rights. (1) The Contractor shall notify the ~ 
Contracting Officer of the Contractor's or ita · 
potential subcontractor'• use in the 
performance of the contract or subcontract of 
items, components. processes and computer 
software that-

(i) Have been developed exclusively at 
private expense: 

(ii) Have been developed in part at private 
expense: or 

(iii) Embody technology ·that has been · 
developed exclusively with Government 
funds which the Contractor or subcontractor 
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c.lP.sirP.s exclusive rights to commercialize. 
with Government approval. 

(2) With respect to each item. component. 
procr.ss. or computer software identified in 
(j)(l)(ii) above, the Contractor shall also 
notify the Contracting Officer of the total 
dt!velopment cost known to the Contractor of 
the item. component. process. or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 

(3) Such notification is not required with 
rt!spect to items. components. processes or 
computer software for which such notice was 
given pursuant to preaward notification of 
rights in technical data in connection with 
this contract. 

(4) Such notification shall be accompanied 
by th~ appropriate listins and certification 
required by the clause at DFARS 252.227-
7038. 

(klldentification of restrictions on 
Government rights. Technical data and 
computer software shall not be tendered to 
the Government with other than unlimited 
rights, unless the technical data or computer 
software are contained in a listing made part 
of this contract This listing ia intended to 
f<tcilitate acceptance of the technical data 
and computer software by the Government 
and does not chanse. waive, or otherwise 
modify the rightf or obligations of the parties 
under the clause at DFARS 252.227-7037. A. 
a minimum. thia listing must-

(1) Identify the itema, components. 
processes, or computer aoftware to which the 
ref;trictions on the Government apply. 

(2) Identify or describe the technical data 
or computer software aubject to other than 
unlimited rights: and 

(3) Identify or describe. as appropriate. the 
category or categories of Government rights. 
the agreed-to time limitations. or any special 
restrictions on the use of disclosure of the 
technical data or computer software. 

(1) Postoward Negotiation-Disputes. If. 
after exhausting all reasonable efforts, the 
parties fail to agree on the apportionment of 
the rights in technical data furnished under 
this contract by the date established in the 
contract for agreement. or within any 
extension established by the Contracting 
Officer. then the Contracting Officer may 
establish the respective data right• of the 
parties. suuject to Contractor appeal as 
provided in the Disputes clause. In any event, 
the Contractor !\hall proceed with completion 
of th~ contr<J<:t. 
(End of clauf'e) 

Alternate I (APR 1988) 

As prescribed at 227.47s-&. add the 
following paragraph to the basic clause: 

(m) Publication far sole. If. prior to 
publication for sale by the Government and 
within the period designated in the contract 
or tasil. order. but in no event later than 
twenty-four (24) months after delivery of such 
data, the Contractor publishes for aale any 
data (1) designated ln the contract as being 

· subject to this paragraph and (2) delivered 
under this contract, and promptly notifies the 
Contracting Officer of these publications, the 
GovernnH>nt shall not publish such data for 
sale or authorize other~ to do so. This 
limitation on the Government's right to 
publish for sale any such data so puulished 
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by the Contractor shall continue as long as 
the data is protected as a published work 
under the copyright law of the United States 

· and is reasonably available to the public for 
purr.hase. Any such publication shall include 
a notice identifying this contract and 
recognizing the license rights of the 
Government under this clause. Aa to all such 
data not ao published by the Contractor, this 
paragraph shall be of no force or effect 

Alternate 0 (APR 1911) 

As prescribed at 227.479(d). substitute the 
following paragraphs (b) and (c) for the 
existing paragraphs (b) and (c) in the basic 
clause. 

(b) Rights in Technical Dota-{1) 
U11limited Rights. The Government la entitled 
to and will receive unlimited rights in: 

(i) Form, fit. and function data pertaining to 
items. components. or processes prepared or 
required to be delivered under this or any 
other Government contract or subcontract: 

(ii) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
~ubcontract hereunder necessary for 
installation, operation, maintenance, or 
training purposes: 

(iii) Technical data prepared or required to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corTections or changes to 
Government-furnished data; and 

(iv) Technical data which i1 otherwise 
publicly available. or has been released or 
disclosed by the contractor or subcontractor. 
without restriction on further ~lease or 
disclosure. ' 

(2) Limited Rights. The Government shall 
het\'e limited rights in: 

(i) Unpublished technical data pertaining to 
items. components or processes developed 
exclusively at private expense, and 
unpublished computer software 
documentation related to computer software 

, that is acquired with restricted rights, other 
than such data included in (b)(1) above. 
Limited rights shall be effective provided that 
only the portion or portions of each piece of 
dc.ta to which limited rights are to be 
assertP.d are identified (for example, by 
circling, underscoring, or a note). and that the 
piece of data is marked with the legend 
bt:low containing: 

(A) The number of the prime contract under 
which the technical data is to be delivt!red: 
and 

(B) The name of the Contractor and/or ttny 
subcontractor asserting limited rights. 

Limited Rights Legend 

Contract No.-------------
1 Contractor: 

The restrictiona governing the use of 
tt!chnicttl data marked with this legend are 
set forth in' the definition of "Limited Rights" 

. in DFARS clause at 252.227-7013. This legend. 
1 together with the indications of the portions 
of this data, shall be included on any 

i reproduction h~reof which includes any p~trt 
. ·of the portions subject to limited rights. The 

limited rights legend shall be honored only a.a 
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long as the data continues to meet the 
definition of limited rights. 

(3) Government Purpose License Rights. 
For a period of two (2) years (or such other 
period as may .be authorized by the 
Contracting Officer for go.od cause shown) 
after the delivery and acceptance of the last 

. deliverable item under the contract. the 
Government shall have limited rights and. 
after the expiration of the two-year period. 
shall have Government purpose license rights 
in any technical data prepared or required to 

i be delivered under this contract or 
·subcontract hereunder. which is not 
: otherwise subject to unlimited or limited 
·rights pursuant to subparagraph (b)(1) or 
(b)(2) above. The Government shall not be 

.liable for unauthorized use or disclosure of 
! the data by third parties. Government 
Purpose License Rights shall be effective 

. provided that only the portion or portions of 
'each piece of data to which such rights are to 
; be asserted are identified (for example. by 
:circling. underscoring. or a note), and that the 
piece of data is.marked with the legend 

1
below: 

: (A) The number of the prime contract under 
which the technical data is to be delivered: 
and -

, (B) The name of the contractor and/or any 
'subcontractor asserting Government Purpose 
License Rights. 

Government Purpose License Rlgbta (SBIR 
Prop'am) 

Contract No.-----------­
Contractor: 

10793 
f'or a period of two (2) years after delivery 

and acceptance of the last delivf!rable item 
under the above contract. this technical data 
shall be subject to the restrictions contained 
in the definition of "Limited Rights" in 
DFARS clause at 252.227-7ol3. After the two­
year period. the data shall be subject to the 
restrictions contained in the definition of 
"Government Purpose License Rights" in 
DFARS clause at 252.227-7013. The 
Government assumes no liability for 
unauthorized use or disclosure by others. 
l'his legend. together with the indications of 
the portions of the data which are subject to 
suf:h limitations. shall be .included. on any 
reproduction hereof which containa any 
portions subject to such limitations and shall 
b~ honored only as long as the data continues 
to meet the defmition on Government 
purpose license rights. 

(c) Rights in CamputerSoftwore--{1) 
Restricted Rights. (i) The Government shltll 
have restricted rights in computer software. 
listed or described in a license agreement 
made a part of this contract, which the 
pttrties have agreed will be furnished with 
restrict~d rights. Notwithstanding any 
contrary provision in any such license 
agreement. the Government shall have the 
rights included in the definition of "restricted 
rights" in paragraph (a}l17) above. Unless the 
computer software is marked by the 
Contractor with the follo\t.ling Jc~end: 

Restricted Right& Legend 
Use. duplication or disclot~ure is subject to 

r~strictiuns stated in Contrasr.t No. __ _ 
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with .. __ . (!\:arne uf Coutrilc:tur) 
And the relatf'd computer soflwarP. 

c:unwntation includes a prominent 
h'mcnt of the restrictions applicable to the 
ipuh:r !>oftware. The Govf'!mment shall 

ve unlimited rights in the software. The 
Contractor may not place any IP.gend on 
computer software indica tin~ restrictions on 
the Government's rights in such software 
unless the restrictions are srt forth in a 
lict~nse agftlement made a part of this 
contract prior to the delivery date of the 
software. Failure of .thf: Contractor to apply _a 
rcstric:ted rights lt>gr.nd to sur.h computer 
software shaH rclie-.·e thr. C.ovemment of 
liability with rP.'pcct to this unmarked 
floft~·are. 

(ii) Notwithstanding l'uLpttragl'aph (c)(1J(i) 
uhm·e. ~~ommercial com~uter software and 
rt:htled documentation de,·eloped at private 
~xpensc cmd not in public domain mi4y be 
rnarl...ed with the following l~~~P.nd: 

Re~tricltsd Rights Legend 

"lJsf~. duplication. or disclusure hy the 
Cuvrr!lmf!nt is suLject to restrictions as set 
forth in subpctr&Rfetph {c)(l )(ii) of the Rights 
in Tedmical Otlta and Comput~r Software 
clause at DFARS 252.227-7013. 

(N~ame of Contractor e:md Address) 
When acquired by the Government. 
commercial computer software and related 
documentation so legended shall be subject 
to the following: 

(A) Title to and ownership of the software 
und documentation shall remain with the 
Contractor. 
- {B) User of the software and 

mentation shall be limited to the facility 
for which it is acquired. 

(C) The Government shall not provide or 
otherwise make available the software or 
documentation. or any portion thereof. in any 
form. to any third party without the prior 
writhm approval of the Contractor. Third 
parties do not incl.ude prime contractors. 
&l!bcontracton& and agents of the Government 
who have the Government's permission to 
usc the licensed software and documentation 
at the facility. and who have agreed to use 
the licensed software and documentation 
only in accordance with these restrictions. 
This provision does not limit the right of the 
Government to use software, documentation. 
or infCirmation therein, which the 
Go\'emmt:nt has or may obtain withnut 
re~trictions. 

(0) The Go,·emment shall have the right to 
use the computer software and 
documentation with the computt:r fur which it 
is ~cquired at any other facility to which that 
computer may be transferred: to use the 
compute~software and documentation with a 
hac~ up computer when the primary computer 
is ir.operativtr. to copy computer rrograms for 
safekeeping (~rchives) or backup purposes: 
and to modify the software and 
doc:ulllentation or combine it with other 
software. PrYwiJed. that the unmodified 
portions shall remain subject to these 
restrictions. 

(Z) Government Purpose Licenl'e Rights. Fo~ 
a pt!riud of two (2) yeal'fl (or such other period 
,u may be authorized by the Contracting 
OHicer for ~ood cause shown) after the 
delivery ctnd a<.:ceptance of the last 
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deliverable item under the contract. the 
Government shall have restricted rights and. 
after expiration of the two-year period. shall 
ha"·e GovP.mmcnt purpose licen~e rights in: 

(il Computer software resulting directly 
from perfurmunce of experimental. 
d~"·elopmental or research work which was 
specified as an element of performance in 
this or any Government contract or 
subcontract; 

(ii) Computer software required to be 
originated or developed under a Govf'!rrunent 
contruct. or ~C!!lcrated as a necessttry part or 
p~rfurmin8 a contract: and 

(iii} Any other computer software required 
lc' h~ prcp:uP.d or deli\'ered under this 
contract or sultt;ontract hereunder. which is 
not l'therwisP. subject to restricted or 
unlimited ri~hts pursuant to subparagraph 
(cl(l j or (c)(3) herein. Government purpose 

! license ri~hls shall be cffe(;tive provided that 
e<u.:h unit uf software is marked with an 
~htir<!\"iHled license rights legend reciting that 
the use. duplication, or disclosure of the 
software is subject to the same restrictions 
included in the same contract (identified by 
number) with the same contractor (identified 
b}· name). The Government assumes no 
liability for unauthorized use. duplication. or 
discloHurc by others. · 

(3J Unlimited Rights. The Government shall 
have unlimited rights in: 

(i) Computer software required to be 
prepttred or delivered under this or any 
subcontract hereunder that was previously 
delivered or pre";ously required to be 
delivered to the Government under any 
contract or subcontract with unlimited rights: 

. (ii) Computer software that is publicly 

. available or has been or is normally 1released 
i or disclosed by the Contractor without 
restriction on further use or disclosure: and 

(iii) Computer data bases, consisting of 
information supplied by the Government. 
information in which the Government has 

1 unlimited rights. or information which is in 
. the public domain. 

. 252.227-7014 [Rnerved) 

i 252.227-7015 

1252.227-7016 

1252.227-7017 

(Reserved) 

[R ... _lY.ed) i{)f.t.{c""'l,. 
[R ... rved) CAAtt~~ 
--~~ 

· 252.227-7011 Restricttve markings on 
technk:al dllta. 

AB prescribed at 227.473-J(a). insert 
. the following clause: 

Restrictive Markings on Technical Data (APR 
1988) 

(a) Th~ Contractor shall have, maintain. 
and follow throughout the performance of 

1 this contract. written procedures sufficient to 
·assure that restrictive markings are used only 
I when authorized by the terms of the "Rights 
; in Technical Data and Computer Software" 
clause of this contract. The Contractor shall 
also maintain a quality assurance system to 
assure compliance with this clause. 

(b) As part of the procedures. the 
. Contractor shall as a minimum: 

(1) Maintain records to show how the 
procedures of paragraph (a) above were 
~tpplied in dettmninir.g that the markings are 
authorizf'd; 

(2J Maintain records suffu;ient to justify the 
\'alidity uf any restricti .. ·e markings on 
ter.hnic;al data de!i11ered under this contract; 

(3) Provide for review of subcontractor 
·procedures for controlling the restrictive 
f marl...ings on technical data. Wh(!rc 
·~tppropriate. the Contractor may request 
:Government ctssistance in evaluati"' . 
:subcontractor procedures: and 
i (4) Establish and maintain operating 
'proc~dures and physicctl security designed to 
· prote1~t any technical data subject to other 
:than unlimited rights from inadvertent or 
! unauthorized marking. disclosure or release 
i to third parties. 
\ (c) The Contractor shall within sixty {60) 
days ufter uwurd of this contract, identify in 

I writing to the Contracting Officer by name or 
! title the person(s) having the final 
· responsibility within Contractor's 
:organization for determining whether 
. rP.strictive markings are to be placed on 
:technical data to be delivered under this 
! contract. The Government ia authorized to 

I~ contact such person(s) to resolve questions 
involving restrictive markings. 

I (d) The Contracting Officer may evaluate. 
· vP.rify and obtain a copy of the Contractor'• 
' procedures. The Failure of the Contracting 
Officer to evaluate or verify such procedW"H 
shull not relieve the Contractor of the 
responsibility for complying with paragraph. 

. (a} and (b) above. 
(e) If the Contracting Officer ~ives written 

notification of any failure to maintain or 
follow the ettablished procedures. or :>f any 
10794 . . 
deficiency in the procedures, corrective 
action shall be accomplished within the time 
Apecified by the Contracting Officer. · 

(f) This clause shall be included in each 
subcontract under which technical data is 
required to be delivered .. When so inserted. 
"Contractor" shall be changed to 
''Subcontractor". 
(End of clause) 

252.227-7019 ldentlflcatlon of restricted !lL 
· rights computer software. - ~ 

As prescribed at 227.481, insert the 
following provision: 

Identification of Restricted Rights Computer 
SoftwaN(APRt.-) . 

The Offeror is required to identify in his 
proposal, to the extent feasible, any 1uch 
computer ~toftware which was developed at 
private expense and upon the use of which it 
desires to negotiate restrictions. and to 1tate 
the nature of the proposed restrictions. Any 
restrictions on the Government's use or 
disclosure of computer software developed at 
private expense and to be delivered under 
the contract must be set forth in an 
agreement made a part of the contract. either 
negotiated prior to award or included in a 
modification of the contract before such 
delivery. If no such computer software is 
identified. all deliverable computer softw&n! 
will be subject to unlimited rights. 
(End of provision) 

252.227-7020 Rights In dllta-apedal 
worl(a. . 

· As. prescribed at 227.476(a), insert the 
following clause: · 
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Rights in Data-Specie~l Works (MAR 1919) 

(a) The term "works" as used herein 
includes literary,·musical. and dramatic 
works: pantomimes and choreographic 
works: pictorial. graphic. and sculptural 
works: motion pictures and other audiovisual 
works; sound recordings: and works of 
similar nature. The tenn does not include 
financial reports, cost analyses, and other 
information incidental to contract 
administration. .-

(b) All works first produced in the 
performance of this contract shall be the sole 
property of the Government. which shall be 
conl'idered the .. person for whom the work 

· w~ts prt!pared" for the purpose of authorship 
in any copyrightable work under 17 U.S.C. 
201(b). and the Government shall own all of 
the rights comprised in the copyright. The 
Contractor agrees not to assert or authorize 
others to assert any rights, or establish any 
claim to copyright, ln such works. The 
Contractor, unless directed to the contrary by 
the Contracting Officer. shall place on any 
such works delivered under this contract the 
following notice: 

© (Year date of delivery) United States 
Government·a• represented by the Secretary 
of (department). All rights reserved. 
In the case of a phonorecord, the© will be 
replaced by P. · 

(c) Except as otherwise provided in thia 
contract. the Contractor hereby granta to the 
Government a nonexclusive. paid-up license 
throughout the world (1) to reproduce ill 
copies or phonorecords. to prepare derivative 
works, to distribute copies or phonorecords, 
and to perform or display publicly any 
portion of a work which is not first produced 
in the performance of this contract but in 
which copyright is owned by the Contractor 
and which is incorporated in the work 
furnished under this contract, and (2) to 
authorize others to do so for Government 
purposes. 

(d) Unless written approv~d of the 
Contracting Officer is obtained, the 
Contractor shall not include in any works 
prepared for or delivered to the Government 
under this contract any works of authorship 

. in which copyright is not owned by the 
Contractor or the Government without 
acquiring for the Government any rights 
necessary to perfect a license of the acope set 
forth in paragraph (c) above. 

(e) The Contractor shall indemnify and 
save and hold hannless the Government. and 
its officers, agenta and employees acting for 
the Government, against any liability, 
including costa and expenses, (1} for violation 
of proprietary rights, copyrights. or rights of 
privacy or publicity, arising out of the 
creatiqn, delivery, or use of any works 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matter 
contained in such works. 

(f) Nothing contained in this clause shall 
imply a license to the Government under any 
patent. or be construed ae affecting the scope 
of any·license of other right otherwise 
grante~ to the Government under any patent. 

(g) Paragraphs (c) and (d) above are not 
applicable to material furnished to the 
Contractor by the Government and · 
incorporated In the work furnished under the 
contract; Provided. such incorporated 
material is Identified by the Contractor at the 
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time of delivery of such work. 
(End of clause) 

252.227-7021 Rlghta In data-exlatlng 
worb. 

As prescribed at 227.477(b). insert the 
following clause: 

Righta In Data-Existing Worka (MAR 1919) 
(a) The tenn ''works" as used tlerein 

includes literary, musical, and dramatic 
works: pantomimes and choreographic 
works; pictorial, graphic and sculptural 
works: motion pictures and other audiovisual 
works; sound recordings: and works of a 
similar nature. The term doea not include 
financial reports, coat analyses. and other 
information incidental to contract 
administration. 

(b) Except as otherwise provided in thia 
contract. the Contractor hereby grants to the 
Government a nonexclusive, paid-up license 
throughout the world (1) to distribute, 
perform publicly, and display publicly the 
workl called for under thi1 contract and (2) to 
authorize others to do so for Government 
purposes. 
· (c) The Contractor shall indemnify and 

save and hold harmleaa the Government. and 
its officers, agenta, and employees actm, for 
the Government, against any liability, 
including costa and expensea. (t) for violation 
of proprietary rights, copyrighta, or righta of 
privacy or publicat).' arisins out of the. 
creation. delivery, or use, of any work& 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matt•'" 
contained in same works. 
(End of clause) 

252.227-7022 Government rlghb 
(unlimited). 

As prescribed at 227.478-2(a)(1)(i), 
insert the following clause: 

Government Rights (Unlimited) (MAR 1919) 

The Government shall have unlimited 
rights. in all drawings. designs, specifications. 
notes and other works developed in the 
performance of this contract, including the 
right to use same on any other Government 
design or construction without additional 
compensation to the Contractor. The 
Contractor hereby grants to the Government 
a paid-up license throughout the world to all 
such works to which he may assert or 
establish any claim under design patent or 
.copyright laws. The Contractor for a period of 
three (3} yean after completion of the project 
agrees to furnish the original or copies of all 
auch works on the request of the Contracting 
Officer. 
(End of clause) 

252.227-7023 Drawlnga and other data to 
become property of Government. 

As prescribed at 227.478-2(a)(1)(ii). 
insert the following clause: 

Drawings and Other Data to Become Property 
of Government (MAR 1818) 

All designs, drawinga, apecificationa, notes 
· and other workl developed ln the 

performance of this contract shall become the 
sole property of the Government and may be 
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used on any other design or construction 
without additional compensation to the 
Contractor. The Government shall be 
considered the "person for whom the work 
was prepared" for the purpose of authorship 
in any copyrightable work under 17 U.S.C. 
20J(b). With respect thereto, the Contractor 
agrees not to assert or authorize others to 
assert any rights nor establish any claim 
under the design patent or copyright laws. 
The Contractor for a period of three (3} years 
after completion of the project agrees to 

:furnish all retained works on the request of 
·the Contracting Officer. Unless otherwise 
provided in this contract. the Contractor shall 
have the right to retain copies of all works 

·beyond such period. 
(End of clause) 

252.227-7024 Notice and approval of 
restricted dnlgna. 

As prescribed at 227.476-5, insert the 
following clause: 

·Notice and Approval of Restricted DesfiM 
(APR 19M) 

In the performance of this contract. the 
Contractor 1hall, to the extent practicable. 
make maximum use of 1tructurea. machines. 
products, materials, construction method.a.. 
and equipment that are readily available 

. through Government or competitive 
commercial channel1, or through 1tandard or 
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proven production techniques, methods. and 
processes. Unless approved by the 
Contracting Officer, the Contractor shall not 
produce a design or specification that 
requires in this construction work the u&e of 
structures. products. materials. COD.Jtruction 
equipment. or processes that are known by 
the Contractor to be available only &om a 
sole source. The Contractor shall promptly 
report any such design or specification to the 
Contracting Officer and give the reason why 
it is considered necessary to ao restrict the 
design or specification. 

(F..nd of clause) ~liZ,. p~.t\ 

252.227-7025 (Reserved] ~2' betc~ 

252.227-7026 Deferred delivery of 
technical data or computer aoftwara.. 

As prescribed at 227.475-2(b), insert 
the following clause: 

Deferred Delivery of Technical Data or 
Computer Softw&n! (APR 1988) 

The Government shall have the right to 
require, at any time during the performance 
of this contract. within two {2) yean after 
either acceptance of all items {other than 
data or computer software) to be delivered 
under this contract or tennination of this 
contract. whichever is later, delivery of any 
technical data or computer software item 
identified in this contract aa "deferted 
deliv.ery" data or computer software. The 
obligation to furnish such technical data 
required to be prepared by a aubcontractor 
and pertaining to an item obtained &om him 
shall expire two (2) yean after the date 
Contractor accepts the last delivery of that 
item from that 1ubcontractor for u.ae in 
performing this contract. 
(End of claute) 
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252.227-7027 Deferred ordering of 
technical data or computer software. 

As prescribed at 227.475-2(c), insert 
the following clause: 
Deferred Ordering of Te<.hnical Data or 
Computer Software (APR 1988) 

In addition to technical data or computer 
software spP.cified elsewhere in this contract 
to be delivered hereunder. the Government 
may, at any lime duting the performance of 
this contract or within a period of three (3) 
years after acceptance of all items (other 
thdn technical data or computer software) to 
be delivered under this contract or the 
termination of thia contract. order any 
t~chnical data or ccmputer software 
gt!nerated in the p~rfurmance of this contract 
or any !ubconttact hereunder. When the 
technical datu or computer software is 
o~red. the Contractor shaD be compensated 
fo .onvertins the data or computer software 
i b he pref>crihed form. for reproduction and 

'-- delivery. The ohliration to deliver the 
'-...; technical data of a subcontractor and 

pertainirtR to Rn item obt:;ined from him shall 
expire thrf.C (3) yei\rs aflt'r the date the 
Contractor sccepts the last delivery of that 
itcrn from that subcontractor under this 
contract The Government's rights to use said 
data or computer software shall be pursuant 
to the .. Rights in Technical Data and 
Computer Software" clause of this contract 
(End of clause) 

252.227-7028 Requirement tor technical 
data certlflCatlon. 

As prescribed at 227.473-l(a), insert 
the following provision: 

Requirement fM Technical Data Certification 
1988) 

The Offeror shall submit with its offer a 
certification as to whether the Offeror has 
delivered or is obligated to deliver to the 
Government under any contract or 
subcontract the same or substantially the 
same technical data with other than 
unlimited rights included in its offer: if so. the 
Offeror shall identify: 

(a) One existing contract or subcontract 
under which the technical data were 
delivered or will be delivered. and the place 
of delivery: and 

(b) The limitation on the Government's 
right to use the data. including identification 
of the earliest date the limitation expires. 
(End of provi~;ion) 

252.227-7029 ldenttflcatlon of tech tical 
dllta. 

As prescribed at 227.473-3(a). insert 
the following clause: 

ldentificati~n of Technical Data (MAR 1975) 

Technical data delivered under thia 
contract shall be marked with the number of 
this contract. name of Contractor," and name 
of any subcontractor who generated the data. 
(F.nd of clause) 

252.227-7030 Technical data-withholding 
ot.,.yment. 

As prescnbed at 227.473-S(b), insert 
the following clause: 
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Te<:hnical Data-Withholding of Payment 
(APR 1988) 

(a) If technical data specified to be 
dt:livered under this contract, is not delivered 
within the time specified by this contract or is 
deficient upon delivery (including having 
restrictive markings not specifically 
authorized by this contract). the Contracting 
Officer may until such data is accepted by 
the Government, withhold payment to the 
Contractor of ten percent (1~) of the total 
contract price or amount unless a lesser 
withholding is specified in the contract. 
Payments shall not be withheld nor any other 
action taken pursuant to this paragraph when 
the Contractor~& failure to make timely 
delivery or to deliver such data without 
deficiencies arises out of causes beyond the 
control and without the fault or negligence of 
the Contractor. 

(b) After payments total ninety percent 
(90%) of the total contract price or amount 
and if all technical data specified to be 
delivered under this contract has not been 
accepted. the Contracting Officer may 
withhold from further payment such sum as 
the Contracting Officer considers 
appropriate, unless a lesser withholding limit 
is specified in the contract 

(c) The withholding of any amount or 
subsequent payment to the Contractor shall 
not be construed as a waive~ of ~ny ~~.!! ... 

1 accruing to the Government under this 
contract 
(End of clause) 

252.227-7031 Data requirements. 
As prescribed at 227.475-1, insert the 

following clause: \ 
Data Requirements (APR 1988) 

The Contractor is required to deliver the 
data items listed on the DO Form 1423 
(Contract Data Requirements List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 52.2 and DoD 
FAR Supplement Subpart 252.2 made a part 
of the contract. 
(End of clause) 

252.227-7032 Rlghta In technlcaJ dllta and 
computer software (Foreign). 

As prescribed in 227.475-5, insert the 
followins clause: 
Rights i.a Tecb..alcal Data and Computer 
Software (Foreip) OUN 1975) 

The United States Government may 
duplicate, use, and disclose in any manner for 
any purposes whatsoever. including delivery 
to other sovemments for the furtherance of 
mutual defense of the United States 
Govenurient and other governments, aU 
technical data including reports, drawings 
and blueprints, and all computer software. 
specified to be delivered by the Contractor to 
the United States Government under this 
contract. 

· (End of clause) 

252.227-7033 Aigt1ta In ahop drawtngL 

As prescribed at 227.478-2(a)(2), insert 
the following clause: 

Rights i.a Shop Drawings (APR 1966) 
(a) Shop drawings for construction means 

drawings, submitted to the Government by 
the Construction Contractor. subcontractor or 
any lower-tier subcontractor pursuant to a 
construction contra·ct. showing in detail (i) 
the proposed fabrication and as-sembly of 
structural elements and (ii) the instaJiation 
(i.e., form. fit and attachment details) or 
materials or equipment. The Government 

, may duplicate. use. and disclose in any 
manner and for any purpose shop drawings 
delivered under this contract. 

(b) This clause, including this paragraph 
(b). shall be included in all subcontract• 
hereunder at any tier .. 

. (End of clauae) · 
! 
252.227-7034 Patenta-subconti'KtL 

As pre11cribed at 227.304-4. insert the 
following clause: 

' Patenb-Subc ~acts (APR 1984) 

The Contrn · •U include the clause at 
FAR 5Z.2Z1-! ·nt Rights-Retention by 1 

the Contract( •g Form). suitably modified 
to identify the , ·· aiea. in all subcontracts. 
regardless of tier. for experimental 
developmental. or research work to be 

; performed by other than a small business 
1 firm or nonprofit orsanization.· 
(End of clause) 
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252.227-7035 Pruward notification of 
rtghta In technical data and computer 
software. 

As prescribed at 227.473-1(a)(2). insert 
the following provision: 
Preaward Notification of Rights in Technical 
Data and Computer Software (APR 1988) 

(a) The Offeror shall in its response to this 
solicitation, notify the Contracting Officer of 
the Offeror's or its potential subcontractor's 
proposed use of items. components, 
processes and computer software in the: 
performance of the contract that-

(1) Have been developed exclusively at 
private expense; 

{2) Have been developed in part at private 
expense: or 

(3) Embody technologies that have be.en 
developed exclusively with Government 
funds which the Contractor or subcontractor 
requests the Government to grant commercial 
exclusivP. rights. 

(b) With respect to each item, component. 
procest>, or computer software identified in 
(tt)(ii) ~:tbove. the Contractor shall also notifY 
the Contracting Officer of the total 
development cost known to the Contractor of 
the item. component. process, or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 
This notification shall be accompanied by the 
appropriate certification at DFARS 252.227-
7038. 

(c) If the Offeror asserts other than 
unlimited rights to any technical data in its 
proposal responding to this requirement. 
Government failure to object to or reject any 
such assertion shall not be construed to 
constitute agreement to ~ny such data rights 
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assertion. Ofrcrors will furnish. at the written 
rl:quest of tht! Contracting Officer. evidence 
to support ;my suc;h assertion. Such 
nutifiqltion shall be accompanied by the 
appropriate certification at DFARS 252.227-
iOJB. 

(End of ~·rovision) 

252.227-7036 Certification of technical 
data conformity. 

As prescribed at 227.473-5, insert the 
following clause: 

Certification of Technical Data Conformity 
(MAY 1987} 

(uJ All technical dttta delivered under this 
contract shall be accompanied by the 
following written certification: 

The Contractor. . hereby 
certifies that. to the best of its knowledge ttnd 
belief. the technical data delivered herewith 
under Contract No. is complete. 
at'curatc. and complies with all requirements 
of the contract. 
Date 
Name and Title of Certifying Official---
This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly authorized to bind the 
Contractor by t:te certificatfon. 

(bJ The Contractor shall identify. by name 
ttnd title. each individual (official) ttulhorized 
hy the Contractor to certify in writing that the 
tec:hnical data is complete, accurate. and 
c:omplies with all requirements of the 
contract. The Contractor hereby authorizes 
direct contact with the authorized individual 
responsible for certification of technical data. 
The authorized individual shall be familiar 
with the Contractor's technical dttta 
conformity procedures and their application 
to the technical data to be certified and 
d~livered. 

(c) Technical data delivered under this 
contract may be subject to reviews by the 
Government during preparation and prior to 
acceptance. Technical data is also subject to 
reviews by the Government subsequent to 
acceptance. Such reviews may be conducted 
as a function ancillary to other reviews. such 
as in-process reviews or configuration audit 
reviews. 
(End of clause) 

252.227-7037 Validation of restrtctfve 
mar1dnga on technical data. 

As prescribed in 227.473-4(a) insert 
the following clause: 

Validation of Restrictive Markings on 
Technical Data (APR 1988) 

(a) Definitions. The terms· used in this 
clause are defined in the clause at DFARS 
252.227-7013 of the Department of Defense 
Federal Acquisition Regulation Supplement 
(OFARS). 

(h) justification. The Contractor or 
subcontractor at any tier is responsible for 
maintaining records.sufficient to justify the 
validity of its markings that impose 
restrictions on thr. Government and others to 
use. duplicate. or disclose technical data 
delivered or required to be delivered under 
the contract or subcontract. and shall be 
prepared to furnish to the Contracting Officer 
a written justifictttion for such restrictive 
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m'ar"-ings in response to a challenge under 
paragrliph (d) below. 

(c:) Prechallenge Request fur ln{amration. 
(1) The Contracting Officer may request the 
Contractor or subcontractor to furnish a 
written explanation for any restriction 
asserted by the Contractor or subcontractor 
on the right of the United States or others to 
use technical data. lf. upon review of the 
explanation submitted. the Contracting 
Officer remains unable to ascertain the basis 
of the restrictive marking, the Contracting 
Officer may .further request the Contractor or 
subcontractor to furnish additional 
information in the records of. or otherwise in 
the possession of or reasonably available to. 
the Contructor or subcontractor to justify the 
validity of any restrictive marking on 
technical data delivered or to be delivered 
under the contract or subcontract (e.g., a 

· statement of facts accompanied with 
supporting documentation). The Contractor or 
subcontractor shall submit such written data 
as requested by the Contracting Officer 
within the time required or such longer p2riod 
as may be mutually agreed. 

(2) If the Contracting Officer. after 
reviewing the written data furnished 
pursuant to paragraph (c)(l) above, or any 
-other available information pertaining to the 
validity of a restrictive marking, determines 
thttt reasonable grounds exist to question the 
current validity of the marking and that 
continued adherence to the marking would 
make impracticable the subsequent 
competitive acquisition of the. item, 
component, or process to which the technicHl 
data relates, the Contracting Officer shall 
follow the procedures in (d) below. 

(3) If the Contractor or subcontractor fiiils 
to respond to the Contracting qfficer's 
request for information under paragraph 
(c)(1) above, and the Contracting Officer 
determines that continued adherence to the 
.marking would make impracticable the 
subsequent competitive acquisition of the 

1 item. component. or process to which the 
technical data relates, the Contracting Officer 
may challenge the validity of the marking as 
desc:ribed in para~raph (d) below. 

(d) Challenge. (1) Notwithstanding any 
provision of this contract concerning 
inspection and acceptance. if the Contracting 

1 Officer determines that 8 challenge to the 
restrictive marking is warranted. the 
Contrcicting Officer shttll send a written 
challenge notice to the Contractor or 
subcontractor. asserting the restrictive 
markings. Such challenge shall: 

(i) State the specific grounds for 
I challenging the auerted restriction: 

(ii) Require a response within sixty (60) 
days justifying and providing sufficient 

: evidence a8 to the current validity of the 
1 asserted restriction: and 

(iii) State that a DoD Contracting Officer's 
final decision. issued pursuant to paragraph 
(f) b~low. sustaining the validity of 8 

restrictive marking identical to the assert~d 
. restriction. within the three-year period 
I preceding the challenge. shall serve a8 
justification for the asserted restriction If the 
validated r~~Jtriction was asserted by the 
samt! Contractor or subcontractor (or any . 
licensee of such Contractor or subcontractor) 
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to which 11uch notice is being provided. 
(iv) State that failure to respond to the 

challengt! notice may result in issuance of a 
findl deci:fion pursuant to paragraph (e) 
below. 

(2) The Contra.:ling Officer shall e:ct~nd the 
time for response as appropriate if the 
Contrac:tor or subcontractor submits a 
written request showing the need for 
additional time to prepare a response. 

(3) The Contractor's or subcontractor's 
written response shall be considered a claim 
within the meaning of the Contract Disputes 
Act of 1978 (41 U.S.C. 601 et seq.). and shall 

. be certified in the form prescribed by FAR 
33.207. regardless of dollar amount.. 

(4) A Contractor or subcontractor re~eiving 
challenges to the same restrictive markings 
from more than one Contracting Officer shall 
notify each Contracting Officer of the 
existence of more than one challenge. The 
notice shall also state which Contracting 

. Officer initiated the first in time unanswered 
challenge. The Contracting Officer initiating 
the first in time unanswered challenge after 
consultation with the Contractor or 

' subcontractor and the other Contracting 
Officers. shall formulate and distribute a 
schedule for responding to each of the· 
challenge notices to all interested parties. 
The schedule shall afford the Contractor or 

·subcontractor an opportunity to respond to 
each challenge notice. All partiee will be . 
bound by this achedule. 
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(e) Final De.cision When Contractor or 

Subcontractor Fails to Respond. Upon a 
failure of a Contractor or subcontractor to 
submit any response to the challenge notice. 
the Contracting Officer will issue a fin~tl 
decision to the Contractor or subcontractor in 
accordance with the Disputes clause at FAR 
52.233-1. pertaining to the validity of the 
asserted restriction. This final decision shall 
be issued as soon as possible after the 
expiration of the time period of paragraph 
(dJ(tJ(ii) or (dl(2) nbo\'e. Following the 
issuftnce of the final decision. the Contracting 
Officer will comply with the procedures in 
(f)(~)(ii) through (i\') below. 

(f) Final Decision When Contractor or 
Subcontractor Rt!Sponds. {1) If the 
Contracting Offil:er determines that the 
Contractor or suhcontractor has justified the 
"·alidity of the restrictive marking."the 
Contrttcting Officer shall issue a final 
decision to the Contractor or subcontractor 
sustaining the validity of the restrictive 
marking, and stati~ that the Government 
will continue to be bound by the restrictive 
m~rking. This final decision sh&ll be issued 
within r.ixty (60) days after receipt of the 
Contractor's or subcontractor's response to 
the challenge notic:e. or within such longer 
period that the Contra~cting Officer has 
notified the Contractor or subcontractor that 
the Government will require. The notification 
of a longer period for issuance of a final 
decision will be made within sixty (60) days 
after receipt of the response to the challenge 
notice. 

(~)(i) If the Contracting Officer determines 
th&t. the vRiidit)' of the restrictive marking is 
not justified. the Contracting Officer shall 
issue a final decision to the Contractor or 
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subcontractor in accordance with the 
Disputes dause at FAR 52.233-1. 
l':otwithstanrlin~ paragruph (e) or the 
Oi.sputes clause. the final decision shall be 
is:;uf•d wit!lin sixty (60} days after receipt of 

Contractor's or subcontractor's response 
he challenge notice. or within such longer 
· od that the Contracting Officer has 

tified the Contractor or subcontractor of 
the Iunger p<:riod that the Government will 
require. The notific:c:tion of a longer period for 
issuance of a final decision will b~ made 
within ~ixty (60) days after receipt of the 
rt~l>ponse to the challenge notice. 

(ii) The Go\·ernment agrees that it will 
c:o!ltinue to be bound by the restrictive 
m<:rl..ing for a p~riod of ninety (90) days from 
the issuunce of the Contracting Officer's final 
d~dsion under paragraph (f}(2)(i) of this 
clause. The Contractor or subcontractor 
ag:-ees that. if it intends to file suit in the 
United Ste~tes Claims Court it will provide a 
notice of intent to file suit to the Contracting 
Office; within ninety (90} days from the 
is~uance of the ContrHcting Officer's final 
decision under paragraph (f)(2){i) of this 
clause. If the Contractor or subcontractor 
f~il~ to appeal file suit. or pro\•ide a notice of 
intent to file suit to the Contracting Officer 
within the ninety (90}-day period. the 
Government may cancel or ignore the 
restrictive markings. and the failure of the 
Contractor or subcontractor to lake the 
required Hclion constitutt•s agreement with 
such Government action. 

(iii) The Government agrees that it will 
continue to be bound by the restricti\·e 
marking where a notice of intent to file sutt in 
the United States Claims Court is provided to 
the Contracting Officer within ninety (90) 
da from the issuance of the final decision 

paragraph (f)(2)(i) of this clause. The 
nt will no longer be bound. and the 

actor or subcontractor agrees that the 
vernment may strike or i~nore the 

re~trictive markings. if the Contractor or 
subcontractor fails to file its suit within one 
(1) year after issuance of the final decision. 
NCilwithstanding the foregoing. where the 
head of an &Aency determines. on a 
nond~legahle basis. that urgent or compelling 
circumst&nces will not permit waihng for the 
filing of a suit in the United States Claims 
Court. the Contractor or subcontractor agrees 
that the asency may. following notice to the 
Contractor or subcontractor. authorize 
rt:lease or disclosure of the technical data. 
Such agency determination may be made at 
any time after issuance of the final decision 
and will not affect the Contractor's or 
suhcontr&ct(.lr's right to damages against the 
United States where its restrictive markings 
are ulttmately upheld or to pursue other 
relief. if an~·. as may be provided by law. 

(iv) The Government agrees that it will be 
bnund by the restrictive marking where an 
~tppcal or suit is filed pursuant to the 
Contract Disputes Act until final disposition 
by an agency Board of Contract Appe~tls or 
the United StHtes Claims Court. 
Notwithstanding the foregoing. where the 
head of an agency determines. on a 
nondelegable basis. following notice-to the 
Contractor that urgent or compelling 
circumsttmces will not permit awaiting the 
decision· by such Board of Contract Appeals 
or the United States Cl&ims Court. the 

or subcontractor agrees that the 
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agency may authorize release or disclosure of 
the technical data. Such agency 
determination may. be made at any time after 
issuance of the final decision and will not 
affect the Contractor's or Rubcontractor's 
right to dnmages against the United States 
where its restrictive markings are ultimately 
upheld or to pursue other relief. if any. as 
ma)' be provided by law. 

(g) Pinal Disposition of Appeal or Suit. (1) 
If the Contractor or subcontractor appeals or 
files suit and if. upon final disposition of the 
appeal or suit. the Contracting Officer's 
decision is sustained-

(i) The restrictive marking on the technical 
dat& shall be cancelled. corrected or ignored: 
and 

(ii) If the restrictive marking is found not to 
be substantiall~· justified. the Contractor or 
subcontractor. as appropriate. shall be li&ble 
to the Government for payment of the cost to 
the Go\·ernnaent of reviewing the restrictive 
marking and the fees and other expense' (aa 
defined in 28 U.S.C. 2412(d)(2)(A)) incurTed 
IJ~· the Governmt'lt in challenging the 
marking. unless s&;ecial circumstances would 
make such payment unjust. 

(2} If the Contra·~tor or subcontractor 
appeals or files suit and if. upon final 
disposit~on of the appeal or suit. the 
Contracting Officer's decision is not 
sustained-

(i) The Government shall continue to be 
bound by the restrictive marking: and 

(ii) The Government sht~ll be liable to the 
Contractor or subcontractor for payment of 
fees and other expenses (as defined in 28 
U.S.C. 2412(d)(2)(A)) incurTed by the 
Contractor or subcontractor in defending the 
marking. if the challenge by the Government 
is found not to have been made in good\faith. 

(h) Durotion of Right to Challenge. The 
Government may review the validity of any 
restriction on technical data, delivered or to 
be delivered under a contract. asserted by the 
Contractor or subcontractor. During the 
period within three {3) years of final payment 
on a contract or within three (3) years of 
delivery of the technical data to the 
Government. whichever is later. the 
Contracting Officer may review and mc.ke a 
written determination to chailenge the 
restriction. The Government ma\', howev~r. 
challenge a restriction on the reiease. 
disclosure or use of technical data at any 
time if such technical data (1) is publidy 
available: (2) has been furnished to the 
United States without restriction: or (3) has 
been otherwise made available without 
restriction. Only the Contracting Officer's 
final decision resolvins a formal challenge by 
sustaining the validity of a restrictive 
marking constitutes "validation" as 
addressed in 10 U.S.C. 2321. A decision by 
the Government. or a determination by the 
Contracting Officer. to not challense the 
restrictive marking or asserted restriction 
shall not constitute "validation". 

(i) Privity of Co, tract. The Contractor or 
subcontractor agr·' ··~ that the Contracting 
Officer may tran!--. · matters under this 
clause directly w;: :ubcontractors at any 
tier that assert res: -clive markings. 
However. thia clause neither creates nor 
implies privity of contract .between the 
Government and subcontractors. 

(j) Flowdown. The Contractor or 
subcontractor agrees to insert this clause in 
subcontracts at any tier requiring the delivery 
of technical data. 
(End of clause) 

252.227-7038 Uatlng and certification of 
development of technology with private 
funding. 

As prescribed at ll7.473-l(a)(4). insert 
the following provision: 

Listing and Certification of De~·elopment of 
Technology Witb Private Funding (APR 1988) 

(a) All technical data pertaining to the 
it~ms. components. processes. and compuh::r 
software identified on the listing attached to 
this certification shall be subject to the . 
written certification below. Upon reque8t by 
the Contracting Officer. the Contractor shall 
pro\·ide sufficient descriptive inforn.~tion to 
enable the Contracting Officer to identify and 
evaluate the Contractor's assertions. 

Certificatioo of Development of Technology 
Witb Private Funding 

(1) The Offeror/Contractor certifies that. to 
the best of its knowledge and bt:lie£. th<: 
following information is current. accurat~ itnd 
complete: . 

(i) Identification of items. compon~nts. 
processes and computer software which the 
Offeror/COntractor intends to use in the 
performance of the contract which were 
developed exclusively at private expense if 
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the unpublished technical data pertaining 
thereto will be delivered to the Government 
rr.arked with other than unlimited rights. 

(ii) Identification of items. components. 
processes and computer software which the 
Offeror/Contractor intends to use in the 
performance of the contract which were 
developed in part at private expense if the 
unpublished technical data pertaining thereto 
will be delivered to the Government m~rked 
with other than unlimited rights. 

(iii) Development cost contributed by the 
Offeror/Contractor for each item. component. 
process. and computer software identified in 
(a)(l)(ii) above. 

. (iv) Percentage of total development cost 
known to the Offeror/Contractor contributed 
by the Offeror/Contractor for each item. 
component. process and computer software 
identified in (a)(t)(ii) above. 

(Z) Except for technical data pertaining to 
items. components. processes. or computer 
software for which notice will be provided 
pursuant to DF ARS Z52.227-7013(j). all other 
technical data will be delivered to the 
Government subject to unlimited rights. 

·(3) Date------­
Name and Title of Certifying 

Official ____ _ 

This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly auth(lrized to bind the 

. Contractor. 
(End of certificate) 
(End of provision) 
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euu. Rif.(hts {!l Trchnic:ul Data. of Pub. L. 
ic!!--100 whi;:h rr.qcires the o~rCi~tment 
cd !), rt-nse to make certain re\'isions to 
I :F.\~~; ~obpart 227.4 and Part 252. The 
:, t n ~ 1 = ·~ ~ro\·ides that: 

l. The terms "~~elusively with 
c,n·crnment funds" and "exclusively at 
~~h·ate expcn!le" Le d£:fined and that the 
df'finitiot~.s specify how indirect costs 
are to b~ trets ted. 

~. A contr~c:tor or subcontr<1ctor (or a 
prospecti\·e contrctctor or subcontractor) 
r.wy n<.,t L~ requi!·ed. as a condition for 
award. to refr&in from offerins to use. or 
from ufling. an item or process 
developed exclae!vely at private 
cxp:-nse and to wttich the contractor or 
subcontractor iR entitled to restrict the 
C<Jventment's rights. 

3. The regulation may not impair tho 
rsht of a contractor or subcontractor to 
receive from a third party a fee or \. 
ruyr&ity for the use of technical data 
pertaining to an item or proces1 
developed exclusively at private 
expense. 

4. A contractor or subcontractor may · 
be permitted to license directly the use 
of technical data .,.-hich the contractor is 
otherwise allowed to restrict. if 
necessary to develop alternative sources 
of supply and n1anufacture. 

5. The respective rights of the 
Government and of the contractor or 
subcontractor in technical data 
pertaining to an item or process 
developed in part with Government 
funds and in part at pr;vate expense 
must be established on the basis of 
negotiation. except where a 
determinlition is made that negotiations 
would not be practicable. Reasonable 
and flexible guidelines can be 
prescribed for the conduct of the 
negotiations. including negotiation 
objectives. 

In addition to the regulatory changes 
required by section 808 of Pub. L lt»-
180. the interim rule was drafted in 
consideration of Executive Order 12591. 
entitled: Facilitating Access to Science 
and TechnofC.gy. issued on April10, 
1987. 

The interim rule also addressea two 
issues raised by public commenll. When 
the final rule implementing section 953 
of Pub. L 99-500 was published on April 
16. 1987 (52 FR 12391), the DAR Council 
indicated that commercialization and 
non-disclosure agreements required 
additional consideration. 

1. Commercialization. This interim 
rule provides additional procedures and 
criteria whereby a contractor may be 
granted exclusive commercial rightl in 
technical data. while considering the 
public interest in obtaining accesa'to the 
d~:~ta and)he administrative burden to 
the Government in protecting the 
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contractor's exclusive r.omrncrcictl 
interests. . . _ ... ··--

. 2. (a) Standard Nun·Disc/,lsure 
Agreements. The interim rule contains d 

standard agreement which must be 
executed by a prospective recipient of 
Government Purpose License Ri~~thts 
(GPLR) data ;>rior to rel~ase of the data 
to the concern. 

-(b) Alternative Approach to Non­
Disclosure Agreements. The DAR 
Council is considering. and specifically 
requests public comment with respect 

· to. an alternative approach to the use of 
non-disclosure agreements where data 
subject to GPLR are involved. Under this 
altemath;e approach. a solicitation 
provisjon would notify offerors that the 
solicitation includes technical data 
subject to restrictions on further uae or 
disclosure. and would require offerors to 
safeguard the data. It is envisioned that 
the solicitation provision. together with 
the restrictive legends placed on the 
technical data, would sufficiently 
protect the contractor retaining 
exclusive commercial rights. and would 

; adequately notify recipients of the 
I solicitation of their responsibility to 
i safcgu&rd the data. 
I Finally, the interim rule was 
1 
developed based on direction from the 
Deputy Assistant Secretary of Defense 

j(Procurement) that DFARS Subpart 27.4 
:be simplified and &treamlined. 

i B. Regulatory Flexibility· Ad 
llnformation ' 

The interim rule rna} .. have a 
significant economic impact up<m a 

!substantial number of small entities. 
1 within the meaning of the Regulatory 

I 
Flexibility Act of 1980, 5 U.S.C. 601 et 
seq. An Initial Regulatory Flexibility 
Analysis has therefore been deemed 
I necessary and wiU be provided to the 
I Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 

jlnterested parties desiring to obtain a 

I 
copy of the Analysis m&y contact the 
individual listed above. Comments 
received from the public concemh,g the 

. Analysia will be considered in drafting a 

I 
final rule and in performing a Final 
Regulatory Flexibility Analysis. 

Comments from small entities 
'1 concerning the affected OF ARS subparts 
will also be considered in accordance 
with section 610 of tbe Act. Such 
comments must be submitted separately 
and cite DAR Case 88-610 in 

I 
correspondence. 

C. Paperwork Reduction Ad 
lnfonnation 

I The interim rule contains information · 
collection requirements within the 
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_!!l~an:ng of the Paperwork Rtd'Jction 
. Act of 1980. 44 U.S.C. J501 et seq. 
Accorciingly, an inform~tio~ coll~r.-ion 
clearance request has b~en suh:nitttd ~u 
OMD pursu&nt to 5 CFR 1320.13. Pt.blaL 
comments concerning that request will 

. be in"·ited by OMB through a 
subsequent federal Register notice. 

. llst of Subjects in 48 CFR Partl' 227 and 
:252 

Government procur~m.ent. 
; Charla W. Uoyd. 

Executi,•e Secretary. De..fensr. Acquisitio:1 
. Regulatory Council. 

Therefore. 48 CFR Parts 227 and 252 ·-·­
' are amended as follows: 

1. The authority citation for 43 CFR · 
Parts 227 and 252 continues to read as 

i follows: 

; Authority: S U.S.C. 301. 10 U.S.C. 2202. DoD 
, Directive 5900.35. and DoD FAR Supplement 
i 201.301. 

10781 
PART 227-PATEHTS, DATA, AND 
COPYRIGHTS 

2. Subpart 227.4 is revised to read as 
followa. 

·Subpwt 227.4-Tec:MicaJ oat.. Other Data. 
Computer Softw.,.., and Copyrlghtl 

54tc. 
221.470 Scope. 
227.471 Defmitions. 
227.47Z Acquisition policy for technical data 

and right• in technical data. 
227.4-12-1 General. 
227.472-2 Establishing minimum 

Government needs. 
227.472-3 Rights in technical data. 
227.473 General procedures. 
227.473--1 Procedures for establishing rights • 

in technical data. 
227.473--2 Prohibitions. 
227.473--3 Marking and identification 

requirements. 
227.473-4 Validation of restrictive markings 

on .technical data. 
227.473--5 Remedies for noncomplying 

technical data. 
227.47~ (Reserved) 
227.474 [Reserved) 
227.475 Other procedures. 
227.475-1 Data requirement•. 
227.475-2 Deferred delivery and deferred 

ordering. 
227.475-3 Warranties of technical datL 
227.475-4 Delivery of technical data to 

Foreign Governments. 
227.475-5 Overseas contracts with Foreign 

Sources. 
227.475-a [Reserved) 
227.475-7 [Reserved) 
227.475-a Publication for sale. 
227.478 Special work1. 
227.477 Contracts for acquisition of existing 

works. 
227.478 Architect-engineer and construction 

cuntracts. 
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or disclosure. and that the party subpart, means that technical data or mili.tary needs. even though that datat( 
n::;serting li!llited rights be notified by computer software has not been would not customarily be disclosed in 
the contracting officer of such release, released to the public or furnished to commercial practice. When the 
disclosure, or use: or ·others without restriction on further use Government pays for research and 

[b) Release or disclosure to a foreign j or disclosure. Delivery of other than· development. ·it has an obligation to ~ 
government that is in· the interest of the . unlimited rights technical data or foster technological progress through ~ 
United ~tates a~d is req'!ired for computer software to or for the wide dissemination of the information 1 ~ 
cvaluahonal or mformahonal purpose ·:Government under a contract does not . and, where practicable, to provide "'-
under the conditions of (a) above, ·in itself, constitute release to the publi~. competitive opportunities for other 1· 
except that the release or disclosure : . oor- _ :interested_ parties. l 
may not include detailed manufacturing 227.472 Acquisition policy for technical 
or.P. roces. 

8 
data. ~nF-hts In technical datal . {3) Acquiring, maintaining. storing. T 

ReqUired as an Element of 27.472- Generid. . technical dat re costly and I 
~ -,c. retrieving, pro;;cting and distributingij 

Performance Under a Government · · l1 
Contract or Subcontract'., as used in this I The acquisition of technical data and burdensome for the Government~ I 
subpart, means, in connection with the the rights to use that datakequires a Therefore, it is necessary to avoi ; 
development of an item, component, or ·balancing of competi~ i~erests. . acquisition of unnecessary technical · j 

process, that the development was 1 (a) The Government s.Interests. The . dat~ - - L~ 
specified in a Government contract or Govern~ent has ext~nstve needs for . 1 227.472-2 Establishing minimum ~ i 
subcontract or that the development · ":'any kmds of techmcal dat~nd the ·Government need~ ~ J,J:i.. ~ 1 -
was necessary for performance of a rights to use such dat*lts needs may ~ ~~ ~---· h ~ ! d th f · . · 1 - The Uepartmenf oF Defense s all ~ : Government contract or subcontract. excee ose 0 pnv a commercia . 1 h . . . J 

"Restricted n'ahts·" as used I'n thJ's Jtcustomei's. !-lilliona·of separate it~ obtam on y t e m~lrumum.essenttal ! I 
o • • · • ..:_technical data an ata Pi hts In · : 

subpart means riahts that apply only to I must be acquired, operated and bl' h' h • 8Go . l 
' ' 0 • • t · d ~ ~ f esta JS mg t e mlmmum vernment l computer software, and mclude. as a mam ame ,or e ense purposes. d h f ll . h 11 I · 

· · th · ht t Technir:al dat re required for trainino nee s• t e o owmg factors s a be mtmmum, e ng o- ~ \ o '-~ AJ.J:;.. 
(a) Use computer software with the '3' of pers~nnel, verba~ a~d r~pair, . 10783 ftc.-I._, 

computer for which or with which it was catalogu~g, standardization~ mspection considered: Whether the item, 
acquired. including use at any ·an~ q~ahty con.trol. packa~mg and component, er-proces~IJC..:i~IJ_.b.,.e.__ ___ _ 
Government installation to which the ,loglstl.cs operations. Techmcal data~ competitively acquired:Yihether repair "'\ 
computer may be transferred by the resultmg from research a~d and overhaul work will be contracted 4· 
Government; developm~nt a~d production co~tracts ~>Ut: whether the repair or replacement 

(b) Use computer software with a must be dlssemmated to many dJffe~ent parts will be commercial items; or 
backup computer if the computer for :users .. The Goi~ment m'!st make ~ whether the item will be acquired by 

inoperative; mcr~ase com e ~ _ton •. owe~ costs an specifications, or by detailed design 
which or with which it was acquired is : ~echmcal dat wt.1t~ely 1ava~lable to d form. fit and function data, performance 1 

(c) Copy computer programs for provtde for moblhza~lon. Fm~lly, the J~. data. In deciding how to acquire datal 
safekeeping (archives) or backup Governm~nt has an mterest m and.&&w right!Jt the Department of i} 
purposes; and encouragl~g contrac~ors to dev~lop new Defense wlll use the least intrusive 

(d) Modify computer software, or technolog~es and t~ Improve existing procedures in order to protect the ..J 
combine it with other software, subject technolo~les to sahsfy Government and contractor's economic interests (see ~ 
to the provision that those portions of :commercial needs. To encourage Subpart 217.72). 
the derivative software incorporating ; contractors and a~bcontract~~ to 
restricted rights software are subject to · 

1 

expe.nd ~esources m developm~ · . • 
the same restricted rights. apphcahons of ~hese techn~logtes, Jt w 

In addition. restricted rights include · 1 ~ appropna.te to allow them to 
any other specific rights not inconsistent ; exclustvely explo1t the technology. 
with the minimum rights in (aHd) above (b) The.Contractor's Interests .. 
that are listed or described in a contract Commercial and non-profit . 
or described in a license agreement organizations have property rights and · 
made a part of a ·contract. economic inte~ts in technical datal 

''Technical data", as used in this j Technical da~ re often closely h~f<fin 
subpart. means recorded information, the commercia . ector because the1r 
regardless of the form or method of the disclosure to competitors could 
recording of a scientific or technical jeopardize the contractor's competitive 
nature (including computer software ad~antage. Pub~ic disclo~ure can cause 
documentation). The term does not · senous economic hardsh1p to the · 
include computer software or data origipating company ..... ·.:·:····, .. :· :· 
incidental t~ contract administration, (c) The Balancing of Interests. (1) The 
such as financial and/or management Government's neeq for technical dat%. 
information. · · · · · and a contractor's economic interest m 

"Unlimited rights", as used in this it do no.t necessarily coincide. However, 
subpart, means rights to use, duplicate, . they may coincide. This is true in the 
release, or disclose. technical data or 1 case of. innovative contractors .who can 
computer software in whole or in part, 'best be encoUraged to develop items of 
in any manner arid for any purpose military usefulness when their rights in 
whatsoever, and to have or pemiit such items are scrupulously protected. 
others to do so. (2) The Government nee'Js to 

"Unpublished", as used in this . encourage delivery of dat~ssential for 
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227.472-3 R!ghts In technical data. 

There are three basic types of rights 
which apply to technical data delivered 
under contract to the Government. 
These are unlimited rights, limited 
rights, and Government purpose license 
rights. The Government is entitled to 
unlimited rights in technical data ns 
enumerated in (a){l) below. The 
Government will obtain limited rights as _ 
discussed .in (b){1) below. Government 
purpose license rights may be . 
·established in accordance with (a)(2), 
(b)(2), or (c) below. 
· (a) Unlimited Rights. {1) The 

Government is entitled to and, except as 
·provided in paragraph (a)(2), will 
receive unlimited rights in-

. (i) Technical data pertaining to items, 
components, or processes which have 
been or will be developed exclusively 
with Government funds; 

(iiJ Technical data resulting directly 
from performance of experimental, 
developmental, or research work 
specified as an element of performance 
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including identific<ition of the earliest rights in the data, the Government will 
expiration date for the limitation. negotiate to establish limited rights 

(ii) If pursuant to the preaward or which. upon expiration of a time 
pos!award notification procedures the limitation. shall become unlimited rights. 
offeror/contractor notifies the (B) Where the Government requires 
Government that technical data or use of data for immediate competition, 
t:umputer software may be delivered the contractor has requested exclusive 
with other than unlimited rights. then commercial rights in the data (i.e., the 
the notice must be accompanied by the data has commercial applir.ation), and 
Certification at 25:.227-7038. "Listing protecting the contractor's rights is not 
and Certification of Technology unduly burdensome on the Government. 
Df!\'elopcd with Private Funding." the contracting officer will negotiate 

(iii) This certification authorizes the GPLR which will expire after a specified 
contracting officer to request additional . period of time and become unlimited 
information needed to evaluate the rights. 
assertions. (C) Where the Government requires 

(iv) This certification assists the immediate use of the data for 
parties to negotiate rights in technical competition and the contractor has no 
data and computer software to be interest in commercializing the data, the 
delivered to the Government with other Go\'ernmcnt may negotiate to obtain 
than unlimited rights. but does not alter unlimited rights. 
the rights of the parties which arc (iii) Negotiation of time periods. When 
contained in the clause at 252.227-7037. time limitations for either GPLR.or 

(b) f:.'stablishing rights in technical limited rights are negotiated. they shall 
data~t) General. The contracting be expressed in the contract as a date 
officer shall review and evaluate certain and should normally be no less 
assertions contained in preaward or than one year nor more than five years 
postaward notifications to determine the after the estimated date of first 
likely impact on the Government's production delivery to the Government 
ability to meet its needs. The contracting of the item, component, process. or 
officer shall then either-

(i) Agree with the assertions: computer software to which the 
(ii) Enter into negotiations to establish technical data pertains. 

the respective rights of the parties; or (A) The time limitations will be based 
(iii) Determine that negotiations are on the following factors: 

not practicable, in which case the rights (1) Relative funding cont~ibution of 
will be established in accordance with the parties: 
(d) below. (2) Anticipated date the technical data 

(2} Negotiations-{i) Negotiation will be needed for competition: 
factors. The contracting officer shall (J) The economic life of the 
consider the following factors whein technology; 
negoti&ting rights in technical data (4) The contractor's or subcontractor's 
de\telopcd with mixed funding or w en agreement to establish or assist in 
the Government negotiates to relinquish este:tblishing additional sources of 
rights or to 2cquire greater rights: supply: 

(A) The ac.quisition strategy for the . (5) The burden on the Government in 
item or system (including logistics 
support): restricting disclosure: 

(8) Whether the item or system (or (6) The potential commercial uses of 
related logistic.;s support) will be the technology; 
competed: {B) Time limitations for GPLR and 

(C) Timing of such competition: limited rights srealeF lRaR the years 
(D) Whether the technology can be may be negotiated to provide the 

commercialized; contractor a reasonable opportunity to 
{E) Funding contributions of the reGover its private investment. if: 

respective parties: (1) The. technical data will not be 
(F) Development of alternative needed for competition: and 

sources for industrial mobilization or (2) Longer pedod~re approved by 
other purposes; the chief of the contracting officeA 

(C) Burden on the Government of (C) Time limitations for limited~ghts 
prot~cting the~ontractor's rights in and GPLR may be extended, if: 
technical data · · 

(ii) Negotia 11 situations. The { 1) Other interested parties have not 
following are examples of how the n:quested access to the technical data; 
negotiation faG tors in (b)(2)(i) above (2) The. technical data need not be 
m<1y be applied: , publicly disclosed to meet a specified 

(J\) When the Government does not Government need: and 
hC:tve Hn immediate need to use the datu (J) The: contractor provides adequate 
for competition and the contractor has consideration for remarking any 
nut requested exclusive commercial lt~chnical data with revised legends. 
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· (iv) Nun-standard license rights. 
Unlimited rights, W?vernment purpose 
license rights. and limited rights and 
combinations of these rights (i.e., with 

·time limitations) are considered ~ 
; standard license rights. All other license ~~ 
rights are considered non-standard 
license rights and shall not be ~ 
negotiated unless approv~ by the head ·'-

:of the contracting activitY, ~ 
. (c) Contract documenta ion-{1) - ~ 

; Listing. {i) The contracting officer shall .. ~ 
I incorporate into the contract a list of 'i' 
1any items, components, processes.,(and ~ 
rights therein) to be delivered with Oi'fier-
than unlimited rights. ·--~ 

(ii) During the life of the contract, a - ~ 
; bilateral modification of the contract 
:may be appropriate to incorporate the 
·privately developed items. components. 
processes, or computer software 
identified by the contractor under the 
notification procedures. Also, during 
contract performance, changing 

· conditions (e.g .• schedule or cost) may 
·require bilatefal modification of the list. 

10785 
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(iii) By the time the technical data are 
delivered to the Government. the list 
must-

( A) Identify the items components, 
··processes, or computer software to 
which the technical data pertains: 

(B) Identify or describe the technical 
data or computer software subject to 
other than unlimite:d rights: and 

{C) Identify or describe, as 
appropriate, the category or categories 
of Government rights, the agreed-to time 
limitations, or any special restrictions 
on the use or disclosure of the technical 
data or computer software. 

(2) Standard Non-disclosure 
agreements. (i) Technical data subject to 
other than unlimited rights shall not be 
released outside the Government unless 
the release is subject to a prohibition 
against further release. use, or 
disclosure. If the data is subject to 
GPLR. the recipient must sign the 
Standard Non-disclosure Agreement 
shown below. This Agreement must be 
executed by an official authorized to 
bind the contractor. 

(ii) Nothing in this section impairs the 
rights of the developer of the data and 
third parties from independently 
entering into agreements concerning 
commercial uses of the data. 

(iii) The contracting officer shall 
require each contractor receiving data 
subject to GPLI~ to execute the Standard 
Non-disclosure Agreement before 

·receipt of the data. If a contractor has 
previously signed an agreement, the 
earlier agreement may be provided. 
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~ 1j r_e_x_r ________________________________________________________________ <_v_ol_.3_5_l ____ 4B_7 

~~,·· ~ (1) Dcmonstrotes that the omission asserted restriction does not constitute · 227.47S..1 0.1a ~to. 
N ~ ·'wus inadvertent; "validution". (a) The clause at 252.227-7031. D(jtd 

(2) E~taulishes thttt the use of the (b) PrechaJ/enge request for Requirements. shall be included in all 
markings is authorized: and information. (1) Prior to making a solicitations and contracts. e).cept that 

(3) Relieves the Government of written determination to challenge. the the clause need not be included in-
H~bility with respect to the technicHl contracting officer must request the (l) Any contract or order less thHn 
dal.J1 contractor or subcontractor to furnish 

---tal U11jast~fied markings. If the information explaining the basis for any 
525

·
000

: 
contracting officer belie\'e& that asserted restriction. If this information is (2 ) Any contract awarded to a 

contractor outside the United States. restrictive markings are not justified. the incomplete. additional justification 
contructing officer will follow the should be requested. The contracting except those awarded under Subpart 

225.71. Canadian Purchases: procedures in 221.473-t and the clause officer should provide a reasonable time 

~
. at 252.227-7037. for submission of the required data. (3) Any research or exploratory 

(e) Non-conforming markings. If (2) The contracting officer should development contract when reports are 

~ 
technical data which the contractor is request advice from the cognizant the only deliverable item(s): 
acthori7.ed by the contract to furnish Government activity havill8 interest in {4) Any service contract. when the 

· N with restrictive markings is received the validity of the markings. contracting officer determine& that the 
\..~with non-conforming markings. the (3) If the contractin8 officer. after use of the DO Form 1423 is impractical: 

-..........'\...... technical data shall be used according reviewing all available information. {5) Any contract under which 
~~ to the proper restriction. and the det~rmines that reasonable gro!Jnds constnaction and archllectural drawings· 
~ contractor ahall be required to correct exist to question the current validity of a and specifications are the only 

the markill8& to conform with the restrictive marking. and that continued deliverable items; 
contract. Copyright notices which adherence to the marking would make (6) Any contract for commercial item. 
confonn to the requirement in 17 U.S.C. subsequent competition impracticable or when the only deliverable data is such 
401 and 402 are not considered if the contractor or subcontractor falls to an item. or would be packaged or 
restrictive markings. If the contractor I respond to the prechallenge request furnished with auch items in accordance 
fails to correct the markings within 60 within a reasonable period. the with customary trade practices: or 
days after notice. Government personnel contracting officer thall challense the (7) Any contract for items containing 
may correct the marldns• at the restriction following the procedures in potentially danaerout material requiring 
contractor'• expense. notify the the clause at 252.227-7037. controls to assure adequate tafety. 
contractor in writing. and thereafter may when the only deliverable data is the 
use the tecluUcal data accordingly. 227•473-5 Remedies for noncCJmftiWwl 

"P'"" ... 10787 
227.473-4 Y.udatlon of rntrtcttv. tectit"lical data. 
martUnp on teet•*-~ data. (a) When data does not comply with Materials Safety Data Sheet (MSDS) 

(a) General. The clause at 252.227- the contract. the contracting officer required by the clause at FAR 52..223-3. 
~ rth · .. "'ts d d should consider all remedie's. These (b) The clause at 252.227-7031. Data 

7037 sets ao "&&• an proce ures Requirements. states that the contractor 
pertaining to the validation of restrictive remedies include.reduction of progress is required to deliver only data listed on 
marlc.ings asserted by contractors and payments. withholding fmal payment. the DO Form 1423 and data deliverable 

be nt Ctors On dell·verable techna·cal contract termination. and a reduction in su o ra _ under clauses prescribed in the FAR anJ . ·' 
data and shall be included in all contract price or fee. · C 
solicitations and contracts which (b) The clause at 252.227-7030. · . 0~, fY'~ :.L _.,r... r~ ~ 
require the delivery of technical data. Technical Data-Withholding of 227.475-2 Defened deltvery Md defened 
The Govejrne~he111l«< review the Payment. is designed to assure timely Of'dertng. 
vahdaty o any asserted restriction on delivery of technical data and shall be (a) General. Technical data and 
technical data deliverable under a included in solicitation• and contracts computer software is expensive to 
contract. This review should be requiring delivery of technical data. prepare. maintain and update. By 
accomplished before acceptance of the Unless the contract specifies a lesser delaying the delivery of technical data 
technical data. but no later than three withholding limit. the clause permits or software until needed. storage 
years after final payment or three years withholding up to 10 percent of the requirements are reduced and the 
after delivery of the technical data to contract price. The contracting officer probability of using obsolete technical 
the Government. whichever is later. The shall determine the amount to be data and computer software is 
contracting officer may challenge withheld after considering the estimated decreased. Purchase of technical data 
restrictive markings if there are value of the technical data to the and computer software which may 
reasonable grounds to question their Government Payment shall not be become obsolete because of hardware 
validity but only if the three-year period withheld when non-delivery results from changes is also minimized. 
has not expired. However. the causes beyond the control and without (b) Deferred delivery. When the 
Govemmertt may challenge a restrictive the fault or negligence of the contractor.. contract requires delivery of technical 
marking at any time if the technical data (c) If delivery of technical data is data or computer software. but does not 
(1) is publicly available; (2) has been required. the clause at 252.227-7036. contain a time for delivery. the clause at 
furnished to the United States without Certification of Technical Data 252.227-7026 "Deferred Delivery of 
restriction: or (3) has been otherwise Conformity. shall be included in Technical Data and Computer 
made available without restriction. Only solicitations and any resultant contract. Software", shan be included in the 
the contracting officer's final decision contract. The clause pennita the 
resolving a formal challenge constitute& D> 227.473-t [Aeservedl contracting officer to require the 
"validation .. as addressed in 10 U.S.C. 221.474 (AHefVedl delivery of data identified aa "deferred 
2321. A decision by the Government not } delivery" data at any time until two 
to challell3e a restrictive marking or , 227.475 Other procedurn. years after acceptance by the 
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227.478-2 Acquhiition ~nd use of plans, No. 65-01 provides guidance on the Government to grant to others a 

.. : .. 

apecificatiuns, and drawings. program. nonexclusive, paid-up. worldwide 
(a) Atchitecturol desigr:s and data (b)(l)'Data and tomputer software license for Government purposes in ar!y 

clausc··s for architect-enginetJr or generated under an SBIR program work of authorship (other than a 
· ' ,, d h 11 t b d' 1 d t 'd · "specrnl work") first prepared, t.,Jn~t.-uction controcls--{1) Plans an contract s a no e tsc ose ou sa e produced. originated, developed. or 

specifications and as-built drawings. (i) the Government for two years after 
'd d · ( )(1)('') b 1 contract completion, except- generated under the contre.ct. 

E:\CetJt as prova e m a 11 e ow. (d) The clause at 252.227-7013. Rights 
use the clause at 252.227-7022. (i) When necessary for program.. in Technical Data and Computer 
Government Rights (Unlimited), in evaluation, or (.... ~ Software, requires the contractor to 
solicitations and contracts for architect- (ii) When the contr~:tctor cq)'(sents in,{ grant the Government and authorizes 
engineer services and for construction writing to additional disclosure. 1 the Government to grant to others a 
im.·oh·ing architect-engineer services. (2) Upon expiration of the period of nonexclusive, paid-up. worldwide_ 

(ii) \\'hen the .purpose of a contract for non-disclosure, the Government shall license for Government purposes, under 
architect-engineer services or for have a nonexclusive, worldwide, . I any copyright owned by the contractor 

. construction involving architect:. royalty-free lice~se in technical data in any technical data or computer --
engineer services is to obtain a unique and computer software for Government software prepared for or acquired by the 
architectural design of a building. a use. Government under the contract. The · . 
monument. or construction of similar ·(c) Copyrights in technical data and clause at 252.227~7020, Rights in Data-
nature. which for artistic; aesthetic or computer software generat~d under an Special \tVorks, requires that any work 

. ·other special reasons the Government SBIR program contr&ct shall, when · . first produced inpe performance of the 
does not want duplicated. the agreed to in writing by the contracting contract becom<!_~e sole property of the 
Government may acquire exclusive officer, be owned by the contractor. The Government. ana the contractor agrees 
control of the data pertaining to design Government should obtain a royalty- not to assert any rights or establish any 
·by including the clause at 252.227-7023. free license under any copyright. Each claim to copyright in such work. This 
Drawings ·and Other Data to Become publication of copyrighted material , clause requires that the contractor grant 
Property of Government, in solicitations should contain an appropriate. to the Government and authorize the 

d tr ·. t · · ack-nowledgment and da'sclaa·mer . Government to grant to others a 
. ··, :, un C<?n ~~- ~; . · · · .: .. ·. · nonexclusive, paid-up, worldwide· 

''· ·,., ..... ·(2) Shoi)diawings for construction... statement.-.~ ·:. . . .!!· . ·· ·• 'license for Government purposes in any 
.:.· The Government shall obtain-unlimited (d) The clause at 252.227-7013, Rights portion of a work which is_not flrst 
, , ~-:rights in shop drawings for construction. in Technical Data and Computer . · produced in the performanCe of the 

In solicitations and contracts calling for Software; with its Alternate II, shall be contract but in which copyright is 
delivery of shop drawings. include the · included in all contracts aw-arded under owned by the Contractor and which is 
clause at 252.227::-7033, Righ_ts in Shop the SBIR Program which require deli very incorporated in the work furnished 

·f?r~~ing_s~ _ .,,:~ .• ·1·::'1.';_:!;::·:. ·,· ... ;_ t:··_ of technical data or computer software. under the contract.·· ---~---~-~-. _ 

227.478-3 Contracts for co~structJon 277.480 ~~;~·g~~ .-,_. ·, .,· · -·:-;·.'.·.· .l,O?~g7: ,, ,, -~ 
supplies and research and development (a) In general. the copyright law gives · 

-:·_ wortc..,: ·. · -_. <.:·.-,~\' ·, · · ' ::' :· ... .-~: · . , an owner of copyright the exclusive (~)The cl~uses at 252.227-7013 and 
Th~ provision~· a.nd--c~~~ses required rights to- : .·.: ·:-· :·:· .. 252.227-7020 provide that. unless written 

·- . by this section shull not be used when. I l ... (1) Reproduce the copyrighted work: approval of the contracting officer is 
the· acquisition is limited to either (a)·. .. · (2) Prepare derivative work~; obtained, the co~tractor agre~s not to 
construction supplies_ or materials: (b) (3) Distribute· copies_.or phonorecords · in~l'!de in an~ work prepared. produced. 

:;,~··:,,:·experimental, developmental."or' --.· ~:·,' :·to the public:·~ "'" ·· ·' "' --.··-; ·.1 ·::~:.~·::: • • or1gt.~ated, develop_e_d, geper~ted or 
. research work, or test and evaluation .... _; . (4)-Performthe copyrighted._work .... ·.·. acquared.u~de_~: the.~ontract:.~ny ~ork 

. '[!.~·0: .. . " studies' of structures, equipment, :·•, •· '" publicly.-·and · .... ' . . ' :· .... I ••• , .. of authorshtp In Whach COpynght IS not · 
;;.:¥::, .. __ ., proce~ses~ :or: materials for use in ·, .t ... (5) Di~play·:t~~: ~'o.pyif~ht~·d ~~~rk .>-.-.: ownP;~ by the contractor without. · 

··· t t' ( )b th ·• p'ubla·c"ly.:,- ,·.·.· :_.·.: .... · ....... ~.
0 

•. ' •. ·,,····.•'"-~-'.·" -;--.'_. ncq.umngfortheGovemment_ .. a .. ~-dthose .;:~cons rue aon; or, c o .- ;.-··:~._,~·1;:·-- F.5t · · . · · .· · b h If f h ·. 
! ·. :··y.· ·.·r·--·~·.~:·;_ ·:·<.;ri.·· ·.:· ;. "''' 1

• • _.· ••• , ••• (b aterialthatisprotected · achngbyoron e_a 0 ~ e:--.. : 
. ·. 22?.478-4,. (ResentedJ _;" .. : .:· :·· . ·- ': __ .. under·th copyright law is not in the .... · Govern~ent. a nonexclusive, pa1d-up, 

·:·:, '·' . :• > • · ·· · · · '·· .• , ' : · ? :-!~ · · · · · • public domain even though it may have . , _ worldwade hcense for Government 
. 227.478-5 · Approval of restricted designs. b bl' h d. A~ t . . t t 'th purposes in the copyrighted work. · · · · · ' · · . · ... een pu 1s e . c s mconsas en w1 , ,., .. ... . . . .. 

}.": ·:·_£:·;~:·'·The. clause a~_252.227-70~4. ~otlce and the rights in (a)above:mayno~ be 227.481 Acquisition of rights In computer 
d •· ,, ·-~pproval. ofRes~cted D~stgns, rna~· be·:.:.· exerc~sed :withou~, a __ l_i,~en~e, ~r~~ the :··::,,c·~.o~are~ .. ~.~X ·· ·~ _;S. _,: --, <5S lt.lt ! ! ! 

.mc_luded ,n architect-engmeer contracts·,··· copynght owner.·· · ··· .. ··''"'·I .. · - ... J. • .. , .. ··' · ·· ··: '~ T.., \ ; M . . . f 
.t: to permit the,Goverriine_nt to' make ·:,~J :_1 ~ Cj:':(c) Department ofDefen~se1policy ·,-:3;.•J-:227.482! lR!~~~~:-:.:<~· :.~.·~·:-,~,:'.1 
•· inforined decisions. concernir.g -~·': :.~r ~1 '·' allows the·contractor'to:copyright any c: .. :r:::;-::: •. _ ·. ~(~ :.-~:.:· .-~.~->;:·:.;·~: .. ::::~·.;:--~_;t: 

.. , ~-~ ~oncompeti~~ve a~p:-c~~ ~r ~e-~~~ign't :·~.~,:·. ,~rk.<>ta~th~~~hip nrst'i)rep~r~4.. . .. ,~::· ::;: ;~!~~ ·25~~soll~.;~l-lo~:·.-~-·- ~.: 
. ·:,,r•n:•·: .! •: .. ;;!•-irll·: ·• :·:•· . .,_., .. '. : prod~e,:~CL ongmated •. deyc~!ope,d .. or , ·.! :::. • T ~-. 

~.~·~:::.~227.479.;,Small Bualnesa Innovative , H,.·, :genera~ed.under a contract,- unless the · PROVISIO~-~--~-~~ ~~TI!~~ fO 

., ':.· Reeearch.Progr~m (~IR_~~~m~, _-· r.:·.·,::.work.is designated. a '~'special·wor"-"· If ,,.lp~u~.E~~~:l'~t·:· · ~,: r;.: h:,~;;~~--t~'".- if.:. 
• :-.·, .. : ·r:> (a) Public La·w 97-:219; _'.'Small'·' · · ,. : : , · i the work:is a special work, the·.-. ; · · : . · ·: ·, .v 3~ Sections 252.227-7013~- 252.227-7018 
. , Business Innovation D~velopnent Act of, .. _ Government retains·ownc·rship and , __ , ·through 252.227-7024.252.227-7026 

1982", requires the_ Department of control of the work. The contractor may· through 252.227-7037 are revis-ed: 
Defense to establish a Small Business : ' not assert any· ~ights or claim to sections 252.227-7016, 252.227-7017 and 

1lnnovation Research Program (SBIR ·· · copyright in special works. The 252.227-7025 are removed _and. reserved: 
Program). Small Business contractor is required to grant to the and section 252.227-7038 is added to 
Administration (SBA) ~olicy Directive · · Governm_~nt and authorize the read as follows: . · 
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means that technical data or computer 
software has not been released to the public 
or furnished to others without restriction on 
further use or disclosure. Delivery of other 
than unlimited rights technical data or 
computer software to or for the Government 
under the contract does not, in itself, 
constitute release to the public. 

(b) Rights in Technical Data-.(1) . 
Ur!lh11itcd Rights. Unless otherwtse agreed tn 
writing. the Government is entitled to and 
will r~ccive unlimited rights in: 

(i) Technical data pertaining to an item, 
component, or process which has been or will 
he developed exclusively with Government 
funds; 

(ii) TPchnical data resulting directly from 
performance of experimental. developmental. 
t'r rc::~eRrch work which was specified as an 
clement of performance under this or any 
other Government contract or subcontract; 

(iii) Fonn. fit, and function data pertaining 
to items. components, or processes prepared 
or rettuired to be delivered under this or any 
other Government contract. or subcontract; 

(iv} Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
subcon!ract hereunder necessary for 
in,;hsltation. operation. mainten~tnce. or 
training purposes: . 

(vJ Technical data prepared or reqUired to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data or computer 
F.oftware; 

(vi) Technical data which is otherwise 
publicly available, or has been released or 
disclosed by the Contractor or subcontructor, 
without restriction on further release or 
disclosure: 

(vii) Technical data in which the 
Government has obtained unlimited rights as 
a result of negotiations: 

(viii) Technical data previously delivered 
subject to either GPLR or limited rights and 
the restrictive condition has expired: and 

(ix) Technical data delivered under the 
contract, which at the time of delivery. are 
not identified in the listing required by 
paragraph (k) of this clause. 

(2) Government Purpose License Rights. 
The Government shall have Government 
purpose license rights (GPLR) in tech~ical 
data which the parties have agreed w1ll be 
furnished with GPLR. The Government may 
disclose or provide GPLR data to a person or 
corporation that has executed the Standard 
Non-Disclosure Agreement. This agreement 
establishes the third party beneficiary status 
of the Contractor identified in the GPLR 
legend. If the recipient of GPLR data has 
excecuted the Standard Non-Disclosure 
Agreement, the Contractor shall have no 
claim or right of action against the 
Government for damages related to misuse or 
unauthorized disclosure of the data. GPLR 
shall be effective, during the time period 
specified in the contract. only when the 
portion or portions of each piece of data 
subject to such rights are identi.fied {for 
example, by circling, underscoring, or a note), 
and are marked with the legend below 
containing: . . . . . .. 

(i) The number of the prime c.ontract under 
which the technical data is to h:e delivered: 
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(ii) The name of the Contractor and/or any 
subcontractor asserting Government purpose 
license rights; and 

(iii) The date when the data will be subje~.:t 
to unlimited rights. 

Government Purpose License Rights Legend 

Contract No.-----------­
Contractor: 

Government purpose license rights &hftll be 
effective until 

(insert date certain) 
thereafter. the Government purpose license 
rights will expire and the Government shall 
have unlimited rights in the technical data. 

The restrictions governing use of technical 
data marked with this legend are set forth in 
the definition of "Government Purpose 
LiCfmse Rights" in paragraph (a)[14) above. 
This legend. together with the indications of 
the portions of this data which are subject to 
Government purpose license rights, shall be 
included on any reproduction hereof which 
includes any part of the portions subject to 
such limitations. 

(3) Limited Rights. Unless otherwise 
agreed. the Government shall have limited 
rights in: 

(i) Technical data pertaining to items, 
components, processes or computer software 
developed exclusively at private expense. 
except for data in the categories in (a)(l) 
above; 

(ii) Technical d~ta that the parties have 
·agreed will be subject to limited rights for a 
specified period of time: and , 

(iii) Technical data listed or described in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement. the Government shall 
have the rights included in the definition of 
"limited rights" in paragraph (a)(15) above. 

Limited rights will remain in efrect so long 
as the technical data remains unpublished 
and provided that only the porti9ns of each 
piece of data subject to limited rights are 
identified (for example, by circling. 
underscoring. or a note), and the piece of 
data is marked with the legend below 
containing: . 

(A) The number of the prime contract under 
which the technical data is to be delivered; 

-and 
(B) The name of the Contractor and/or any 

subcontractor asserting limited rights. 
(C) The date the data will be subject to 

unlimited rights (if applicable). 

Limited Rights Legend . 

Contract No.-----------­
Contractor: 

(For technical data which the parties have 
agreed will be subject to limited rights for a 
specified time period, insert the agreed upon 
date. If the limited rights are not subject to an 
expiration date. so indicate). 

Limited rights shall be ef(t:!ctive until 

(insert date certain) 

BNA's Patent. Trademark & Copyright Journal 

(Vol. 35) 491 -

thereafter the limited rights will e;.:piit: :Jnd 
the Government shall have unlimited ~tgl-tts H! 

the tcchnicul data. 
The restrictions governing the use ar.d 

disclosure of technical data marked with th:~ 
l(:g~nd are set forth in the definition of 
"limited rights" in paragraph fa)(15) alJovP. 
(For technical data which the parties ha\'e 
agreed will be subject to rights other ~han 
tho~e described in the definitions of hm1ted 
ri~hts or GPLR in paragrttphs {a)ilS) and 
{a){l4) above, insert the following statemPnt: 

(n <fddition to the minimum rights 
described in the definiti'Jn of lim! ted rights in 
DFARS clause at 252.227-iOl:l. the 
Government shall have the rights described 
in the lkcnse or agreement made a pRrt of 
Contract No.----
This legend. together with the indications of 
the portions of this data which are subject to· 
limited rights, shall be included on any 
reproduction hereof which includes any part 
of the portions subject to such limitations. 
This t?.chnical data will remain subject to 
limited rights only so long as it remains 

. "unpublished" as defined in paragraph (a) 
above. 

(c) Rights in ComputcrSoftware-{1) 
Restricted Rights. (i) The Go\;emment shall 
have restricted rights in computer software. 
listed or described in a lic~nse a~Sreement 
made a part of this contract. which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 

. agreement, the Government shall have the 
rights included in the definition of "restricted 

10791 
rights" in paragraph (a){17) above. Unless the. 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use, duplication or disclosure is subject to 
restrictions stated in Contract No.--
with __ (Name of Contractor)~-· 
and the related computer softwure 
documentation includes a prominent 
statement of the restrictions applicable to the 
computer software. the Government shall 
have unlimited rights in the software. The 
Contractor may not place any legend on 
computer software restricting the · 
Government's rights in such software_unless 
the restrictions are set forth in a license 
Agreement made a part of this contract.prior 
to thP. delivery date of the software. Failure of 
the Con~ractor to apply a restricted rights 
legend to the computer software shall relieve 
the Government of liability with respect to 
the unmarked software. 

(ii) Notwithstanding subparagraph (c)(l)(i) 
above. commercial computer software and 
related documentation developed at private 
expense and not in public domain may be 
marked with the following Legend: 

Restricted Rights Legend 

Use; duplication, or disclosure by the 
Government is subject to restridions as set 
forth iri subparagraph (c)(l)(ii) of the Rights 
in Technical Data and Comput~r Software 

- clauMe at OFARS 252.227-7013. 

(N<~nte of Contractor and Address) 
When ac.quircd by the Government. 
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desirP.s exclusive rights to commercialize. 
with Government appr<1'Val. 

(:!) With respect to each item. component. 
proc~ss. or computer software identified in 
(j)(t)(ii) above. the Contractor shall also 
notiFy the Contracting Officer of the total 
d~velopment cost known to the Contractor of 
the item. component. process. or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 

{3) Such notification is nofrequired with 
r~spect to items. components. processes or 
computer software for which such notice was 
given pursuant to preaward notification of 
rights in technical data in connection with 
this contract. 

(4) Such notification shall be accompanied 
by the appropriate listing and certification 
required by the clause at DFARS 252.227-
7038. 

(kl Identification of restrictions on 
Government rights. Technical data and 
computer software shall not be tendered to 
the Government with other than unlimited 
rights, unless the technical data or computer 
software are contained in a listing made part 
of this contract This listing is intended to 
facilitate acceptance of the technical data 
and computer software by the Government 
and does not change. waive. or otherwise 
modify the righte or obligations of the parties 
under the clause at DFARS 252.227-7037. As 
a minimum. this listing must-

{1) Identify the items. components. 
processes. or computer software to which the 
restrictions on the Government apply: 

(2) Identify or describe the technical data 
or computer software subject to other than 
unlimited rights: and 

(3) Identify or describe. as appropriate, the 
category or categories of Government rights. 
the agreed·to time limitations. or any special 
restrictions on the use of disclosure of the 
technical data or computer software. 

(1) Postaward Negotiation-Disputes. If. 
after exhausting all reasonable efforts. the 
parties fail to agree on the apportionment of 
the rights in technical data furnished under 
this contract by the date established in the 
contract for agreement. or within any 
extension established by the Contracting 
Officer. then the Contracting Officer may 
establish the respective data· rights of the 
parties. subject to Contractor appeal as 
provided in the Disputes clause. In any event, 
the ContrActor shall proceed with completion 
of tht contract. 
(End of claust:) 

Alternate I (APR 1988) 
As prescribed at 227.475-3, add the 

following paragraph to the basic clause: 
(m) Publication for sale. If. prior to 

publication for sale by the Government and 
within the penod designated in the contract 
or task order. but in no event later than 
twenty-four (24) months after tie livery of such 
data. the Contractor publishes for sale any 
data (1) designated in the contract as being 
subject to thi~ paragraph and (2) delivered 
under this contract. and promptly notifies the 
Contracting Officer of these publications. the 
Government shall not publish such data for 
sale or authorize others to do so. This 
limit<~tion on the Government's right to 
publish for sale any such data so published 
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by the Contractor shall continue <~s long as 
the data is protected as a published work 
under the copyright law of the United States 
and is reasonably available to the public for 
purchase. Any such publication shall include 
a notice identifying this contract and 
recognizing the license rights of the 
Government under this clause. As to all such 
data not so published by the Contractor. this 
paragraph shall be of no force or effect. 

Alternate II (APR 1988) 

As prescribed at 227.479(d). substitute the 
following paragraphs (b) and (c) for the 
existing paragraphs (b) and (c) in the basic 
clause. 

(b) Rights in Technical Data-{1) 
Unlimited Rights. The Government is entitled 
to and will receive unlimited rights in: 

(i) fonn. fit. and function data pertaining to 
items. components. or processes prepared or 
required to be delivered under this or any 
other Government contract or subcontract; 

(ii) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contractor any 
subcontract hereunder necessary for 
installation. operation, maintenance. or 
training purposes; 

(iii) Technical data prepared or required to 
be d~livered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government·fumished data: and 

(iv) Technical data which is otherwise 
publicly available." or has been released or 
disclosed by the contractor or subcontractor. 
without restriction on further r~lease or 
disclosure. · 

(2) Limited Rights. The Government shall 
have limited rights in: 

(i) Unpublished technical data pertaining to 
items. components or processes developed 
exclusively at private expense. and 
unpublished computer software 
documentation related to computer software 

, that is acquired with restricted rights. other 
than such data included in (b)(1) above. 
Limited rights shall be effective provided that 
only the portion or portions of each piece of 
d<ita to which limited rights are to be 
assertP.d are identified (for example. by 
circling. underscoring. or a note), and that the 
piece of data is marked with the legend 
below containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered: 
and 

(B) The name of the Contractor and/or any 
·subcontractor asserting limited rights. 

Limited Rights Legend 

Contract No.------------­
I Contractor: 

The restrictions governing the use of 
t~chnical data marked with this legend are 
set forth in· the definition of "Limited Rights" 

. in OF ARS clause at 252.227-7013. This legend. 
1 together with the indications of the portio(Js 
of this data, shall be included on any ~ 

! reproduction h~reof which includes any part 
·of the portions subject to limited rights. The 
limited rights legend shall be honored only as 
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(3) Government Purpose License Rights. 

.. 

For a period of two (2) years (or such other 
period as may _be authorized by the 
ContrActing Officer for good cause shown) 
after the delivery and acceptance of the last 

. deliverable item under the contract. the 
Government shall have limited rights and. 
after the expiration of the two-year period. 
shall have Government purpose license rights 
in any technical data prepared or required to _ 

j be delivered under this contract or 
·subcontract hereunder. which is not 
i otherwise subject to unlimited or limited 
·rights pursuant to subparagraph (b)(1) or 
(b)(2) above. The G~vernment ·shall not be 

.liable for unauthorized use or disclosure of 
· ~the data by third parties. Government 

Purpose License Rights shall be effective 
. provided that only the portion or portions of 
'each piece of data to which such rights are to 
, be asserted are identified (for example. by 
'circling. underscoring, or a note). and that the 
piece of data is marked with the legend 

1
below: 

. (A) The number of the prime contract under 
which the technical data is to be delivered: 
and -

, (BJ The name of the contractor and/or any 
' subcontractor asserting Government Purpose 
License Rights. 

Government Purpose License Rights (SBIR 
Program) 

Contract No.------------­
Contractor: 

10793 
For a period of two (2) years after delivery 

and acceptance of the last deliverable item 
under the above contract. this technical data 
shall be subject to the restrictions contained 
in the definition of "Limited Rights" in 
DF ARS clause at 252.227-7013. After the two­
year period. the data shall be subject to the 
restrictions contained in the definition of 
"Government Purpose License Rights" in 
DF ARS clause at 252.227-7013. The 
Government assumes no liability for 
unauthorized use or disclosure by others. 
This legend, together with the indications of 
the portions of the data which are subject to 
such limitations. shall be .included ·on any 
reproduction hereof which contains any 
portions subject to such limitations and shall 
bP. honored only as long as the data continues 
to meet the definition on Government 
purpose license rights. 

(c) Rights in ComputerSoftware-{1) 
Restricted Rights. (i) The Government sh~ll 
have restricted rights in computer software, 
listed or described in a license agreement 
made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement. the Government shall have the 
rights included in the definition of "restricted 
rights" in paragraph (all17) above. Unless the 
computer software is marked by the 
Contractor with the following lc~end: 

Restricted Right& Legend 

Use. duplication or disclosure is subject tu 
restriction!! stated in Contr~c:t No. __ _ 



TEXT 

Rights in Data-Special Works (MAR 1979) 
(a) The term "works" as used herein 

includes literary. musical, and dramatic 
works: pantomimes and choreographic 
works; pictorial. graphic. and sculptural 
works: motion pictures and other audiovisual 
works; sound recordings: and works of 
similar nature. The term does not include 

. financial reports. cost analyses. and other 

time of delivery of such work. 
(End of clause) 

. 252.227-7021 Rights In data-existing 
worka. 

As prescribed at 227.477(b}, insert the 
following clause: 

Rights ln Data-Existing Works (MAR 1979) 
information incidental to contract (a) The term "works" as used herein 
administration. includes literary, musical, and dramatic 

(b) All works first ·produced in the works: pantomimes and choreographic 
performa~ce of this contract shall be the sole works; pictorial, graphic and sculptural 
property of the Government. which shall be works; motion pictures and other audiovisual 
considered the "person for whom the work works; sound recordings; and works of a 
was prepared" for the purpose of authorship similar nature. The term does not include 
in any copyrightable work under 17 U.S.C. financial reports. cost analyses, and other 
201(b), and the Government shall own all of information incidental to contract 
the rights comprist!d in.the copyright. The administration. 
Contractor agrees not to assert or authorize (b) Except as otherwise provided in this 
others to assert any rights, or establish any contract, the Contractor hereby grants to the 
claim to copyright, ln such works. The Government a nonexclusive. paid-up license 
Contractor, unless directed to the contrary by throughout the world (1) to distribute,· 
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used on any other design or construction 
without additional compensation to the 
Contractor. The Government shall be 
considered the "person for whom the work 
was prepared" for the purpose of authorship 
in any copyrightable work under 17 U.S.C. 
201(b). With respect thereto. the Contractor 
agrees not to assert or authorize others to 
assert any rights nor establish any claim 
under the design patent or copyright laws. 
The Contractor for a period of three (3) years 
after completion of the project agrees to 

:furnish all retained works on the request of 
'the Contracting Officer. Unless otherwise 
provided·in this contract, the Contractor shall 
have the right to retain copies of all works 

~ beyond such period. 
(End of clause) 

252.227-7024 Notice and approval of 
restricted deatgna. 

As prescribed af227.478-5, insert the 
following clause: 

· the Contracting Officer, shall place on any perform publicly, and display publicly the 
such works delivered under this contract the works called for u.nder this contract and (2) to ·Notice and Approval of Restricted Designs 
following notice: authorize others to do so for Government (APR 1984) 

©(Year date of delivery) United States purposes. In the performance of this contract. the 
Government as represented by the Secretary (c) The Contractor shall indemnify and Contractor shall, to the extent practicable,. 
of (department). AU rights reserved. save and hold hannless the Government, and make maximum use of.atructures, machines, 
In. the case of a phonorecord, the© will be . its officers, agents, and employees acting for · products, materials •. construction methods. 
replaced by P. . - ·· .: . · . · · ~ the Government, against any liability, and equipment that are readily available 

(c) Except as otherwise· provided in this ·including costs and expenses. (1) for violation . through Government or competitive · · 
. contract, the Contractor hereby grants to the of proprietary rights. copyrights, or rights of commercial channels. or ~ugh eta~datd or 
Government a nonexclusive, paid-up license priv.acy orpubli~itf a.fisi"l out of.the_ 

1
. 
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- .. 
throughout the world (1) to·reproduce in creation. delivery. or use. of any worKs· 
copies or phonorecords, to prepare derivative furnished under ·this contract, or (2) based proven production techniques, methods, and 
works, to distribute copies or phonorecords, .·· upon any libelo.us or other unlawful matt»r processes. Unless approved by the 
and to perform or. display publicly any · contained in same works. .. \· Contracting Officer. the Contractor shaD not 
portion of a work which is not first produced (End of ~lause) · produce a design or. specification that 
in the performance of this contract but in requires in this construction work the use of 
which copyright is owned by the Contractor 252•227_7022 . Government rights strur;tures. products. materials, construction 
and which .is incorporated in the work equipment, or processes that are known by 
furnished under this contract, and {2) to (unlimited). ·the Contractor to be available only from a 
authorize others to do so for Government As prescribed at 227.478-2(a)(1)(i). sole source. The Contractor shall promptly 
purposes. ... :. ': .·· .··· ; .. : :. : insert the.following clause:.· report any such design or specification to the 

(d) Unless written approval of the , Contracting Officer and give the reason why 
. Contracting Officer is obtained, the .- Government Rights (Unlimited) (MAR 1979) it is considered necessary to so restrict the 
· Contractor shall not include in any works The Government shall have unlimited · · .design or specification. 

1• prepared for or delivered to the Government · rights, in all drawings. designs~ specifications, (F.nd of clause) : · ·. · · · r> 
· ·· under this contract any WQrks of authorship notes and other works developed in the : ~ ·.~.: · · ·. · ·: ·' · ·:··- ~/l<,. .-'~"'\ 

.. ; ., .. in whicta copyright is nqt owned by the ~·· __ p_erforman~e of this contt:act, ~ncluding the 252.227-7025 (Reserv~) ~c:· bCtc--n::b 
Contractor or the Government without . '-·-· .. ·I·· nght to use same on any other Gov.emment : , · 1 

• • 

·.acquiring for the Goverriment any rights design or construction without additional 252·227-7026 Deferred delivery of · 
·· necessary to perfect a license o( the scope set.·! ·compensation to the Contractor. The technical data or computer softWare. 

forth in paragraph (c) above .. ·J;:. •.· ·:.•· Contractor hereby grants to the Government As prescribed at 227.475-2(b), insert 
,... . .. (e) The Contractor shall indemnify and a paid-up license throughout the world to all the following clause: · · 

save and hold harmless the Government, and such works to which he may assert or 
.. :its officers, agents an.demploy.ee~ ~cting for establish any claim under design patent or Deferred Delivery of Technical Data or 
·!·~.-!he ~vernment, agamst any habahty, ~; . copyright laws. The Contractor for a period of ·Computer Software (APR 1988) 

.. mcludm~ costs !lnd ~xpens~s. {1) for_vaolataon ... three (3) years after completion of the project The Government shall have the right to 
of_pr~prtetary "!~ts, ~Prn&hts, or nghts of '';,f: agrees to furnish the original or copies of all . require, at any time during the performance 

: ,, . , , pnva~y or p~bhctty, ansmg out of the :, · i.: 1. such works on the request of the Contracting of this contract, within two (2) years after 
., .. :··~rea!ton, dehvery, ~r use·of any works· . Officer;·:,;,<;<·~"-~··.-. ::.1 1 \ _, ::!:'·' .. ~-·· ,1 . .•. . : •; either acceptance of all items (other than 

-furnashed under thts contract, or (2) based '(E d f 
1 

. } .•.. ,:." :'- !'·'' , .r. ,~ .. : ·• · < data or computer software) to be delivered . . -. . I b l . . h 1. 1 n o c a use . . ,_ .. ...J ... - . • • • • •. , f th 
·:r'< .. upon any i e ous .. orot er un a~fu matter · ··=•·'·t,;· .,"' .• ~£~<: .. ~· ~:.- ... ;,::.; :>):~.:.: ( .... ~. -~ _ . :•';: under this contract or tennination o is 

.. contained in such works.~•'•:; ~1;-,,: ,~::·:;.... .i· ·252.221-7023 'Orawlnga and other data to .. contract, whichever. is late~. delivery of any 
, ... ·.· .· (f) Not~ing contained in.this clause:shall ,..., ;c:· become property of Government.·.:.:. . ,. 1• :; ~cc~ical ~ata ~r ~omputer software item 

··~ tmply a hcense to the Government under any .. ,. . r .· .. · • , ..... ..• .• ·· •.. • _: . tdentafied an thts contract as "deferred 
· · · patent, or be construed as affecting the scope ·. As prescribed at 227.478-2(a)(1)(ii), .·. ·delivery" data or computer software. The 

of any license of oth.er right otherwise : · insert the following clause: obligation to furnish such technical data 
granted to the Government under any patent. · · · required to be prepared by a subcontractor 

(g) Paragraphs (c) and (d) above ar' not Drawings and Other Data to Become Property and pertaining to an item obtained from him 
applicable to material furnished to th~ . of Government (MAR 1919) shall expire two (2) years after the date 
~ontractor .by the Government and ~ All designs. drawlrigs, specifications, notes Contractor accepts the last delivery of that 
incorporated in the work furnished under the and other works developed ln the item from that subcontractor for use in 
c~ntract; Provided, such incorporated performance of this contract shall become the performing this contract 
~aterial is identified by the Contractor at the sole property of the Government and may be (End of clause) 

·~· ..... 
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assertion. orrcrors will furnish, at the written 
rt;quest of the Contracting Officer. evidence 
to support Any such assertion. Such 
notification shall be accompanied by the 
appropriate certification at DFARS 252.227-
7038. 

(End of i-•rovision) 

252.227-7036 Certification of technical 
data conformity. 

As prescribed at 227.473-5, insert the 
following clause: 

Certification of Technical Data Conformity 
(MAY 1987) 

(uJ All technical data delivered under this 
contract shall be accompanied by the 
following written certification: 

The Contractor. , hereby 
certifies that, to the best of its knowledge and 
belief. the technical data delivered herewith 
under Contract No. is complete. 
a('curatc, and complies with all requirements 
of the contract. 
Date 
Name and Title of Certifying Official---
This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly authorized to bind the 
Contractor by t:te certification. 

(bJ The Contractor shall identify. by name 
and title. each individual (official) authorized 
by the Contractor to certify in writing that the 
technical data is complete, accurate. and 
c:ornplies with all requirements of the 
contract. The Contractor hereby authorizes 
direct contact with the authorized individual 
responsible for certification of technical data. 
The authorized individual shall be familiar 
with the Contractor's technical data 
conformity procedures and their application 
to the technical data to be certified and 
delivered. 

(c) Technical data delivered under this 
contract may be subject to reviews by the 
Government during preparation and prior to 
acceptance. Technical data is also subject to 
reviews by the Government subsequent to 
acceptance. Such reviews may be conducted 
as a function ancillary to other reviews. such 
as in-process reviews or configuration audit 
reviews. 
(End of clause) 

252.227-7037 Validation of restrictive 
markings on technical data. 

As prescribed in 227.473-4(a) insert 
the following clause: 

Validation of Restrictive Markings on 
Technical Data (APR 1988) 

(a) Definitions. The terms used in this 
clause are defined in the clause at DFARS 
252.227-7013 of the Department of Defense 
Federal Acquisition Regulation Supplement 
(DFARS). 

(h) fustJficotion. The Contractor or 
subcontractor at any tier is responsible for 
maint~:~ining records sufficient to justify th:e 
validity of its markings that impose . 
restrictions on the? Government and others to 
use. duplicate. or disclose technical data • 
delivered or required to be delivered under 
the contract or subcontract, and shall b~ 
prepared to furnish to the Contracting OffJcer 
a written juBtification for such restrictive ~ 
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mar~ings in response to a challenRe under 
paragrC:tph (d) below. 

(r.) Prechallenge Request for Information. 
(1) The Contracting Officer may request the 
Contractor or subcontractor to furnish a 
written explanation for any restriction 
asserted by the Contractor or subcontractor 
on the right of the United States or others to 
use technical data. If. upon review of the 

., explanation submitted. the Contracting 
Officer remains unable to ascertain the basis 
of the restrictive marking, the Contracting 
Officer may further request the Contractor or 
subcontractor to furnish additional 
information in the records of. or otherwise in 
the possession of or reasonably available to, 
the Contructor or subcontractor to justify the 
validity of any restrictive marking on 
technical data delivered or to be delivered 
under the contract or subcontract (e.g .. a 
statement of facts accompanied with 
supporting documentation). The Contractor or 
subcontractor shall submit ·such written data 
as requested by the Contracting Officer 
within the time required or such longer p2riod 
as may be mutually agreed. . 

(2) If the Contracting Officer. after 
reviewing the written data furnished 
pursuant to paragraph (c)(l) above, or any 
other available information pertaining to the 
validity of a restrictive marking, determines 
thttt reasonable grounds exist to question the 
current validity of the marking and that 
continued adherence to the marking would 
make impracticable the subsequent 
competitive acquisition of the. item, 
component, or process to which the technical 
data relates, the Contracting Officer shall 
follow the procedures in (d) below. 

(3) If the Contractor or subcontractor fuils 
to respond to the Contracting\Officer's 
request for information under paragraph 
(c)(l) above, and the Contracting Officer 
determines that continued adherence to the 
marking would make impracticable the 
subsequent competitive a_cquisition of the 

1 item, component. or process to which the 
technical data relates, the Contracting Officer 
may challenge the validity of the marking as 
described in paragraph (d) below. 

(d) Cha/Je11ge. (1) Notwithstanding any 
provision of this contract concerning 
inspection and acceptance, if the Contracting 

1 Officer determines that a challenge to the 
restrictive marking is warranted. the 
Contracting Officer shall send a written 
challenge notice to the Contractor or 
subcontractor asserting the restrictive 
markings. Such challenge shall: 

(i) State the specific grounds for 
I challenging the asserted restriction; 

(ii) Require a response within sixty (60) 
days justifying and providing sufficient 

: evidence as to the current validity of the 
1 asserted restriction; and 
· (iii) State that a DoD Contracting Officer's 
final decision, issued pursuant to parugraph 
(f) below, sustaining the validity of a 
restrictive marking identical to the assertP.d 

. restriction. within the three-year period 
! preceding the challenge. shall serve as 
justifir.ation for the asserted restriction if the 
validated r~litriction was asserted by the 
sanw Contractor or subcontractor (or any 
licensee of such Contractor or subcontractor) 
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to which such notice is being provided. 
(iv) St<~te that failure to respond to the 

challenge no!ir:e may result in issuance of"~ 
fiudl decision pursuant to paragraph (o:!} 
below. 

(2) The Contra.:ting Officer shall extend the 
time for response as appropriate if the 
Contriictor or subcontractor submits a 
written request showing the need for 
additional time to prepare a response. 

(3) The Contractor's or subcontractor's 
written response shall be considered a claim 
within the meaning of the Contract Disputes 
Act of 1978 (41 U.S.C. 601 et seq.), and shall 

. be certified in the form prescribed by fAR 
33.207. regardless of dollar amount.. 

{4) A Contractor or subcontractor rc.;eiving 
challenges to the same restrictive markings 
from more than one Contracting Officer shdu--
notify each Contracting Officer of the . 
existence of more than one challenge. The · 
notice shall also state which Contracting 
Officer initiated the first in time unanswered 
challenge. The Contracting Officer initiating 
the first in time unanswered challenge after 
consultation with the Contractor or 

' subcontractor and the other Contracting 
Officers. shall formulate and distribute a 
schedule for responding to each of the 
challenge notices to all interested parties. 
The schedule shall afford the Contractor or 

·subcontractor an opportunity to respond to 
each challenge notice. All parties will be . 
bound by thiR schedule. 

10797 
(e) Final Decision When Contractor or 

Subcontractor Fails to Respond. Upon a 
failure of a Contractor or subcontractor to 
submit any response to the challenge notice. 
the Contracting Officer will issue a ftn;d 
decision to the Contractor or subcontractOf' in 
accordance with the Disputes clause at FAR . 
52.233-1. pertaining to the validity of the 
osserted restriction. This final decision shall 
be issued as soon as possible after the 
expiration of the time period of paragraph 
(dJ(ll(ii) or (d)(2) abo\'e. Following the 
issu<tnce of the final decision, the Contracting 
Officer will comply with the procedures in 
(f)(2)(ii) through (i\·) below. 

(f) Final Decision When Contractor or 
Subcontractor RHsponds. {1) If the 
Contracting Offil:er determines that the 
Contractor or sultcontractor has.justified the 
\'.alidity of the restrictive marking. the 
Contracting Officer shall issue a final 
decision to the Contractor or subcontractor 
sustaining the validity of the restrictive 
mar·king. and statinR that the Government 
will contir.ue to be bound by the restrictive 
m<frking. This final decision shlill' be issued 
within sixty (60) days after receipt of the 
Contractor's or subcontractor's reSP<Jnse to 
the chall£:nge notice. or within such longer 
period that the Contracting Officer has 
notified the Contractor or subcontractor that 
the Government will require. The notification 
of a longer period for.issuance of a final 
decision will be made within sixty (60) days 
after receipt of ~he response to the challenge 
notice. 

(Z)(i) If the Contracting Officer determines 
the~t the validity of the:restrictive marking is 
not justified the Contr.acting Officer shall 
issue a final decision to the Contractor or 



DEPARTMENT OF THE ARMY 
HEADQUARTERS. US ARMY COMMUNICATIONS-ELECTRONICS COMMAND 

AND FORT MONMOUTH 

FORT MONMOUTH, NEW JE,RSEY 07703-5000 
REPLY TO 

ATTENTION OF 

Legal Office 

DAR Council 
ATTN: ~r. Charles w. Lloyd 
Executive Secretary 
ODASS(P)DARS 
c/o OASD(P&L) (MRS) 
Room 3Dl39 
The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

May 5, 1988 

The followin9 comments were sent,to the.AMC Assistant Command 
Counsel for Irttellectual Properti Law, Robert. P. Gibson, for his 
review. A c;=op'y of these comments are being sent· to you for your 
consideration. · \ · · · 

If I can be of further assistance, please feel free to contact :. \'me·~· at· .( '2ot)~:!_'!) 3 2:4~i i:2.;·.·'(j:r~::.:rl\'utOVOn:·· 9 92';:::4il2)~·~·:'.··:~.;;.:~::.~· :··": . .. · .:':··~~?S~\:~· . .,;· . .:.~:.>~: .. ~··· .. :··~ ·:~ .. . 

Sincerely, 

Assistant ·.Chief Counsel 
·'for Int'ellectual Property Law 

Enclosure 

.... 

.... •. 
. ,I ·., .. '.· 

·. :;·· 

. ', " ... "'· 
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REPlY TO 

DEPARTMENT OF THE ARMY 
HEADQUARTERS, US ARMY COMMUNICATIONS-ELECTRONICS COMMAND 

AND FORT MONMOUTH 

FORT MONMOUTH, NEW JERSEY 07703-5000 

ATTENTION OF S: 6 May 1988 

AMSEL-LG-L (AMCCC-L/1 April 88) 1st End J.J. Drew/jab/AV 992-3384 
SUBJECT: New DFARS Technical Data Regulations 

FROM: Commander, u.s. Army Communications-Electronics Command, ATTN: 
AMSEL-LG-L, s. Kanars, Fort Monmouth, New Jersey 07703 5 May 1988 

FOR: Commander, US Army Materiel Command, ATTN: 
P. Gibson, 5001 Eisenhower Avenue, Alexandria, VA 

AMCCC-L, Mr. Robert 
22333-0001 

1. Page 27.4-19 Paragraphs (iv) -Non-Standard License Rights 

This paragraph requires that all licenses wherein non-standard 
license rights are acquired shall not be negotiated unless approved 
by the head of the contracting activity. Non-standard license rights 
are defined as those other than Limited Rights, Unlimited Rights, or 
Government Purpose License Rights. "Limited Rights" is defined on 
page 27.4-5, and with the written permission of the party asserting 
the rights,. encompasses a broad range of potential rights to the 
Government in excess of those minimum limited rights obtained by 
operation of the standard data rights clause without the written 
permission of the asserting party. If. it· is the . intent of. paragraph 
(iv) of page 27.4-19 to obtain the:permission of the head of the 
contracting activity f6r all licenses whereiri ·limited rights greater 
than the minimum limited rights set out in the definition on _page 
27.4-5 are to be .obtained, .then those minimum limited rights should 
b"e·· name·d· :·and···referenC'ed·.·::::..:·i·f., ··an. the/;other .. :..liand ,·~:it: fs Cthe :'intent of 
the "Non-Standard License Rights" paragraph to categorize as standard 
those limited rights which may be obtained with:the written consent 
of the contractor, the paragraph would imply that we could obtain 
less than the minimum· .. limited rights by. getting approval at the head 
of the contracting .activ.ity· lev~~ •.. This .·.co.nstitutes a significant 
departure from past practice.· This ·area should be. clarified. 

' ' ' ·, ', ,• • '• I ''. 

If ~the intention of .. th.e regu!'ation was· th'e · firs.t set out above, I 
suggest ~the term "Minimum.·Limited ·Rights" be· defined· as set out in 
Attachment 1 and paragraph (iv) on page 27.4-19 be changed to state 
that standard licenses are those wherein Unlimited Rights~ Government 
Purpose License Rights,·or Minimum Limited Rights are obtained. The 
approval of the head of contracting activity ·.would be required ·for 
non-standard license rights, which would·be those rights above. 
Minimum Limited Rights, and which are not equ_ivalent to Government 
Purpose License Rights, or Unlimited Rights •. · A deviation from 'the· 
DFARS would still be required frir li6enses ·which would grant ·less 
than Minimum Limited Rights in data·. · · 

One final comment concerns-the parenthetfcal remark in paragraph 
(iv)·: "(i.e., with time limitations)". Was this intended to be: 
"(e.g., with time limitations)"? 

.... , .... 
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AMSEL-LG-LP 
SUBJECT: New DFARS Technical Data Regulations 

2 • Page 2 7 • 4-7 4 

This paragraph precl~des the use of the Rights in the Technical 
Data and Computer Software clause in contracts wherein the use of the 
Existing Works, Special Works, etc. clauses are being ·used. This 
prohibition should be rephrased to permit the use of differing data 
rights clauses with differing data requirements under the same · 
contract. For example, different data might be purchased from 
foreign and domestic sources under the same contract and both the 
basic clause and the foreign acquisition clause would be applicable, 
albeit for .different data. 

3. Page 52.227-57 

The Validation of Restrictive ~1arkings O!! Technic.:ai Dat-.:a clause, 
52.227-7037, should retain the "clear and convincing evidence~ 
standard previously placed on the contractor in establishing that 
restrictive markings are appropriate. This test has clear legal 
precedent while the proposed wording introduces .. a great deal of 
uncertainty, both in application and interpret~tion. 

4. In general, references to "data" whi1_h consider that word to be 
plural are annoying. Please adopt the convention that "data" is a 
collective noun which properly takes the singular form of the verb. 

'! • •·•·•• •• . ... : .. · .. 
5. Page 27.4-27 

Paragraph (c) Unmarked Technical Data has always appeared in the 
policy section of the DFARS. Shouldn't this policy be implemented 
somewhere in a contract clause?. It seems unfair .to -subject the . 
contractor to_an inadvertent 'loss of proprietary rights because he 
may have been· unaware of an obscure DFARS pol icy.- Likewise, the_.:,. 
procedure for_ obtaining permission to extend this six-month period 
··fh~ ~ood. c~us~ shou1d be ~implified~and clearly set. out in one 
place. One has to work through a ma~e of re~ulations to learn who 
may grant such_an extension. 

FOR THE CHIEF COUNSEL: 

1 Atch )
/ {LL lc_··· .) . .. 
;4HELDO;/K~NARS 

Assistant Chief Counsel· ~-
for Intellectual Property Law 



ATTACHMENT 1 

PROPOSED NEW DEFINITION 

Definition 1: 

"Minimum Limited Rights", as used in this clause, means 
rights to use, duplicate, or disclose technical data, in 
whole or in part, by or for the Government, with the express· 
limitation that such technical data shall not be: released 
or disclosed outside the Government: used by the Government 
for manufacture, or in the case of computer software 
documentation, for preparing the same or similar computer 
software; or used by party other than the Government, except 
when: 

(i) Release, disclosure, or use is necessary for 
emergency repair or overhaul; provided that the release, 
disclosure, or use outside the Government shall be made 
subject to a prohibition against further use, release, or··­
disclosure, and that the party asserting limited rights be 
notified by the contracting officer of such release, 
disclosure, or use; or 

(ii) Release or disclosure to a foreign government 
that is in the interest of the United States and is required 
for evaluational or informational putpose under the 
conditions of (a) above, except that the release or 
disclosure may.not.include detailed manuf~cturing o~.process 
data. · ·· · ·· · 

Definftion 2: 

"Minimum Limited Rights", as used in this clause, means 
those limited rights which may be exercised by the Government 
without the permission of the party asserting limited r~ghts. 
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Mr. Charles w. Llovd 
Executive Secretary 
DAR Council, ODASD (P&L) (MRS) 
Room 3D 139 
The Pentagon 
Washington, D.C. 20301-3n62 

Dear Mr. Lloyd: 

Re: 

\ 

DAR CaSe 87-30,; 

) . 

UNITED STATES DEr:-ARTMENT OF COMMERCE 
A••oclete Under Secretary for 

Economic Affelrs 
Washington. D.C. 202:30 

(202) :377-:3709 

We have reviewed the referenced case and the DOD revised interim 
technical data rights rule published in the Federal Reg!ster (53 
F.n. 43698). As stated in the May 17, 1988 ·letter (copy attached) 
from the General Counsel of this Department to the General Counsel 
of the Department of Defense, it is our view that thesP. 
regulations do not fully consider and take into consideration the 
provision of Section 1 (b) (6) of Executive Order (E.O.) 12591 
dated April 10, 1987. We believe the correct presumption should 
be that the contractor is allowed to retain rights to any 
software, engineering drawings or other technical data first 
developed during the performance of the contract subject to a 
royalty-free license by or on behalf of the Government. In other 
words the normal situation should be that the Government obtains 
Government Purpose License Rights (GPLR), without a reversion 
after a specific time limt to unlimited rights, and the contractor 
has all of the other rights.· Appropriate non-disclosur~ pre­
existing bianket or individual case by case agreements could be 
signed by potential contractors when the Government desires to 
procure items covered by the GPLR and disclose the data outside of 
the Government. 

The concept of providing a GPLR for most situations is supported 
by the cited wording of the Executive Order 12591 and the 
authority provided for by the provisions of 10 u.s.c. 2320(a) 
(2) (G) to the Secretary of Defense. Thus the disposition 
of rights in technical data and computer software that we are 
supporting would be sim'ilar to the disposition of the rights in 
copyrights provided for by 227.480 of your regulations. Our 
position is also supported by the congressional policy and 
objectives in section 200 of title 35-cited as a factor to be 
considered in 10 u.s.c. 2320(a) (2) (E) -whereby in the same 
chapter contractors are permitted to retain title to invention 
subject to a license in the United States (35 u.s.c. 202). 
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Finally, the complex record keeping and extensive paperwork 
requirements the regulation imposes on all contractors are 
unduly burdensome and should be simplified. 

Sincerely, ·\) c . 

/~···. ~-t~· ~..-"' 
Ba~erinqer 
Associate Under Secre ary 

.for Economic Affairs 



PERI<JNS.COIE FILE COPY 
A LAw PARTNERSHIP INCWDING P!DFESSIONAL CoRPORAnoNs 

ONE 8Eu.EVUE CENTER. SuiTE 1800 • 411-108TH AVE."''L'E NoRTHEAST• BEllEVUE. WASHINCTON 98004 
TELEPHONE: (206) 453-()98} 

April 18, 1989 

Mr. Jack Townsend 
Chairman, Technical Data Committee 
Department of the Navy 
Office of the General Counsel 
AV Supply Sys·tems Command 
Washington, D.C. 20376 

Dear Mr. Townsend: 

This letter is in reference to the treatment of computer 
software under the Federal Acquisition Regulations related to 
patents, data, and copyrights issued by both the Department of 
Defense (the.DFARS) and the civilian agencies (the FARS). It 
is my understanding that your committee is drafting a common 
set of rules to apply to all agencies. The purpose of this 
letter is to call an apparent oversight in both the FARS and 
the DFARS to your attention. 

As you know, under the most recent version of the DFARS, 
the government acquires the following rights in computer 
software: 

(a) unlimited rights in, among other things, computer 
software •resulting directly from performance of 
experimental, developmental or research work 
which was specified as an element of performance• 
in a ~overnment contract, and in computer 
software •required to be originated or developed 
under a Government contract, or generated as a 
necessary part of performing a contract,• 
DFAR 252.227-7013(c)(2)(i) and (ii): 

(b) restricted rights in computer software 
(presumably, other than unlimited rights 
software) •which the parties have agreed will be 
furnished with restricted rights• or, in the case 
of commercial computer software, computer 
software ·d~veloped at private expense,• 
DFAR 252.227-7013(c)(l); and 

{c) government purpose license rights in computer 
software developed under an SBIR contract, 
DFAR 252.227-7013(c){·2) (Alternate II). 

TELEX: 32-0319 PERKINS SEA. FACSIMILE (206) 453-7350 
ANcHORAGE. Los ANGELES. PORTLAND. SEATTLE. WASHINCiTON, D.C. 



Mr. Jack Townsend 
April 18, 1989 
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Under the FARS, the government acquires the following 
rights in computer software: 

(a) unlimited rights in computer software •first 
produced in the performance of• a government 
contract, FAR 52.227-14Cb)(i); 

(b) restricted rights in computer software •developed 
at private expense and that is a trade secret; is 
commercial or financial and is confidential or 
privileged; or is published copyrighted computer 
software; including minor modifications of such 
computer software,• FAR 52.227-l4(a) and (g)(3) 
(Alternate III); and 

(c) SBIR rights in computer software •first produced 
by a Contractor that is a small business firm in 
performance of a small business innovative 
research contract,• FAR 52.227-20(a). 

The allocation of rights in computer software described 
above does not take into consideration the requirements of 
Public Law 96-517, the Bayh-Dole Act of 1980, 35 u.s.c. S 200 
et. ~' and subsequent Executive Orders. The Bayh-Dole Act 
prov1des that non-profit organizations and small business firms 
may elect to retain title to any invention or discovery 
conceived or first actually reduced to practice in the 
performance of work under a government contract, grant, or 
cooperative agreement if the invention or discovery is or may 
be patentable or otherwise protectable under Title 35 of the 
u.s. Code. 35 u.s.c. SS 201, 202 (1987). Although the 
Bayh-Dole Act applies to non-profit organizations and small 
businesses only, on February 18, 1983 President Reagan issued a 
Memorandum to the Heads of Executive Departments and Agencies 
which stated that agency policy on the disposition of 
inventions made in the performance of government contracts, 
grants, or cooperative agreements shall be the same as that 
applied to small business and non-profit organizations under 
the Bayh-Dole Act. 

Computer softwar.e is patentable. ,2!! !.:S.:.. 1 Diamond v. 
Diehr, 450 u.s. 175, 101 S. Ct. 1048 (1981); Paine, Webber, 
Jackson & curtis, Inc. v. Merrill Lynch Pierce Fenner & smith, 
Inc., 564 F.Supp 1358 (Del. 1983). Therefore, in accordance 
w1th the Bayh-Dole Act and the February 18, 1983 Executive 
Order, government procurement regulations should provide that 
government contractors are entitled to retain title to computer 
software that is or may be patentable. 
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There are clauses for government contracts (~, 
FAR 52.227-11) dealing with patents that would allocate rights 

_to patentable computer software developed under a government 
contract to the contractor. The problem is that a contract·to 
acquire computer software is not likely to include these 
clauses. Instead, the agencies use the DFAR or FAR Rights in 
Technical Data clauses, neither of which allocate rights in 
patentable software developed under the contract to the 
contractor. 

The DFARS related to patents, data, and copyrights should 
be amended, at a minimum, by inserting a new paragraph in 
DFAR 252.227-7013(c)(l) as follows: 

Except as provided in subparagraph (c)(2) below, and· 
notwithstanding paragraph (c)(3), the contractor may 
retain the entire right, title, and interest 
throughout the world to any computer software that is 
or may be patentable or otherwise protectable under 
Title 35 of the United States Code that is conceived 
or first actually reduced to practice in the 
performance of work under this contract, subject to 
the provisions of 35 u.s.c.· SS 203 and 204. With 
respect to any computer software in which the 
contractor retains title, the Government shall have a 
nonexclusive, nontransferable, irrevocable, paid-up 
license to practice or have practiced for or on behalf 
of the United States the computer software throughout 
the world. 

The remainder of DFAR 252.227-7013Cc) should be renumbered 
by changing subparagraph (1) Restricted Rights, to (2) and 
changing subparagraph (3) Unlimited Rights, to (3). In 
addition, a provision should be inserted into 
DFAR 252.227-482(a)(l) requiring a contract to include 
DFAR 52.227-11 or -12 whenever the contract may involve the 
acquisition of patentable computer software. 

It is important to note that under the Bayh-Dole Act the 
contractor can retain title, and the government receives a 
nonexclusive license.to use for government purposes, an 
invention which is or may be patentable and which is conceived 
or first actually reduced to practice in the performance of 
work under a government contract, granta or cooperative 
agreement. 35 u.s.c. S 201 (emphasis a ded). Bayh-Dole does 
not apply to inventions developed at private expense or 
otherwise outside the scope of the government contract. 



Mr. Jack Townsend 
April 18, 1989 
Page 4 

Therefore, the data clauses must continue to give the 
government restricted rights in computer software in which it 
would otherwise be limited to restricted rights. In other 
words, the Bayh-Dole Act does not undermine the contractor's 
rights in restricted computer software by giving the government 
a right to use it for government purposes if it is patentable. 
Instead, the Bayh-Dole Act applies to patentable computer 
software that would otherwise be unlimited rights software, and 
gives the government the equivalent of government purpose 
license rights instead of unlimited rights. 

I would be happy to answer any questions you or your staff 
may have about this issue. 

Very truly yours, . 

~j)~ 
catherine L. Phillips 

CLP:cw:0384u 
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Mr. Charles w. Llovd 
Executive Secretary 
DAR Council, ODASD (P&L) (MRS) 
Room 3D 139 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 
\ 

Re: 
J 

DAR Case 87-30~ 

UNITED STATES DE~ARTMENT OF COMMERCE 
Associate Under Secretary for 

Economic A·ffalrs 
Washington. D.C. 20230 

(202) 377-3709 

We have reviewed the referenced case and the DOD revised interim 
technical data rights rule published in the Federal Register (53 
F.R. 43698). As stated in the May 17, 1988 letter (copy attached) 
from the General Counsel of this Department to the General Counsel 
of the Department of Defense, it is our view that thesP. 
regulations do not fully consider and take into consideration the 
provision of Section 1 (b) (6) of Executive Order (~.0.) 12591 
dated·April 10, 1987. We believe the correct presumption should 
be that the contractor is allowed to retain rights to any 
software, engineering drawings or other technical data first 
developed during the performance of the contract subject to a 
royal ty·-free license by or on behalf of the Government. In other 
words the normal situation should be that the Government obtains 
Government Purpose License Rights (GPLR), without a reversion 
after a specific time limt to unlimited rights, and the contractor 
has all of the other rights. Appropriate non-disclosure pre­
existing blanket or individual case by case agreements could be 
signed by potential·contractors when the Government desires to 
procure items covered by the GPLR and disclose the data outside of 
the Government. 

The concept of providing a GPLR for most situations is supported 
by the cited wording of the Executive Order 12591 and the 
authority provided for by the provisions of 10 U.S.C. 2320(a) 
(2) (G) to the Secretary of Defense. Thus the disposition 
of rights in technical data and computer software that we are 
supporting would be similar to the disposition of the rights in 
copyrights provided for by 227.480 of your regulations. Our 
position is also supported by the congressional policy and 
objectives in section 200 of title 35-cited as a factor to be 
considered in 10 u.s.c. 2320(a) (2) (E) -whereby in the same 
chapter contractors are permitted to retain title to.invention 
subject to a license in the United States (35 u.s.c. 202). 
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Finally, the complex record keeping and extensive paperwork 
requirements the regulation imposes on all contractors are 
unduly burdensome and should be simplified~ 

Sincerely, ·\) , 

/~ . . . . (j . t . 1-'' 
Ba~erin~ 
Associate Undeie~ecr~ary 

for Economic Affairs 



PERKINS COlE 
A LAw PARTNERSHiP INCLUDING PRoFESSIONAL CORPORATIONS 

ONE BELLEVUE CENTER, SuiTE 1800 • 411-108TH AvENUE NoRTHEAST • BELLEVUE, WASHINGTON 98004 

TELEPHONE: (206) 45?:6980 

March 28, 1990 

Defense Acquisition Regulatory council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council, ODASD(P)/DARS 
c/o OASD(P&L)(MRS) 
Room 3Dl39 
The Pentagon 
Washington, D.C. 20301-3062 

Re: 

Dear Mr. 

Please find enclosed a letter dated April 18, 1989, which I 
wrote to Mr. Jack Townsend on the subject of rights in patent­
able computer software developed under government contracts. 
Although the letter addresses the civilian FARS as well as the 
Department of Defense's technical data rules, I hope you ·Will 
take the applicable points into consideration in your revisions 
to 48 CFR Parts 227 and 252. 

Thank you for your consideration. 

CLP:cgp 
Enclosures 
8582G 

Very truly yours, 

~ PAJJy;~J 
catherine L. Phillips 

TELEX: 32-0319 PERKINS SEA • fACSIMILE (;206) 453-7350 

ANCHORAGE • Los ANGELES • PoRTLAND • SEATTLE • WASHINGTON, D.C. 



CONSULTING SERVICES 
MANAGEMENT. TECHNICAL REGULATIONS 

AND FEDERAL PROCUREMENT 

Mr. Duncan Holiday 

JOHN C. BECKEn 
260 Coleridge Avenue l 

Palo Alto. California 94301-

USD(A) Procurement Reform 
The Pentagon, Room 3D765 
Washington D.C. 20301 

Dear Duncan: 

- -
(415) 321-8844 RESIDENCE 

(415) 857~22so H"fWLETI PACKARD 
(415) 493-1553 ALPHA FUND 

April 6, 1989 

Recently LMI sent a follow up letter to Mr~ Packard on 
LMI's 1986 report to the Commission on technical data 
rights. This letter attempts to correct any 
misunderstanding on what LMI intended in their carefully 
worded limitation to protection of data developed 
exclusively at private expense where there is a 
performance requirement. 

I understand that this letter was developed in concert 
with Len Rowicz. Since the original may never reach your 
desk, I thought I'd send you a copy. 

Sincerely yours, 

cc William J. Perry 
s~·~-1;,-? 

;" . 

C/ 



CONSULTING SERVICES 
MANAGEMENT. TECHNICAL REGULATIONS 

AND FEDERAL PROCUREMENT 

Mr. Duncan Holiday 

JOHN C. BECKETI 
:_: . 260 Coleridge Avef.!ue ~J 

Palo Alto. California 94301 

·usD(A) Procurement Reform 
The Pentagon, Room 3D765 
Washington D.C. 20301 

Dear Mr. Holiday:~~~~ 

(4 1 5{J21 -88441 RESIDENCE . 
(415) 857=2260 HEWLm PACKARD 

(415) 493·1553 ALPHA FUND 

September 30, 1988 

Since your fine presentation on a proposed new rule on 
technical data rights, I have been researching the 
Packard Commission study by LMI. Your reference is 
appropriate and I believe the LMI report is correct. 
Howe~er, it does appear that a broader interpretation is 
being made than intended. 

I have discussed this with Mark Flanigan at LMI. He was 
closely involved in the study and I worked with him from 
the Commission staff. The recommendation #2 which appears 
on page 121 of the Appendix reads as intended- "At 
private expense means that the funding for development 
work has not been reimbursed by the government, or such 
work was not required as an element of performance under 
a research or development government contract or 
subcontract". In my view, unless there was a specified 
research or development effort in the contract or 
subcontract it's private. In other words, innovation for 
production is not a development element of performance, 
particularly if the item is workable as conceived. (See 
also page 139). 

In my experience, modified commercial seldom requires 
development. The modification typically involves military 
hardening, different housing or such. The norm~l practice 
for commercial items should apply. 

I'm in favor of getting the new rule out as soon as 
possible. If there are some refinements coming from 
CODSIA, fine but on the whole I think you have done a 
good job. 

Sincerely yours, 

cc Greg Pekhoff, SAF/GCP 



OF'F'ICE OF' CHIEF' COUNSEL F'OR ADVOCACY 

U.S. SMALL BUSINESS ADMINISTRATION 

WASHINGTON, D.C. 20416 

November 28, 1988 

Mr. Charles Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
OASD (P) OARS, 
Room 30139 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR case 87-303. Patents. Data. and Copyrights 

Dear Mr. Lloyd: 

These are the comments of the Chief Counsel for Advocacy of 
the U.s. Small Business Administration in response to the 
October 28, 1988 interim rule on the ownership of patents, 
data, and copyrights under Department of Defense contracts 
(53 Fed. Reg. 43698). The October interim rule is a vast 
improvement over the interim rule issued on April 1, 1988. 
The changes which the DAR Council has made in the rule, such 
as eliminating the "list or lose" provisions, should reduce 
burdens and provide substantial benefits to small business 
prime contractors and subcontractors. While I am generally 
satisfied with the content of the interim rule, I am 
commenting on several areas where improvements can still be 
made. Finaliy, while the DAR Council has performed a 
regulatory flexibility analysis of the rule, this analysis is 
inadequate for the task of assessing impacts on small firms. 

The Office of Advocacy supports expanding contractor rights 
in technical data for commercial purposes and agrees that the 
Government should make every effort to protect these rights. 
The October interim rule recognizes that the process of 
establishing rights in technical data is complex and 
sensitive for contractors and must be dealt with through a 
flexible negotiating process, without draconian regulatory 
procedures or deadlines. 

This interim rule implements changes required under Section 
808 r .... 100-180 and Executive Order 12591. The rule also 
ad~ es DAR case. 87-37 concerning non-disclosQre 
agreements initiated in the April 16, 1987 partial final rule 
(52 Fed. Reg. 12391). The Office of Advocacy commented 
extensively on the April 1988 interim technical data 
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rulemaking and supports the two goals embodied in that rule: 
contractor ownership of commercial rights in technical data 
and government ability to use most technical data· for 
reprocurement, repair or maintenance. 

The April 16, 1987 final rule created a new class of rights 
called Government Purpose License Rights (GPLR). The April 
1, 1988 interim rule expanded GPLR and also implemented 
Section 808 and E.O. 12591, which call for expansion of 
contractor rights in technical data to a greater extent than 
the April 16, 1987 final rule. The April 1988 rule also 
reflected Section 808 's prohibitions on forcing contractors 
to relinquish rights in data developed at private expense, 
prime contractors use of economic power to force· 
subcontractors to relinquish rights in technical data, and 
its encouragement of contractors to license their data to 
·third parties for both commercial and governmental purposes. 

These strictures complicate acquisition and dissemination of 
data, however, and the various contracting activities must 
initiate procedures which ensure that when small firms 
require technical data to bid on solicitations, complete 
data packages must be available for timely dissemination with 
the bid packages or very soon thereafter. In addition, any 
direct licensing scheme must ensure adequate opportunity for 
open competition among the potential licensees. The October 
interim rule is a step in the right direction, but it does 
not clearly answer these small business concerns about 
technical data in the procurement process. 

The Definition of "Reauired as an Element of Performance 
Under a Government Contract of Subcontract" is OVerly Broad 

The definition of "Required as an Element of Performance 
Under a Government Contract or Subcontract" contains the 
following operative clause " ••• the development was specified 
in a Government contract or subcontract or that the 
development was accomplished during and was necessary for 
performance of a government contract of subcontract." (53 
Fed. Reg. 43700 (emphasis added)). This may introduce 
unnecessary uncertainty into the technical data procurement 
process. The definition should read " •.• the development was 
specified in a Government contract or subcontract," with the 
final clause deleted~ · 

An overly broad definition which involves often subjective 
determinations regarding what was "necessary" under a 
Government contract -- as opposed to that which was actually 
specified -- combined with the requirements for pre-award 
notice, post-award notice, and technical data lists, will 
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create an unnecessary paper flow and needless negotiations. 
Contractors may be forced to try to establish rights in any 
newly developed items which the Government may later claim to 
have been "necessary" for performance. Consequently, 
contracting officers will be forced to negotiate rights not 
only in items delivered under the contract but in items which 
may have a tangential relationship to the deliverable item. 

For example, if a contract calls for equipment to be accurate 
within a certain tolerance and . the contractor develops a 
testing device to determine if this tolerance is met, the 
question becomes whether the development of this testing 
device was "necessary" for performance. Faced with this 
uncertainty, a cautious and prudent contractor would assert 
rights in the item, thus beginning another negotiation cycle. 
Due to the already heavy paperwork flow and complexity of the 
technical data rule, this extra uncertainty should be 
removed. 

Deferred Ordering Procedures are Unclear 

One of the op~ions provided to contracting officers under the 
interim regulations is to defer ordering of technical data 
from the contractor for up to three years after delivery of 
the item. This option allows contracting officers to "hedge 
their bets" on procurement of technical data even after the 
pre- and post-award negotiation process is completed. 
Deferred ordering of technical data can create record-keeping 
difficulties for contractors, particularly small prime 
contractors and subcontractors, . because the status of their 
technical data will remain uncertain :for three years after 
delivery to the Government. Therefore, the DAR Council· 
should limit use of this clause to only those situations 
where substantial uncertainty exists as to future 
governmental need for the data. 

In addition, neither the deferred ordering regulation 
(Section 227.475-2 (c)) nor the applicable clause (Clause 
252.227-7027) is clear on how or under what procedures 
deferred ordering will be conducted. Both the regulation 
and clause should be changed to specify that the procedures 
for determining rights in technical data in a deferred 
ordering situation .will be the same as Section 227.472 
"Acquisition Policy for Technical Data and Rights in 
Technical Data." This change would alert contracting 
officers to the fact that deferred ordering of technical data 
still requires negotiation of rights. It would also put 
contractors on notice that they have an obligation to keep 
records on the development of items which may later be 
subject to deferred ordering. 
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The Initial Reaulatocy Flexibility Analysis of the Interim 
Rule is Inadequate to Asses Impacts of the Rule· 

The DAR Council produced a .revised Initial· Regulatory 
Flexibility Analysis (IRFA) of the interim rule. However, 
this analysis is merely a listing of the rule's main 
provisions followed by a very brief, qualitative discussion 
ot' the expected impacts on small businesses. While I believe 
that· on the whole the rule will benefit small businesses and 
that many of these benefits are .difficult to·quantify, the 
IRFA submitted with the interim rule is not a useful analysis 
of the rule or alternatives considered by the DAR Council. 

For example, the Council recognizes that the requirements of 
the rule will impose significant paperwork and 
administrative burdens on small businesses. In fact, the 
paperwork clearance request (SF-83) for the rule estimates 
that 74 hours of paperwork per claim will be required to 
assert rights in technical data. This burden is not 
mentioned in the IRFA although it is clearly a requirement of 
the regulation and is already quantified. The Council should 
include paperwork costs, othe·r direct costs, and any 
mitigating cost factors, such as commercial .practices for 
protection of trade secret information, in its final 
regulatory flexibility analysis. 

Conclusion 

The October interim rule has eliminated many of the most 
objectionable features of the April 1988 rule; however, the 
procedures for establishing rights in technical data are 
still very complicated. Implementation of ·these regulations 
should be moni tared by the DAR Council to ensure that the 
Services are carrying them out in a uniform and fair manner. 
I believe that once these rules are fully in place and the 
process is assimilated by the contracting community, the 
Government, contractors and the American economy will benefit 
from this regulation. 

Your;er~ truly, 

a~./-/4~ 
Frank s. swain 
Chief Counsel for Advocacy 
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C. ·,Systems 

NWL Control Systems 
2220 Palmer Ave .. Kalamazoo. Ml 49001-4165 

William F. Grun 
President 

(616) 384-3501/3400 

1 August 1989 

The Honorable Elenor R. Spector 
Deputy Assistant Secretary of Defense 

For Procurement 
Room 3E144 
The Pentagon 
Washington, DC 20301 

Dear Madam: 

I am enclosing a letter from Sundstrand Corporation to 
Mr. Duncan Holiday, Director of the Defense 
Acquisition Regulatory Council, which proposes certain 
modifications to the October 1988 (Interim) Tech Data 
Rules. 

We at NWL Control Systems have been working with the 
Pentagon through the CODSIA Council for about five 
years. I feel the Sundstrand letter well represents 
NWL's position and reflects the concerns of all 
innovative second tier aerospace contractors. 

Privately funded R&D is an absolute necessity at our 
level. It n6t only is the means for advancing the 
state of the science for our national defense, it is 
the essential ingredient of~ second tier supplier's 
continuing competitiveness. But privately funded R&D 
is expensive. Therefore, recoupment of those expenses 
during subsequent production is not merely justified; 
it is ~ssentia1 to th~ tonti~~ed livelihood of our 
I urge you to incorporate in your upcoming DOD Rules 
the language of the 1988 (interim) Tech Data Rules, as 
amended by the proposal of the enclosed Sundstrand 
letter. · · 

Thank you for your interest in this very important 
matter. 

s~_nce.;ely,·~--': ; ) -t . •\.""-'"""'-, . ~·· 

! lt {_.· ... ~. 
iWilliam Grun 
President 

s 

- ,-
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June 20, 1989 

Mrs. Eleanor Spector 

Innovation at 
Private Expense 
733 15th Street, NW, Suite 700 
Washington, DC 20005 -r .. 1 U ....,. \&,) \1\ ~ti\C 
(202) 393-0020 (703) 241~ FAX (202) 838-4118 ~ ._.~ \' ~ 

Deputy Assistant for Procurement 
and Logistics 

Office of the Secretary 
Department of Defense 
The Pentagon 
Room 3El44 
Washington, D.C. 

Dear Eleanor: 

Thank you for taking the time to discuss the rights 
in technical·data issue with me today. 

I was glad to hear that you believe there is merit 
in the idea of restricting the definition of 
"required for performance of a Government contract 
or subcontract" to a contract or subcontract with 
the developer. A definitional problem remains, 
from our perspective, if the test of "accomplished 
during and necessary to perform" remains in that 
definition. 

As we discussed, modifications to an existing 
product or process performed while under a 
subcontract to produce, and not charged as direct 
costs, can result in a loss of rights to the whole 
product or process -- the way the other definitions 
are fashioned. In other words, when an unpriced 
modification occurs under contract, the· 
modification could be "necessary to perform". If 
that is the case, then the item, component or 
process can fit the definition of "developed 
exclusively with Government Funds." 

Perhaps the larger concern, however, is that a 
company loses the right to ~ontrol the use, release 
and disclosure of tech data, when it has not sold 
development. I'm sure that many subcontractors 
would learn to try to sell development to the prime 
contractor, but in an era of tight budgets 
I'm not sure that is in anyone best interests. 

In any 
continue 

event, I appreciate 
xchange. 

your willingness to 

0 6 J'•· UL f·'"'8"" .::;~ ~ 
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Sundstrand Corporation· 

9 May 1989 

Hr. Duncan Holaday 
Director, Defense Acquisition Regulatory Council 
ODASD (P) /OARS 
The Pentagon 
Washington, D.C. 

Dear Duncan: 

2030b-3062 

\ 
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I appreciate the time you and Jack Townsend took to meet with the CODSIA Tech 
Data working group. I thought the exchange on the critical issue of the definition 
of "Required in the Performance" was mutually valuable. 

During that meeting, I made an offer to modify that definiti9n, and couple 
it vith an expansion of the notification provisions already provided for in. 
the rule. With these changes, I believe the "industry's" concern with ·this 
definition can be mollified, while the Department's concerns with "cherry-picking" 

. can be addressed at the right time - and through a more app·ropriate. mechanism. 

My draft of that offer is enclosed. it has been reviewed by the CODSIA representatives 
present at our joint meeting. 

After you have had the opportunity to review the writing, I would ask for an 
opportunity to meet with you, Jack and any other DoD official, to explain more 
fully the philosophy behind the words, and my intent with these words. It 
is l~~ely that we are not that far off on this matter. 

f 
. 

Let me reiterate one.other point we ma4e at the meeting.- While the definitions 
are critical, we had previously discussed several other modifications to the 
October interim rule. All of those issues were part and parcel of our CODSIA 
presentation. 

Thank you in advance for your attention to this matter. If I can provide you 
with any additional information, please call me. 

Sin~/1Yf 

11/t--
rl'an L. Chvotkin 
Senior Corporate Attorney 

. ALC/k 



CHVOTKIN - 5/9/89 

PROPOSED MODIFICATION TO OCTOBER, 1988 TECH DATA RULES 

Definitions (227.471) 

In the definition of "developed" add "(or "development")" after the first 
word 11developed". · 

In the definitions, add a new definition of "developer" as follows: 
"Developer", as used in this subpart, means the entity that developed 
the item, component, or process. 

In the. definition of "Developed Exclusively with Government Funds", strike 
"or that the development was required for the performance• and insert 
"or was required for the performance of-any government contract or subcontract 
with the developer". 

In the definition of ''Developed Exclusively at Private Expense": 

in the first sentence, strike "Government and that the development 
was not required" and insert "Government and was not required". 

- in the first sentence, add before the period "with the developer". 
in the second sentence, strike "Independent" and insert "Development 
charged as independent". 
in the second sentence, strike "at private expense• and ins~rt 
developed exclusively at private expense". · 
strike the third and fourth sentences and insert the following: 

"Development charged as indirect costs are considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract vith 
the developer. All other development charged as indirect costs 
are considered "developed exclusively with government funds" 
when development was required for the performance of a government 
contract or subcontract with the developer." 

In the definition of "Required for the Performance", amend it to read 
"means, in connection with an item, component ·or process, that its development 
was specified in a government contract or subcontract with the developer." 

In 227.473-l(a)(l), strike all after the dash and insert: 

"(i) Have been developed exclusively at private expense; 
(ii) Have been developed in part at private expense; 
(iii) Will be developed exclusively at private expense during, 

and necessary for the performance of, this government contract 
or subcontract with the developer; or 

(iv) Embody the t~chnology developed exclusively vith Government 
funds for which the developer requests the ·Go\ternment to·,grant 
exclusive commercial rights. 

Items, components and processes that will be developed pursuant 
to (iii) shall be identified to the Government as.early as possible, 
regardless if data is required to be delivered as part of the 
Government contract. No other items, components or processes 
need·tO be identified if technical data subject to r~strictions 
on the Gover'nment 's right to usc or disclose the da~a is not n~quired 
to be delivered as part of the Government contract". 

I. • 

I 



"(iii) During ... ~ life of the contract, when r "fication is provided 
to. ·th£. ,tracting officer of the inter. 'use of an item, 
component or process identified in paragraph (l)(r)(l)(iii) 
above, such notification shall identify reasonable alternative 
means, if any, of achiev.ing the performance requi~ements 
of the contract. If the contracting officer does:not reject 

I the use of such item, component or process for which notice 
has been provided within "X"(JO) days, the contra~tor or 
subcontractor may proceed with the use of such item, component,_ 
or process." 

NOTE: Corresponding changes will have to be made to the 7013 ~lause. 

\ 
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··oeveloped''. as csed l.n this sl!bpart. 
mear:u that the"item. component. or 
procesa exists and is workable. Thus. 
the item or component tr.ust have been 
constructed or the protess practiced. 
\Vorkability is generally established 
when the item. component or p_roc.~sa 
has been analyzed or tested sufficiently 

·to demonstrate to reasonable people 
skilled in the applicable art ·that there ia 
a high probability that it wiU ope~ate as· 
intende<i Wh·ether. how much. and what 

. t]-pe or analysis or testir~ is required to 
establish workability depends on the 
nature of the item. component. or 
process. and the state of lhe art. To be 
considered "developed". the ttem. 
c.omponent. or process need not be at 
the ~tage whe~ it could be ofiered for 
sale or aoid on the commercial market. 

· nor must the item.. ~omponent or process ~ 
t be actually reduced to practice within . .f'a,)l'J 

the meaning of Title 35 of the l!nited / F 
Sta :es Code. 

• 

De!tnittona (227&471) 

la tha dt!in1tioft of "developed'' adct "(or "dtvelopment .. ) .. after the t1r•t word 
''developed". · · 



In the definitions, add a new definition of "developer" as follows: 
"Developer", as used in this subpart, means the entity that developed 
the item, component, or process. 

NOTE: Corresponding changes will have to be made to the 7013 clause. 



' , 

··oeveloped Exclusively with 
Government Funds·· as used in this 
subpart. means. in connection with a.'l · 

item. component. or process. that the 
cost of developm~nt was paid for in if; 
whole by the GoverrJOent or~~~ V 
dev·el=apnlMt was required (or the 
performance of a Government contract 
or sulxontracl w•+!,. +he develo~r. 

In the definition of "Devel d 
"or that the developmen~ "a~p; Exclusively Vitb Covernment tuncfa", •trike 
required tor ~he pertorJUnc:• ;ctuired for c.b• pertorunce" anct 1natr~ ttor va• 
the developer••. _ 0 any aovernment c:oncrac:c or lubc:ontract vtth 



··oe\·eloped Exclusively at Private 
Expense··. as used in this subpart. 
means. in connection with an item. 
component or_p~cess. that no part of 
the cost of development was paid for by 

I 
the Government and lftal lhe­
ae-.•elepmenl was not required for the 

erformance of a Government contract 
oreu onuac ndependentresean:h 
and development and bid and proposal 
costs. as defined in FAR 31.205-18 
(whether or not included in a forma 1 - . 
independent research and development 
program). are considered to be a+ t>EtJE\.b'EO ElCLUSlVELY AT 

-~-private expense. All other itu:lirect 69&t8 
of deveh~p"-LeRt aPe GeR&idered 

; Oo"emment ·feded whaa da¥alepmeft4 
------was aeqahed for the per{.gmaaRee ef 8 

Go f'trftfnenl ecntreel er £'-lbcoRtrast 

I 
ludirect costs ate eeRsiderad fYRdee &4 
private expense wfleft Se-.:elep~&nt 'l'tF'3S 

not &tqahed fo1 the perf.err:RaRte ef a 
; Go • err.ment coutuset er st:te;QRtra ct. 

·Development charged as indirect costs ar~ considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract with 
the developer. All other development charged as indirect costs 
are considered "developed exclusively with government funds" 
vhen development was required for the performance of a government 
contract or subcontract with the developer. · 

In the definition of "Developed Exclusively at Private Expense": 

· - in the first sentence, strike "Government and that the development 
was not required" and insert "Government and was not required". 

- in the first sentence, add before the period "with the developer". 
in the second sentence, strike "Independent" and insert "Development 
charged as independent". 
in the second sentence, strike "at private expense" and insert 
developed exclusively at private expense". 
strike the· third and fourth sentences and insert the following: 

"Development charged as !~direct costs are considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract with 
the developer. All·other development charged as indirect costs 
are considered "developed exclusively with government. funds" 
when development was required for the performance of a government 
contract or Cubcontract with the developer." 



-"-.-.Required for the Perfonnance o£ a 
Government C·ontract or Subcontracr·. 
as used in this subpart. meana. in 
connection with 1ll-e-dev.e-!opme~9llan 
·item. component. or proce.ss~ that ttre IT.S · · .. 

development was specified in a w.-1-~ +~e devefoser 
Government contract· Or aubcontrac1 ~ 
~.:t:he-de-vela.p m-ent-w:as-aceem-p-tuhed 
~w-a·S=ftesess-a~Gr­
p:erlo::ma~=.of-:.~men·~e:t 
~Mr-a:et. 

In the def1nit1on of "Required tor the PerlorCDance" amenc:l tc to read ''meana, 
tn eonnectton utch an 1te~, component or proc•••, c~ac tea dtvelop~enc waa 
apeci!ied in a aovernmen' con~raee or subcontract V1th the developer." 

' 



217.~7)-t ,~ fOf Htabll~lng 
rigtlts ~ t.a-t~ data. 

(a) NotJficotion l"equirement.l.--{ 1) 
Bockgrour.d. OfTerors e.nd contreclora 
are ~qui red by 252.227-70130) to notify 
U1e Governmrnt or any aaeerttd 
reatrlcUon1 on the Governmtnra right to 
u1e or ditcJoae technical da la or 
computer aortwart. Th11 noUce adviaes 
the contraclln.g officer or the contractor• 
or any eubcontractofa Intended uae or 
Item•. component1, proceaaea. or 
computer aortwa~ that-

(i~ Wa·1e heeA develeped e•elYeively 
at pri'1ate expenet: 

(il) ffa'fe beef\ de·,eleped tA ~art e~ 
-pffPate expente: er 

(IU} Embedy tea&nelogy deveteped 
-exchsi1Ye1y ¥14th &lveauJiielll fan~e f&r­
which the eoAtreetor or ltJbconhae\-&r 
aeqatalJ the Govenma!nt to g1 eAt 
t)(e1utlwe tOtruhl!Jti.U JfihiJ. lteuJ5. 
component• or procee:u~e do not need to 
be IJeutlfied If "e tPFSJ:-RI~AI dtal,_ U. 
=requ1ted lobe delivered er if the-
F-eqttired leehnicsl dala YAY be dell rered 
·;.ril~ ttAlhn:Hed right• . . . - . 

In 227.473-l(a)(l), strike all after the dash and insert: 

"(i) Have been developed exclusively at.private expense; 
(ii) Have been developed in part at private expense; 
(iii) Will be developed exclusively at private expense during, 

and necessary for the performance of, this government contract 
or subcontr~ct with the developer; or 

(iv) Embody the technology developed exclusively with Government 
funds for which the developer requests the Go"ernment to·•grant 
exclusive commercial rights. 

Items, components and processes that will be developed pursuant 
to (iii) shall be identified to ~he Government as early as possible. 
regardless if data is required to be delivered as part of the 
Government contract. No other items. components or processes 
need to be identified if technical data subject to restrictions 
on the Government's right to use or disclose the data is not required 
to be delivered.as part of the Government contract". 



d-.." ' • • ' ~ ---- ~ "" . 

(3,, _,ntroclaword (I) The 
contractor• nouncatlon will Jtrve •• 
the baafa for the lht to be lncJuded In 
the contract ldentifrtni 1U ttchnlcal 
de Ia with ~strlctforu on the 
Covemrnenra right of u1e or dlaclollll"' 
that II r~uired by paragraph (lc) of the 
clause at 2.52.221-7013. 

(II) During the life of the contract thl• 
list wiU be updated •• needed to 
addre1a additional 111ertiooa by tht 
contractor or 1ubcontractor1 under the 
notification proceaa. to Incorporate the 
resuJtJ o( Government ~vitWI and . 
chaiJengee. and to 1peclflcaJiy Identify 
or describe alJ tech.nk.al data to be 
delivered with rt1trlcttont on the 
Covemmenre righta .c·UH or dJ•cloaUH. 
Aho. during eootr.et~orm•n~. 
changing condJtioee-..., requln 
bilateral modJfica~ ol the Ual 

.-....-----~ __. ..... fitt1Hj The purpoat ol ~ Uat Ia to 
faciiHate the review of contractor 
esaertfona required by 10 U.S.C. 2J21 
end to provJde I basil ror Government 
acquiailfon planning. It Is not I nnal 
determlnaUon of rights and doea not 
alter the righta of the partie• under tO 
U.S.C. 2320 or 23%1. 

In 227.473-l(a)(3), redesignate (iii) as (iv) and add a new (iii) as follows: 

"(iii) During the life of the contract, when notification is provided 
to.·the contracting officer of the intended use of an item, 
component or process identified in paragraph (l)(a)(l)(iii) 
above, such notification shall identify reasonable alternative 
means, if any, _of achieving the performance requirements 
of the contract. If the contracting officer does not reject 
the use of such item, component or process for which notice 
has been provided within "X"(30) days, the contractor or 
subcontractor may proceed with the use of such item, component, 
or process." 



LOGISTICS MANAGEMENT INSTITUTE 

6400 GOLDSBORO ROAD. BETHESDA. MARYLAND 20R17-~886 {301) 320-2000 

Mr. David Packard 
Chairman 
President's Blue Ribbon Commission 

on Defense Management 

Dear Mr. Packard: 

31 March 1989 

Jack Beckett tells me that questions remain about the definition 
of "developed at private expense" given in.The Department of Defense 
and Rights in Technical Data, which was prepared by LMI for the 
Commission and appears as Appendix I of the Final Report. I have 
discussed the matter with. Len Rawicz, the co-author, to make sure we 
are in agreement, and can state the following: 

• When we included !R&D and B&P within the term "private expense," 
we noted that "certain other expenditures reimbursed as indirect 
costs probably shoul.d also be included within the meaning of 
'private expense,' but determining which costs these are will 
require further analysis." Thus the definition specifies what, 
as ~ minimum, should be embraced by the term, leaving the 
possibility that some other types of indirect costs might 
qualify as private expense. 

• The definition defines "private expense" by specifying two 
categories of development work as not being at private expense: 

--Development work whose funding has been reimbursed by the 
Government. 

--Development work done as a required element of performance 
under an R&D contract (or subcontract). 

• Our reason for excluding work "required as an element of 
performance under an R&D government contract or subcontract" 
was to prevent contractors from claiming, when the contractor's 
development costs under an R&D contract exceed the amount paid 
by the Government for development work required under that 
contract, that the contractor's loss represents private expense 
devoted to the Qevelopment work. We spoke specifically to R&D 
contracts and used "required" in the sense of "specified in the 
contract as a contract requirement." 

I hope that these cla~ifications will help in dispelling any 
uncertainty regarding the intended meaning of the Appendix I definition 
of "developed at private expense." 

~ !i/-YJ. 
~t:c ~'5 

Mark Flanigan 

............ -

w -. 
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Aerospace Industries Association 
f4r. leRoy Haugh 
1250 Eye Street, H.W. 
Washington, DC !0005 

Dear fir. Haugh: 

6 MAR 1~89 

Reference 1s made to AlA's letter of 1 February 1989 to Lteutentant General 
John T. Myers, 01rector, Defense Commun1cat1ons Agency (DCA). The letter 
voiced concern on the use of •Government Oat~ and usage P.1ghts• clause 1n a 
Request for Proposals (RFP). 

Aftr:·r your office identified the document 1n quttst1on as a Reque$t for 
lnfor~ation (RFI) rather than a Request for Proposal (RFP) as 1nd1cated in 
your letter, ~e were able to analyze the situat1on. 

The r.FI was synopsized, a draft stater.tent of work which included the 
•GovernMent Data and Usage Rights• clause in question was provided to 
respondee:s, and DC!'. conducted an Industry Briefing to h1gh11ght the technicai 
and prv:Jr~u~9·-;atic docur1entation. As a result. Industry responded \t!ith nut;-erous . 
questions. · 

t-~t thi~ tb!e, ncr~ and the A.1r Force COi!t!:iun1cat1ons Cor.u:'lanrj {AFt:C) I Scott Air 
Force Bas~, Illinois, are combining efforts to analyze all the comnents 
receivc:i fro1~ Industry and to m~ke appropr1ate chengcs prior to 1ssuar.c~ of an 
~FP. ~€ are also forwardins a copy of your COmQents to the contractinJ 
co~nruun1ty fer th~ir consideration. The contracting COl.!li1unity \"Jill kee? yr.u 
fr.fomed of the final disposition of data right clauses •. I can assure y·ou tht: 
P.FP will be in compliance w1th lat>!s and regulations. r~y staff will L.~ in 
touch with you unt 11 the 1 ssucs ~re reso1 ved. 

I wist: to thank you for your concern about th1s issue and assure you that 
every consideration w111 be g1.en so as not to tnfr1nge on contractor's 
proprietary rights in computer software. · 

FOR THC DIRECTO~: 

~ ~ ~- .~'23~1\ 
DENP!n-'lr.-GROH 
Deputy Director 

Copy to: Acquisition nanagement 
The Office Of The Assistant Secretary of Defense, 

Director Defense Acquisition Regulatory System 



National Aeronautics and 
Space Administration 

Washington, D.C. 
20546 

ReplytoAnnof: GP ( 89-120) 

Ms ..._:-Eleono~ R. Spector 
Dep~istant Secretary of Defense 

for Procurement 
Room 3E144 
Pentagon 
Washington, DC 20301-8000 

,, 
t;1 scv s s ,M/. 

FEC 1 

RE: Coverage of Rights in Data and Copyrights in the Federal 
Acquisition Regulation 

Dear Ms. Spector: 

This letter is to express objection to any decision to make the 
current DFARS Interim Rule the base document from which to 
prepare FAR coverage of rights in data and copyrights for all 
agencies. The basic reason is that the DFARS Interim Rule is too 
narrowly focused in order to meet DOD-unique reprocurement needs 
(and in particular to implement the requirements of Section 808 
of Pub. L. 100-180), and accordingly is inadequate or incomplete 
as a base document to meet a number .of needs of other agencies. 
Furthermore, in meeting these DOD-unique needs and requirements, 
the DFARS Interim Rule adopts standard approaches that have the 
potential of becoming unnecessarily time consuming and burdensome 
for other agencies that normally do not have the same needs and 
requirements. 

I recognize that the DOD-unique needs, including the requirements 
of Section 808 of Pub. L. 100-180, have to be fully addressed in 
the FAR. However, given the universal applicability of the FAR, 
the DOD-specific coverage should be part of a much broader-based 
and more flexible approach in order to accommodate the statutory, 
mission 1 and progra~~atic requirements and needs of all agencies. 
At present the DFARS Interim Rule is inadequate or incomplete in 
at least the following areas: 

o In the treatment of computer software and related 
documentation, the DFARS (which DOD itself agrees is 
inadequate and contains many inconsistencies) either 
should be substantially revised and updated, or the 
subject should be deleted and included in s~parate, 
independently developed regulations. 
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o The treatment of copyright in the DFARS (for computer 
software as well as other data) needs to be revised to 
afford more meaningful commercial rights to contractors 
asserting copyright to data generated under the 
contract or delivered to the Government; clearer 
guidelines are needed to clarify when, consistent with· 
agencies' dissemination and technology transfer 
objectives, copyright may be asserted; and the use of 
the "work-for-hire" doctrine, which appears to be · 
unlawful u~der 17 u.s.c. 201 (b), must be reassessed. 

o There needs to be an option to permit a contractor to 
withhold (rather than deliver) data resulting from 
privately funded activities. This is the preferred 
approach (and the one most protective of private 
rights) in many civilian agency procurements. 

o The treatment of data rights must allow a flexible and 
less burdensome approach when the aim of the contract 
is a report of research results and not end-item 
components and processes for which follow-on 
procurements are anticipated. 

o Although agencies subject to Section 808 Pub. L. 
100-180 will often need to be involved in mixed funding 
situations which necessitate extensive negotiations and 
could result in the compromise of private commercial 
rights, the same is rarely true for other agencies. 
The situation is worse for agencies like NASA which 
also have important information dissemination and 
technology transfer missions. The DFARS Interim Rule, 
appears to maximize rather than minimize such 
occurrences. 

o Clearer guidelines and more flexibility are needed 
regarding the use of Government Purpose License Rights 
and the interrelation of such rights to the technology 
transfer and dissemination activities and programs of 
the civilian agencies. 

Obviously, the above areas, as well as the DOD-unique 
requirements of P.L. 100-180,need to be adequately and fully 
addressed in any Government-wide regulation for use by all 
agencies. Most of the above mentioned areas are now adequately 
addressed in FAR 27.~. NASA feels that FAR 27.4 has worked very 
well, and believes the other civilian agencies agree. Thus, any 
decision to adopt the DFARS Interim Rule as the base document for 
the FAR should be contingent on a eommitment that the Interim 
Rule will be modified to incorporate all the sections of FAR 27.4 
which are needed to avoid disruption of the approaches and 
processes that are now working well for the civilian agencies. 
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In any event, whether the DFARS Interim Rule or FAR 27.4 is used 
as a base document for future FAR coverage, extensive changes 
will be required. This includes Lmplementation of the 
requirements of Section 1.(b)(6) of Executive Order 12591. One 
potential method of proceeding now, in a way calculated to permit 
meaningful analysis, and thought,· would be for NASA and the other 
civilian agencies to immediately implement the requirements of 
Section 1.(b)(6) of the Executive Order in agency FAR 
supplements. This will bring the agencies into compliance with 
E.O. 12591 and allow all agencies more time for the needed · 
assessment of the areas discussed above so that whatever the 
final version of FAR 27.4 becomes, the needs of all agencies can 
be adequately and fully addressed in a manner least disruptive 
and burdensome to all agencies. 

Sincerely, 
/··~· 

Stu a 
Ass· tant Administrator 

for Procurement 
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January 11, 1189 

Ks. Byvette Flynn 
Office of Information and Regulatory Affair• 
Office of Management and Budget 
726 Jackson Place, RW, .Boaa 3235 
Washington, D.C. 10503 

Re: OMB Control Rumber 0704-0240 

Dear Ms. Flynn: 

The Proprietary Induatrie• ~aociation welcomes the 
opportunity to comment on the paperwork burden of 
the revi•ed interim regulation on ri;hta in 
technical data published on october 28, 1188. As 
you know, the revised interim rule on ri;hts in 
technical data replaced the April, 1988 interim 
regulation which was the aubject of public comment 
on its information collection and paperwork 
requirements earlier in 1988 • 

Although the interim regulation has been improved 
both aubstantively and in tone -- the 

information collection burden on vovernment and 
industry has not changed ai~ificantly. DOD's 
request for OMB clearance acknowledges that 
•imilarity. For that reaaon, a copy of our aurvey 
on the information collection burden are enclosed. 
These comments are atill valid. 

We atill believe that DOD has ai911ificantly 
underestimated the burden, the burden iapoaed is 
not required by law, ia exceaaive and unnecessary 
for DOD to accoapliah ita aiaaion. DOD does not 
need to have unlimited right• in ltaited rights ~~~ 
data beyond that vranted in law to accompliah aoat 
of its day-to-day re•ponaibilitiea. ~· number of 
competitor• of identical it .. a will be increaaed by 
the ability to freely diaaeminate technical data 
but it i• not at all clear that one of tbe aajor 
goals of competition -- vovernaent aavings -- is 
enhanced. Jn fact, •oa• economic raaearch is 
beginning to indicate that tranafer of technical 
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data for items develope4 at private expense aay actually 
increase long-term program coata. 

Por that reason, ve believe DOD'• fonsulation .. Y actually 
increase costs to government, 8ubatantially -- both in terms 
of contractors' an4 aubcontractora' buaineas responae to the 
parts of the regulation, an4 by virtue of the overhea4 costs 
associated with the regulations. 

To a qreat degree, the burden ia driven by tbe definitions of 
"developed . exclusively vith vovernment funds", •developed 
exclusively at private expense" an4 •require4 for performance 
of a Government contract or •ubcontract.• 

As currently written, tho•• definitions create a benchmark 
against which to aeasure "develope4 exclusively at private 
expense" for already developed products. ~at bench aark bas 
little caselaw to aupport it and does not even closely 
resemble what the industry bas perceived (an4 perceives) to 
be developed at private expense since the 1960s. 

Further, the regulations akirt the Congressional direction 
given in 1987 on defining •at private expense" in its 
definition of •developed exclusively at private expense." 

In the Conference Report accompanying P.L. 19-500 the 
conferees write that: 

~ 
"the conferees agree that as a aatter of general \ 
policy •at private expen•e" development vas ; 
accomplished without direct government payment.:__J 

The conference report •tates further that: 

"The Department of Defenae 8hould venerally 8eek to 
acquire the aame riqhts in data that a co .. ercial 
customer would in acquiring the aaae product • 
•••• If a contractor vere to purcha•e an item in 
the commercial aector, it would not receive unltaite4 
rights to uae, releaae or diacloae technical data 
necessary to aanufacture the item or perform tbe 
necessary processes ~o aanufacture the item." 

The definition propo•ec! in the october 28, 1988 interim 



•I 

.. 

regulation aake• no di•tinction between firm fixed price 
contracts to deliver hardware (the •ituation de•cribed above) 
or contracts where development i• an explicit requir .. ent in 
the contract or •ubcontract. 

Contractors and •ubcontractors are and have been required to 
be able to justify claiaa of right• in technical data. 
However, in the past, private expen•e developers believed 
they could justify limited rights claims if their contracts 
or subcontracts allowed them liaited rights, and that they 
accepted no payment for •design and development•. 

Records to •how that any design and development vork 
performed was •not accompli•hed during• and vas •not 
necessary to perform the contract or •ubcontract• vere not 
contemplated. This is particularly true for companies who 
sold to prime contractors under firm-fixed price purchase 
orders to deliver hardware. 

Contractors and Subcontractor• will have to go back in time 
to trace each identifiable •ubpart of a product or process to 
determine when it was used, if it vas aodified while the 
contractor or subcontractor was performing a contract and if 
the product improvements were necessary to perform. 

For example, a •ensor that was designed ten years ago aay 
have been used in 18 different products ·•old to the 
government •ince its invention. However, that •enaor has 
changed slightly in •hape, the aanufacturing process has been 
taproved, and the alloy out of .which the casing for the 
•ensor is aade bas been changed. A aanufacturer will have to 
trace the improvements and applications engineering performed 
on that aensor, and verify that none of the taprovament• aade 
were •necessary to perform a Government contract or 
•ubcontract.• Recorda demonstrati~g that the •upplier did 
not charge for development are extraneous, until this 
condition bas been aet. 

Since ainor •odifications to exi•ting product• are the 
atandard in the development of a aajor weapon• •yatem, 
contractors and aubcontractors will face a voluminous task if 
they choose to protect ltaited rights a•aertions. 

On the other hand, becau•e the ta•k 1• ao overwhelming, aany 
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contractors and aubcontractora (particularly ..all companies 
or smaller divisions of larger companies vho do not rely 
heavily on DOD contracta) aay chooae not to evan attempt to 
put their historical recorda in thia fona. Kany of tbeae 
companies will aimply refuae ·to deliver teChnical data, no 
bid, or lose their ri;hta in technical data. 

Products and procesaes yet to be deaigne4 .. y not be offered 
to defense •arkets if the opportunity to retain intellectual 
property rights in trade aecreta cannot be protected. 
Aggressive enforcement of tbe definition .ay also affect 
prices of already developed products. A company who expects 
to lose trade aecrets to their competition vill increase the 
price of the product if at all poaaible. PIA baa commented 
to the DAR Council on this aapect of the definitions •• well. 
A copy of those comments ia enclosed. A press release from 
the California Institute of Technology, reporting on a recent 
economic study of atrate9ic business behavior under a similar 
policy is also enclosed. ~e bottom line 1• that this kind 

· of an approach aay prove costly to vovernmen·t in terms of 
dollars and technology. 

The overhead burden aasociated with the reporting and record 
keeping requirement• promi•e to be coatly •• well. In their 
request for clearance, DOD eatiaates that 10,000-contracts 
with data requirements vere awarded· in 1987. At the aame 
time, they estimate the number of reapondenta to be 16,560. 
The appropriate number of contract actions directly between 
the government and a contractor are aomevhere in between 
these numbers. 

What is clear ia that theae eati•atea could not reflect 
aubcontracts aade under tbeae contracta. In a aajor weapons 
aystems development program there aay be bundreda of 
aubcontractors aigned up. the total coat projected by DOD 
could not reflect these costa. our comments to OIRA on the 
April, 1988 interim re;Ulation reflected PIA eatiaatea of 
aanhours and cost for our liaited aegaent of .· tbe 
aubcontractora alone. ~e nuabera are overvhelaing, 
unnecessary and counterproductive • 

. (j) 



As a conaequence , PIA urges t.be Office of Inforaation and 
Regulatory Affairs to uae whatever authorities it has .to 
refuse clearance to the regulations •• lon; •• these 
definitions remain unchanged. If any t .. porary clearance 
is granted these requlationa, ve would urge you to clarify 
the •eaning of development to exclude product taprov .. ent• 
and applications engineering •• a condition of vranting 
that. our other concern• are aet forth in 
our comments to the DAR Council. 

S.incerely, 

~nqyea~, 
President 



· .. . 
. . • . 

. . 
• 

APPENI)IX A 

!'HE PROPRIETARY nmtlSTRIES &SSOCIA'riON 
SURVEY OF ADMINISTRATIVE IIOJU)EN 

ASSOCIATED WITH !'BE ltiGB'l'S IM !'ECIINICAL DATA ltBGOIA'riONS 

Ro. of respondents 

Ro. of responses 
per resondent 
per year 

Bo. of hours 
per response 

!'O'l'AL ANNUAL 
llEPORTING HRS 

AUGUST, 1118 

16,500 . 

1 

84 

• i . 

1,391,040 

~-

Z1l JSTXMATES 

··~ 

. (for lower tiara) 

1,000 *1 

14 *2 

(a) 143 bra to aatisfy 
requirtu~ents at 
227.473•4 and clauses 
-t-252.227-7028 and 
7p38 (April, 1188) per 
respondent. Implied at 
227.473-1(&)(5) and 
252.227•7013(j) (Oct., 
1188). *3 

(b) 112 hrt to negoti-
ate ri;hts in technical 
data. (227.472-3, and 
227.473(b)(2) before 
factoriftg in the 
definition• at 
227.471, April, 1188). 
At 227.472•3(1)(2) and 
227.473-1(c), oct., 
1118, before factoring 
in tbe definitions in 
227.471. *4 

255 Boura !'otal 

14,414,100 

.. 



.. .. 
• . . 

• 
• 

• • 
AaiUmes 1,800 lover tier aupplier• Vbo develop at private 
expense. An alterDate calculatioD could De oetivea by 
aasuming·burden on a per contract basia. ~be top SOD ••n 
defense contractor• receivea 1,289 avaras in ltti7.· Aa•uming 
15 •ubcontracts involving deliveraiJle technical data for 
items develope~ at private expense, per priM contract aware; 
an~ assuming at least 2 responaea to eacb aubcontract 
•olicitati·on, the IJ'otal Annu&1 reporting bours aight be 

[(19,335 x 255) + (19,335 a 143)] • 
4,130,425 + 2,764,105 • ,,,,5,!30 

(*2) Base~ on reponaes to a aurvey of PIA .. mbera, 18 co~anies 
responde~ to an average of 14 aolicitations -per year vhict 
require del1very of tecbnic~l data and vbicb cor.~ain 
technical aata clau•es. All of tbeae companies raave 
bistorically develope~ proauct •~:lu•ively at private expenae. 

(•3) ~he regs essentially •ove tbe validation process to ~~ 
beginning of tbe contracting proce•s_by virture of tbe_ 
certifications process. aaaea on past experience, PIA •ember 
companies average~ 143 bours per validation. 

(•4) ~o negotiate rights in technical data clau•••· PIA •ember 
comp•nies reportec an average of 112 bour• per aubcontract, 
in recent years. 

(•5) Assumes companies auccessfully compete for 10' of the 94 
aubeontracts for which proposals are aubmitte~. Calculation 
ICt responaees x number of responses z 142) + (f respondees x 
9.4 X ll2) 

lours per Response 

aeaponses per year 
~otal annual hours 

&u;. cost per hour 

Estimate~ coat to In~ust~y 

DOD - IJ'ech 
Data est. 

&4 

l,3Jl,D4D 

15.43 

. PIA - ~ech 
!>ate est. 

143 per aolicitation 
ll2 per cont1aet 
2ss per auccesaful 

t>id 
tc,ooo 

14,494,800 

5D.OOCcombensation) •1 
1724,740,00 

•aaae~ on reporte~ in~ustry averages for Y~ious occupation• 
iDclu~ing aanagerial, engineering, financlal, and legal at ar. an~ 
,r. levels. PIA aember companies report•~ a bigb de;ree of 
1Dvolvement of managerial employees in validation an~ Dogotiation • 

• 

(])·'· 
-~ 

• 

• 



Don Fuqua 
President 

Aerospace 
Industries 
Association 

The Honorable Frank C. Carlucci, III 
Secretary of Defense 
The Pentagon 
Washington, D.C. 20301-1000 

Dear Mr. Carlucci: 

January 4, 1989 

The Aerospace Industries Association (AlA) Board of Governors, which 
consists of senior executives from each of the AlA member companies, at 
its annual meeting in November 1988, agreed that rights in technical data 
and computer software is among the most serious issues facing the defense 
industry today. 

Rights in technical data and computer software has· bee~ a topic of 
considerable concern for some time and has be~n actively addressed by the 
AlA's Procurement and Finance Council and Intellectual Property 
Committee. However, because of the continuing delay in resolving 
significant policy matters, the AlA Board of Governors felt that 
executive level attention focused on working with DoD to evolve an 
evenhanded regulation on this issue was necessary. As a result, the 
Board of Governors established·an executive Ad Hoc Committee on rights in 
technical data and computer software to address the industry position in 
working with DoD. Art Wegner, Senior Vice President, United.Technologies 
Corporation and President, Pratt & Whitney Group agreed to chair this 
colll11ittee. 

The OoO Defense Acquisition Regulatory (DAR) Council published the 
latest revision of an ·interim regulation on rights in technical data and 
computer software in October 1988 and is attempting to finalize this 
regulation (OAR Case 87-303). Because of the continued concern that the 
regulation still does not provide the balancing of interests which 
Congress directed in 1984, we believe it would be a mistake to finalize 
the regulation at this time. Furthenmore, since the interim regulation 
is in effect, it is not necessary to issue a final regulation just to 
fill a void. Therefore, AlA requests that OoO not finalize this 
regulation in order to give the Board of Governors• Ad Hoc Committee an 
opportunity to express its concerns. We urge that DoD establish a joint 
DoD/Industry Team to develop a more equitable regulation. You will be 
hearing from Art Wegner directly on this matter. 

Aerospace Industries Associa.tion of America, Inc. 
1250 Eye Street. N.W .. Washington. D.C. 20005 (202) 371·8400 

. I 



Mr. secretary, it is clearly appropriate that DoD and the industry 
work jointly in resolving our differences on rights in technical data and 
computer software if we are to continue to assure that advanced 
technology, including technology developed at private expense, is 

available to our national defense. 

OOSOK 



International Business Machines Corporation 

December 22, 1988 

Defense Acquisition Regulatory Council 

Attention: 

Subject: 

Dear Mr. Lloyd: 

Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 
ODASD(P)/DARS 
C/0 OASD (P&L) (MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

DAR Case 87-303 

- - --= - ,_ --
~ ~ ~-:;:-~ 

6705 ROCKLEDGE DRIVE 
. BETHESDA, MARYLAND 20817 

Subpart 27.4 of the DOD FAR Supplement is not applicable to computer software 
acquired under GSA Schedule Contracts. We believe that computer software 
that is offered under a GSA Schedule Contract, even though not acquired by 
an order under the GSA Schedule Contract, should be exempt from Subpart 27.4. 

We .therefore recommend that the interim rule be modified as indicated 
~)the attached page. This change would eliminate the very burdensome 
\..._..y(a"rking requirements for our 11 Commercial Computer Software. 11 

Thank you for your·consideration. 

Very truly yours, 

BL/dmh 

CONTRACTS/18 



Federal Re~ister I vJ. 53, No. 209. I Friday, October- 28. 1~'-oJ I Rules and Regulations 43699 

been made as a result of the analysis of 
public comments. 

B. Regulatory Flexibility Act 

A revised Regulatory Flexibility 
Analysis ia necessary and is being. 
provided to the Chief Counsel for 
Advocacy of the U.S. Small Business 
AdministratiorL Interested parties. may· 
obtain a copy of the Analysis by . 
submitting a written·request to the 
individual listed above. 

C. Paperwork Reduction Act 

This interim rule contains infonnation 
collection requirements within the 
meaning of the Paperwork Reduction 
Act of 1980. 44 U.S.C. 3501 et seq. 
Accordingly. an emergency infonnation 
collection clearance reqnest has been 
submitted to OMB pursuant to 5 CFR 
1320.18. Public comments concerning 
that request will be invited byOMB 
through a subsequent Federal Register 
notice. 

D. Determination to Issue an Interim 
nule 

A determination has been made under 
the authority o£ the Secretary of Defense 
to issue this coverage. Section 808 of the 
National Defense Authorization Act 
(Pub. L. 100-180} required the 
Department of Defense to make certain 
changes to the Defense FAR Supplement 
Regarding Technical Data. The 

· Department o£ Defense published 
coverage in the Aprill, 1988, Federal 
Register. Comments from within the 
acquisition community as to properly 
defining the rights of both the­
GovenUBent and contractors in regard 
to Technical Data have necessitated 
issuance of another interim rule. in th.is-. 
complex and sensitive area~ 

list of Subjects iD 48 CFR Parts 227 and 
252 

Government procurement. 
Charles W. Uoyd 

Executive Secretary, Defense Acquisition 
Regulatory Council. 

Therefore. 48 CFR Part& 227 and 252. 
are amended as follows: 

1. The authority citation for 48 CFR 
Parts 227 and 252 continues to read as 
follows: 

Authority: 5 U.S.C. 301, 10 U.S.C. 220Z. DoD 
Directive 5000.35.. and DoD FAR Supplement 
201.301. 

PART 227-PATENTS, DATA. AND 
COPYRIGHTS 

2. Subpart 227.4. is revised to read as 
follows: 

Subpart 227."-Technical Data, Other Da"' 
Computer Software, and Copyright& 

Sec. 
227.47~ Scope. 
227.471 Definitions. 
227.472 Acquisition Policy for technical da &a 

and rights in technical data. 
227.47Z-t CeaeraL 
227.472-Z Establiahins miDiawm 

government need&. 
2:7.472-3 Rights in technical data. 
227.473 General procedures.. 
227.473-1 Procedures for establishing rights 

in technical dat~ 
227.473-a Prohibition&.. 
227.473-3 Markill8 and identification 

requirement&-
2.27.473-l Validation of reslricth:~ markings 

on technical data. 
227.473-5 Remedies for noncomplying 

technical data. 
227.473-6 Subcontractor rights. 
227.474 [Reserved] 
227.-175 Otherprocedures. 
221.47~1· Data requirements. 
227~475-2 Deferred delivery and deferred 

orderin~. 
2~7.475-3 Warranties of technical data. 
~7.475-4 Delivery of technical data to 

foreign governments. 
· 227.4i~5 Oveneaa contract& with foreigz:t 

sources. 
227.475-6 [Reserved] 
227.475-7 [Reservedl 
227.475-8 Publication for sale. 
227.476· Special works. 
227.477 ContrKts for acquisition of existing­

works. 
227.478 Architect-engineer and construction. 

contracts. 
227.478-1 General. 
227.478-2 Acquisition. and Use of plans, 

specifications and drawings. 
227.4'7&-3 Contracts for Construction 

supplies and research & development 
work. 

227.478-4 [Reserved] 
227.47&-S Approval of restricted designs. 
227.479 Small Business Innovative Research 

Program (SBIR Program}. 
227.480 Copyrights. 
221.<&81 Acquisition of rights in computer 

software. 
227.481-1 Policy. 
221.481-Z. Procedure& 
227.482 (Reserved] 

Subpart 227.4-Technical Data, Other 
Data. Computer Software. and 
Copyrights 

227.471 Deflmtiona. 

.. Commercial computer software" •. a!J • 

used in this subpart. meamJ computer 
soitware w bich is· used regularly for 
other than Government' purposes and is 
sold , licensed. or leased in significant 
quantities to the- general public at 
established market or catalog prices. 

"Computer'', ag used in this subpart. 
means a data processing device capable 
of accepting data, performing prescribed 
operations on the data, and supplying 
the results of these operations: for 
example. a device that operates on 
discrete data by performing arithmetic 
and logic processes on the data, or a 
device that operates on analog data by 
performing physical processes on the 
data. 

"Computer data base'", as. u.se.d in this. 
subpart. means. a collection of data in a 
form capable of being processed and 
operated on by a computer~ 

"Computer program", as used in this· 
subpart. means a series of instruction& 
or statements in a form acceptable to a 
computer, designed to cause the­
comp-llter to execute an operation or­
operatioll!h Computer p~grama include 
operating systems. assemblers,. 
compilers, interpreters. data 
management systems, utility programS' •. 
sort-merge programs. and ADPE 
maintenance./ diagnostic programs;. a.s 
well as applications programs. such as: 
payroll im.-entory control~ and 
engineering analysis programs.. 
Computer programs may be· either 
machine-dependent or machine­
independen~ and may be general­
purpose in nature or be designed to 
satisfy the requirements of a particular· 
user. 

"Computer software", as used in thiS' 
subpart, means computer programs and· 
computer data bases. 

.. Computer software- documentation'". 
as used in this subpart, means technical 
data. including computer listings and 
printouts. in human-readable form 
which (a} documents the design or 
detaila of computer software, (b) 
explains the capabilities of the software, 
or (c) provides operating instructions for 
using the software to obtain desired 
results from a. computer. 

"Data", as used in this subpart. means 
227 •• 70 Scope. recorded information. regardlesa. o! form 

This 1ubpart seta forth thtt or method of the recording. 
Department of Defense policies and "Detailed design data". and used in 
procedures relating to the, acquisition of this subpart. means technical data that 
technical data and computer software as describes the physical configuration. and 
well aa rights iD technieal data, other perfonnance characteristic• o( an item 
data. computer software, and or component in sufficient detail to 
copyrights. Thia part does not apply to enaure that in item or component 
rights in computer aoftware2cquired produced in accordance w1th the 
under GSA schedule contracts. technical data will be essentially 

t!'~ ;c.J#/~/)1 /_:· ~~~<=~~~,7 
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International Business Machines Corporation 

December 22, 1988 

j 

Defense Acquisition Regulatory Council 

Attention: 

Subject: 

Dear Mr. Lloyd: 

Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 
ODASD(P)/DARS 
C/0 OASD (P&L) (MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

DAR Case 87-303 

6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 

Subpart 27.4 of the DOD FAR Supplement is not applicable to computer software 
acquired under GSA Schedule Contracts. We believe that computer software 
that is offered under a GSA Schedule Contract, even though not acquired by 
an order under the GSA Schedule Contract, should be exempt from Subpart 27.4. 

We therefore recommend that the interim rule be modified as indicated 
he attached page. This change would eliminate the very burdensome 

king requirements for our "Commercial Computer Software." 

Thank you for your consideration. 

Very truly yours, 

Manager 

BL/dmh 

CONTRACTS/lB 
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LAW OF'F'ICES 

M~KENNA, CONNER & CUNEO 
LOS ANGELES 

... 4 SOUTH F'LOWER STREET 

LOS ANGELES, CALIF'ORNIA 80071 

(213) 887·8000 

DAVID A. CHURCHILL. 

DIRECT DIAL (202) 789·7559 

Mr. Charles Lloyd 
Executive Secretary 

157!5 EYE STREET, N.W. 

WASHINGTON, D. C. 20005 

(202) 789·7!500 

CABLE ADDRESS: IWICKENCONN WASHDC 

TELEX (TWX) 710•822·0148 

TELECOPIER (202} 788·7S84 

December 14, 1988 

Defense Acquisition Regulatory 
Council 

ODASD(P) OARS 
c/o: OASD (P&L) (MRS) 
Room 30139 
The Pentagon 
Washington, DC· 20301 

Re: Interim Defense Department Technical 
Data Regulations, DAR Case 87-303 

Dear Mr. Lloyd: 

SAN F'RANCISCO 

TWENTY·SEVENTH F'LOOR 

STEUART STREET TOWER 

ONE IWIARKET PLAZA 

SAN ,.RANCISCO, CALIP"'RNIA 84105 

(415) 543·0204 

ORANGE COUNTY 

NINTH ,.LOOR 

811 ANTON eOULEVARD 

COSTA IWIESA, CALIP"'RNIA 82828 

(714) 7SI•3800 

These comments apply to the above-referenced interim rule, 
published in the Federal Register on October 28, 1988. Our 
comments are based in part on a judicial decision issued since 

1 the close of the comment period on November 28, 1988; we hope 
they are still timely. 

The interim rule defines "developed exclusively at private 
expense" to mean that no part of the·cost of development was paid 
for by the government and that the development was "not required 
for the performance of a government contract or subcontract." 
DFARS 227.471. !R&D and B&P costs are considered in the rule to 
be at private expense. All other indirect costs of development, 
however, are considered to be government funded when development 
"was required for the performance of a government contract or 
subcontract." Id. 

The phrase "required for the performance of a government 
contract or subcontract" is further defined in the rule as 
meaning that the development was "specified in a government 
contract or subcontrac~ or that the development was accomplished 
during and was necessary for performance of a government contract 
or subcontract." 

We believe the definition of "required for the performance 
of," as meaning "accomplished during" and "necessary" for 
performance of the contract differs substantially from the 
meaning of that phrase as it currently appears in the IR&D/B&P 



LAW OF'F'ICES 

MCKENNA, CONNER & CUNEO 

Mr. Charles Lloyd 
December 14, 1988 
Page 2 

cost principle, and could introduce substantial uncertainty and 
ambiguity in the charging of costs to direct versus indirect 
accounts. 

First, the similar language in the IR&D/B&P cost principle 
is widely interpreted to mean that only technical efforts · 
specifically required by the terms of a contract must be direct 
charged. Effort not expressed in the contractual documents, 
absent other evidence of the intent of the contracting parties, 
may not be considered a contract requirement, and is therefore 
eligible to be treated as IR&D or B&P. Any attempt to include 
•implicit" requirements as falling within the meaning of the 
phrase "required in the performance", as would occur if the 
definition included effort "necessary" to performance, would 
result in confusion and ambiguity as to the scope of pe~missible 
indirect charges. It would be inherently impossible to quantify 
all of the effort which might be considered "implicit" in 
performing a particular contract. The definitions of the interim 
rule should not be inconsistent with existing regulatory 
definitions of IR&D and B&P costs. 

Second, the proposed definition is inconsistent with the 
United States Court of Appeals for the·Federal Circuit's recent 
decision in The Boeing Co. v. United States, App. No. 88-1298 
(November 30, 1988). The Federal Circuit in Boeing reversed an 
ASBCA decision which had broadly interpreted CAS 402 to mean that 
any proposal-related effo~t "caused or generated by" a contract 
must be charged directly to the contract, and that no such effort 
is eligible to be charged indirect, to B&P accounts. The Federal 
Circuit permitted direct charging of proposal costs incurred 
pursuant to a "specific requirement" of the contract, and B&P 
charging for all other proposal costs related to the contract. 

Adoption of the definitions contained in the. interim rule 
would appear to result in disallowance (as indirect expenses) of 
all of the B&P costs upheld by the court in Boeing. All of the 
costs which the court upheld as being appropriately charged to 
indirect accounts were "accomplished during" the performance of 
the contract in question. The concurrency of the B&P effort with 
performance of a contract has absolutely no bearing on whether 
the effort is in fact ~equired by the contract. 

In addition, the indirect costs upheld in Boeing were also 
at least arguably "necessary" for performance, but they were 
neither funded by the contract nor were they expressed in the 
contractual documents as being contract requirements. 
Accordingly, the court properly found that the contracting 
parties did not intend them to be included as contract 



LAW OF'"F'"ICES 

MCKENNA, CONNER & CUNEO 

Mr. Charles Lloyd 
December 14, 1988 
Page 3 

requirements, and they were eligible for charging to indirect 
cost accounts. 

In sum, the definitions contained in the interim rule are 
inadequate to distinguish between direct and indirect costs, and 
are therefore also inadequate to determine .whether a particular 
development is government-funded or developed at private expense. 

We have been pleased to provide these comments, and we 
respectfully request that these comments be considered in the 
issuance of the final rule. 

Sincerely yours, 

Churchill 
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November 30, 1988 

Mr. Charles Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD ( P) D.?-\.RS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, D.C. 20301 

Re: Interim Defense Department Technical 
Data Regulations, 53 Fed. Reg. 43699, 
October 28, 1988, DAR Case 87-303 

Dear Mr. Lloyd: 

This letter is written on behalf of the Section of 
Public Contract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for cornrnenLs by the 
Section on acquisition regulations. The views expressed 
are those of the Section and have not been considered or 
adopted by the Association's Board of Governors or its 
House of Delegates. 

On April 1, 1988, the Department of Defense (DoD) 
issued an Interim Rule and request for comments to revise 
DFARS Subpart 227.4 to irnple~ent section 808 of the 
National Defense Authorization Act for FY 1988-89, Pub. L. 
No. 100-180. Following the receipt of public comments on 
the interim technical data coverage, the DAR Council on 
October 28, 1988 issued revised interim rules designed to 
implement the Act. 

The comments which follow are limited-to considering 
whether the revised interim regulations comply with the 
statutory mandate contained in the DoD Authorization Act, 
and prior authorization measures on this issue, e.g., the 
Defense Acquisition Improvement Act of 1986, § 953, Pub. 
L. No. 99-500. 

At the outset, however, we endorse several changes 
made by the DAR Council in the recently issued revised 



Mr. Charles Lloyd 
November 30, 1988 
Page 2 

interim rule, i.e., inserting a provision on the 
protection of technical data pertaining to a privately 
developed commercial item and deleting the "list or lose" 
requirement as well as the requirement to submit 
development cost data. These changes comport with 
Congressional intent in this area and more accurately 
reflect DoD policy to obtain minimum essential technical· 
data and data rights. Nevertheless, there are several 
provisions in the revised coverage that should be changed 
to implement the requirements in the DoD Authorization 
Act. 

I. Section 227.471: IR&D, B&P and Other Indirect Costs 

The Interim Rule recognizes that independent 
research and development (IR&D) and bid and proposal (B&P) 
costs are deemed to be "at private expense." However, for 
all other indirect costs, the rule sets forth the 
following standard for determining whether indirect costs 
of development are government funded or at private 
expense: if the development in question "was required for 
the performance of a Government contract or subcontract," 
then such indirect costs are deemed to be government 
funded. DFARS § 227.471. The Interim Rule now defines 
the term "required for the performance of a Government 
contract or subcontract" to mean "that the development was 
specified in a Government contract or subcontract or that 
the development was accomplished during and was necessary 
for performance of a Government contract or subcontract." 
Id. This definition is inadequate for two reasons. 

First, the phrase "required for the performance of a 
Government contract or subcontract" is similar to the 
definition of !R&D and B&P costs in FAR 31-205.18. The 
additional definitional phrase contained in the Interim 
Rule that "the development was accomplished during and was 
necessary for the performance" is not contained in the 
IR&D/B&P cost principle, and is inconsistent with the 
"required for the performance" definition. The similar 
language in the IR&D/B&P cost principle is widely 
interpreted to mean that only technical effort 
specifically required by the terms of a contract cannot be 
treated as IR&D. Effort not set forth in the statement of 
work or specification, absent other evidence of the intent 
of the contracting parties, is not a contract requirement, 
and is therefore eligible to be treated as !R&D. Any 
attempt -- as is arguably the case in this regulation -­
to exclude "implicit" requirements in the contractual 
effort results in confusion and ambiguity as to the scope 
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of permissible IR&D, because of the inherent impossibility 
of quantifying all of the effort which might be "implicit" 
in performing a particular contract. 

Thus, the definition as currently written could 
introduce an unwarranted ambiguity into the definition of 
IR&D costs. We therefore suggest the Interim Rule be 
rewritten to provide that only that development effort 
allowed as a direct cost of a contract would be considered 
Government expense. 

Second, the .Interim Rule conflicts with 
Congressional intent on this issue. For example, the 
legislative history to Section 953 the Defense Acquisition 
Improvement Act of 1986, Public Law No. 99-500, states 
that "as a matter of general policy 'at private expense' 
development was accomplished without direct government 
payment." It goes on to recognize IR&D expenses and other 
indirect costs are contractor funds. Accordingly, the 
Interim Rule as currently drafted fails to treat "other 
indirect costs" in the manner prescribed by Congress. 

II. Section 227.473-2: Prohibitions 

The Interim Rule omits, for no apparent reason, a 
clause contained at section 227.473-2 of the final rule on 
rights in technical data issued by the DAR Council in 
1987. That section addressed procedures by which the 
government could seek to obtain greater rights in 
technical data. In language consistent with Congressional 
intent in this area, the former rule provided at section 
227.473-2 that the "refusal to negotiate by a contractor 
[for greater government rights to technical data) shall 
not constitute the basis for disqualification for award of 
a contract or subcontract .... " The Interim Rule omits 
this clavse and provides only that a contractor "may not 
be required, as a condition of being responsive to a 
solicitation or as a condition for award of the contract 
or subcontract to sell or otherwise relinquish to the 
government any rights in technical data beyond those which 
the Government is entitled .... " DFARS 
§ 227.473-2(b)(l). By omitting the clause, the Interim 
Rule arguably suggests the gov~rnment's ability to acquire 
such rights can be a pivotal condition for award. Such an 
interpretation would be contrary to Congressional intent 
in this area, as set forth in Section 808(a)(3) of the DoD 
Authorization Act, which provides that contractors may not 
be required "to refrain from offering to use, or from 
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using, an item or process to which the contractor is 
entitled to restrict rights in data .... " 

We recommend that the former clause, stating that 
any refusal by a contractor to negotiate greater 
government rights in technical data shall not constitute 
the basis for contract award disqualification and shal+ 
not constitute a pivotal condition for award, be 
reinserted into the regulations. 

III. Section 252.227-7037: Validation of Restrictive 
Markings on Technical Data; Removal of Restrictive 
Markings Prior to Final Adjudication 

If a contractor fails to appeal, file suit, or 
provide the notice of intent to file suit to the Claims 
Court within 90 days after a contracting officer's final 
decision that the contractor's restrictive markings are 
not justified, the Interim Rule permits the government to 
cancel the markings prior to a final adjudication of the 
dispute at issue. DFARS § 242.227-7037(a)(f)(iii). Thus, 
contractors will receive automatic protection of the 
disputed data only if they appeal, file suit, or provide a 
notice of intent to file suit within 90 days of the final 
decision. 

Under the Contract Disputes Act, 41 U.S.C. §§ 601 et 
~., however, contractors have one year from the date or­
the contracting officer's final decision to file suit. 
Accordingly, the Interim Rule as presently written has the 
effect of reducing the one-year filing period of the 
Contract Disputes Act. It is impermissible to shorten the 
statutorily-authorized time limitations in this manner. 

Conclusion 

We respectfully request that these comments be 
considered in the issuance of a final rule, to fully 
comport with the statutory requirements of the National 
Defense Authorization Act for FY 1988-89 .and prior 
authorization measures on this issue. 

TJM:tjm 
Law 
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November 28, 1988 

Council 

Interim Defense Department Regulations Relating to 
Rights in Technical Data 

DAR Case 87-303 

We wish to comment on the interim regulations 
published in the Federal Register of October 28, 1988 (October 
28 interim rules) that amend provisions of the Defense Federal 
Acquisition Regulation Supplement (DFARS) relating to rights in 
technical data under defense contracts. We .understand that the 
interim regulations replace in their entirety the previous 
interim rules on this subject that were published for public 
comment in the Ied!Ial_!!&i!!!! of April 1, 1988 (April 1 
interim rules). 

As your records reflect, MAP! submitted written 
comments to the Defense Acquisition Regulatory Council (DAR 
Council) pertinent to the April 1 interim rules. To the extent 
that the October 28 interim rules remain unchanged from the 
April 1 interim rules-~which we believe is substantial in 
measure--we incorporate and reiterate in this statement our 
concerns with specific issues addressed in our earlier comments 
that remain unsatisfactorily resolved through the application 
of the October 28 interim rules. We stress that these issues 
continue to be of legitimate and major importance to all 
companies that do business with the Department of D~fense 
(DOD). 

Insofar as further comments to the October 28 interim 
rules appear warranted, we briefly address the specifics of our 
additional concerns below. 

Overview of the Interim Rules 

\Preliminary statements to this current regulatory 
guidance ~icate that ~major changes" were made to the April 1 
interim rules based on an analysis of the 44 public comments 
received. Ho~ever, our reading of the October 28 interim rules 
suggests tha~ few of the changes from the April 1 interim rules 
are of "major." proportion and that the analysis of the comments 
received, ~ncluding MAPI's, was cursory in nature. 

MAP/ promot:S tbe tecbnologtcal and economic progress of tbe United States tbrougb studies and 
semlrfars on changing economic, legal, and regulatory conditions affecting Industry. 



CODSIA'S MAJOR OBJECTIONS 
TO THE 

DOD REVISED INTERIM REGULATION ON 
TECHNICAL DATA AND COMPUTER SOFTWARE. 

(OCTOBER 1988) 

1. DFARS 227.471 Definitions. 

Certain language changes recommended in our letter of September 30, 
1988, have been applied entirely out of context by the DAR Council. For 
example, the DAR Council attributes the deletion of the word "directly" · 
from the definition of "Developed Exclusively with Government Funds" to 
an industry comment, without incorporating industry's total 
recommendation. 

The present lahguage is subject to multi~le interpretations, could 
lead to unreasonable demands for information from contractors, and will 
cause an unreasonable increase in the administration and policing of data 
requirements and rights. Specifically, the language could result in 
Government demands for rights in techni~al data for highly proprietary 
design systems technology or manufacturing systems technology developed 
at private expense and merely used to design or produce military products 
or processes. This definition could inappropriately sweep in not only 
proprietary data and software depicting the item, component or process 
being acquired but also design systems technology and manufacturing 
systems technology generally developed by indirect and private expense 
funds for use over developing companies' entire product line. These 
types of technical data and computer software should not normally be 
acquired by the Government, but when acquired should only be acquired 
with limited rights. 

If the changes to definitions recommended in the attachment to our 
letter of September 30, 1988 are not accepted, we urge that the 
definitions offered by OMB in their letter of June 29, 1988 to DoD for 
"Developed Exclusively with Government Funds" and "Developed Exclusively 
at Private Expense" be adopted. In either event, the definition of 
"Required for the Performance of a Government Contract or Subcontract", 
should be deleted. 

2. DFARS 252.227-7013 Agreement on Limited Rights Data. 

As current policy statements dictate, it is a statutory requirement 
for both parties to reach negotiated agreements regarding the rights with 
which technical data will be delivered. The basic·252.227-7013 data 
rights clause at subparagraph (b)(3)(ii) permits the parties to agree on 
which data the Government shall obtain with limited rights. The purpose 
of such an agreement, as we see it, is; a) to avoid later disputes as to 
whether certain items, components and processes were ever "developed" (as 
that term is now defined), and b) to enable contracting where there are 



insufficient past records to prove that the technical data was developed 
at private expense. If mutual agreements resolving such issues are to be 
meaningful and encouraged, then they should not be subject to being set . 
aside pursuant to the contract clause at 252.227-7037 concerning 
validation proceedings. 

Further the phrase "for a specified period of time", should be 
deleted from 252.227-7013 (b)(3)(ii) as well as in the first paragraph of 
the "limited Rights legend" following (b)(3)(iii). Time limits may be 
negotiated, but are not statutorily or otherwise required. 

3. DFARS 252.227-7013 - Minor Modifications. 

Insert the words "including minor modifications thereof" after the 
words "private expense" in (b)(3)(i) of this clause. This achieves. a 
more equitable balance between the rights of the Government and 
contractors and brings the regulation in closer conformity with the FAR. 
Additionally, the reference in this same subparagraph to "(a)(1)" should 
be a reference to "(b)(1)." 

4. Procedures for Identifying Minimum Government Data Needs. 

lhe policy section of 227.472-2(a) has a direct reference to DoD 
Directive 5010.12 for guidance to Government procurement personnel on 
identifying minimum Government needs. The current versiori of this 
directive was issued in 1968 and it is undergoing revision. Because the 
extent of Government acquisition is critical to the entire data rights 
issue and the matter is most complex, we believe that defining minimum 
Government data needs should be stated in the regulation and not in a DoD 
directive. 

5. Private Expense Data Not Pertaining to Developed Items, Components or 
Processes . 

. 10 U.S.C. 2320 (a)(2)(B) protects contractor technical data 
6 pertaining to items and processes developed exclusively at private 
expense", but does not limit protection exclusively to such technical 
data. Section 2320 (a)(1) recognizes that there are other contractor 
rights in technical data which are to be protected. Since there is no 
legal restriction or expressed policy justification for this definition 
to be so limited, the words •pertaining to items, components or 
processes• in 227.472-3(b)(1), 252.227-7013 (b)(3)(i) and ALTERNATE II 
(b)(2)(i) must be deleted. 

Alternatively we recommend .a new category of technical data subject 
to ·limited rights, comparable to 252.227-7013 (b)(J)(ii) for unlimited 



rights data, be provided at 252.227-7013(b)(3) for technical data 
resulting directly from the performance of experimental, developmental or 
research work which was not specified as an element of performance under 
a Government contract. 

6. DFARS 227.475-2 and 252.227-7027 Deferred Ordering of Technical Data. 

The deferred ordering clause should be deleted in its entirety. It 
is unworkable in conjunction with the notification and listing 
provisions. If the clause is to be retained, procedures for dealing wit~ 
the notification and listing requirements need to be clearly set forth 
and must be consistent with the application of other requirements of the 
regulation. Preferably the technical data to be delivered should be 
limited to what is called for in the Contract Data Requirements List. 

7. DFARS 227.473-1 Procedures for Establishing Rights in Technical Data. 

In paragraph (b)(1) of 227.473-1 the words "unless there are grounds 
to question the validity of the assertion", should be deleted. The 
validation procedures of the regulation should be the sole mechanism to 
resolve questions regarding the justification for assertion of rights in 
technical data. 

8. DFARS 227.473-l(d) and 252.227-7013 (b) Standard Non-disclosure 
Agreements. 

To the extent that a standard non-disclosure a~reement is provided 
for in the regulation, the agreement should be between the recipient of 
the data and the holder of the rights, and should be consistent with 
commerical practices, allowing for the statutory exceptions associated 
with federal contracting. 

9 .. DFARS 227.473-6 and 252.227-7013(i) Subcontractor Rights. 

The procedures in the regulation concerning a prime contractor's 
responsibility for its subcontractors encourages confrontation and 
potential litigation between prime contractors and their subcontractors, 
rather than facilitating the negotiation of rights in data. As a 
minimum, we recommend that the identical sentence at 227.473-6(b) and· the 
clause at 252.227-7013(i)(6) be deleted. The remaining language is 
sufficient to recognize the important relationship between prime 
contractors and their subcontractors. 

10. DFARS 227.472-3(a)(2) Exception to Unlimited Rights -Government 
Purpose License Rig~ts. 

The time periods for expiration of limited rights which were 



authorized as negotiation objectives under 10 USC 2320 (c) provide for 
subsequent use of technical data only for "U.S. Government purposes", not 
"unlimited rights" as provided for in 227.472-3(a)(2)(i). Since there is 
not a statutory prescribed time limit for Government Purpose License 
Rights, nor a statutory requirement dictating that there always be a time 
limit on limited rights, the regulation and policy of the revised 
regulation appears to be unduly confiscatory and must be changed to 
reflect the flexibility provided by statute. 

11. DFARS 227.473-2 Prohibitions. 

10 USC 2320(a)(l) provides that the regulation shall not "impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law." This statutory 
prohibition.should be listed under 227.473-2. 

12. DFARS 252.227-7018 Restrictive Markings on Technical Data. 

The provision in (b)(3) of this clause imposes a costly and 
burdensome obligation on the contractor to "review" its subcontractors• 
procedures for controlling the restrictive markings on technical data. 
Instead of a review, we suggest that it is sufficient for subcontractors 
to provide a representation to the party to whom they submi.t their data 
that they have such procedures. 

Additionally, to be consistent with 227.473-1(d)(iii)(5), the words 
in 252.227-7018 (b)(4) "subject to other than unlimited rights", should 
be changed to "furni$h~d to the contractor by the Government". 

13. OFARS 227.473-3(e) and DFARS 252.227-7013(f)(2) Legend Marking. 

Many contractors have commercial restrictive legends preprinted on 
me~ia used for technical data. A contractor's commercial legend should 
not be considered· an unauthorized marking if the contractor applies the 
Government-authorized markings and a transition legend, rather than 
requiring the contractor to delete the commercial legend and then apply 
the "authorized" legends. These provisions should be amended as follows: 

"The conmercial restrictive legend of a contractor 
or subcontractor.shall not be considered a non­
conforming marking if the following transition 
legend is also applied to the technical data: 

Notwithstanding any other restrictive 
legend appearing on this technical data, the 
Government shall have (Unlimited Rights/Limited 
Rights/Government Purpose license Rights) in 
technical data pursuant to (Contract No. and Contractor)." 



14. OFARS 227.472-3 Rights in Technical Data. 

In the definition of unlimited rights, the OAR Council has deleted 
the statement that data which is not identified in a list in the contract 
becomes unlimited rights data. However, the policy is still ambiguous, 
since the last paragraph of 227.472-3(c) still states that the Government 
shall have unlimited rights in technical data for which the contractor 
fails to provide notice under 252.277-7013(j). Furthermore, 
52.227-7013(k) states that technical data and computer software shall not 
be tendered with other than unlimited rights, unless it is part of the 
list. This may again imply that, if data is not part of the list, then 
it becomes unlimited rights data, contrary to the Government's own 
statement of intent in the revised regulation. It is our view that 
notification should be sufficient and the contractor should have without 
reservation the right to amend the list unilaterally. 

15. OFARS 252.227-7037 Validation of Restrictive Markings on Technical 
Data. 

In line with our comments in Item 2 of this Attachment relative to 
meaningful advance agreements on rights in data, we suggest a change to 
252.227-7037 be made. Our recommendation is to add a new paragraph 
(d)(5) to this clause as follows: 

"(5) A restrictive marking shall not be challenged 
if the Contracting Officer and the contractor or 
one of its subcontractors have reached an agreement 
regarding greater rights in technical data granted 
the contractor or rights granted the Government" 

16. Computer Software. 

a. The 'distinction in the policy at 227.471 and in the clause at 
252.227-7013 between commerica1 and non-commerical computer software is 
neither necessary nor appropri~te. The Government has no practical 
reason to require greater rights in not-yet-widespread software than it 
needs in software commercially distributed. The confusion that is 
created with respect to rights in privately developed software by 
differentiating as above, should be eliminated. The interests of the 
Government and industry should be balanced by a uniform policy and 
regulation that permits all privately developed software to be delivered 
with restricted rights, and computer software developed with Government 
funds to be delivered with Government Purpose License Rights without any 
time limitation. This would conform the regulation to the report on the 
Government/Industry recommendations of the Software Engineering Institute. 
We also recommend consideration of the views expressed on software 
licensing in the "Report of Workshop on Military Software", submitted to 
the Defense Science Board on July 1, 1988. 



b. Other recommendations to clarify and improve the treatment of 
computer software in the revised regulation if a separate regulation 
is not issued, are reflected below. 

o The definition of computer software should be amended to 
include source code. This is essential to avoid uncon­
scionable dissemination of source code throughout the 
Government. 

o The definitions of "developed" and "at private expense" should 
extend to computer software, as well as hardware-related 
technical data. 

o In 227.471, computer software should be added to the 
definitions of "Developed" and "Developed E~clusively at 
Private Expense". Without this change there would be 
continuing uncertainty in many areas of the regulation. 
Consider, for example, 227.481-2(b)(4) and 252.227-7013(b)(3), 
both referring to computer software developed at private 
expense. 

o Compare paragraph (d) of the definition of "Restricted Rights" 
in 227.471 with 227.481-1(a)(l) and (2). Where computer 
software results directly from development required under a 
government contract but is merely a modification or derivative 
of software previously "Developed Exclusively at Private 
Expense", the Government should not acquire unlimited rights. 
We recommend adding a subparagraph (6) at the end of 
227.481-1(a) as follows: 

"(6) If work specified as an element of performante 
in a Government contract includes or requires modifi­
cation, enhancement or improvement of computer software 
previously developed excl.usively at private expense, the 
Government shall acquire only "restricted rights" in the 
derivative software resulting from such work." 

o In 227.481-1; revise the paragraph as follows: 

In paragraph (a)(l) delete the phrase "or generated as 
part of". This change is necessary for 
consistency with 252.227-7013(c)(2)(i). 

In paragraph (a)(2) delete the word "generated" and 
insert "developed in the course of and". · 

o In 252.227-7013(c)(2)(ii), revise the subparagraph as 
follows: 

"Computer software required to be developed under a Government 
contract or subcontract or developed during and a necessary 
part of perfonming a Government contract or subcontract." 



This change is necessary because computer software 
is not included in the definition of "Required for the 
Performance of a Government Contract or Subcontract," in 
227.471. 

o At the end of 252.227-7013(e)(l), insert the following: 

"as are expressly set forth in a license agreement made part 
of this contract, as required by subparagraph (c)(l)(i) above." 

o DFARS 252.277-7013(f) Removal of Unjustified and Nonconforming 
Markings. 

Computer software should be subject to the same validation 
procedures as other types of techni~al data. This can be 
accomplished by adding th~ words ncomputer Software" after the 
words "Technical Data" in the title of (f)(l) and (2), ~dding 
the words "and computer software" after "technical data" in the 
body of (f)(l), and by deleting {f)(3) of the referenced clause. 
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November 28, 1988 

Defense Acquisition Regulatory Council 
ODASD(P)/DAR 
OASD, P&L (MRS) 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303 

Dear Mr. Lloyd: 

The Council on Governmental Relations (COGR) welcomes 
the opportunity to comment on the revised interim rule that 
supersedes the interim rule published in the Federal 
Register, April 1, 1988. This is DFARS Subpart 227.4-
Technical Data, Other Data, Computer Software, and 
Copyrights. 

We appreciate the DAR Council's positive response to 
comments received on the first interim rule. The revised 
rule is somewhat improved. We also appreciated the Council's 
recognition that the eventual final rule will be further 
improved by soliciting another round of public comment. 

Before offering a few specific comments on the revised 
interim rule, we wish to restate the key elements of COGR's 
position on this matter. We believe it is in the best 
interest of the government. and the academic community to have 
a single government-wide policy concerning technical data, 
software, and copyrights arising in federal agreements with 
colleges and universities. Further, we believe that such a 
policy should parallel the government patent policy. It is 
clear the P.L. 96-517 as amended by P.L. 98-620 has 
facilitated stronger research relationships and technology 
transfer linkages between universities and industry. The 
effective ·transfer of university technology to the 
marketplace requires a federal policy for technical data, 
software and copyrights which parallels that for patentable 
inventions. Many technologies being pursued on university 
campuses today are an inseparable combination of inventions, 
technical data and computer software involving property 
rights other than patents. Nuclear magnetic resonance 
imaging devices, artificial intelligence technology and 
integrated circuits are examples. Technology transfer by 
universities is impeded unless the same presumption of 
contractor ownership applies to technical data and to 
software as to patentable incentives. Only through such 

National Association of College and University Business Officers 
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symmetry of federal policies can we achieve the results 
intended in the April 10, 1987 Executive Order "Facilitating 
Technology Transfer." 

The specific changes/additions proposed by COGR are 
shown in Attachment A. We would be pleased to furnish more 
detailed analysis or arrange discussion with representatives 
of member universities if that would be useful. 

Sincerely, 

f!:!:lfPf 
Attachment 



· .-Mr. L 1 oyd 
November 28, 1988 
Page Three 

Comments on DAR Case 87-303 

ATTACHMENT A 

I. At 227.475-8 Publication for sale, add the following words in quotes 
below: 

Alternate(OCT 1988) may be used in research contracts when "the 
contractor is a university or nonprofit organization with an 
effective transfer program or with other contractors when" ... 

2. At 227.472-1, create a new (c) as shown below and relabel subsequent 
paragraphs: 

"(c) University interests 

Universities' interests are similar to those of commercial and 
some nonprofit contractors except that universities generally rely 
on licenses to third party companies to commercialize technologies 
they develop." 

3. At 227.472-3(a)(2)(ii)(B), revise (B) by revising the words as shown 
below: 

"(B) Technical data generally will be published" ... 

4. At 227.473-1(c), add the new item (iii) shown below and renumber 
subsequent paragraphs: 

"(iii) Whether the contractor is a university with an effective 
program to license its technology to industry." 
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Digital Equipment Corporation 
10003 Derekwood Lane 
Lanham, Maryland 20706 

Mr. Charles w. Lloyd 
Executive s•cretary 

November 28, 1988 

Defense Acquisition Regulatory Council 
ODASD (P)/DARs, Room 3D139 
The Pentagon 
washington, D.C. 20301-3062 

Ref: DoD Interim Regulation "Part 227 - Patents, 
Data, and Copyrights." 

Dear Mr. Lloyd: 

Digital Equipment Corporation is pleased to provide comments 
on the DoD Interim Regulation which deals with the 
acquisition of technical data and computer software. While 
we are pleased that this latest draft of the regulation 
contains improvements over previous drafts, we believe that 
there is still much work to be done before a clear and 
unambigous regulation is issued. In that regard we 
recommend a joint Government and contractor working group 
with the responsibility of resolving this issue once and for 
all. Digital Equipment Corporation is very interested to 
work on such an effort. 

In the meantime, we provide, as an attachment hereto, some 
preliminary observations dealing with the regulation's 
treatment of computer software. 

we would appreciate the opportunity to meet with you. to 
discuss our specific comments. 

Sincerely, 

D~A~~ORPORATION 

Jeffrey H. Schneider 
Counsel 
Government Systems Group 

JHS: ja 
Attachment 

cc: Kieran Bustamante 



COMMENTS ON DOD INTERIM RULE ON DATA RIGHTS 

1 UE: ENCOURAGE COMMERCIALIZATION 6F CUSTOM DEVELOPED COMPUTER SOFTWARE 

DISCUSSION: The interim rule provides additional procedures and criteria 
for contractors to obtain exclusive rights in technical data in 
consideration of Executive Order 12591, entitled "Facilitating Access to 
Science and Technology." However, the rule fails to provide such procedures 
and criteria for software except for software developed under the SBIR 
program. To encourage contractors to expend resources in developing custom 
software for the DOD, it is essential that contractors be able to 
exclusively exploit.the technology developed under DOD contracts. 

Without a means to restrict the use of cu~tom software in the commercial 
marketplace and prevent the developer's competitors from obtaining access 
to the proprietary portions of the software, software that is custom 
developed for the government and conveyed with unlimited rights, cannot be 
effectively commercialized. Consequently, only the government obtains the 
benefit of the software. 

The current DFARS, including the interim rule, does not readily facilitate 
commercilizing software that is custom developed for the government. The 
only way to obtain exclusive commercial rights under the current rule is 
to negotiate a special agreement with the Agency. Such a negotiation would 
probably require a DFAR deviation, an expensive, time consuming process. 

Government Purpose License Rights (GPLR) are currently only applicable to 
computer software developed under the SBIR program. Applying GPLR to all 
c software would encourage and expand commercial utilization of 
s re developed under DOD contracts. GPLR would give the government a 
r ty free right to use the software for government purposes only, and to 
permit others to do so, while giving the developer a means and incentive to 
commercialize the software. Commercialization of software developed for 
the DOD is consistent with Executive Order No. 12591 and can be facilitated 
by simply making Government Purpose License Rights available for both SBIR 
and non-SBIR software. 

RECOMMENDATION: Encourage commercialization of software which is custom 
developed for the government by extending Government Purpose License Rights 
(GPLR) to both SBIR and non-SBIR software. 

2.·ISSUE: PROTECTION OF PRIVATELY DEVELOPED COMPUTER SOFTWARE MODIFIED 
UNDER GOVERNMENT CONTRACT 

DISCUSSION: The development of custom or other newly developed software 
under a government contract is often time consuming and expensive when 
compared to buying commercial off the shelf software or buying commercial 
products and modifying them to meet agency needs. Most agencies develop 
software only when a commercial product with the required functionality is 
not available. Often, commercial products can be modified to conform to an 
agency's unique requirements at relatively minor expense, saving the 

rnment time and money that would be spent developing new software. It 
nerally agreed that the government benefits greatly from the readily 
able support and maintenance associated with privately developed 



unately, under the existing regulations, contractors proposing to 
modify software developed at private expense during performance of a 
Government contract risk surrenduring to the Government unlimited rights in 
both the Government funded modifications and the underlying privately 
developed software itself. This has the effect of deterring offers and 
sales to the Government. 

The interim rule addresses this issue at-DFARS 227.481-2(b)(4) which states 
that where computer software developed at private expense is modified under 
a Government contract, "only that portion of the resulting product in which 
the original product is recognizable will be deemed to be computer software 
developed at private expense to which restricted rights may attach." This 
language, though helpful, is not dispositiv~. There is no clear definition 
of urecognizable" and no guidance as to how much if any of the underlying 
software can be modified and still be considered "recognizable." The 
dearth of case law in this area merely underscores the need for more 
definitive guidance in the DFARs·on this issue. 

The interests of both ikaustry and Government would be served by 
implementing a new regulation clearly stating that where privately 
developed computer software is modified as a necessary part of performing 
under a Governent contract, the data rights of the original, underlying 
computer software shall not be affected. The data rights of the end 
(modified) product would then be determined in accordance with the 
applicable acquisition regulation. 

ing this clear, unambiguous standard for Government funded 
ications to privately developed software would allow the Government to 

ava 1 itself of the benefits of using commercial computer software. 
Industry would be provided with an incentive to explore the increased use 
of.commercial computer software in response to Government requirements as 
an ·alternative to the expensive and time consuming process of developing 
custom software. At a minimum, industry would no longer be deterred from 
proposing the modification of their best and most proprietary computer 
software under Government contracts. 

RECOMMENDATION: Amend current acquisition regulations to ensure absolute 
protection of privately.developed computer software which is to be modified 
under a Government contract. 
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Allied-Signal Inc. 
Law Dc.Da·tment 
P.O Box 2245R 
Mo~ris:cN:r:. NJ 07960-2245 

November 28, 1988 

Defense Acquisition Regulatory Counsel 
c/o OASD (P&L) (MRS) 
Room 30139, The Pentagon 
washington, D.C. 20301-3062 
Attention: Mr. Charles w. Lloyd 

Executive Secretary 

Dear t-1r. Lloyd: 

While there are many problems with the proposed interim 
regulations on Rights in Technical Data published in the 
Federal Register on October 28, 1988 over which Government 
and Industry representatives may disagree, I would like to 
offer a suggestion which I believe would be acceptable to 
both sides. As explained below, it is not possible in the 
proposed interim regulations or in the previous regulations 
to determine the exact limited rights legend to use. The 
regulations should clearly point out where the legend starts 
and where the legend ends. Further the policy and procedure 
portion of the regulations should point out that the limited 
rights legend provided in these latest clauses is acceptable 
for use on technical data which is provided with limited 
rights under contracts containing any of the earlier 
clauses. 

Refer to page 43711 of the Federal Register and note 
the word "hereof" marked in yellow in the sixth paragraph 
beneath the bold faced designation limited rights legend. 
Using the word hereof could lead one to believe that all six 
paragraphs are part of the limited rights legend. With the 
frequent changes to the limited rights legend it is very 
difficult to tell which legend is to be used. Please give 
us a break and change the DFARS so we can at least tell with 
certainty where the legend ends. This can easily be 
accomplished by adding an indication, as I have marked in 
red, at the end of the second paragraph specifying-End of 
Legend. Also the previously discussed word "hereof" should 
be corrected to read "thereof". 



Similar changes should be adopted where appropriate for. 
the Government Purpose License Right legend and the 
Restricted Rights legends. These proposed changes are 
fairly simple and they would make it a lot easier. to 
identify and, when appropriate, apply the correct legend. 

HGM/jm 

-2-
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(i) Technical data pertainina to items. 
cotnJXme.ntJ. processes or computer software 
:lev~elotled exclusively at private expense. 

for data in the categories in (a)(t) 
above; 

(ii) Technical data that the parties have 
agreed will be subjet;t to limited rights for a 
specified period of time: and 

(iii) Teclutical data listed or described in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement. the Government ahall 
have the righta included in the definition of 
.. limited rightJ" in paragraph (a)(tS) above. 

Limited rights will remain in effect 10 long 
•• the technical data remains unpubliahed 
and provided that only the portions of each 
piece of data aubject to limited rishta are 
identified (for example, by circling. 
underacoring. or • note). and the piece of 
data ia marked with the lesend below 
CC!'!tain!r-d- . 

(A) The number of the prime contract under 
which the technical data is to be delivered; 
and 

(B} The name of the Contractor and/ or any 
subcontractor aaserting limited rights. 

(C) The date the data will be subject to 
unlimited rishtt (if applicable). 

Limited Rlgbtl Lesead 
Contract No.---------­
Contractor::-----

rights shall be effective until (insert 
). thereafter the limited rights will 

the Government shaD have 
rightJ in the technical data. 

The restrictions governing the use and 
disclosure of technical data marked with this 
legend are set forth in the definition of 
"limited rights" in paragraph (a)(t5) of the 
clause at 252..227-7013 of the contract listed 
above. ( E ,__. D e; F L r b 'E ~J D.) 

For technical data which the parties have 
agreed will be subject to limited rightt for a 
specified time period. lnsert the agreed upon 
date. If the limited rights are not subject to an 
expiration date, so indicate. 

For technical data which the parties have 
agreed will be subject to rights other than 
those described in tbe definitions of limited 
rights or CP'.. . .R m pti•agrapn (a)(J.S} and 
(a)(lf) above. insert the foUowins statement 

"In addition to the minimum rights 
described in the definition of limited fiahtJ in 
DFARS clause at 252.227-7013. the 
Go·nmment shall have the rights describid 
in the license or agreement made a part of 
Contract No.---·" . 

Tbia legend. together with the indica tiona 
of the portions of thia data which are aubject 
to limited rights. ahall be included on any 
reproduction hereof which includes any part 
of the portions subject to auch limitations. 
This technical data will remain tubject to 
limited rights only so lema aa it remaina 
.. unpublilbed" aa defined in paragraph (a) 
above. 

Rishu in Computer Software-(1) 
Rishu. (i) The Government shaU 

righta in computer software, 
described in a license agreement 

made 8 part of this contract. which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement. the Government shall have the 
rights included in the definition of "restricted 
rights" in paragraph (a)(t7} above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Reatric:tecl Righta Leaend 
Use, duplication or disclosure is tubiect to 

restriction• alated in Contract No. __ 
with (Name of Contractor) and the related 
computer aoftware documentation indudea a 
prominent statement of the restrictions 
applicable to the computer software. the 
Government shall have unlimited riahtl in the 
aoftware. The Contractor may not place any 
legend on computer software restricting the 
Government'• righta in tuch aoftware unleaa 
the restrictions are aet forth in a UceDH 
agreement made s p.:!rt o! tl·ia ~=!~'6-.t .,.·ior . 
to the delivery date of the software. Failure of 
the Contractor to apply • restricted rights 
legend to the computer toftware shaU relieve 
the Government of liability with respect to 
the unmarked aoftware. 

(ii) Notwithstanding subparagraph (c)(t)(f) 
above. commercial computer software and 
related documentation developed at private 
expenae and not 1D the public domain may be 
marked with the following Lesend: 

Rettrictecl Riglatl LepDd 
Use. duplication. or disclosure by the 

Government il 1ubject to restrictiona as set 
forth in subparagraph (c)(l)(ii) of the Rights 
in T~hnical Data and Computer Software 
clauae at DF ARS Z52.W-7013. 

{Name of Contractor and Address) 
When acquired by the Government. 

commercial computer aoftware and related 
documentation 10 leaended shall be subject 
to the following: 

(A) Title to and ownership of the toftware 
and documentationahaU remain with the 
Contractor. 

(B) User of the aoftware and 
documentation ahaU be limited to the facility 
for which it ia acquired. 

(C) The Government shall not provide or 
otherwiee make available the software or 
documont&rton. 0!' all)'' portion thenof. in any 
form. to any third party without the prior 
written approval of the Contractor. 'l1lird 
parties do not include prime contractol"'. 
subcontractors and asentt of the Covermllent 
who have the Govemment'a permiaaion to 
uae the Ucenaed aoftware and documentation 
at the facility, and wbo have asreed to ute 
the licensed aoftware and documentation 
only in accordance with theae restrictiont. 
This provision don not limit the n,ht of the 
Government to uae toftware, documentation. 
or information therein. which the· 
Government baa or may obtain without 
restrictiona. 

(D) The Government ahall have the ri&ht to 
uae the computer software and 
documentation with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred; to use the 
computer software and documentation with a 
backup computer when the primary computer 

ia inoperative: to copy computer programs for 
aafekeeping (archives} or backup purposes; 
and to modify the software and 
documentation or combine it with other 
ioftware. Provided, that the unmodified 
portions shall remain subject to these 
restrictions. 

(%) Unlimitlld Riahtt. The Government shall 
have unlimit•d rights in: · 

(i) Computer aoftware resulting directly 
from performance of experimental. 
developmental or research work which was 
specified aa an element of performance in 
this or any other Government contract or 
aubcontract 

(ii) Computer software required to be · 
on,lnated or developed under a Government 
contract. or aenerated as a necessary part of 
performing a contract: 

(ill) Computer data beset. prepared under a 
Government contr11ct, constst;.n~ rt.! 
information auvpllt:d by the Government. 
information in which the Government has 
unlimited riptl, or information which is in 
the pubUc domain; 

(iv) Computer toftware prepared or 
required to be delivered under this or any 
other Government contract or aubcontract 
and conatitutiq conectioni or ch8D8es to 
Covemment-furniahed computer eoftware; 
ud · 

(v) Computer software which ia otherwise 
publicly available, or baa been. or it normally 
released. or cliacloaed by the Contractor or 
tubcontractor without restriction on further 
release or diaclo;ure. 

(d) Technical Doto ond Computer Software 
Previously Provided Without Restriction. 
Contractor shall assert no restrictions on the 
Govemment'a rights to uae or disclose any 
data or computer toftware which the 
Contractor baa previously delivered to the 
Government without restriction. The limited 
or restricted rights provided for by thia clause 
lbaU not impair the right of the Government 
to uee aimilar or identical data or computer 
software acquired from other tources. 

(e) Copyrishtl. (1) In addition to the rights 
II'&Dted under the provisions of parqrapha 
(b) and (c) above. the Contractor hereby 
aranta to the Government • nonexclusive. 
paid-up licenae throuahout the world. of the 
ICOp<! df:i f;. ili below, under any cop)'rtsht 
owned by tbe Contractor. in any work of 
authorahip prepared for or acquired by the 
Government under thit contract. to reproduce 
the work in copin or phonorecords. to 
diatribute copiea or phonorecordt to the 
public. to perform or display the work . (0 
pubUcly, ud tc. prepare derivative works 
thereof. and to ~~ va othera do ao fw C · 
Govemment purpote1. With rnpec:t to 
tecbn.ical data and computer aoftw8N ill 
which the GovemmeDt bw UDlimited ft&hta, 
the Ucenae aball be of the aame acope a the 
ri&bta tet forth in the definition of ''unlimited 
rtahta" in (a)(l9) above. With rnpect to 
technical data in which the Government has 
Umited n,hta. the acope of the license il 
limited to the n,hta aet forth in the definition 
of .. limned righta". With respect to computer 
aoftware which the parties have agreed will 
be furnished with restricted righta.. the scope 
of the license ia limited to such rights. 
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Aerospace and Defense Division 
Aircraft Wheel and Broke Operations 
P.O. Box 3AO 
Troy. Ohio A5373 
(513) 339-3811 

FAX 513-339-3813 
TLX2880A3 

November 23, 1988 

DEFENSE ACQUISITION REGULATORY COUNCIL 
Attn: Mr. Charles w. Lloyd, Executive Secretary 
DAR Council. 
ODASD (P)/DARS 
c/o OASD (P&L) (MRS) 
Room 3D139 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

Ronald W. Hodges 
General Manager 
Military Programs 

SUBJECT: DAR CASE 87-303, INTERIM RULE ON RIGHTS IN 
TECHNICAL DATA 

As we indicated in our letter of May 24, 1988 which commented 
on the April 1988 Interim Rule, we develop our products at our 
expense to protect our market. We are a member of the 
Proprietary Industries Association and endorse the 
Association's comments dated November 23, 1988 on this issue. 

We are not yet convinced the data rights regulations properly 
or adequately recognize and protect a Contractor's proprietary 
property rights in data. 

We appreciate the opportunity to comment on this most important 
subject. 

Sincerely, 

~~~es 
ph 88-124 

cc: Proprietary Industries Association 
220 North Glendale Ave, Suite 42-43 
Glendale, CA 91206 



HARVARD UNIVERSITY 
OFFICE FOR SPONSORED RESEARCH 

November 23, 1988 

Mr. Charles w. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL)(MRS) 
Room 3Dl39, The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

[mWJ 
\@Y 

HoLYOKE CENTER, FouaTH FLooll 

1350 MASSACHUSETTS AVENUE 

CAMBRIDGE, MASSACHUSETTS 02138 

I write to provide Harvard University's comments on the interim 
rule published at 53FR43698 regarding Patents, Data and 
Copyrights. 

In general, we find the rule to be a re~soned attempt to 
formulate a regulatory approach to technology transfer under DOD 
contracts. 

However, we would like to make several suggestions for rev1s1ons 
which recognize the unique concerns of educational institutions. 
As you know, a significant portion of the basic research funded 
by the Department of Defense· is performed by educational 
institutions and these institutions can (and should) play a major 
role in the dissemination of the results of federally funded 
research. 

Our suggestions are as follows: 

* Under 227.472-l(b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to.the industrial sector and government 
policy should not inhibit that transfer.• 

*Under 227.472-l(c)(2) -Add the underlined phrase so that the 
second sentence reads as follows: 



"When the Government pays for research and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information by the Government or through 
technology transfer programs conducted by the contractor and, 
where practicable, to provide competitive opportunities for other 
interested parties." 

* Minimum government needs. Under 227.472-2(a), add the 
following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items; 
components or processes to be competitively acquired or needed 
for repair, overhaul or replacement, DOD will encourage 
dissemination and commercialization by the contractor." 

*Technical data. In the clause at 252.227-7013 under (b)(l), 
Unlimited Rights,· (and in the text at 227.472-3(a)(l)), revise 
(i) and (ii} to add the underlined language: 

"(i) Technical data pertaining to an item, component, or 
processes which has been or will be developed exclusively with 
G·overnment funds provided the contracting officer has identified 
a specific need for the data and that need cannot be met through 
other means." 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or r~search work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." 

* Computer software. In the clause at 252.227-7013, under 
.(c)(2), Unlimited Rights, revise (i) and (ii) by adding the 
underlined language: 

"(i) ·computer software resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such software was specified as an element of performance in this 
or any other Government-contract or subcontract." 

"(ii} Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance." 

*We recommend that 227.472-3(a}(2)(ii)(B) be omitted and a new 
section added: 

a(iii} When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, the contracting officer will accept Government Purpose 
License Rights, which will expire after a specified period of 
time." 



• 2 • 

We. agree that some revisions to the earlier rules that are 
incorporated into the current regulations exhibit a better effort toward 
balancing the interests of the government and the contractor in this area of 
rights in technical data. However, in our opinion the revisions, read within 
the context of the entire set of rules, generally represent an inadequate, 
significantly deficient effort to cure the fundamental and specific problems 
associated with the April 1 interim rules, which we noted in our earlier 
statement. 

We are specifically concerned that the regulations continue to 
illustrate an unwillingness by DOD to ascribe to a full adheren~e to ~nd 
implementation of congressional policy in this area. That is, a policy that 
encourages innovative technology and permits contractors to retain, not 
release, their rights in technical data; a policy which dictates that the 
government obtain only those rights in technical data that are necessary to 
meet the government's minimum needs. In this regard, the interim rules remain 
fatally flawed. 

Balance of Government and Contractor 
Interests Remains Tipped 

As suggested earlier, we find that there have been no dramatic 
changes from the posture of the April 1 interim rules in the October 28 
interim rules to demonstrate a more conscious balancing of interests between 
DOD and the contractor. Although we commented extensively on this issue in 
our previous statement, we can find no significant improvement in this latest 
rule revision sufficient to allay genuine fears of contractors that their 
legitimate proprietary interests in technical data are not being effectively 
and adequately protected. The government's acquisition of limited rights in 
proprietary technical data through a negotiated license agreement, together 
with subsequent execution of nondisclosure agreements by other contractors 
(who are also commercial competitors), may be an adequate mode of protection 
for the restricted exchange of proprietary data in some instances, but 
certainly not in all instances. Other methods to achieve an acceptable 
exchange of needed pioprietary technical data should be incorp6rated into this 
regulatory coverage. While there is some oblique reference to other methods, 
the guidance provided is at best marginal. 

Furthermore, there is some indication that the already skewed nature 
of the current regulatory scenario for protection of contractor proprietary 
technical data has been made worse due to a newly written provision in the 
October 28 interim rules. Subpart 227.473-6, •subcontractor rights," places, 
in a perfunctory manner, the entire burden of protecting subcontractor rights 
in proprietary data upon prime contractors. Following this proclamation, the 
provision concludes with an equally extraordinary contractor-imposed waiver: 
"(b) The prime contractor may not use its obligation to recognize and protect 
subcontractor rights in technical data as an excuse for failing to satisfy its 
contractual obliga·tions to the Government. • The intent apparently is to place 
total responsibility ~nd risk upon prime contractors for protection of 
subcontractor rights in proprietary data. 

This entire provision, Subpart 227.473-6, especially in light of its 
concluding statement, ignores legal and actual business realities. If, for 
example, the government insists upon certain data rights within the ownership 
and control of a subcontractor and the prime contractor is not able to elicit 
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unlimited or limited rights to certain technical data from its subcontractor 
for reasons beyond the prime's control, the prime contractor apparently is 
without contractual or regulatory recourse in its dealings ·with the government 
by operation of this provision. Further, the prime contractor may be subject 
to extraordinary penalties for a circumstance for which the prime is not 
actually responsible. 

We specifically recommend that Subpart 227.473-6 be reviewed and 
revised in its entirety with a focus toward a more balanced approach with· 
respect to the interests and responsibilities of the government and the 
contractor. In particular, we recommend that subsection (Q), quoted above, he 
deleted altogether. · 

Yhat Has Been Determined With Respect 
to the Proposed Alternative Approach 
To Use of GPLR and Nondisclosure Agreements 
in Solicitation Provisions? 

Concurrent with the publication of the April 1· interim rules, the DAR 
Council solicited public comments with respect to a proposed alternative 
approach to the use of nondisclosure agreements where data subject to 
Government Purpose License Rights (GPLR) are involved. In brief, it was our 
understanding that the proposal contemplated, through a solicitation 
provision, notifying prospective offerors that data subject to GPLR is 
included and that offerors would receive this technical data for purposes of 
preparing their individual offers subject to restrictions on further use or 
disclosure and subject to a requirement to safeguard the data. 

For reasons articulated in our earlier statement responding to the 
April 1 regulations and which we will not repeat here, we strongly recommended 
that the GPLR-to-prospective-offerors proposal, as stated in the April 1 
rules, be withdrawn. 

Our reading of the October 28 interim rules indicates a lack of any 
overt determination by the DAR Council with respect to the previously proposed 
alternative approach to extend the use of GPLR during the contract 
solicitation stage, as contemplated. There is a disturbing implication from 
the vaguely worded and new revisions to Secti.on 227.473-l(a)(2) that the 
proposal may have been adopted and perhaps incorporated into other provisions 
of the current rules that are even more ambiguous. Other than by this tenuous 
inference, it is completely unclear as to what conclusion was reached by the 
DAR Council. 

We recommend that a statement of determination on this issue, 
together with appropriate textual references, where necessary, be included in 
the preamble to the final rules. To the extent that no determination has been 
made, we renew our recommendation that the proposal under consideration on 
this matter at the time of issuance of the April 1 interim rules be withdrawn. 

Provision Relating to Non-Standard 
License Rights and Direct Licensing 
Is Ambiguous and Needs Clarification 

Subsection 227.473~l(c)(4), revised from the April 1 interim rules, 
apparently represents an effort to differentiate between types of ticense 
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rights between the government, the contractor, and third parties and the 
extent to which each type is subject to negotiation by the government. There 
is a specific reference to direct licensing, the meaning or application of 
which is unclear. 

A basic question is raised by the precise wording of this provision 
and the fact that it lacks a practical, common sense meaning. For this reason 
alone, clarification in the language used is needed. 

Viewed from another, more disturbing perspective, this provision 
appears to be a veiled, unsatisfactory effort to accommodate a clear 
congressional mandate that DOD shall permit the use of direct licensing 
between contractors and third parties as a recognized and acceptable 
alternative to the negotiation and exchange of limited rights in proprietary 
technical data to the government to develop alternative sources of supply and 
manufacture. While the April 1 interim rules were totally silent on the 
availability of direct licensing, this current provision, in its ambiguous 
reference to direct licensing, is no better at meeting the statutory dictates. 
Aside from the confused and confusing wording, the provision fails to 
implement clear congressional intent on this issue. 

In our earlier statement, we commented extensively on the essential 
need for DOD to ·recognize the value of direct licensing, as Congress has done, 
and specifically recognize this as an alternative method in the transfer of 
proprietary data rights to meet the government's needs. We incorporate those 
same comments and recommendations here. At the very least, we again recommend 
that this provision be carefully reviewed and clarified. 

Conclusion 

In our previous statement concerning the April 1 interim ·rules, we 
acknowledged the possibility and even probability that very limited 
congressionally mandated time constraints ·had imposed a virtually unworkable 
burden upon DOD to issue its first set of implementing interim rules 120 days 
following the enactment of the detailed statutory guidance in this area. Even 
so, we were concerned that the earlier regulations reflected many 
inconsistencies, both internally in context and externally in terms of policy. 

The October 28 •revised" interim rules have not effected a lessening 
of those same concerns addressed in our earlier statement. Indeed, they are 
heightened. To be sure, elimination or relaxation of a few of the previously 
imposed contractor requirements included in the April 1 interim rules (for 
example, deletion of •list or lose• and certification requirements) represents 
a step in the proper policy direction. However, we note with disappointment 
that more significant revisions, necessitated ·for reasons outlined in our 
earlier statement and here,. were not made. 

There is an expectation, fostered in part by statements made during a 
September 28 DAR Council briefing to industry, that these interim regulations 
probably will become final rules with little or no further modification. This 
expectation gains further support through recent comments from certain 
officials within government that while the October 28 interim rules may not 
arguably be perfect, DOD and industry •can work it [the imperfections] out" to 
each other's satisfaction when the rules are applied. Unfortunately, this 
latter view seems naive and unrealistic. In our opinion, the revised rules 
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continue to reflect the same fundamental flaws as the April 1 interim rules by 
affording no real protection to contractors who vi·sh to retain ownership and 
control over their legitimate proprietary rights in technical data. 

The passage of time and submission of analytical comments from the 
public since issuance of the April 1 interim rules have yielded no discernible 
progress in DOD's regulatory implementation of the congressional will and 
policy in this area. Further modification to the rules is of course .entirely 
within the DOD's purview. \le fervently renew our earlier recommendations that 
the interim rules be reviewed completely with substantial revisions 
incorporated to reflect a significant, and not token, commitment to the stated 
congressional policy in this area--that is, a more balanced approach toward 
protecting the interests of the government and contractor, alike. 

* * * 
This concludes our comments on the October 28 interim technical data 

regulations. If we can be of further assistance, please let us know. 

Cordially, 

Prf.~~~ 
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September 29, 1988 

Mr. Duncan Holaday 
Director 
Defense_Acquisition Regu~atory Council 
1211 Fern Street 
Arlington, Virginia 

Dear Duncan: 

On behalf of PIA, I thank you for inviting our 
comments on what we believe may be the most 
troublesome aspects of the ·tech d~ta regulations in 
their revised form. 

As I'm sure you know, in th~ absence of 
specific language, it is impossible for us to assure 
you that the following is a priority list, or that 
the suggested solutions will accomplish their intent. 

Our concerns include the definitions which do 
not, in our opinion, reflect the Packard Commission 
recommendations. and other clarifications which were 
discussed on Monday, September 26th. 

1 ) 

2) 

"Developed Exc.lusively \\Tith Government Funds" 
- To suggest that industry proposed deleting 
"directly" is misleading. PIA's c.omments 
recommended that the government specify and 
pay for development in which it claims 
unlimited rights. 

The significant recommendation was the change 
to "and" from ••or" between the two tests for 
government funding. As the definition is now 
the government need only prove that 
development was accomplished under and 
necessary to perform a Government contract or 
subcontract to claim-unlimited rights. No 
government funds need to be contributed to 
dev el opmen t. 

A minimai short-term solution would be to 
reinsert the word _"direct 1 y". 

In contrast to the definition above, 
"Developed Exclusively at Private Expense"­
requires a contractor or subcontractor to 

---

.... ... 

·. 



prov.e total funding and that development was not 
accomplished under and not necessary to perforiila 
government contract or SUOcontract. 

All three of these tests must be met in order for a 
contractor or subcontractor to support a limited rights 
legend. 

In the past, subcontractors often relied on the fact 
that they agreed to firm fixed price purchase orders fQr 
production hardware. and that they privately funded 
development up front as proof of private expense 
development~ tiackground technology is now subject t6 . 
the test of "ac.c.omplished under and necessary to perform 
a government contract or subcontract. It will be 
difficult (unfairly so) for a contractor or 
subcontractor to justify a claim of prior private 
expense dev_elopment under. the new definition. 

The Packard Commission recommendations (pg. XXVI - Final 
Report. to the President June 1986) does not address the 
definitions per se but does say. with respect to 
products d ev eloped with private funds, that "the 
government should acquire only the data necessary for 
installation,. operation, and maintenance". 

The accompanying Appendix I, wr\tten by the Logistics 
Management Institute, recommends that: 

"At private expense means that the 
funding for the development work has 
not been reimbursed by the 
government. nor~etTch work .. ····· 
required as an element of performance 
under a research or development 
government contract or subcontract." 
(pg. 140) 

The accompanying footnote reads: 

"Certain other expenditures reimbursed 
as indirect costs should also be 
included within the meaning of 
'private expense' but determining 
which costs these are will require 

· further an a 1 y s i s • " ( p g • 1 S 1 ) 

What is clear is that the Packard ·Commi~sion appropriately 
confined the definition to R&D contracts. There is no evidenee that 
they contemplated "accomplished under and necessary to perform •• ~" 
as a definition of !'required as an element of performance or a 
definition of "developed exclusively with government funds". I 
m i g h t a 1 so add Len Raw i c z and Mark F 1 ann i g an , thE: author s of the L~11 
report verified this interpretation in a discussion earlier today. 

... 



\
\ : f -· 

l 

3) The definition of "Required as an-element of performance 
under a government contrac.t or subcontract" when used as the 
primary test for determining the source of funding presents a 
fundamental problem. The formula shifts all of the risk 
associated with development not directly cnarged-ro me­
contract (other than independent, research and development 
and bid and proposal costs) under any contract or subcontract 
(research and development or production) to the contractor or ~ 

4) 

subcontractor. It cannot nelp but discourage developm~nt 
performed outside of a state~ent of work if the government 
can later use the associated technical data for reprocuiement~ 

As was discussed Monday, the "bilateral modific-ation" of· the 
contract list·at 473-l(c)(l)(ii) is difficult to reconcile 
with 10 USC 2320(a)(2)(F)(ii). If the contracting officer 
can refuse to "modify" the c.ontract list, then the 
subcontractor with deliverable limited rights technical data 
is in limbo. · · 

Even with elimination of the explicit "list or lose" 
provision at 227.472~1 (K), the status of a subcontractor's 
deliverable limited rights in technical data is unclear 
absent validation. If a ·subcontractor insists on contracting 
officer approval prior to accepting a contract (as the 
knowledgeable subs will) then ~ refusal to modify the 
contract list becomes a form o£ 

1
exclus1on wh.ich 10 USC 2320 

(s)(2)(F) precludes. Striking "'bilateral" in both places in 
this provision will eliminate this problem. 

Since Section 806 of HR 4264 will become law prior to the 
effective data of these regulations you may want to consider 
its impact on this provision as well as the rest of the 
regulation. You mentioned Monday ~hat the inclusion post 
award in the contract list of a product aicompanied by 
limited rights may require a reduction in the prime's pric~. 
Section 806 precludes evaluation of a prime contractor'$· 
offer to give up unlimited rights in products developed a_t 
private expense until the product is identified. Therefore 
"consideratio.ri" would not be necessary. 

5) 52.227p7013 (1) should be clarified by adding the following 
after the lst sentence. "This provision does not apply to 
negotiations ~o acquire gr~ater than limited rights in 
technical data pertaining to items components and proce~ses 
developed exclusively at private expense." 

This c·larificat~on simply assures that ·-implementation will 
-not violate lOUSC 2320 (a)(2)(F). 

6) The importance of a negotiated agreement of rights in 
technical data being able to withstand validation was 
discussed Monday. In order to be able to reach such 
agreements, a~surances that they are valid is necessary. 



This can be achieved by adding the sentence to the 
252.227-7037 recommended in the CODSIA letter to you. 

With respect to the other changes. or absence of change. discussed 
on Monday, it's just too soon·to comment. 

/ / I // 

-

_sf~~¢erellic, M/) . 
. . .. 

. ·i 
~ Bettie S. ~lcCarthy -t 
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sold &ft ~~.e ee~e~eial Macket, nor must the item, component 

or process be actually reduced to practice within the 

meaning of Title 35 of the United States Code~ 

•oeveloped Exclusively with Government Fundsa, as used 

in this subpart, means, in connection with an item, compo­

nent, process, that the (direct] cost of development was 

8iree~ly paid for in whole by the Government [and] ~r thet 

~ development was re~~iree (specified] as an element of 

performance under a Government contract or subcontract. 

"Developed Exclusively at Private Expensew, as used 

in this subpart, means, in connection with an item, 

component, or process, that no part bt the {direct] cost of 

development was paid for by the Government{.} ana that tRe 

~~velep~e~t wa~ ~et .requi~ed ae a~ eleme~b e£ ~erf~t~a~ae 

l'neer a ~GYet~aH!:f'lt: .eeAt£aot er 0\:5eeeAttae~. Independent 

research and development and bid and proposal costs, as 

defined in FAR 31.205-18 (whether or not included in a 

formal independent research and develocment program), ar~ 

considered to be at private expense. · .. ~~eFtf~ costs are .. 

considered funoed at private expense. ; Allx~neire~t eeeee 

t:t£ de\'ele~mef\t are eert9itierea Gwer:ftft'.eAt. f~Aeed ~fteM 

) ' 

-
~~'elopMeftt. was re~~irea as aft el~meAt e~oe ~A • 

6o'Vernrttent e-e~traet: oer· etthoofttraet, ineireet eee.te &li.il 

eene~efed f~Aaed. et.pfi¥a~e CH,tAee ~he" ee¥elepmeAt ~aa 

RQt re'}t:aire-9 &G aA elelf\eA~~f performar&ce ttnder c ao"'errtment 

-

~ ''· '.· 

· .. r 
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~brae\ er e~eael\•faet. (When, in apply.ing these criteria, 

the entire item, component or proceaa doesn't qualify as 

•oeveloped Exclusively at Private Expense•, then aeparete 

elements thereof which do meet the criteria •hall be deeme~ 

to qualify, auch a separate element can be an existing 

conceptual design whieh is focal to the workability of th@ 

item, component or proceaa.) 

•Form, fit, and function data•, as used in thia subpart, 

means technical data that describes the required overall 

physical, functional, and performance characteristics, 

· (Along with the qualification requirements, if applicable) 

of an item, component, or process to the extent necessary to 

. ~~ permit identification of phyei~ally and functionally 
·• '··' _·, :, . . 

. ~ J( interchangeable items • .. ; .. j."' ' 
·. ~-~i __ :;~-, "Government purpose license rights•, (GPLR), as ueed in· 

"J 

·:~_.~hie subpart, means {the Government may] '''~~~ 'e ~ee, 

auplicate, or disclose data [to a licensee according to the 

terms of its license] (and in the SBlR Program, computer 
.r· .. ·, 

software), in whole ~r in part and in any manner, for 
. ;..,·. 

Government pui~~ses only, and to have or permit•~~er• [the . . . . .,. :. 

licensee) to [utflize such data) 4e •• for Government 
•. 'I 

· ... purposes only. Government purposes include competitive 

procurement~ bu~ do not include the right to have or permit 

[licensees) ••hera to use technical data (and in the SBIR 

Program, computer softw~re) for commercial purposes.· 

-

.. 

-·~-: 



{ · LOUNCIL OF DEFEN~~ AND SPA·CE INDUSTRY A~_,DCIATIONS (CODSIA) 
1722 Eye Street, N. W ., Suite 300 

WASHINGTON, D.C. 20006 

Mr. Duncan A. Holaday 
Chairman, Defense Acquisition 

Regulatory Council 
ODAD (P)/DARS 
Pentagon Room 3Dl39 
Washington, D.C. 20301-3062 

Dear Mr. Holaday: 

• 
(202) 457-8713 

September 30, 1988 ~1 ,. 
DAR Case 87-303 ...o~~~~4(r;;.---....., U:. 
CODSIA Case 3-85 

The Council of Defense and Space Industry Associations (CODSIA) 
appreciates the briefing you provided to its representatives on 
September 26, 1988 concerning the DAR Council development of the final 
rule on Rights in Technical Data. The briefing evidenced consideration 
of the CODSIA letter of June 2, 1988 to the DAR Council providing 
comments on the interim rule issued April 1, 1988, and that is 
appreciated as well. 

While the dispositiori of a number of industry objections to the interim 
rule appear to be equitably resolved, we remain concerned that the DAR 
Council has not yet sufficiently addressed all of the data rights issues 
from the Congressionally-mandated perspective of balancing the interests 
of both the government and contractors. Predicated on the briefing and 
discussion, it appears that the-final rule will fall short of 
incorporating the statutory direction and the policy provided in the 
President•s Executive Order 12591, ufacilitating Access to Science and 
Technology ... 

Since the text of the final rule was not provided to us at the briefing, 
it is not possible to comment in detail on whether all our principal 
objections have been considered or whether the changes addressed at the 
briefing are appropriately worded in the text of the final rule. As a 
result, we have a major concern that a number of data rights issues that 
we have previously raised have not been appropriately resolved. In 
addition, the briefing has surfaced new issues that need to be resolved 
before a final rule is adopted. We have outlined both of these in the 
CODSIA objections attached. 
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Since there appears to be agreement between the Department and industry 
that the April 1, 1988 interim rule is significantly flawed, we recommend 
that a second interim rule be issued that would supplant the initial 
interim rule, yet provide an opportunity for further public comment on 
this complicated, but significant matter. Additionally, we reconvnend 
that the DAR Council provide explicit authority to contracting officers 
to substitute this second interim rule for the April 1, 1988 rule in any 
ongoing procurement negotiation that has not been consummated, until a 
final rule has been adopted. 

Attachment 

Sincerely, 

· Chairman 
CODSIA Task Group on 

Technical Data 



CODSIA OBJECTIONS 
TO THE 

DoD PROPOSED FINAL RULE ON 
TECHNICAL DATA REGULATIONS 

(Briefing of September 26, 1988) 

1. DFARS 227.471 Definitions. 

We are concerned that our recommended changes may have been taken out 
of context by the DAR Council in developing the final rule. For example, 
the DAR Council attributes the deletion of the word "directly" from the 
definition of "Developed Exclusively with Government Funds" to an 
industry comment, without incorporating the total recommended change. 

a. The line-in, line-out comments of the Proprietary Industries 
Association recommended the following definition of "Developed 
Exclusively with Government Funds". 

"As used in this subpart, means, in connection with an item, 
component or process, that the direct cost of development was 
direetly paid for in whole by the government and or t~at development 
was specified re~~iFe~ as an element of performance under a 
Government contract or subcontract." 

Simply eliminating the word "directly" from the definition as 
proposed by the DAR Council, does not comport with substance of the full 
change proposed by PIA, and endorsed by CODSIA. If the original proposal 
cannot be adopted, it is recommended that the word "directly" be 
reinserted in the definition. 

b. The phrase "to be acc9mplished during and necessary to ·perform" 
does not fully address the concerns of industry that have been expressed 
previously. Therefore, the change proposed does not fairly meet 
industry's proposal to fix this matter. This can be solved by three 
changes. In line five of the definition of "Developed Exclusively with 
Government Funds", change the word "required" to "specified". In 
addition, in the definition of "Required as an Element of Performance 
Under a Government Contract or Subcontract", change the title from 
"Required" to "Specified" and delete the phrase, "or that the development 
was necessary for performance of a Government contract or subcontract." 
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Your proposed language will be subject to multiple ~nterpret~tions, 
lead to unreasonable demands and cause an unreasonable 1ncrease 1n 
administration and policing of data requirements and rights. 
Specifically, it could result in government demands for rights in 
technical data for highly proprietary design or manufacturing systems 
technology for items and processes developed at private expense that have 
been· merely adapted to produce military products or processes. 
Furthermore, this definition could sweep in commercial data utilized in 
the performance of a contract. 

2. DFARS 252.227-7013 Rights in Technical Data and Computer Software 
- Limited Rights. 

The rule must be revised to clarify the binding effect and 
enforceability of contractually negotiated.agreements regarding rights in 
technical data. As current policy statements dictate, it is a statutory 
requirement for both parties to reach negotiated agreements regarding the 
rights with which technical data will be delivered. The basic 
252.227-7013 data rights clause at paragraph (b)(3)(i) permits the 
parties to agree on which data the Government shall obtain limited 
rights. Issues may exist regarding whether certain items, components and 
processes were ever developed (as that term is now defined). If preaward 
mutual agreements resolving such issues are to be meaningful and 
encouraged, then they should not be subject to being set ~side pursuant 
to the contract clause 252.227-7037 concerning validation proceedings. 

Our recommendation is to add a new paragraph (d)(5) to the clause at 
252.227-7037 (Validation of Restrictive Markings on Technical Data): 

"(5) No right to challenge a restrictive marking shall exist with 
respect to technical data for which an agreement, such as that 
contemplated by DFARS 52.227-7013 (b)(3)(ii), has been reached 
between a DOD Contracting Officer and the Contractor or subcontractor 
regarding the rights with which such technical data was to be 

- delivered to the Government unless. the Government can show such 
agreement to have been based on fraud or misrepresentations of the 
Contractor or subcontractor. 11 

3. DFARS 252.227-7013 Postaward.Negotiation- Disputes. 

To assure that the provision in the contract clause 252.227-7013(1) 
does not violate 10 U.S.C. 2320(a)(2)(F), we suggest the following . 
sentence be inserted as the second sentence: 

"This provision does not apply to negotiations to acquire greater 
than limited rights in technical data pertaining to items, components 
and processes developed exclusively at private expense." 



... 
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4. Procedures for Identifying Minimum Government Data Needs. 

At the briefing you advised us that the final rule will provide a 
direct reference to DoD Directive 5010.12 in the policy statement for 
guidance to Government procurement personnel on identifying minimum 
Government needs. The current version of this directive was issued in 
1968 and it is undergoing revision. We believe that defining minimum 

. government data needs should be in the regulation and not a DoD 
Directive. Such directives are usuaily issued without subjecting them to 
the rulemaking safeguards such as public comment. We suggest the 
following definition be included in the regulation, in lieu of the 
reference to the DoD Directive:: 

"The minimum Government need is that data required to install, use, 
maintain and operate items purchased, and training for such 
purposes. Additional desires for competitive procurement purposes 
which might involve obtaining rights within the prohibitions of 
227-473.2 may not be minimum needs." 
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-~TECHNOLOGIES 

August 26, 1988 

The Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

United Tectmolog,es Build1ng 
Hartford. Connect1cut 06101 
203/728-761 3 

Frank W. McAbee. Jr. 
Vice Pres1dent 
Government Contracts 
and Compliance 

We understand that DoD will shortly issue final regulations on 
rights on technical data. We communicated our concerns during 
the comment period but understand that few changes are expected 
in the final regulation. If the interim regulation is adopted as 
final, contractors, for the first time, will be denied a fair 
opportunity to protect privately developed technology. 

In two respects, DoD's interim data regulation departs 
dramatically from past coverage. First, the Government would 
take unlimited rights in any data riot included in an·advance 
listing in the contract. DFAR 52.227-7013(b) (ix) and (k). The 
process of design and development, by its nature, however, does 
not permit any c·omprehensive and static listing of technology to 
be used. Flowing the advance listing requirement from the primes 
to subcontractors, who may change through the course of contract 
performance, compounds the difficulty. In addition, the "list or 
lose" approach of the interim regulation is contrary to the 
statutory system for substantiating proprietary claims. 

Second, the Government would take unlimited rights in data funded 
indirectly when development either was specified or was necessary 
for performance. DFAR 52.227-7013 (a) ( 11) , (a) ( 12) , (a) ( 16) , and 
(b) (1) (ii). Although understandable in connection with work 
specified, the approach of the interim regulation becomes 
unworkable with the addition of the ambiguous phrase "necessary 
for performance." This phrase will foster uncertainty and legal 
disputes, as it has in other contexts. Within the context of the 
interim regulation, this phrase indicates that requirements need 
not be explicit but may be implied. For example, the mere ·fact 
of proper allocation (FAR 31.201-4(c)) of costs associated with 
manufacturing technology, an activity inherent to the performance 
of a manufacturer, could be argued persuasively as necessary for 
performance and result in "unlimited rights" data. Other than 
contracts specifically for the development of manufacturing 
technology, however, prior regulations have not considered such 
efforts to be developmental work required by the contract. 
Historically, contractors have considered manufacturing 
technology to be pro-prietary. 



Secretary Costello 
August 26, 1988 
Page 2 

Other troubling aspects of the interim regulation have been 
addressed in detail by industry associations. The two provisions 
discussed above are unique in that careful contracting and 
management systems offer no-protection. These two provisions 
would inescapably result in the forfeiture of proprietary 
interests. In this respect we hope that the regulation will 
return to the former coverage, calling for a contractor's 
pre-notification of proprietary interests and Government rights 
in data purchased explicitly, not by implication. Attached are 
the relatively modest changes to accomplish these objectives. We 
were hesitant to communicate these concerns at this time but 
concluded that the best opportunity for changes existed prior to 
issuance of the final rule. Thank you for your consideration. 

Sincerely, 

Frank w. McAbee 

;mat 

cc: Jack Katzen 
~ Eleanor R. Spector 
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Modifications to DFAR 52.227-7013 

1. In subparagraph (a)(16) delete the end of the sentence, "or 

subcontract or that the development was necessary for 

performance of a Government contract or subcontract." 

2. Delete subparagraph (c)(2)(ii). 

3. In subparagraph (k), add, "This subparagraph (k) applies only 

to detail design data and applies only with respect·to line 

items f~r production and not development." 



Moog Inc., East Aurora, New York 14052-0018 716/652-2000 TWX-710 264 1442 

MOOG 
Ref. PDC-109-88 I CORR (1) 

November 28, 1988 

Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Subject: Interim Defense Department Regulations 
Relating to Rights in Technical Data 
DAR Case 87-303 

Dear Mr. Lloyd: 

Moog Inc. is a supplier of high-performance control components and systems for a 
wide range of defense, aerospace and industrial applications. As an interested party 
in Government procurement and acquisition activities, we are pleased to provide the 
DAR Council with comments to Interim Rule 48 CFR Parts 227 and 252 which 
appeared in the Federal Register, Vol. 53, No. 209, October 28, 1988. 

The DAR Council is beginning to recognize the importance of privately-developed 
technical data and computer software, and the role Private Industry plays in 
contributing to keeping America's technological superiority by developing innova­
tive products and processes for use in military I aerospace systems. However, further 
clarification is still required in order to avoid confusion, duplicity and, at worse, 
harm to Private Industry as a whole. 

In the flurry of the many changes to the Department of Defense Federal Acquisition 
Regulations Supplement, the definitions ofttdeveloped exclusively with Government 
funds", "developed exclusively at private expense", and "required for the perform­
ance of a Government contract or subcontract" remain vague and subject to interpre­
tation. 

During the course of the last few years, Moog Inc. has received many Government 
agency inquiries concerning privately-developed data. Each of those inquiries 
invoke different interpretations of the regulations regarding Rights in Technical 
Data. Due to the recognized importance of each of those inquiries, dedicated effort is 
required in order to formulate careful responses. Further, the lack of consistency 
among the various Government agencies creates additional paperwork requirements 
and the expenditure of needless time and money. Moog Inc. continues to receive 
inquiries concerning technical data which were developed at private expense over 
thirty years ago. This is compounded by each of the procuring agencies maintaining 
its own set of acquisition regulations. While it might be administratively awkward, 
the cost savings in the issuance of a uniform set of acquisition regulations to be used 
by all Government procurring activities would become evident. However, before 
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such consolidation attempts are made, the current regulations need to be closely 
examined. 

Specifically, the Clause at 227.472-2, Establishing Minimum Government Needs, 
seems to indicate that Government needs will be determined by the Contracting 
Officer without regard for the interests of the contracting community. While the 
same clause cites that the Department of Defense will use the «the least intrusive 
procedures in order to protect the Contractor's economic interests" ... ·as set forth by 
DoD Directive 5010.12, DoD Data Management Program, questions still remain as 
to defining minimum Government needs and minimum Government essential needs. 

At Clause 227.473-6, Subcontractors Rights, the prime contractors are given the 
responsibility to ensure a balancing of interests between the Government and the 
subcontractors. Further, Clause 227.473-6(b) states that "The prime contractor may 
not use its obligations to recognize and protect subcontractor rights in technical data 
as an excuse for failing to satisfy its contractual obligations to the Government". 
The subcontractors should be given the option of responding directly to the 
Government and relieve the prime contractors of such an obligation when 
reasonable grounds exist, following strict procedures, to question the validity of 
privately-developed data. Otherwise, the procurement environment will continue to 
be needlessly polarized and wrought with fear and confusion. Marketing personnel 
at Moog Inc. maintain that higher-tier subcontractors are still demanding complete 
design disclosure as an '~entrance requirement" for participation in Government 
contracts, in seemingly complete contradiction with Public Law. 

At Clause 227.437-1(a), Notification Requirements, (1) through (6), the admini­
strative burden still rests on contractors and subcontractors to include private 
development representation at the solicitation stage. This will continue to delay 
timely submittals by contractors I subcontractors, in a time where the Government's 
main interest seems to revolve around cost issues. 

The Clause at 227 .437-1(c)(3), Negotiation Time Periods, provides for the setting of a 
certain date as to Limited Rights and I or Government Purpose License Rights. The 
Clause ideally should reiterate that contractors I subcontractors are not required to 
offer for sale valid property rights in technical data. 

The Clause at 252.227-7013(j), Notice of Limitations on Government Rights, and 
Clause 252.227-7013(k), Identification of Restrictions on Government Rights, both 
still add to the subcontractor's task of providing information at the solicitation stage. 
Subcontractors should be allowed to defer such representation until after award of a 
subcontract and within a reasonable time period thereafter. Without such modifica­
tion, the acquisition regulations would seem to digress to the requirements which 
existed over 25 years ago. 

Finally, it is uncertain whether or not the Interim Regulations remove the excessive 
and burdensome paperwork and reporting requirements, which far exceeds the 
Government's legitimate need for information or the expected utilization of data 
with other than unlimited rights. 

Unfortunately, it seems that the Interim Regulations still relegate commercial 
property rights to a secondary issue while Executive Orders and DoD Policies 
encourage such commercialization for items developed under federal contracts. 
Tension will still remain between the Government and its prime contractors and 
between the prime contractors and subcontractors. 
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In summary, the DAR Council is encouraged to evaluate all public comment to the 
Interim Regulations and specifically the comments which will be formulated and 
sent to you by the Machinery and Allied Products Institute (MAP!) and the 
Proprietary Industries Association (PIA); Moog Inc. is a supporting and contributing 
corporate member of both of these organizations. 

RR/ cld 

Very truly yours, 

MOOG INC. 

--e~~ 
Proprietary Data Control Specialist 

Page 3 of3 



COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 
1722 Eye Street, N. W ., Suite 3QO 

WASHINGTON, D.C. 20006 

• 
(202) 457-8713 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
OAR Council 
ODASD(P)/DARS 
c/o OASD(P&L)(MRS) 
Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

November 28, 1988 
DAR Case 87-303 
CODSIA Case 3-85 

The undersigned associations of the Council of Defense and Space 
Industry Associations (CODSIA) are pleased to provide conrnents on the 
revised interim regulation on rights in technical data and computer 
software published October 28, 1988. We are also providing these 
comments to the OMB Office of Federal Procurement Policy in view of their 
responsibilities under the OFPP Reauthorization Act of 1988. While the 
revised interim regulation is an improvement over the seriously flawed 
interim regulation issued April 1, 1988, we are concerned that not all of 
the significant issues we have previously raised have been addressed and 
new issues have been raised by the revised interim regulation. 

In our opinion, the DAR Council has again fallen short of addressing 
the data rights issues from the Congressionally-mandated perspective of 
balancing both the Government's interest and the contractors' interest. 
The lack of balance will, among other matters, decrease the likelihood 
that the Government will be able to benefit from the technical and 
economic advantages of acquiring existing commercial .products. 
Further, the revised regulation does not meet the policy and objectives 
of the President's Executive Order 12591 to facilitate the commerciali­
zation of technology. In this regard, the suggestions by OMB in their 
June 29, 1988 letter to DoD commenting on the April interim regulation 
have not been met. Specificially, the language in the regulation on the 
assignment of rights in technical data and computer software between the 
Government and the contr~ctor fails to provide sufficiently detailed 
guidance to assure that the commercialization objectives of the Executive 
Order will be achieved. 

Detailed objections, to the published provisions of the regulation are 
attached to this letter. Additionally, the following major issues 
critical to the disposition of rights in technical data under a final 
regulation are omitted or not fully considered. 



Sundstrarid Advanced Technology Group 
Sundstrand Cotporation e 

4747 HARRISON AVENUE. P.O. BOX 7002 • ROCKFORD. ILLINOIS 61 12!>7002 • PHONE l815J 226-6000 • TWX 910-631-4255 • TELEX 2!>7440 

August 26, 1988 

Ms. Eyvette Flynn 
FAR Desk Officer 
Roo.m 3235 
NEOB 
Washington, D.C. 20503 

Dear Ms. Flynn; 

This is wri.tten irt response to the notice contained in 53 Fed. 
Reg. 30327 (August 11, 1988), regarding the interim data rights 
regulations ("the Regulation") published in 53 Fed·. Reg. 10519 
(April 1, 1988) by the Department of Defense (DoD). It is 
intended to solely address the unreasonable and expensive 
paperwork and record keeping burden created by this Regulation. 

The Regulation is intended to revise 48 CFR Parts 227.4 and 
252.227 implementing the requirements of P.L. 100-180. Instead, 
with no apparent benefit to the Government and in contravention 
of the spirit of recent legislation and Executive Orders, it 
creates significant and onerous paperwork requirements for any 
contractor using, in the products it manufactures for the DoD, 
parts developed exclusively at private expense. The Regulation 
ignores how a contractor designs, develops, and manufactures its 
products. It disregards the fact that manufacturers track the 
cost of end items, not the cost of individual piece parts. 
Further, the DoD's estimate that a contractor will make only 
twelve responses a year is far from accurate resulting in a very 
low estimate of total industry burden hours and consequently an 
underestimate of the total Regulation's cost impact. This 
discussion will indicate, in detail, the inaccuracy of DoD's 
estimates. · 



Sundstrand is typical of many suppliers which design, develop and 
manufacture technically sophisticated products for the DoD. It 
designs and manufact~res systems and parts for both the 
commercial and Government aerospace industry markets. . 
Sundstrand's products include, but are not limited to, Electrical 
Power Generation Systems (EPGS), Engine Start Systems or 
Secondary Power Supply Systems (ESS), actuation systems, pumps 
and fans. Each end item and each system is designed and 
manufactured to meet, in a cost effective manner, the specified 
operating requirements of a unique aircraft application. A 
general overview of the process by which the final configuration 
of an ESS is determined will assist in visualizing the manner in 
which a customer's requirements are met. 

The process begins when an air frame manufacturer determines that 
it will either modify an existing aircraft or develop a new one, 
or the military determines it has requirements which must be met 
by either a new or existing· aircraft. Technical requirements, 
including the ESS, if there is one, are then specified and 
published. Sundstrand and its competitors will review the 
requirements and compare them with the capabilities of previously 
developed systems. In the event that an existing system cannot 
be used "as is", currently e~isting designs are reviewed to 
determine what, with a minimum amount of modification, will most 
nearly do the job or may be used to reduce development time. 

Existing systems usually cannot be used "as is" in a new 
application. Therefore a "new" ESS is defined which incorporates 
"as is" parts from previously developed systems, and 
modifications of previously developed parts and, if necessary, 
new parts will be developed. Sundstrand and its competitors may 
even use previously developed parts from another portion of their 
product line which are not normally associated with the operating 
group responsible for .the ESS. The objective is to produce a 
competitive, cost effective system which meets or exceeds the 
customer's requirements. Therefore, consistent with the 
customer's needs, a minimum amount of development will be 
undertaken. Although various subassemblies and components will 
be sold as spares and replacement parts, the objective is to 
produce a system which meets the customer's specifications. 

An ESS will typically have eight line replaceable units (LRU), 
and approximately 1300 drawings representing the applicable piece 
parts and subassemblies. This does not include almost 700 
drawings which define test equipment designs required to support 
an ESS. A major LRU will typically have 300 drawings. A minor 
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LRU may have less than 50 drawings. The financial cost of the 
developmen~ of -individual parts are tiacked only at the relevant 
system or LRU level and are not stand alone items within the 
Sundstrand charging system. Even if development is accomplished 
under an IR & D project, the project tasks are defined and · 
financial~y tracked according to a particular concept or system 
rather than to individual piece parts. 

At a later date the development of a different aircraft may be 
undertaken. Sundstrand and its competitors will repeat the same 
process. This mix, match and multiple use process for the 
application of parts is continuous. The more successful the 
manufacturer and the more varied its product line, the more often 
the mix and match will occur. A company the size of Sundstrand 
may well have over 1000 individual products and 200,000 actively 
used parts to choose from in this process. 

The mixing and matching is done by highly qualified engineers who 
seek to identify appropriate parts for the required application, 
regardless of whether these parts were developed totally at 
private expense or were developed in whole or in part with 
Government funds. Therefore the final configuration of a new end 
item may well be the product of mixed funding, i.e. a mixture of 
parts developed with both private and Government funds, and thus, 
under the April 1, 1988 interim rule, eligible only for 
Government Purpose License Rights (GPLR). According to the 
Regulation, if the product supplied is subject to GPLR, the 
contractor must certify in its proposal and at the time of' 
contract to both the total development cost and its own 
contributions. The Regulation also requires that license rights 
and other data issues be negotiated no later than the scheduled 
delivery date for the data and preferably by the time the 
contract is signed. It is this certification process and the 
accompanying negotiation requirement which are major factors in 
the creation of this onerous paperwork burden. 

In order to accurately certify the development cost of mixed 
funding parts, thereby precluding both civil and criminal 
liabilities, a contractor will have to attach a charge number to 
each piece of technical data i~ produces. Whether such piece 
parts or data are created for Government or commercial purposes 
is irrelevant since it is impossible to guarantee that a 
commercial part will never be used on an end item provided to the 
Government. This is the only way that the total development cost 
of a mixed funding item, component or process may be captured. · 
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The category of mixed funding and the license rights which attach 
to it will become increasingly difficult to monitor. The advent 
of mixed funding creates a class of parts for which the ownership 
and the right to use are always in transition. Today, the vast 
majority of end items are either contractor or Government 
developed. Few end items are subject to GPLR. However, the mix 
and match process previously described will inevitably cause more 

. items, components and processes to be subject to GPLR. Therefore 
the number of certifications regarding incurred development costs 
will, over the course of time, significantly increase. 

The DoD estimates that contractors will need to make only one 
report, .per month, in order to comply with the Regulation's 
reporting requirements. We disagree. Under the requirement of 
the Regulation to "list or lose data" in order to retain rights, 
Sundstrand will have to complete the review, the analysis, and 
the paperwork for each proposal we respond to. Sundstrand 
considers a "minor" RFP proposal response to be one with between 
five and fifteen technical data delivery requirements in the 
CDRL. A ''major" proposal will have in excess of fifteen 
technical data delivery requirements and sometimes will exceed 
100. A single CDRL item may describe a very significantly sized 
package of technical data. In 1986, Sundstrand responded to 131 
major or minor RFP/RFQs. In 1987, Sundstrand responded to 124 
major or minor RFP/RFQs. These were in addition to well over a 
thousand RFP/RFQs requiring less than five CDRL items. Under the 
April 1988 Regulation, each proposal in response to these 
requests, plus any other proposal under which even as little as 
one piece of other than unlimited rights data would be submitted, 
would require a separate certification. 

DoD estimates that response time for the reporting requirement is 
84 hours per response. Sundstrand has devised a form, set forth 
at Attachment A, on which it will record all of the Regulation's 
reporting requirements. Using DoD's estimate of 84 hours per 
response to complete the certification, Sundstrand would spend 
10,668 hours per year. Using DoD's estimate of 16,743 
contractors responding, and assuming an average of 50 responses 
per year per contractor, all contractors would expend 70,320,600 
hours. DoD's total estimate of total burden hours is 2,382,416. 
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Further, attaching a charge or other identification number to 
each drawing is a radical change from current Sundstrand and 
industry procedures of only assigning charge numbers to end items 
or LRU's. Using the example of the ESS which is currently 
comprised of eight LRUs and 1300 drawings, only six to fifteen 
accounts may have been opened. Under the Regulation almost 1300 
accounts would have to be created, a more than 160 fold increase. 

A charge number will also have to be assigned to ~very piece of 
technical data created by Sundstrand whether it is intended for 
Government or commercial applications. Theoretically costs could 
be reduced by tracking only those items, components and processes_ 
which are both proprietary and key. However no one is able to· 
predict which parts will be critical in the future or in what 
application they may ultimately be used. Therefore, unless 
company policy decisions are made ·to forfeit the ability to 
certify the cost for certain types of items, components or 
processes for which other than unlimited rights will be asserted, 
everything must be assigned a charge number. 

For Sundstrand and comparable or larger manufacturers, the ·scope 
of such a tracking program is hard to envision. Sundstrand is 
one of the top 100 Government contractors. A rough order of 
magnitude estimate is that it has an active library of 200,000 
drawings. Each year approximately 10,000 new or revised drawings 
are made. Therefore the "simple" tracking of the development of 
technical data will add 10,000 accounts per year outside of any 
other corporate accounting requirements. 

Filling out the Sundstrand-designed data rights form (Attachment 
A) presumes that the data is available. For a contractor such as 
Sundstrand this requires that it also track the nature of the 
limited right and its expiration date, if any. Then it must 
finally identify the total amount of funding used to develop the 
item, component or process. As a means of record keeping this 
will conservatively add approximately two hours to the creation 
of each drawing. If Sundstrand creates lO,OBO new drawings a 
year 20,000 hours, or 10 man years have been added to the process 
for a single contractor. Applied on an industry-wide base of 
16,743 respondents, and assuming an average of only 3500 new 
drawings per year per contractor, a total of 117,201,000 man 
hours are added to the time required to complete drawings. This 
time was not taken into account by the DoD. 
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The ramifications of such a change in contractor charging systems 
mandated by the Regulation is far reaching. At Sundstrand, as at 
many other manufacturers, the whole cost accounting system would 
have to be revised to account for this more detailed tracking. 
Current cost accounting systems are·n9t designed to handle the 
number of accounts which would be created and would be quickly 
overloaded. The cost of installing and maintaining a system 
which could sustain the load would be prohibitive. Further, the 
increased accounting responsibilities accompanying·the creation 
of each drawing would conservatively increase development time by 
at least twelve per cent. 

The. increased cost and time impact of the paperwork and reporting 
requirements would be further felt at the subcontract level and. 
in actual negotiation of the contract. Subcontractors working on 
their prime contractor's privately developed parts would be 
required to provide the same type of development information 
regarding costs to their primes as their primes maintain for 
themselves, and they will be required to provide the notification 
information for their own technical data and computer software. 
This will increase a subcontractor's costs and extend its 
delivery time. The exact impact cannot be calculated as it is 
not known how many subcontracting tiers ~re included in DoD's 
estimate of respondees. Further, data rights must be negotiated 
no later than the scheduled delivery of the data. In order for 
the prime contractor to complete this task it must be 
accomplished at the subcontract level as well. It is fair to 
assume that PCO's will require audits of some of the data rights 
certifications provided pursuant to the Regulation. The PCO's 
office will be overwhelmed as it seeks to resolve data rights 
questions according to the schedule mandated by the Regulation. 

Revision of the charging and drawing system only addresses the 
creation of new technical data. In order to accurately complete 
the 52.227-7038 certification, the development history 6f the 
pre-existing technical data must also be verified. The 
financial, contractual, and engineering history must be 
determined. Given the ·creation process previously described, the 
development cost of individual parts may be absolutely 
untracable. This creates a dilemma for the contractor. The 
contractor cannot complete the ceTtification if there is no basis 
for making the assertion included in the certification. To avoid 
making a false statement by not listing the total development 
cost and the contractor's contribution to it, the contractor does 
not meet the regulatory requirement and stands·& high risk of 
losing the rights to parts which it may rightfully claim. Either 
way the contractor loses. If the certification requirement is 
maintained, there must be some means to preserve and identify 
rights to parts which were created prior to the implementation of 
the Regulation. The better alternative is to eliminate the 
certification requirement. 
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Finally, the mandated negotiation of data rights no later than 
the scheduled delivery date, creates an immeasurable and 
apparentlY unanticipated burden. The effect on the PCO's office 
has already been discussed. Government personnel will be . 
swamped. Their work load will increase rather than decrease over 
time as more parts provided to the.DoD are the product of mixed 
funding efforts. The contractor, for its part, will be forced to 
go through a validation type exercise (see 252.227-7037) for data 
items in every proposal in which it states it will be providing 
technical data with other than unlimited rights. 

A v~lidation exercise is both expensive and time consuming. 
Frequently, it requires the use of outside counsel. It always 
involves senior engineering and financial people. Sundstrand's 
most recent response to a challenge, excluding outside legal 
charges, is estimated to have required 12 full man months. Minus 
that kind of effort, a contractor would be hard pressed to make 
an accurate certificati6n to, and then negotiate its data rights 
with, the Government. 

The net result of the Regulation is an increased accounting 
burden, extended development time and higher product prices. 
There is little counterbalancing benefit to the Government. 

Sundstrand suggests that total development cost and the extent of 
a contractor's financial contribution should not be the 
determining factor in the term of the GPLR. Presuming that DoD's 
objective is to identify all instances of mixed funding and the 
eventual release, with unlimited rights, of all portions of the 
technical data developed therefor with Government funds, current 
accounting systems are able to satisfy this need. We must also 
note, however, that this objective is somewhat broader than that 
set forth in the OMB's comments to the Regulation. However, even 
based on the OMB objective, it is more appropriate that the 
Government and contractor consider such factors as the key 
element(s) of the GPLR item, component or process and who paid 
for their development rather than simple cost allocation. 

Under the DoD interim regulations, a GPLR must be negotiated for 
every item, component, or process resulting from mixed funding. 
OMB has suggested that this negotiation should occur only when 
there is a specific need to distribute mixed funding information 
on a commercial basis. Regardless of the method chosen, the 
appropriate parts can be identified using current accounting 
systems, and will have been accomplished without adding to the 
paperwork requirements of Government contractors or needlessly 
adding to lead times pr costs. Both the Government and its 
contractors should effectively concentrate their efforts on 
technological development rather than bookkeeping. 
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If there are any questions concerning this comment, please 
address them to Mr. Alan Chvotkin at Sundstrand's Washington 
Office, (703) 276-1626. 

Very truly yours, 

Cont.racts 

ARC/bt 

Attachment 
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ATTACHMENT A 

OTIIIB ftd UILIIIIDD IIGB'l'S IOTIPICA!IOI 
6688305. 

ar the requirements ot DrAB 252.227-7013(j), 252.227-7013(k), (APR 1988), 252.227-7019 (APR 1988) 252.227-7028 (APR 1988), 
)2.227-7035 (APR 1988), 252.227-70)8 (APR 1988), Sundstrand herein pro~des the Government notice ot those items, components, 
rocesses and computer aoftvare to be utilised in the pe.rformance of work for the Government tor which are asserted Limited 
ishts or Oovernaent Purpoae License Biabta (LR/CPLR), or for which an exclusive risht to commerc1a1ise is requested. 
wodatrand herein reaervea the risht to revise the liat aet forth below aa neceaaar,y and have auch liat or revisions to this 
Let be incorporated into the contrac·t. 

)
7 -~TTATION NO. CORTRACT RO. ---------------- -------

APPLIES '1'0: SUIDS'l'RAIID -- VEHDOR (lame) 

COBTRACTOR ~ME ~NTRA~ 
rEM/COMPONENT 1 'l'BCH/SOn'VARI LR/GPLR/ EXP. DATE TOTAL DEY. COS'! CON'l'RIBUTIOI CONTRACTING 
~OCESS/SOF'l'VARE I.D. 1J ROUN OTHER IF AllY MIXED FUNDING MIXED PUIDIIG IUIIBER AGENCY DEL. PO: ................. ••••••••••••••••• ••••••••••••• !-••······ ~-········· ~--············· t-•············· ~-······· ~-·········· ~--······· ( 
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ATTACHMENT B 

Comments to: Department of Defense Information Collection 
Justification 

1. The clause at 52.227-7035 does not discuss the monthly 
reporting and listing of inventions. It is a requirement to 
identify and list with each proposal submitted to the 
Department of Defense, all technical data to be submitted 
with other than unlimited rights. 

2. No Comment. 

3. No Comment. 

4. No Comment. 

5. No Comment. 

6. The net effect of these regulations is to identify that 
technical data subject to other than unlimited rights and 
the existence of any actual or potential Government interest 
in such data. Determination of exact dollar contribution 
does not facilitate that goal. 

7. The meaning of this sentence cannot be determined. 

8 No Comment. 

9. No Comment. 

10. The meaning of this sentence cannot be determined. 

11. No Comment 

12. Note that the 84 hours is designated for listing the items 
and data required to negotiate mixed funding arrangements. 
No time is allocated for identification and tracking. 

B. Sundstrand's calculations are based on so· responses per 
contractor per year. This is a rough order of magnitude 
used to account for major contractors/subcontractors 
such as Sundstrand and for smaller 
contractors/subcontractors. This results in total 
annual reporting hours for technical data of 69,552,000. 



1. THE REVISED REGULATION DOES NOT RESOLVE THE STATUS OF CONTRACTS 
INCORPORATING CLAUSES OF THE PRIOR INTERIM REGULATION. 

On September 26, 1988, the OMB Office of Information and Regulatory 
Affairs advised DoD that the information collection requirement of the 
April regulation was not enforceable. Since this October revised 
regulation replaces the April interim regulation, we recommend that 
contracting officers be directed to offer to replace, without the need 
for consideration, the contract provisions of the October revised interim 
regulation for the provisions in contracts which include the April 4, 1988 
terms and conditions. 

2. THE REVISED REGULATION LACKS PROCEDURES THAT A CONTRACTING OFFICER 
MUST FOLLOW TO DETERMINE WHAT TECHNICAL DATA THE DOD SPECIFICALLY NEEDS 
AND HOW TO MEET THOSE NEEDS IN A MANNER THAt IS LEAST· DETRIMENTAL. TO THE 
CONlRAClOR'S ECONOMIC INlEREST. 

The regulation should be explicit that the Government will not 
acquire technical data or computer software (regardless of the source of 
the funding for the development of the item, component or process) 
unless; 1) the Government has identified a specific need for such data, 
and 2) the need cannot be met through other means, such as through direct 
licensing or non-disclosure agreements. The regulation should also 
provide that the Government will not acquire technical data and computer 
software for purposes of reprocurement if; 1) the original item is 
commercially available, 2) a readily introducible substitute will meet 
the performance objectives, or 3) performance specifications will provide 
sufficient information. 

Where the Government concludes that the acquisition of technical data 
or rights in data pertaining to an item, component, process or computer 
s~ftware developed exclusively with Government funds is necessary, it 
should not impose any additional limitations or restrictions on the 
contractor's or subcontractor's concurrent right to use that technical 
data or computer software for commercial purposes. 

Although we recognize that DoD Directive 5010.12 is referred to in 
the regulation and is intended to provide guidance to Government 
procurement personnel on minimum Government needs, it does not adequately 
address the issues set forth. 

3. THE REVISED REGULATION FAILS TO PROVIDE LIMITED RIGHTS STATUS TO 
PRIVATE EXPENSE DATA NOT PERTAINING TO "DEVELOPED" ITEMS, COMPONENTS OR 
PROCESSES. 

The general category of private expense data not pertaining to 
developed items, components or processes is completely overlooked in the 
revised regulation. No legend is apparently authorized for this data and 
such a legend ·should be provided. 



4. THE REVISED REGULATION DOES NOT LIMIT RECORDKEEPING REQUIREMENTS FOR 
SUPPORliNG THE VARIOUS NOliFICATIONS, LISTINGS, JUSTIFICATIONS AND 
REPRESENTATIONS TO TECHNICAL DATA DEVELOPED PRIOR TO THE EFFECTIVE DATA 
OF THE REGULATION. 

The notification, listing, justification and representation of 
limited rights in technical data applicable to items, components and 
processes to be used in contract performance, but previously developed, 
imposes an immense new recordkeeping burden on contractors. For many of 
these items, the financial, engineering or contractual records needed to. 
support claims of limited rights are simply not available or would entail 
a major effort to construct. It would be costly and very unlikely that 
contractors could provide satisfactory documentation for the validation 
requirement on such data. In order to reduce the paperwork burden that 
unnecessarily increases the cost of contracting this has to be revised to 
be more equitable to contractors. 

5. COMPUlER SOFTWARE AND SOFTWARE DOCUMENTATION ISSUES NEED FURTHER 
STUDY BEFORE A FINAL REGULATION IS ISSUED. 

CODSIA is concerned that the DAR Council has not given adequate 
consideration to rights in computer software, computer software 
documentation, software tools, source code, flow charts and other 
information relating to proprietary software. The regulation creates 
such ambiguity in this matter as to deter owners of reusable software 
components from offering to embed modifications thereof in weapons 
systems. For example, DFARS 252.7013 (c)(2)(ii) would seemingly grant to 
the Government unlimited rights in derivative software "generated as a 
necessary part of performing a contract ... However, the term 11 generated" 
is nowhere defined and could be interpreted to encompass, by way of 
example: 1) the trivial translation of a proprietary software component 
from one computer language to another, or 2) only the reproduction under 
contract of a software component. 

We believe the DAR Council should remove computer software from the 
technical data regulation and promptly develop and publish for comment a 
separate, extensively revised, regulation on computer software. We would 
welcome the opportunity to continue to assist in this endeavor. If no 
separate regulation on computer software is to be developed in the near 
future, the October revised regulation must be revised to provide for 
equitable treatment of software developed at private expense. 

6. THE PAPERWORK ISSUES NEED FURTHER STUDY AND CONTROL BEFORE A FINAL 
REGULATION IS ISSUED. 

The October revised regulation still creates an immense and 
unnecessary paperwork burden which is diminished only marginally from the 
paperwork burden associated with the April interim regulation. The time 
and expense necessary to compile the required information in order for 
contractors to comply with the regulation, and for the Government to 



evaluate contractors• submissions, will not be cost-effective. In our 
view, the procurement process will be overladen with unwarranted 
administrative complexity and the objective of efficient procurement of 
supplies and services will not be accomplished. 

RECOMMENDATION 

We recommend that a joint Government/Industry group be established to 
review the comments submitted on the October revised regulation and 
develop a final technical data and computer software regulation that 
complies with the law, the President's Executive Order and the 
suggestions of OMB, and is a cost-effective ·means of procurement. The 
overhaul of the policy on rights in technial data in the early 60's was 
accomplished by such a joint group. We look forward to meeting with the 
DAR Council to review our concerns with the revised interim regulation. 

Don Fuqua 
President 
Aerospace Association 

~()~ . . _ 
Senior Vice President 
Electronic Industries Association 

Attachment 

Sincerely, 

~John L. Pickitt 
President 
Computer and Business Equipment 

Manufacturers Association 

ichard Iverson 
esident 

i zrican Electronics Association 

1{~4~ ;j_ f(~ 
Wallace H. Robinson, Jr. 
President 
National Security Industrial 

Association 



* With respect to computer software, in the clause at 
252.227-7013, revise (c)(l) Restricted Rights by adding a new 
subparagraph (iii) which·would parallel the proposed new 
subparagraph (iii) under GPLR above: 

"(iii) In cases where the Gov~rnment would otherwise be entitled 
to unlimited rights, unless the Contracting Officer determines 
during the identification of needs process that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology." 

* Add the following new~subparagraph after 
252.227-7013(b)(2)(iii): 

"When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
organization which is interested in commercializing the data, the 
government will negotiate Government Purpose License Rights which 
will expire if the contractor fails to make reasonable efforts to 
pursue commercialization." 

With my thanks for your interest and attention, 

.Sinc~rely, 
) . - . 

~ ·' - . 

_;,L_ ____ j 
Patricia B. Tucker 
Director, Awards Management 

and Resource Information 

PBT:gc 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD(P)DARS 
C/o OASD(P&L) (MRS), Room 3Dl39 
The Pentagon · 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303; Comments of PIA to the 
interim rule 48 CFR Parts 227 and 252 
on technical data/computer software 

Dear Mr. Lloyd: 

The Proprietary Industries Association (PIA) appreciates 
the efforts of the DAR Council to assure full industry 
participation in the formulation of the regulations on 
rights in technical data and computer software. 

We welcome the improvements that were made in the 
October, 1988 revised interim regulations, but believe 
they are not without serious flaws. PIA member com­
panies remain deeply concerned that the Government may 
claim unlimited rights in technical data in prior 
development or in a minor modification to a product 
when it has not paid for the development of the 
product. 

We are also concerned that the Government may attempt 
to claim unlimited rights in technical data when 
development is required by a prime contract, but the 
item, component or process is provided by a subcon­
tractor and is already developed. While the listing 
procedures permit an assertion of limited rights in 
this case, experience suggests that this interpreta­
tion of the definitions is not merely theoretical. 

Simply put, we believe if the contractor or subcon­
tractor sells development work, then the technical 
data pertaining to that development work should be 
subject to Unlimited Rights. If "development" is not 
sold, then the Government should not be able to claim 
Unlimited Rights by virtue of a contractual require­
ment to produce and deliver an already "developed" 
item. Under these regulations a contractor or sub­
contractor who makes innovative manufacturing changes 



2. 

to their component in support of a Government contract or sub­
contract no longer has the option to sell their product without 
loosing rights. Under these circumstances the defense base will 
continue to erode, as has been well documented by the media and 
in various studies conducted over the last 4 years, including 
OFPP's recent letter and the October 1988 Cal Tech report. 

The definitions also have the effect of broadening the record 
keeping requirements associated with Subpart 227.4. In August, 
1988, PIA surveyed its members to determine how many hours of 
data validation response takes under the "historical", imputed 
definition of developed at private expense. Respondents were 
also asked to report the number of hours spent when they had to 
negotiate rights in technical data. 

The regulations would require this exercise each time a contract 
for a privately developed item was awarded. Assuming a universe 
of 1,000 private expense developers, the regulation would con­
sume 14 million manhours for this tier alone. The results of 
this PIA survey are .attached. 

These figures do not account for the time that prime contractors 
will have to spend overseeing subcontractor marking systems and 
negotiations. While we acknowledge your DFARS requirement to 
negotiate for greater data rights in some cases, we are concerned 
with the dramatic increase in overhead costs this formulation 
promises to add to Government contracting. 

Our suggested changes to the regulations follow. We have tried 
to focus on those areas which we feel are most critical, and 
those areas which are in need of clarification. ~bile we. 
recognize that the recommendations we made with respect to the 
April 1, 1988 regulations are numerous., we are still hopeful that 
the spirit of the changes we suggested could be captured in a 
regulation on rights in technical data. 

PIA has been encouraged by the report to Secretary Carlucci from 
Under Secretary of Defense for Acquisition Costello, in which he 
states that "requirements of the competition advocates for free 
and open price competition for subcontractors and suppliers have 
the effect of keeping the supplier base in constant turmoil and 
make it virtually impossible for defense contractors to build a 
stable base of reliable, high quality, cost-effective vendors." 
Since technical data appears to be the preferred means of pro­
viding for price competition for components, we remain hopeful 
that Mr. Costello's industrial base concerns will find their way 
into the final regulation for the DFARS Parts 227 and 252. 

Sincerely, 



PROPRIETARY INDUSTRIES ASSOCIATION (PIA) 
. Comments to DPARS Parts 227 and 252 

(effective 10/31/88)J DAR Case 87-303 re. 
Interim Technical Data Regulations 

(1) DFARS 227.471 and Clause 252.227-7013(a) (DEFINITIONS) 

The definitions of "Developed Exclusively with 

Government Funds", "Developed Exclusively at Private 

Expense", and "Required for the Performance of a 

Government ~ontract or Subcontract" quite literally 

state (when taken together) that the Government may lay 

claim to Unlimited Rights (ie., an unrestricted free 

use) in any technical data associated with any 

privately-funded "development" work that takes place 

during and if any contract or subcontract ever necessi-

tated the same "development". The Government need not 

contribute even a penny of such "development". 

This definitional approach makes, quite simply, the 

words "Expense" meaningless in both definitions, 

because expense or funding has little to do with 

eventual right to use. It completely exacerbates the 

definitional guidelines in the legislative history of 

Pub. L• 99-500, as well as 3 decades of decisional law, 

DoD policy and.practice. 
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Development activities, as defined in the FAR, includes 

test, evaluation, prototypes and product improvements. 

As a result, the Government will claim Unlimited Rights 

in changes to a product without paying for the change. 

Modifications to a already-developed product do not 

constitute development. This is not clear in the 

regulations. 

Because it is highly unusual for the Government to use 

unmodified, "off-the-shelf" products in weapons 

systems, the Government would claim Unlimited Rights in 

a portion of almost every item, component or process 

procured from private industry, regardless of who paid 

for the modification. Application engineering is the 

norm for PIA's members. 

For that portion of ~he product that the.contractor or 

subcontractor believes to have been developed at 

private exp~nse, there is an additional problem. In 

the past, contractors and subcontractors relied on 

their written ·agreements with respect to rights in 

technical data, and the initial source of development 

funding, as justification for their assertions of 

private-expense development. Rarely was industry 

challenged; but when it was, it relied upon records 
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demonstrating that development work was not charged to 

nor called out in the contract or subcontract. 

Under a firm-fixed-price production contract, there 

was no need to keep records to demonstrate that a 

modification (ie., application engineering) not charged 

to the contract may, or may not, have been necessary 

under a hardware supply contract. 

As a result, the Government will claim Unlimited Rights 

in technical data pertaining to future product applica­

tions for which they do not have to pay. Products and 

processes developed at private expense in the past may 

be deemed in the present to be "Developed Exclusively 

with Government Funds" when challenged under the 

current regulatory definition. 

As we have mentioned before, these definitions do not 

reflect, in our opinion, the intentions of the Packard 

Commission. And as we have also mentioned before, the 

authors of the LMI Report on Technical Data, commis­

sioned and published by the Packard Commission· concur 

that the definifion ascribed to "required as an element 

of performance" (now changed to "required for perfor­

mance") expands the Government's claim to unlimited 

rights in technical data much further than they intend. 
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PIA suggests that the Department confines its reach as 

follows: 

"Developed Exclusively at Private Expense" as used 
in this subpart, means, in connection with an item, 
component, or process, or identifiable subpart that 
no development costs were direct costs under the 
contract or subcontract and that development of the 
item, component or process was not required for 
performance of the Government research and develop­
ment contract or subcontract. Independent research 
and development and bid and proposal costs, as 
defined in FAR 31.205-18 (whether ot not included 
in a formal independent research and development 
program), are considered funded at private expense." 

"Developed Exclusively with Government Funds", as 
used in this subpart~ means, in connection with an 
item, component or process (or an identifiable 
subpart) that the costs of development were paid 
for in whole by the Government as a direct cost 
under the Government contract or subcontract and 
that development of the item, component or process 
(or identifiable subpart) was required for perfor-
mance of a Government research and development 
contract or subcontract. 

"Required for the Performance of a Government 
Contract or Subcontract" as used in this subpart, 
means that the development of an item, component, 
or process, (or identifiable subpart thereof) was 
specified as an element of performance in the 
Government research and development contract or 
subcontract with the developer." 

These definitions would allow the ·Government to obtain 

legitimate use rights for its funded research w~rk and 

would reinstate definitions which acknowledge the 

source of upfrorit development funding as a legitimate 

test of private-expense versus Government funding. The 
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Government would not be in th~ position of "specifying" 

for "development" in the statement of work of a truly 

nondevelopmental fixed-price production contract, and 

the concept of private expense could be retained. 

Simply stated, these definitions would prevent syman­

tical games-manship from both industry and Government 

procurement agencies. If a contractor or subcontractor 

took a Government R&D contract or subcontract then it 

would have to take it at no cost in order to retain 

Limited Rights status. If the Government funded the 

award then it would have Unlimited Rights, or at worst 

GPLR status. 

(2) DFARS 227.473-4 and Clause 252.227-7037 (VALIDATION) 

DFARS Clause 252.227-7013 (and 10 USC, Sec. 2320) allow 

the Government to "negotiate" for rights greater than 

it would otherwise be entitled to, ana to grant back 

rights to the contractor or subcontractor. If those 

written agreements, which will result in rights in 

technical data for one party or the other, do not 

conform to the definitions of Unlimited Rights or 

Limited Rights for purposes of validation challenges, 

and, therefore, cannot be sustained when challenged, 



there is little incentive for either party to agree 

to fewer rights than those to which it is otherwise 

6. 

entitled. This is particularly true in cases where 

the records to demonstrate conformity with the current 

regulatory definition of "Developed Exclusively at 

Private Expense" were not required to be kept prior to 

1988. 

We concur with CODSIA's recommendation that a sentence 

should be added to DFARS Clause 252.227-7037 (regarding 

Validation of restrictive markings) to waive this 

Clause where a written schedule (list) agreement is 

negotiated. In other words, a contract should be 

binding on both parties; otherwise negotiating agree­

ments in a waste of time. Open-ended language such as 

in DFARS 227.473-l(a) (iii) should be deleted. We 

suggest the following: 

"(d) (5) No right to challenge a restrictive 
marking shall exist with respect to technical data 
for which an agreement, such as that contemplated 
in DFARS 252.227-7013(b) (3), has been reached 
between the contracting parties regarding the 
rights with which such technical data was to be 
delivered to the Government." 

(3) DFARS 227.473-l(a) (3) and -l(b) Cll and Clause 252.227-
7013(k) (ESTABLISHING RIGHTS IN TECHNICAL DATA 
"LISTINGS") 

This provision says that items, components or processes 

in which the proposal {or offeror) asserts Limited 
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Rights shall be placed in the prime contract "list", 

unless the Contracting Officer has {specific) grounds 

to "question" the validity of the restrictive marking. 

The language is vague and open to administrative abuse. 

This doesn't refer to or require a validation challenge 

under 252.227-7037 {presumably because there is no 

contract right to do so at that point). 

It's unclear as to the procedure the Contracting Officer, 

should follow as to a data rights predetermination 

either. 

This same provision refers the Contracting Officer to 

DFARS 217-7201 {if appropriate), which sets forth 

procedures for deciding if and how to compete a 

component developed at private expense. Acquisition 

of greater rights is only one option. Our rewritten 

provision (below) clarified both the reference to 217-

7201 and the state of limbo created by the phrasing of 

the provision. We suggest the following: 

"(b) Establishing Rights in Technical Data 
(1) If the offeror or the contractor is asser­

ting Limited Rights in its technical data, the 
Contracting Officer shall include the item, 
component or process in the list in the contract 
described at 252.227-7013{k). If appropriate, the 
procedures at 217-7201 will be followed. If 
necessary, the Contracting Officer will negotiate 
to obtain greater rights pursuant to 227.472-



3(b) (2). Unless the contracting parties reach· a 
predetermination agreement as to the use of the 
technical data, all assertions are subject to 
Government review and possible challenge in 
accordance with 227.473-4 and 252.227-7037." 

8. 

PIA is mi.ndful that the new interim regulation attempts 

to protect subcontractors rights in DFARS 227.473-

6(a) (4) and Clause 252.227-7013(i) by requiring prime 

contractors to protect subcontractor •listing" rights. 

However, PIA's basic concern hasn't yet been satisfied. 

That is, an innovative subcontractor probably will not 

agree to deliver its proprietary data via a subcontract 

CDRL unless the prime contractor and the Government (as 

a third-party beneficiary) are contracturally bound to 

recognize the restrictive markings on the data when 

delivered. The new DFARS definitions (mentioned 

above), give such a subcontractor no assurance whatso-

ever that it will continue to have Limited Rights 

protection. Unless the DFARS recognize this sanctity 

of contract principle, the DoD simply won't get many of 

its most innovative subcontractors to agree to deliver 

truly proprietary data. Please review our more speci­

fic comments on page 36 through 38 of our May 31, 1988 

Comments document. 
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(4) DFARS 227.473-2 (INCENTIVES FOR INNOVATION) 

Public Law 100-456, Section 806 (November 1988) (codi­

fied at 10 USC, Section 230S(d)) prohibits the Govern­

ment from requiring an offeror to propose to provide 

the Government with the ability to competitively 

acquire an item developed exclusively at private 

expense unless the original supplier of the item is 

unable to satisfy program schedule or delivery 

requirements, or the original developer is unable to 

find a way to meet the agency's mobilization needs. 

Since obtaining reprocurement rights in technical data 

have been a primary means of providing for competition 

between identical items, this prohibition must be 

included in DFARS 227.473-2. 

PIA continues to assert that subsection 227.473-2(b) (2) 

allows the Contracting Officer to •evaluate• a proprie­

tary supplier out of the competition simply because the 

supplier invokes the protection of 10 usc, Section 

2320(a)(2) (B), which allows it to restrictively mark 

its privately-developed data. 
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The statute at Section 2320(a)(2)(F) simply prohibits 

any coercive solicitation or evaluation of privately 

developed data as a condition of bidding on a contract 

or for an award of a contract. It quite literally also 

applies to "subcontracts". Public Laws 99-500, 100-180 

and 100-456 support this prohibition. Interim DFARS 

227.473-2(b) (2) undermines and negates this statutory 

protection. 

Please review our more specific comments at pages 42 

through 45 of our May 31, 1988 Comments document on 

this point. 

(5) DFARS 227.473-6 and DFARS Clause 252.227-7013(i) 
(SUBCONTRACTOR RIGHTS) 

The provision on subcontractor rights should also be 

amended to reflect the responsibilities of the 

Government and an offeror/contractor under Pub.L. 100-

456, Sec. 806 (discussed above). The appropriate place 

to add this reference is in 227.473-6(a) after "10 

USC", and in 252.227-7013(i) (1) after "10 USC". 

DFARS Clause 252.227-7013(i)(6) is redundant and 

creates an environment in which constructive default on 

the part of the prime contractor is inevitable. If the 
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DFARS prohibited the Government from requiring the 

prime contractor to secure for the Government greater 

than Limited Rights in privately-developed technical 

data, then this provision would not be so onerous. The 

continuing position of the Government is that it is 

entitled to ask for reprocurement rights in all 

deliverable technical data in prime contract solicita­

tions. This is arguably illegal, because it puts the 

prime in the position of contractually committing to 

assure subcontractors will in someway sell or otherwise 

relinquish rights in technical data as a condition of 

award. This provision establishes a conflict of 

interest, in fact, given the Government's actual 

solicitation practices. It should be deleted. 

Subcontractors who ·are entitled to assert Limited 

Rights in technical data may refuse to sell or 

otherwise relinquish rights in technical data via 

negotiation or otherwise. If the outcome of the so­

called "negotiation" is presumed due to a contractural 

commitment in the prime contract, then the prohibition 

in 10 USC 2320(a) (2)(F) has been violated. It is 

contrary to the law for the Government to create this 

situation. It is also contrary to the law for the 

prime contractor to be forced to refuse to purchase 



or require Unlimited Rights or relinquishment of a 

privately-developed product from its vendors.· 

(6) DFARS Clause 252.227-7027 (DEFERRED ORDERING) 

12. 

"The Competition Handbook" (Nov. 1987) printed by the 

Navy refers to the Deferred Order Clause as follows: 

"Deferred Ordering Provisions - This 'LIFESAVER' 
clause enable the Government to order any data 
generated under a Government contract, even if not 
previously specified as a deliverable, for only the 
cost of reproduction. Thus, if some desired data 
generated by the contractor under this or a previous 
contract had not been previously ordered or was 
omitted from the DO 1423, this clause (DFARS 52.227-
7027) permits its ordering as an afterthought." 
IQ. at ~· 84. 

The Navy's above reference to this Clause is a classic 

misuse of the "deferred ordering" concept. That clause 

is specifically intended for insertion in research and 

development contracts where the Government intends to 

(and does in fact) pay monies to acquire title to the 

technical data and software generated under the R&D 

contract. It was not intended for hardware production 

contracts where the Government has nQt paid "just 

compensation" to acquire legal title to the data. 



The genesis of the current DFARS 52.227-7027 Clause 

lies in the Armed Services Procurement Regulation 

(ASPR), and then the Defense Acquisition Regulation 

·(DAR) Clause 7-104.9(m), also entitled "Deferred 

13. 

Ordering of Technical Data or Computer Software." The 

ASPR and DAR Clauses used the same text language, 

except that their introductory language required the 

Clause to be inserted in a contract "in accordance with 

ASPR/DAR 9-502(c)." 

ASPR/DAR 7-104.9(m) (and the present Clause 52.227-

7027) only require the contractor to be compensated 

"for converting the data or software into the prescri­

bed form, for reproduction and delivery" to the Govern­

ment. In other words, only Xerox costs would be paid 

to the contractor. Prior ASPR/DAR 9-502(c) explained 

why this apparent inequity was so. It stated: 

"Compensation to the contractor shall not include 
the cost of generating such data or software since 
it was already generated in the performance of work 
for which the Government has already agreed to pay 
the contractor." (emphasis added) 

The ASPR/DAR 9-502 data policy section itself is 

entitled "Acquisition of Technical Data and Computer 

Software". Therefore, ASPR/DAR 7-104.9(m) was intended 

only for Government research and development contracts 
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where the contractor was paid to develop the data and 

the Government decided whether to take delivery to it 

at a later time. 

The new interim DFARS equivalent of ASPR/DAR 9-502 is 

DFARS 227.475-2(c). It has since dropped any reference 

whatsoever to "acquisition" of technical data, nor any 

reference to "payment" by the Government for legal 

title to the data. It simply says if the Government 

has a "potential need" for the data, then Clause 

252.227-7027 shall be inserted in the contract. This 

is a misuse of that clause. 

At the very least, it conflicts with the "listing" 

scheme included in these interim DFARS for protecting 

proprietary data. 

In order to cure this confusion, the use of Deferred 

Ordering Clauses should be deleted or confined to 

research and development contracts. 

{7) DFARS 227.472-2(a) (ESTABLISHING MINIMUM GOVERNMENT 
NEED) 

This provision cites a DoD directive which, in its 

current form, instructs a Contracting Officer as to the 

types of data that are used to satisfy certain uses of 
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technical data. The need referred to in the interim 

DFARS suggests more than a mechanical matching of use 

to technical data. It implies a judgmental decision 

that would weigh the burden on the contractor or 

subcontractor to supply the technical data versus the 

urgency of ·the Government need. 

Additionally, directive 5010.12 is undergoing revision 

at this time. The reference should be deleted. 

(8} DFARS 227.472-3(b) (2) (RIGHTS IN TECHNICAL DATA} 

This DFARS provision allows the Government to negotiate 

with its prime contractor for Unlimited Rights in its 

subcontractor's privately-developed data. Use of the 

word "negotiate" implies mutual assent to an agreement, 

which certainly wouldn't be satisfied if the subcon­

tractor is left out of the negotiation. PIA strongly 

supports all of its suggestions on pages 22 through 24 

of its May 31, 1989 Comments document. This is a 

highly improper and fundamentally unfair procedure. 

(9} DFARS 227.475-4 ·(LIMITED RIGHTS PATA TO FOREIGN 
GOvERNMENTS} 

This clause allows a foreign Government access to 

proprietary data subject only to a non-enforceable 
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"prohibition" against further use or disclosure. These 

foreign Governments·must first be required, as a mini­

mum, to execute a Non-disclosure agreement with the 

owner/ developer of the Limited Rights data (similar to 

the Standard Non-disclosure Agreement in DFARS 227.473-

l(d) and demonstrate a means to protect such data. 

As an example on April 11, 1988 the Los Angeles Times 

announced the possibility that General Dynamics was 

preparing to license "all" technical data for the F-16 

aircraft to Japan on a co-production program. This 

kind of activity could emaciate our defense industrial 

base and must be more thoroughly addressed in the final 

DFARS. 

(10) DFARS 227.481-l(a) (1) (ACQUISITION OF SOFTWARE 

These DFARS similarly disregard who funded the 

software's development. All of our comments relating 

to the "definitions" as to technical data similarly 

apply here. 

(11) DFARS Clause 252.227~7035 (CERTIFICATION OF DATA 
CONFORMITY) 

The Certification is, in essence, another form of 

technical data warranty just like DFARS Clause 52.246-



7001. It should be amended so that the certifying 

party agrees that the delivered data conforms to all 

"technical data" requirements of the contract. 

17. 

Further, just like any warranty, it should have an 

established cut off date when the certification expires 

(ie., 52.246-7001 uses 3 years, which is also 

appropriate here). 

(12) DFARS Clause 252.227-7013(1) (DISPUTES) 

For mixed-funded items, this provision implies that the 

prime contractor may negotiate with the Government as 

to the data rights in a subcontractor's data. It also 

states that the Contracting Officer may establish the 

subcontractor's data rights, if negotiations fail. 

This provision doesn't comport with the Fifth Amendment 

due process requirements of the u.s. Consitition. Such 

so-called negotiated determination of a subcontractor's 

rights would not be binding on the subcontractor under 

current federal law. If the Contracting Officer 

established a subcontractor's rights, the subcontractor 

does not have access to the military board Contract 

Appeals rights established by the Disputes Clause. To 

comply with fundamental due process, the subcontractor 

(developer) must be able to negotiate its own legal 



PROPRIETARY INDUSTRIES ASSOCIATION 
Comments to DFARS Parts 227 and 252 

(effective 10/31/88): DAR Case 87-303 re. 
Interim Technical Data Regulations 

ERRATA 

Page 18, Point (13), Paragraph A. The reference should 
be to the September, 1985 DFARS. It should also be 
noted that the reference to the phrasing which deals 
with separability does not consitute an endorsement of 
the September, 1985 regulations, or the definitions 
therein. 
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rights and bring legal action in its prime contractor's 

name if necessary. 

(13) (OTHER CLARIFYING SUGGESTIONS) 

A. Although it appears that the concept of protection 

of privately-developed "separable" baseline tech­

no~ogy is incorporated in the regulation, and 

certainly it has been recognized by the courts, an 

explicit reference to it in the definitions would 

be useful. Such a reference was made in the 

October 1985 interim DFARS. 

B. DFARS 227.472-3(b) (2(ii) appears to mean that a 

Contracting Officer may pay for any form of greater 

rights in technical data (other than Limited 

Rights). It is confusing as written. It would be 

clearer if changed to read "Greater rights in 

technical data, (e.g. G~LR, unlimited rights, etc.) 

may be paid for by a lump sum fee, royalty and/or 

other arrangement." 

c. DFARS 227.472-3(c) uses the term "technical data 

associated with an item, component or process" •. 

The words "associated with" appear to mean 
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something broader than "pertaining to• which is the 

term used in the statute. "Pertaining to• should 

be substituted in that provision. This provision 

also creates a "notice or lose" criteria for mixed­

funding development. It seems unnecessary given 

the other safeguards the Government has built into 

the regulation. 

D. Federal statutes clearly give "subcontractors• 

substantive protection in the area of rights in 

their proprietary technical data. The regulation 

should be revised to add the words "and subcontrac­

tor(s)" in any place that such rights are referenced. 

E. While these regulations are an improvement in tone, 

additional improvement would help. For example, 

DFARS 227.472-1 talks about allowing contractors 

and subcontractors to exclusively exploit technology 

that they have developed. This is not appropriate 

for privately developed items. 
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APPENDIX A 

THE PROPRIETARY INDUSTRIES ASSOCIATION 
SURVEY OF ADMINISTRATIVE BURDEN 

ASSOCIATED WITH THE RIGHTS IN TECHNICAL DATA REGULATIONS 

No. of respondents 

No. of responses 
per resondent 
per year 

No. of hours 
per response 

TOTAL ANNUAL 
REPORTING HRS 

AUGUST, 1988 

DOD ESTIMATES 

16,500 

1 

84 

1,391,040 

PIA ESTIMATES 
---(for lower tiers) 

1,000 *1 

94 *2 

(a) 143 hrs to satisfy 
requirements at 
227.473-4 and clauses 
at 252.227-7028 and 
7038 (April, 1988) per 
respondent. Implied at 
227.473-1(a) (5) and 
252.227-7013 (j) (Oct. , 
1988). *3 

(b) 112 hrs to negoti­
ate rights in technical 
data. (227.472-3, and 
227.473(b) (2) before 
factoring in the 
definitions at 
227.471, April, 1988). 
At 227.472-3(8) (2) and 
227.473-1(c), Oct., 
1988, before factoring 
in the definitions in 
227.471. *4 

255 Hours Total 

14,494,800 *5 



,. ,. " 
(*1) Assumes 1,000 lower tier suppliers who develop at private 

expense •. An alternate calculation could be oerived by 
assuming burden on a per contract basis. The top 500 R&D 
aefense contractors receiv~a 1,289 awaras in 1967.· Assuming 
15 subcontracts involving delivera~le technical data for 
items developed at private expense, per prime contract aware; 
and assuming at least 2 responses.to each subcontract 
solicitation, the Total Annual reporting hours migh~ be 

[(19,335 X 255) + (19,3~5 X 143)) c 

4,930,425 + 2,764,905 = 7,695,230 

(*2) Based on reponses to a survey of PIA memoers, 18 companies 
responded to an average of 94 solicitations per year whict 
require 6el1ve~y of te~hnic~l data and which co~~ain 
technical aata clauses. All of these companies nave 
historically developed product e~:lusively at private expense. 

(*3) The regs essentially move the validation process to ~he 
beginning of the contracting process by virture of the 
certifications process. ·Based on past experience, PIA member 
companies·averaged 143 hours per validation. 

(*4) To negotiate rights in technical data clauses. PIA member 
companies reported an average of 112 hours per subcontract, 
in recent years. 

(*5) Assumes companies successfully compete for 10% of the 94· 
subcontracts for which proposals are s~bmittea. calculation 
[(i respondees x number of responses x 142) + (# responoees x 
9.4 X 112) 

Hours per Response 

Responses per year 
Total annual hours 

Aug. cost per hour 

Estimated cost to Indust•ry 

DOD - Tech 
Data est. 

84 

1,391,040 

15.43 
20,441,664 

PIA - ~['ech 
Data est. 

143 per solicitation 
112 oer cont~act 
255 per successful 

bid 
94,000 

14,494,800 

SO.OO(compensation) *1 
$724,740,000 

*Based on reported industry averages for yarious occupations 
including managerial, engineering, financial, and legal at sr. and 
jr. levels. PIA member companies reported a high aegree of 
involvement of managerial employees in validation and negotiation. 

'.\.~: . l--
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~Shipbuilders 
· Council ot 

America 
1110 ~rmont Avenue, N.W. 
Washington, D.C. 20005-3553 
202-n5-9060 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

November 22, 1988 

The Shipbuilders Council of America submits this letter in response 
to the request for comments on the Department of Defense interim rule to 
implement section 808 (Rights in Technical Data) of Public Law 100-180. 
The Council is the national organization representing principal domestic 
shipbuilders, ship repairers, and the vendors of equipment and services to 
those industries. This interim rule published on October 28, 1988 in the 
FEDERAL REGISTER is intended to replace in its entirety the interim rule 
on the same subject that was published for public comment on April 1, 
1988. 

The Council's specific comments on the interim rule are set forth 
below. 

1. Definition 227.471 

•Detailed design data": line six, "in" should be "an". 

"Developed Exclusively with Government Funds": 

o Line five, insert "directly" before "paid". This is what is 
intended. Omitting "directly" leaves· room for the argument that 
the definition covers items charged to indirect accounts. 

o For the phrase "for the performance of" substitute •as an 
element of performance under. " (See below for explanation.) 

"Required for the Performance of a Government Contract or 
Subcontract": 

o The broadening of the definition of "Required as an element of 
performance. . " in the April 1988 interim rule to include 
"development necessary for performance of a Government contract" 
had the effect of negating the spirit and letter of the law and 
of Executive Order 12591. As we stated in our comments on the 
April 1988 rule, the broadened definition could encompass items 
developed exclusively at Contractor expense in anticipation of 
receiving a contract, but which could be said to be necessary 
for the performance of the anticipated contract. This was a 
case of the definition being broadened artificially by adding 
words which subvert the plain meaning of the term being defined. 



.. ·. 
The drafters apparently have attempted to mitigate this by now 
removing entirely any reference to "element of performance." 
But in so doing they have fallen into another trap: "required 
for the performance of" is now defined as •necessary for the 
performance of." Since these phrases are identical in meaning, 
the definition is nonsense. 

o The drafters also attempted to respond to critic ism by adding 
the condition of •accomplished during.• This does very little. 
In the real world, a contractor developing. at his own expense an 
item necessary for the performance of a contract will probably 
still be developing it up until the moment he uses it on th~ 
contract. To shield it from the Government/his competitors 
under this overreaching definition, he will have to complete 
development of the item before he signs the contract. This is an 
unfortunate situation, made even worse by the restrictive 
definition of •Developed" adopted in 1985. Taken together, the 
definitions constitute a strong disincentive to a contractor 
investing funds to improve his competitive position. The 
natural result will be more expensive products. 

o We recommend that the term and definition in the April 1987 
DFARS of •Required as an element of performance under a 
Government contract or subcontract" be reinstated in place of 
the subject term and definition, but with the deletion of the 
last phrase "or that the development was necessary for 
performance of a Government contract or subcontract.• 

"Developed exclusively at private expense•: we recommend that the 
following definition be adopted: 

• 'Developed exclusively at private expense', as used in this 
subpart, means, in connection with an item, component, or 
process, that no part of the cost of development was paid for 
directly by the Government and that the development was not 
required as an element of performance under a Government 
contract or subcontract. Items, components, or processes for 
which the costs of development are charged as indirect costs 
against Government contracts or a Government contract shall not 
be cons ide red as paid for directly by the Government; such 
indirect costs specifically include, but are not limited to, 
independent research and development and bid and proposal costs 
as defined in FAR 31.205-18 (whether or not included in a formal 
independent research and development program)." 

This definition overcomes the following objections to. the proposed 
definition: 

a. It encompasses the points raised above regarding •element of 
performance.• 

b. The sentence beginning "All other indirect costs. . • is not 
needed because if development was required as an element of 
performance in a Government contract or subcontract, then the 
item comes under the definition of "Developed exclusively with 

2 



Government funds." 

c. It goes some way toward defining "indirect costs," rather than 
using a new term whose meaning is not entirely clear from the 
context. 

d. The proposed definition has an air of being tacked together 
(which it has been). The substitute integrates and rationalizes 
the concepts of indirect costs and IR&D and B&P costs, making 
obvious that !R&D and B&P costs are types of indirect costs. 

The changes to the DFARS by the DAR Council noted in the preceding 
comments are of the same stripe. They represent attempts to reach 
more of a contractor's technical data developed at private expense. 
As such, they are contrary to both the spirit and the letter of the 
law (10 U.S.C. 2320 and 2321) and of Executive Order 12591. The 
purpose of these provisions of law was to foster creativity and 
innovation in the defense industries. The revisions noted will have 
the opposite effect; they should be withdrawn in the interest of 
maintaining a strong defense industrial base. 

2. Computer software 

There are many inconsistencies in the treatment of computer 
software: 

o The definitions of "Developed exclusively with Government 
funds," "Developed exclusively at private expense," and 
"Required for the performance of a Government contract or 
subcontract" make no mention of computer software. Yet the 
clause at 252.227-7013(c)(l)(ii) addresses "commercial 
computer software and related documentation developed at 
private expense." Do the listed definitions not apply to 
computer software? If not, why not? 

o By title, section 252.227-7013(i) deals with technical data 
and computer software. Subparagraphs (2) and (4) refer to 
"technical data or computer software" [though subparagraphs 
(3) and (6) omit inclusion of computer software; was this 
an error?]. But subparagraph (1) invokes 10 U.S.C. 2320 
and 2321 and DFARS 252.227-472-1 [it is assumed 227.472-1 
is meant], all of which by title and content address only 
technical data. 

o Section 227.473-1 by title covers only technical data. Yet 
the procedures in this section mention technical data and 
computer software. Reference is made to section 252.227-
7013(j), .which requires notification regarding "items, 
components, processes and computer software.• 

o Subparagraph 227.473-l(a)(5)(ii) requires the provision at 
252.227-7028 which obliges the contractor to identify 
deliverable technical data which it has delivered or will 
deliver under other contracts. No such requirement is made 
for c~mputer software. Is this intentional? 

3 



o · The policy at 227 .473-l(b) (2) provides for the contractor 
to obtain exclusive commercial rights in technical data 
developed under a contract, and to negotiate rights .in 
technical data pertaining to items, components or processes 
developed with mixed funding. No such provisions are made 
for rights in computer software. 

o 252.227-7013(c)(l)(ii)(C) obliges the Government not to 
make restricted rights computer software available to third 
parties without the prior written approval of the 
contractor. There is no such agreement with respect to 
technical data furnished with limited rights. 

o It has been stated elsewhere that this interim rule deletes 
the •list or lose• requirement. This is apparently the 
case with technical data. Yet the clause at 252.227-7019, 
which is required [by 227.481-2(b)(2)] for negotiated 
contracts in which the clause at 252.227-7013 is required, 
states, "If no such computer software [to be delivered with 
restrictions] is identified, all deliverable computer 
software will be subject to unlimited rights." This is 
list or lose. Furthermore, the listing requirements in 
252.227-7019 are redundant to or inconsistent with those in 
252.227-7013(j) and (k). 

o Section 227.475-4 deals with delivery of limited rights 
technical data to foreign governments. Section 227.481 says 
nothing about delivery of computer software to foreign 
governments. 

o Section 227.481-2 allows for deviations from section 
227.481 to be requested from the DAR Council. No such 
deviations are provided for with respect to technical data. 

o Contractors who inadvertently omit restrictive markings on 
technical data or computer software · may correct the 
omission. Under 227.481-2(d)(2), there is no time limit. on 
correction of computer software markings. Under 227.473-
3(c), however, the contractor may make corrections to 
technical data markings •within six months after delivery." 

o In 227.473-l(c)(3), GPLR and limited rights are mentioned 
in connection with computer software. 

o In 252.227-7013(f), the Government's treatment of 
unjustified or nonconforming markings on technical data is 
different from the treatment of markings on computer 
software. 

o Should 252.227-7013(i)(3) cover computer software as well 
as technical data? 

These seeming inconsistencies in treatment of computer software 
should be verified. If the different treatment is intentional, 
this should be noted explicitly in the policy section. 

4 



4. With respect to section 227 .472-2(b)-, the -reference to 227.472-
3 (a) (1) is not understood. Perhaps the reference intended is 
227.472-3(a)(l)(iv). 

5. In section 227.472-3: 

o Line four, •limiting• should be "limited." 

o In subparagraph (b)(l), line eight refers to •th~ limited 
rights legend," but there is no antecedent for this 
reference. If it- refers to the limited rights legend at 
252.227-7013(b)(3)(iii), this should be explicit. 

6. In section 227.473-1: 

o See note above regarding inconsistent treatment of computer 
software. 

o In subparagraph (a) (1) , line eight, reference is made to 
•contractor's or any subcontractor's intended use ... " of 
items, etc., for which technical data will be submitted 
with other than unlimited rights. Subparagraph (a)(2)(ii) 
gives the conditions under which an offeror's proposal may 
be deemed to be unacceptable if such information is not 
submitted, and refers to 252.227-7013(j). 

There is a serious deficiency here. With the deletion of 
252.227-7035, 7013(j) now appears to be the only clause in 
the regulations which attempts to impose on the 
offeror/contractor a duty to notify the Government prior to 
use of an item, etc. , for which technical data will be 
furnished with other than unlimited rights. However, 
7013 (j) does not specifically address "intended use" or 
•prior use," but only "use." 

In view of the •list or lose. the contract" tone of 
subparagraph (a)(2)(li), the requirement for advance notice 
should be made much more explicit than it is. The 7013 
provision has historically been a contract clause, and in 
all other respects but section (j) is still a contract 
clause, as opposed to a solicitation clause. It is 
suggested either: 

a. a separate solicitation clause along the lines of 
former 7035 be promulgated; or 

b. the language in 7013 (j ) be clarified 
~ppropriately and that a preamble to the whole 
clause be used in solicitations calling attention 
to the solicitation aspects of 7013(j). 

Furthermore, subparagraphs (a)(2)(ii) and (a)(3)(i) should 
be couched in terms of best efforts by the contractor. A 
contractor -- for example, a shipbuilder -- may anticipate 
having thousands of vendors on a ship construction 
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3151 KENWOOD • BURBANK, CALIF. 91505-1052 
PHONE (818) 843·6211 • FAX (818) 843·1209 • TWX 910·498-2257 

DErENSL ACQUISITION REGl~ATORY COL~CIL 
The Pentagon 
Washington. D.C. 20301-3062 

Attn: Mr. Charles W. Lloyd 
[xecutive Secret~ry 
r' ,, n ,-..~ .. ·- .. ~ . ..; 1 
LJ.:-\..1:\ v'.ll.lll\.. L.J.. 

ODASD(f')/DARS 
% OASD (P&L) (MRS) 
Room 3Dl3':J 

Subj: DAR Case 87-303 
Interim DfARS [ffective 10/31/88 

Ref: federal Register 
\" (i l . 5 3 ~~ 0 . 2 0 ') 
friday, October 28. 1988 

Gentlemen: 

18 November 1988 

llydra-Electric Company is a small business engaged in the manufacture of 
comi;ir-:rci<->1 and military prop:·ietary pressure s~itches, thermal s\;i.tches 
and flow control valv·es. These products are based upon technology and trade 
secret processes and techniques. deveioped at priYate expense during the c:ompa­
n:- ·s thirty (30) ye<n·s of existence. The products a1:e supplied for aerospace. 
g1·c;ui1.d and sr:.;;-: ba::.ed \.\-eapon sy s teuis. 

Ne~ applications resulting from requirements generated by prime contractors~ 
first and second tier subcontractors are engineered and produced by scaling 
or modeling from pre\.;iously produced hardlNare, i.e. applying the techrwlogy, 
t radc secret processes and techniques de-.:eloped at private expense. The 
teclu1.Glogy, trade secret processes and teclmiques are pri·"'·ate property and 
assets of the company. As \\·ith other company assets. they cannot be sold or 
negotiated a-way \\:ithout de\·aluing or destroying the company. 

llydra-Electric's products are essentially lo~ cost, non-repairable thro~a~ay 
components. The Governmen.t has no need for data to competitively procure 
spare parts or field support for lo~ cost. non-repairable throwaway items. 
llydra-Electric believes such items should be exempt from the regulations. 

MANUFACTURERS OF PRESSURE ACTUATED SWITCHES 

GAUGE • DIFFERENTIAL • ANEROID • ABSOLUTE • VACUUM 

ZERO ABSOLUTE TO 3DDD PSI 
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DAR COr:\CIL 
18 ~ovember 1988 
Page 2 of 3 

The switches and valves may be competitively procured at the LRU (Line Re­
placeable Unit) level by use of the requirement/specification data generated 
by the prime contractor or the subcontractor as the Goverrunent has unlimited 
rights to that data. 

Under the proposed regulations. especially the definitions, scaling/modeling 
of our baseline teclmology to fit a new application could be construed as 
"mixed funding development" and would be subject to Government Purpose License 
Rights. This of course would destroy a company such as IIydra-I:lectric by 
fut·cing disclosure and release of the basic proprietary· technology and trade 
se(rEt ~rocesses ~hiLh are the main assets and private property of the com~a-
1J~' • 

As a small business, IIydra-Electric does not have the sopl1ist icated account in~ 
syst•::m.s to segregate:. accumulate and fully document Internal Resea1·ch and 
Iil"..:·~~elof·ment/Did and Proposal Expenses. Ilo~ever even ,.;i th an accounting 
system to <..iCcomplish those tasks. the interim regulations ~ould still ~robobly· 
f,n·\:.:\:: art inteq::.re.tation that "mixed funding de\;elopment" \rOas involYed in any 
Iie~ applicati~n 0r p~ogram because of the nature of small bu~iness ope~ations. 

~heG apprc~chcd by a Prime o~ a subcontractor for a proposal or a bid on a 
neh re4uirement o~ application. a small business ~ill submit a conceptual 
dra\.dr.; to the rc:quester along "'ith his comnH:rcial proposal. It is not. feasi­
ble u_·, iii::::.kr.: CCiiliplete manufactu1·ing dra~·ings or complete all testing priGl- tu 
submissicn of the proposal due to time and financial constraints. The proba­
bility uf Sticcc:ss ii'i. obtaining a contt·act is usually one in ten because of the 
numb.:::t· of firms solicited. 

Th~ conceptual dra~itig simply indicates that based upon utilization of its 
to::..:lnl.•.il<'if.>" alid t rad<:: s.::c1·ets the small business can through application and 
manufacturing engineering prepare data to manufacture and test a component 
~hich ~ill meet the requirements of the requester's specification/requirements 
after· n:ce ipt of a contract or purchase order. Since the data would be .Pre­
pared after a~ard and based upon it's record in the last four (4) years .. the 
GovE:nuuent '-''ould claim "mixed funding development" under the proposed regula­
tions. 

Hydra-Electric could not accept a purchase order or contract under those 
conditions. 
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DAI~ COU~~CIL 

18 November 1983 
Page 3 of 3 

Hydra-Electric could not accept a production contract with a deferred data 
ordering clause unless the data were fully defined and the rights to such 
data were irrevocably defined in the initial purchase order or contract. 

Dydra-r:lectric Company fully supports and endorses the efforts of the Proprie­
tary Industries Association to protect the property rights of innovative 
cont1·actors ar.d subcontractors through their position papers, comments and 
suggestions to tht: DAR Council as they are the only organization which repre­
=-ent.s the interest~ of small business in this regard. 

Sincerely, 
llydra-Electric Company 

JJ I !.i/ '1!1./ fi.J 
/
/1 •' /// ;" ,:' •'1 I I /I; 1.'(. I; ,:/ l ! / l·:! ·lr.-t · ·· ,_- • I I' ~ · .· 

Richard G. ~·~ilt 

Executive Vice President 



JUNITED . 
~ TECHNOLOGIES 

September 19, 1988 

The Honorable Robert B. Costello 
Under Secretary of Defense 

for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

United Technologies Building 
Hartford. Connecticut 06101 
203/728-7613 

Frank W. McAbee. Jr. 
Vice President 
Government Contracts 
and Compliance 

My August 26, 1988 letter to you stated United Technologies' 
concerns relative to certain provisions of the interim rule on 
rights in technical data and computer software (DFAR 
52.227-7013). We now understand that Mrs. Spector has agreed to 
meet with a group from the Defense Policy Advisory Committee on 
Trade (DPACT) to discuss industry concerns prior to issuance of 
the final rule on this subject. 

We are very pleased that this opportunity to present our views is 
being afforded and that the final rule may reflect a more 
equitable government/industry balance. In the interim, United 
Technologies will accept contracts containing DFAR 52.227-7013, 
on the assumption that all definitions contained in the 
aforementioned DFAR relate only to that clause and do not change 
other regulations. 

Thank you for your consideration of this matter, and we look 
forward to the results of the DPACT meeting with Ms. Spector. 

Sincerely, 

Frank W. McAbee 
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•Required as an Element of Performance Under a 

Government. Contract or Subcontract•, ae used in this 

subpart, means, in connection with the development of an 

item, component, or proceaa, that the development waa 

specifie~ in a Government contract or aubcontract(.) 4+ 

thet th~ •e't'elepMtA' was Reeeaeary f·&r perHr~A~RGe .of a 

F . .l 

14. 

•Restricted rightsw, as used in this subpart, means 

rights that apply only to computer software, and include, as 

a minimum, the right to-

(a) Use computer software with the computer for which or 

with which it was acquired, including use at any Government 

installation to which the computer may be transferred by the 

Government, 
-(b) Use computer software with a backup computer if the 

·computer for which or with which it was acquired is 

inop•rativ~, 

(c) Copy {reasonable numbers of) computet prograrna for 

safekeeping (archives) or backup purpoaesr and 

(d) M~dify cotnputer software, or combine i·t with other 

aoftware, subjec~ to the provision that those portions of 

the derivativ~ software ineorporating·reatricted rights soft­

ware are subject to the 8a1ne restricted rights. 

fn od~itien 1 re~trieted righte inel~dt en~ ether epeei£te 

ri,h46 Aet Lftee~eieeent wi;fi 'he ~iAi~~ r1~8te ift (a) (8) 
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contract. It is impossible to tell in advance of the 
contract who all these vendors will be. A contractor should 
not be expected to use more than his best efforts to 
contact all these vendors and obtain the listing of 
technical data called for here. There should be specific 
language instructing the contracting office to take such 
situations into account. The language in (a) (3) (i) should 
be "all knOwn technical data• or •all readily ascertainable 
technical data,• not •All technical data.• 

o In subparagraph (a) (1) (iii), line seven, change •if" to 
•for which" and change •is• to •are•. This seems closer to 
what is intended. 

o With the deletion of reference to 252.227-7035, 
subparagraph (a)(2)(i) now is redundant with (a)(l), into 
which it should be merged. If it stays, •or computer 
software• should follow •technical data.• 

o The language in the second sentence of subparagraph 
(a) (2) (iii) is somewhat infelicitous. What are at issue 
are not •rights in technical data to which the offeror is 
otherwise entitled, • but •rights in technical data which 
the offeror is entitled to withhold or restrict.• 

o Subparagraph (a) (3) (ii) refers to •bilateral modification 
of the list• of technical data to be delivered with 
restrictions on use. The Proprietary Industries 
Association has raised the question whether a subcontractor 
(or contractor) could jeopardize schedules by refusing to 
deliver critical technical data until his restrictions have 
been accepted and added to the contract list. This is a 
valid point. We suggest deletion of the term •bilateral." 
The Government is adequately protected by the procedures in 
subparagraph 227.473-l(b)(l), which are discussed below. 

o In subparagraph (a)(4), line six, add •or computer 
software• after •technical data.• In line twelve, again, 
the word •prior• is used whereas 255.227-7013 (j) speaks 
only to J.lK. 

o In subparagraph (a) (5) (ii), is computer software intended 
to be included? 

Also, we suggest that the title of 252.227-7028 is not 
accurately descriptive of the content or purpose of this 
clause. A better title would be •Notification of Previous 
Delivery of Technical Data• or something similar. This 
would also alleviate confusion with the representation in 
252.227-7013(j). 

In subparagraph (a) (6), such confusion between 
•representations• is evident. This subparagraph 
immediately follows the section referring to the 
•Requirement for Technical Data Representation• in 252.227-
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7028, but (a) (6) apparently is referring to the 
representation in 252.227-7013(j). 

o Subparagraph (b) (1) refers to •the technical data" in the 
third line, but it is not entirely clear what is the 
antecedent. Perhaps •the" should be deleted. 

Also, the language of this subparagraph (b) (1) should be 
strengthened so that it is not susceptible of 
interpretations by contracting officers that may result in 
delays in approving listing of a contractor's restricted 
technical data. As noted above in connection with 
subparagraph (a)(3)(ii), this could lead to schedule delays 
when subcontractors refuse to sign contracts or deliver 
technical data until they are listed. The language should 
be to the effect that: •The contracting officer shall add 
the limtied rights data to the contract list. ~ he may 
either challenge under 252.227-7037, or he may negotiate 
rights under 217-7201 and 227 .472-3(b) (2)." In neither 
case is progress held up by a refusal to sign a contract or 
deliver technical data until the listing is approved. 

o In subparagraph (b) (2), "should" should be "shall." The 
contracting officer should be under mandate just as much as 
the contractor. The intent is to balance the Government's 
and the contractor's interests. 

o Same in (b) (3), change "will" to "shall" in line four. 
This tracks the language in 10 U.S.C. 2320(a)(2)(E). 

o Same' in (b) (3) (i), change "will" to "shall." The remainder 
of the language in this , subparagraph does not meet the 
requirements of 10 U.S.C. 2320(a)(2)(E). This section of 
the law requires the e$tablishment, in the regulations of 
criteria for determining when negotiations in mixed funding 
situations are impracticable. The only criteria given for 
this determination are that •there are nl.imerous offerors" 
or •under urgent circumstances." These •criteria" are too 
vague and subject to abuse. Specific, narrowly defined 
criteria should be provided. 

o In subparagraph (c)(2)(i), the April 1988 language "have an 
immediate need" has been changed to "anticipate an early 
need. • This language, subtle though the change may be, 
makes it easier for the Government to justify withholding 
greater rights from the contractor. The language used in 
the April 1988 rule should be reinstated. 

Line five, •may• should be • shall. • 
rule, the word was "will." 

In the April 1988 

Line seven, "should" should be changed back to "shall" as 
it was in the April 1988 rule. 

The same typ'es of changes have been made in (c) (2) (ii) and 
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(iii). The language from the April 1988 rule should be 
reinstated. 

7. In section 227.473-3: 

o The provision in subparagraph (c) is of little use because 
it is not in any contract clause. This very important 
right should be in the contract; it could easily be 
incorporated into 252.227-7013(f). Also, the Government's 
relief from liability in subparagraph (c) (3) should be 
limited and should be more explicit. Better language would 
be, nRelieves the Government of liability for unauthorized 
use, release or disclosure of the technical data which may 
have occurred before the technical data were marked by the 
Contractor. • The same is true with respect to computer 
software in 227.481-2(d)(2). 

8. In section 227 .473-5(c), the allusion to· · 252.227-7031, Data 
Requirements, is not understood. The April 1988 language was to the 
effect that the clause at 252.227-7036, Certification of Technical 
Data Conformity, shall be included in any contract in which delivery 
of technical data are required. The new language does not directly 
make this connection. Just because a contract contains the 7031 
clause does not necessarily mean that it requires delivery of 
technical data. The connection should be more direct. 

9. There are two problems with new section 227.473-6, Subcontractor 
Rights, and with new subparagraphs (i)(l), (5) and (6) in 252.227-
7013: 

o The list or lose requirements of the April 1988 rule, it 
was soon realized, fell very hard on subcontractors. 
Because of the protests from industry (in many cases from 
prime contractors who were looking after the interests of 
their subcontractors), these ill-advised requirements were 
mitigated somewhat. Now comes new regulations couched in 
terms of protecting subcontractors from prime contractors 
against a problem which has already been ameliorated by 
other changes in the regulations. Much of this new 
material is superfluous or gratuitous, viz: 

a. Contractors, including prime contractors, are 
constantly aware and have always been aware that they 
nmust satisfy their contractual obligations to the 
Government while ensuring that the rights afforded 
subcontractors. .are recognized and protected" 
[227.473-6l(a)]. It was the Government/DAR Council's 
insistence on preaward/postaward notification and list 
or lose that made this aspect of contracting so much 
more onerous (and which, as we have pointed out, will 
make the product so much more expensive), not anything 
the prime contractors have done. This new language is 
gratuitous. 

b. The requirements of 227.473-6(a)(l), (2) and (3) and 
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of 252.227-7013(i)(2), (3) and (4) have long been in 
the regulations under other headings, they are 
superfluous. 

c. The language of 227.473-6(b) is also gratuitous. It 
is a natural reaction by the drafters to the well­
founded outcry from defense contractors that the new 
notification and listing requirements will stretch out 
schedules. This will be due to the sheer volume of 
extra paperwork required and the questions and 
disagreements with subcontractors which will 
undoubtedly increase. Whether contractual obligation$ 
will be met in any given case will depend on how well 
a contractor can take account of these stretch-out 
factors in his bid and how expeditiously the contract 
And the Government handle these questions. 

o In most design contracts, it would usually not be possible 
or desirable for a subcontractor to furnish limited rights 
data . directly to the Government, bypassing the prime 
contractor. In such situations, the contractor is acting 
for the Government in reviewing and approving designs, and 
requires the technical data to fulfill this function. Or, 
the subcontractor's technical data will be incorporated in 
the contractor's design. These situations should be 
recognized and exceptions noted in subparagraph (a)(2) and 
in 252.227-7013(e)(3) .. 

10. With respect to 227.475-2: 

o In subparagraph (b); line thirteen, •item" should be 
plural. 

0 In subparagraph (c), antepenultimate line, 
should be inserted before "technical data." 
correct. 

•rights in" 
This is more 

o Add subparagraph (d) as follows: 

•In no case shall the Contracting Officer use deferred 
delivery or deferred ordering as a substitute for listing 
technical data on the Contract Data Requirements List (DD 
Form 1423). Just as the Contractor is required under these 
regulations to list in advance all readily ascertainable 
technical data and computer software it intends to delivery 
with other than unlimited rights, the Government is held to 
the same standard: to notify the Contractor in advance of 
all readily ascertainable technical data and computer 
software it requires delivery of.• 

11. In section 227.481-2: 

o In subpa,ragraph (b) (4), line eight, •development" should be 
•developed.• 
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o In subparagraph (c)(2), the Restricted Rights Legend 

appears to be three lines long, ending with "(Name of 
Contractor),• in smaller typeface. However, the text 
following the legend is in the same size typeface until.the 
end of the section. This should be corrected. 

This subparagraph states, "The Government shall include the 
same restrictive markings on all its reproductions of the 
computer software. . . etc. • However, the contract clause 
[252.227-7013] does not impose this requirement on the 
Government. The clause should be modified accordingly; 
ideally, the requirement should appear in the restrictec;I 
rights legend. 

12. With respect to 252.227-7013: 

o In subparagraph (b)(2), line sixteen, after "data" add "by 
the recipient." This is what is intended. 

o There are two objections to the legends: 

a. In referring to •restrictions. . set forth in the 
definition of blank rights in paragraph blank of the 
clause at 252.227-7013 of the contract listed above," 
it is doubtful the legend would be considered 
sufficient notice by a court. The legend should not 
require the holder of technical data to refer to 
another document -- to which he or she may not have 
immediate access -- to learn what restrictions are on 
the data. The legend should spell out the 
restrictions. 

b. It is difficult to tell in some cases where the 
legends end. The legends should be set in different 
type or otherwise set off. 

o In subparagraph (b) (3) (i) the reference to "(a) (1) above" 
is incorrect. The reference should be to "(b)(l)(ii)­
(viii) above.• 

o In subparagraph (c) (1) (ii), in item (B), •user" sho:uld be 
"Use." 

o In subparagraph (e) (2), the matter in parentheses is not 
parenthetical. The parentheses should be deleted. 

o In subparagraph (j)(2), line 3, substitute "for which" for 
"if" and "are" for "is." In line 4, substitute •for which" 
for "if." In line 5, insert •or computer software" after 
"data" and substitute •are" for "is." This is closer to 
the intended meaning; "data" is a plural noun. 

13. With respect to 252.227-7018: 

o Is it intended in (b)(3) that a subcontractor would review 
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the procedures ·of lower-tier subcontractors? Would a 
contractor review procedures of a subcontractor more than 
one tier down? 

o In subparagraph (c), is it intended that a subcontractor 
should notify only the next-higher-tier contractor, or must 
he notify the Government directly? If the former, must the 
contractor in turn notify the Government? This should be 
clarified. · 

o Subparagraph (f) does not go far enough. For example, if 
applied literally, the first line in the clause would rea~ 
•The subcontractor or any subcontractor .... • 

14. With respect to 252.227-7019: 

o In the first line, •officer• should be •offeror.• 

o In the second line, the use of •such• is not understood. 
Should •such" be deleted? 

15. With respect to 252.227-7020, the copyright notice is rendered 
incorrectly in subparagraph (b) in all three instances. 

16. With respect to· 252.227-7026, in line 10 of the clause (excluding the 
title), "technical" should be inserted before •data.• 

17. With respect to 252.227 -1021·, in line 7 of the· clause (excluding the 
title), the term "technical data• is used, whereas in the clause at 
252.227-7026, the corresponding usage is •data.• This is an example 
of the use of "data• where apparently •technical data• is meant. 

18. Item 252.227-7034 should be deleted as not pertinent. 

19. Preaward Validation 

Provision should be made for preaward validation of claims to rights 
in technical data and computer software. It is easy to construct a 
scenario in which a potential sole source subcontractor (or contractor) 
refuses to sign a contract until his claim to rights in technical data is 
validated by the Government. Section 227.252-7037 provides a validation 
procedure, but it is couched in terms of a postaward, Government­
contractor relationship, and it also has built-in delays. The new 
procedure should provide for special •fast-track• validation· of the 
technical data rights claims of potential contractors/subcontractors. 

The Council appreciates this opportunity to comment on the interim 
rule. We hope the DAR. ,Council will find our comments of assistance in 
developing the final rule on rights in technical data. 

Mr. Charles W. Lloyd 
· Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(P)/DARS - c/o OASD (P&L) (MRS) 
Room 30139, The Pentagon 
Washington, DC 20301 
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John . $. cker 
Pres! 


