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Mr. Chairman and Members of this Subcommittee:

Good afternoon.  I am Linda Oliver, Deputy Director, Office of Small & Disadvantaged Business Utilization, in the Office of the Under Secretary of Defense for Acquisition, Technology & Logistics.  It is a pleasure to appear before this Subcommittee to discuss the Department of Defense (DoD) policies regarding contract bundling and to discuss the treatment of subcontractors in large contracts.

Small Business is a Critical Component of the Defense Industrial Base
Small businesses provided approximately $60 billion in goods and services to the Department of Defense in fiscal year (FY) 2002.  This unprecedented dependence on small businesses included approximately $33 billion in purchases from small business prime contractors and approximately $26 billion purchased from small business via subcontracts.  Further, the number of small business prime contractors performing on DoD contracts increased to 33,936 in FY 2002 as compared to 24,130 small business prime contractors in FY 2001.  As the DoD contracting history indicates, the Department is increasingly reliant on small businesses.  Their technological innovation and flexibility in providing quality goods and services, on time, at competitive prices benefit the warfighter as well as this Nation’s taxpayers.

 

Development of DoD’s Bundling Policy
Because DoD relies so heavily on small business, the Department began managing the problems of bundled contracts
 relatively early.  The Department has issued five policy memoranda on small business participation in consolidated and bundled contract requirements.  The thrust of the policy memoranda has been to raise awareness to the DoD acquisition community, including contracting and program management officials, of the critical role that small businesses play in supporting the DoD’s mission.  The first, issued by the Deputy Secretary of Defense in 1982, directed that functions currently being performed by small businesses should not be consolidated and directed that, unless there were overriding national security interests, future solicitations should be packaged so as not to preclude performance by small businesses.  The policy has evolved and the most recent policy memorandum, dated January 17, 2002, addressed, for the first time, the award of multiple indefinite-delivery, indefinite-quantity contracts.  These contracts now must also be scrutinized to avoid unnecessary bundling.  The Department has been, and continues to be, concerned about the potential negative impact that contract bundling may have on small business.

The Department has also been proactive to mitigate the impact on small business when it has been necessary to bundle contracts due to changing business practices, organizational realignments, base closure, downsizing, and outsourcing.  The Under Secretary of Defense for Acquisition, Technology and Logistics issued a memorandum on January 17,2002,
 that levied the responsibility on program managers, or other officials responsible for acquisition planning, to ensure small business participation is considered from acquisition planning through program execution.  A Benefit Analysis Guidebook was disseminated with the memorandum that: includes practical advice on avoiding bundling; outlines how to perform a benefit analysis; and addresses how to mitigate the adverse impact upon small business when the bundled action has been determined to be necessary and justified.    The Department is now preparing a supplement to the memorandum.  The supplement will be issued in conjunction with the final rules implementing the Office of Management and Budget report recommendations.  The Benefit Analysis Guidebook is also being used by other agencies as a model for drafting guidance to their contracting officers.

As the subcommittee members know, the Office of Federal Procurement Policy issued a report in October 2002 entitled "Contract Bundling:  A Strategy for Increasing Federal Contracting Opportunities for Small Business."  The report includes recommendations to implement the President's March 2002 initiative to unbundle contracts.  The Department participated in the development of the report and had four members on the implementation working group that developed the Federal Acquisition Regulation and the Small Business Administration Regulations coverage
.  The proposed coverage was published for public comment as proposed rules in the Federal Register on January 31, 2003, with comments due by April 1, 2003.

The Department of Defense is proud of its contract bundling policy record.  We have a long record of avoiding contract consolidations and contract bundling when those actions might harm small business; we have been proactive in minimizing harm to small businesses when bundling was really necessary; and we have talented people to provide leadership in developing new policies when a government-wide plan needed to be developed.  These policies are in place because DoD understands that we need the talents of small businesses in order to provide the best possible goods and services to our warfighters.

Effectiveness of DoD’s Bundling Policy

A June 2001 General Accounting Office (GAO) report
 on construction contracts and the potential impact of consolidations on small business, found that:  “Overall data on military construction contract awards to small businesses revealed that small businesses are generally continuing to win work and that their ability to compete is not being impaired.  Specifically, the share of awards going to small businesses increased from 25 percent in 1997 to 32 percent in 2000.”

The DoD initiated an internal review to further investigate concerns about consolidated contracts.  Logistics Management Institute (LMI) examined data available from the Defense Contract Action Data System for FY 1994 through FY 1999 and found no evidence that the average value of the individual awards to businesses has increased over the period, such as would be expected with contract consolidations.  Although LMI was able to study only a small sample of contracts, the LMI conclusions support the GAO conclusions.  LMI reported that: “The dollar value of contract actions awarded to small businesses has remained at about 21 to 23 percent, with no discernable negative trend.  For awards over $25,000, where most of the dollar value occurs, the dollar value awarded to small business has remained relatively constant and the number of awards to small businesses has also stayed nearly constant.”

The DoD contract data system indicates that an insignificant percentage of our contracts involve the bundling of contract requirements.  Initial reporting indicates that during the first eight months of FY 2003 the DoD has awarded only six bundled contracts out of 62,300 contracts awarded thus far this year, or one, one hundredth of one percent of the total.

The Department is successfully managing our bundled contracts, however we remain vigilant.  Additionally, we are dedicated to ensuring that small businesses continue to receive maximum practicable opportunity to participate as DoD prime contractors and subcontractors.

Treatment of Small Business Subcontractors on Large Contracts
The reality is that small businesses cannot always participate as prime contractors and are, increasingly, participating as subcontractors on large contracts.  In fiscal year 2002 small businesses received approximately $26 billion in subcontracts from large business prime contractors as compared to $23 billion in fiscal year 2001.

This Nation’s large prime contractors
 are required to determine the amount of subcontracting anticipated on each contract and establish a plan for small business participation therein.  The Department is responsible for the oversight and monitoring of performance against those plans.  This is primarily performed by the Defense Contract Management Agency.

One of the key imperatives coming from the Office of Federal Procurement Policy report was to strengthen prime contractor compliance with small business subcontracting plans.  We are taking several actions to implement this recommendation.  The proposed Federal Acquisition Regulation changes require agencies to modify past performance procedures to assess contractors’ compliance with goals when a small business subcontracting plan is mandated.  The Department has initiatives in process to do just this.  Further, the Department requires that contractors past performance with respect to small business subcontracting plans be addressed in source selections that provide for subcontracting opportunities
.  

Additionally, the Department has several on-going initiatives to strengthen its oversight of contractor compliance.  Specifically, we are working with the Defense Contract Management Agency to link its assessments of defense contractors participating in the Comprehensive 

Subcontracting Plan Test Program (Comprehensive Test)
 to the DoD past performance database.  We are drafting revisions to the Comprehensive Test to strengthen oversight and reporting responsibilities and to collect major program specific data.  We are also piloting, with Comprehensive Test participants, a multi-tier reporting program, from which we can capture small business subcontracting data down to the third tier.

In addition to our initiatives to strengthen subcontracting plan oversight and compliance, the Department is also looking at the early involvement of small business specialists as key to the success of small business participation in both prime contracts and subcontracts.  The proposed rules establish thresholds for contracts or orders that require the early involvement of the small business specialist in acquisition planning (unless the acquisition is entirely reserved or set-aside for small business).  Involving the small business specialist as part of the acquisition planning team will ensure that alternative strategies are considered when consolidation of requirements is likely to have an adverse impact on small business.

The Under Secretary of Defense for Acquisition, Technology and Logistics recently emphasized the Department’s intent when he stated:  “Finally, increase emphasis on small business subcontracting opportunities.  Ensure that acquisition strategies address subcontract opportunities for small business, that subcontracting plans aggressively support the DoD Small Business Program, and that subcontracting goals are monitored jointly by the buying office and by the administrative contracting office and are strictly enforced.”

We are also actively engaged with the Department’s Major Defense Acquisition Program personnel to ensure that small business concerns and participation are addressed as early in the Program process as possible.  For example:  On the Joint Strike Fighter Program, the prime contractor, Lockheed Martin Aerospace Corporation, is a participant in the Comprehensive Test.  As such, Lockheed Martin is required to submit only one comprehensive subcontracting plan and to report against that plan.  We were, however, successful in negotiating a Program specific, small business goal for Lockheed Martin to achieve over the life of the Joint Strike Fighter Program.  It is our goal to do the same on other major Defense acquisition programs.

Finally, I think that the theme of our upcoming Small Business Training Conference, “Working Together – Building Strength and Unity – Program Managers, Small Business Specialists and Contracting Personnel” best demonstrates our philosophy, our goal and our approach to ensuring successful and continued small business participation as prime contractors and subcontractors.  As program managers, small business specialists and contracting personnel collaborate more fully on Programs as one team, developing innovative ideas, methodologies and strategies, while implementing lessons learned and sharing best practices, potential negative impacts on small businesses will be mitigated.  Our working as a strong, unified team will equate to overall success for small businesses.

In closing, I would like to reaffirm the DoD’s commitment to small business and to its support of the President's Small Business Agenda.  I am available to answer your questions.

� Bundling is defined in the Small Business Reauthorization Act of 1997 (P.L. 105-135) as the combination of previously separate requirements, suitable for award to small business, into a single contract that is unsuitable for award to small business.


� USD(AT&L) memorandum of January 17, 2002, Subject “Small Business Participation in Consolidated Contracts” and the Benefit Analysis Guidebook can be found at:  http://www.acq.osd.mil/sadbu


� See Federal Register dated January 31, 2003, Vol. 68, No. 21 pages 5134 through 5142


� GAO-01-746, Contract Management – Small Businesses Continue to Win Construction Contracts, June 2001


� Public Law 95-507 became law in 1978, requiring large DoD prime contractors (on contracts or modifications over $500,000 or over $1 million in construction) to submit a small business subcontracting plan.


� Defense Federal Acquisition Regulation Supplement (DFARS) 215.304 and 215.305.


� Section 834 of Public Law 101-189 – National Defense Authorization Act for Fiscal Years 1990 and 1991, signed into law on November 29, 1989 required the DoD to establish the “Comprehensive Subcontracting Plan Test Program that allows firms to negotiate annual subcontracting plan that encompass all DoD contracts and subcontracts awarded that year within a plant, division or corporation.  There are currently 15 participants, representing most of DoD’s largest prime contractors.


� USD(AT&L) memorandum for the Secretaries of the Military Departments and Directors of Defense Agencies, April 28, 2003, subject:  Small Business Program Reinvention, Fiscal Year 2002 and Beyond.
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