GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

SEP 10 2009

GENERAL COUNSEL

The Honorable Joseph Biden
President of the Senate
Washington, DC 20510

Dear Mr. President:

The Department of Defense requests that the Congress enact the enclosed
legislative proposal providing a mechanism to implement the provisions of the Roadmap
Agreement between the United States Government and the Government of Japan to
establish a Special Purpose Entity to support utilities necessary for the realignment of
approximately 8,000 Marine Corps personnel and their associated dependents from
Okinawa to Guam. The purpose of this proposal is stated in the accompanying section-
by-section analysis. The Office of Management and Budget advises that there is no
objection, from the standpoint of the Administration’s program, to the presenting of this
legislative proposal for your consideration and the consideration of the Congress.

Enclosure:
As stated



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

SEP 1 ¢ 2009

GENERAL COUNSEL

The Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, DC 20515

Dear Madam Speaker:

The Department of Defense requests that the Congress enact the enclosed
legislative proposal providing a mechanism to implement the provisions of the Roadmap
Agreement between the United States Government and the Government of Japan to
establish a Special Purpose Entity to support utilities necessary for the realignment of
approximately 8,000 Marine Corps personnel and their associated dependents from
Okinawa to Guam. The purpose of this proposal is stated in the accompanying section-
by-section analysis. The Office of Management and Budget advises that there is no
objection, from the standpoint of the Administration’s program, to the presenting of this
legislative proposal for your consideration and the consideration of the Congress.

Enclosure:
As stated
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SEC. __ .SPECIAL PURPOSE ENTITIES FOR UTILITIES SYSTEMS IN SUPPORT
OF THE REALIGNMENT OF MILITARY INSTALLATIONS AND
RELOCATION OF MILITARY PERSONNEL ON GUAM.

(a) AUTHORITY.—Subchapter II of chapter 173 of title 10, United States Code, is
amended by adding at the end the following new section:

“§ 2922g. Special purpose entities for utilities systems in support of the realignment of
military installations and relocation of military personnel on Guam

“(a) DEFINITIONS.—In this section:

“(1) The term ‘construction’ means the construction of a utility system or the
improvement or rehabilitation of an existing utility system.

“(2) The term ‘contract’ includes any contract, lease, joint venture, partnership
agreement, or other agreement entered into under this section.

“(3) The term ‘Special Purpose Entity’ means any private person, corporation,
firm, partnership, company, local government, or utility authority of a local government
established for the purpose of providing utilities to support the realignment of military
installations and relocation of military personnel on Guam.

“(4) The term ‘utilities and related services’ means any of the following:

“(A) Electric power.

“(B) Water.

“(C) Wastewater.

“(D) Steam, hot water, and chilled water.
“(E) Natural gas.

“(F) Telecommunications.
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“(G) Solid waste management and disposal.
“(5) The term ‘utility system’ means any of the following:

“(A) A system for the generation, transmission, distribution, and supply of
electric power.

“(B) A system for the production, transmission, distribution, treatment,
storage, or supply of water.

“(C) A system for the collection or treatment of wastewater.

“(D) A system for the generation or supply of steam, hot water, and
chilled water.

“(E) A system for the storage and supply of natural gas.

“(F) A system for the transmission of telecommunications.

“(G) A system for solid waste management and disposal.

“(H) Equipment, fixtures, structures, and other improvements used in
connection with a system referred to in any of subparagraphs (A) through (G).

“(I) Real property, easements, and rights-of-way associated with a system
referred to in any of subparagraphs (A) through (G).

“(b) AUTHORITY.—In addition to any other authority provided under this chapter for the
acquisition of utilities and related services, the Secretary of Defense may exercise any authority
or combination of authorities under this subchapter to provide for the acquisition or construction
by Special Purpose Entities of utilities systems necessary to support the realignment of military
installation and relocation of military personnel on Guam.

“(c) SELECTION OF A SPECIAL PURPOSE ENTITY.—
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“(1) The Secretary of Defense shall carry out the selection of a Special Purpose
Entity to carry out projects for the acquisition or construction of utility systems necessary
to support the realignment of military installations and relocation of military personnel on
Guam, through the use of competitive procedures in accordance with section 2304 of this
title.

“(2) Notwithstanding paragraph (1), the Secretary of Defense may use procedures
other than competitive procedures, but only in accordance with subsections (c) through
(f) of section 2304 of this title, to select the Special Purpose Entity.

“(d) PRICING AGREEMENTS FOR UTILITIES AND RELATED SERVICES.—

“(1) The Secretary of Defense may enter into an agreement for the pricing of
utilities and related services from a Special Purpose Entity for a period of up to 30 years.

“(2) The Secretary of Defense may authorize an agreement for the pricing of
utilities and related services from a Special Purpose Entity for a period in excess of 30
years, but not to exceed 50 years, if the Secretary of Defense determines that a contract
for such a period will be cost effective. The determination of whether such a long-term
pricing agreement in excess of 30 years is cost effective shall include an economic
analysis, based upon accepted accounting principles, establishing that the cost of utilities
and related services for such a period is less expensive on a per unit basis than the cost of
utilities and related services contained in pricing agreements of 30 years or less.

“(3) The costs of a contract under this section for any year may be paid from
annual appropriations for that year.

“(e) REPORTS.—
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“(1) The Secretary of Defense shall transmit to the appropriate committees of
Congress a report describing each contract for the acquisition or construction of a utility
system by a Special Purpose Entity of utilities systems necessary to support the
realignment of military installations and relocation of military personnel on Guam that
the Secretary proposes to solicit under this section.

“(2) For each proposed contract described in paragraph (1), the report required by
such paragraph shall include the following:

“(A) A description of the contract, including a summary of the terms of
the contract, conveyance, or lease.

“(B) A description of the authorities to be used in entering into the
contract and the intended method of participation of the United States in the
contract, including a justification of the intended method of participation.

“(C) A statement of the United States funds required for the contract, and
a description of the source of such funds, including a description of the specific
construction, acquisition, or improvement projects from which funds were
transferred to finance the contract, if any.

“(D) An economic assessment of the life cycle costs of the contract,
including an estimate of the amount of United States funds that would be paid
over the life of the contract.

“(3) The report shall be submitted not later than 30 days before the date on which
the Secretary issues the contract solicitation or offers the contract.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such subchapter is

amended by adding at the end the following new section:





“2922g. Special purpose entities for utilities systems in support of the realignment of military installations and
relocation of military personnel on Guam.”.

Section-by-Section Analysis

Pursuant to the Roadmap Agreement between the United States Government (USG) and
the Government of Japan (GOJ), which covers the strategic realignment of United States forces
in Japan, the GOJ agreed to contribute loans up to $740 million (in U.S. fiscal year (FY’) 2008
dollars) for a Special Purpose Entity (SPE) to support utilities necessary for the realignment of
approximately 8,000 Marine Corps personnel and their associated dependents from Okinawa to
Guam. The SPE entity or entities established are intended to function like the public-private
venture models currently used by many forms of government, including the Federal government,
to provide necessary infrastructure and facilities.

Currently, the Department of Defense (DoD) has authority, pursuant to the provisions of
subchapter IV of chapter 138 of title 10, United States Code, to enter into public-private ventures
for the acquisition and construction of military family housing or military unaccompanied
housing. Likewise, DoD has authority, pursuant to various provisions of Title 10, to: (1) enter
into contracts for the conveyance or lease of utilities systems under the jurisdiction of the
military departments for the purpose of privatizing such utilities systems; (2) lease DoD lands for
purposes such as providing lands for private developers to provide utilities services to DoD; and
(3) enter into long-term utilities service contracts. However, no statute allows DoD to enter into
such arrangements to assist with the acquisition of utilities services outside the jurisdiction of the
military departments. Given that the utilities systems solutions necessary to support the
realignment of Marine Corps forces from Okinawa to Guam and relocation of affected military
personnel will involve the construction and acquisition of facilities outside the jurisdiction of the
services, such a provision is required. This proposal would provide a mechanism to implement
the provisions of the Roadmap Agreement to establish an SPE, enable DoD to assist with the
selection of that SPE that will construct or acquire the necessary utility systems, and enable GOJ
to contribute up to $740 million in loans for an SPE to provide necessary utilities.

As noted in the Roadmap Agreement, the desired completion date for the realignment is
2014. To support this desired completion date, it is necessary that SPE utilities entities be
established and in place by early 2012. Establishment of the SPE utilities entities by this date
would allow the entities to construct necessary utilities systems by 2014.

The establishment of SPE utilities entities requires the selection of a private industry
partner or partners to develop, in conjunction with the Secretary of Defense, the requisite
technical solutions and business structures that must be implemented to provide necessary
utilities support to facilitate the realignment of Marine Corps forces from Okinawa to Guam and
the relocation of affected military personnel. To find the best industry partners, a competitive
selection process in accordance with the provisions of 10 U.S.C. 2304 must be employed. This
competitive process will require that Requests for Information (RFI) and Requests for
Qualifications (RFQ) be released to industry to determine qualified partners, possible technical
solutions, and acceptable business structures. To meet the timeline noted above, such an
RFI/RFQ would have to be released in late 2009. The next step, the release of a Request for
Proposals (RFP), would occur shortly after the issuance of the Record of Decision for the Guam





military build-up in early 2010. Finally, as noted earlier, it is anticipated that the SPE utilities
entities will be established and in place in early 2012.

To support these necessary procurement actions it is essential that underlying statutory
authorities be in place by the start of FY 2010.

Subsection (a) of new section 2922g of title 10 provides the definitions for the key terms
in the new section. The various terms are drawn from existing statutory definitions found in 10
U.S.C. 2871, 10 U.S.C. 2686, and 10 U.S.C. 2688. The definition of a “Special Purpose Entity”
is new.

Subsection (b) provides the general authority for DoD to assist with the acquisition or
construction of necessary utilities systems to support the realignment of Marine Corps forces
from Okinawa to Guam and the relocation of affected military personnel by a Special Purpose
Entity. This subsection is modeled after 10 U.S.C. 2872.

Subsection (c) allows DoD to competitively select the Special Purpose Entity which will
acquire or construct the necessary utilities systems on Guam. This competitive process will be
carried out in accordance with 10 U.S.C. 2304. This subsection is modeled after the provisions
of 10 U.S.C. 2688(b).

Subsection (d) provides for the Secretary of Defense to enter into long-term agreements
for the pricing of utilities and related services with a Special Purpose Entity. This subsection is
modeled after provisions in 10 U.S.C. 2922a and 10 U.S.C. 2688(d)(2). Furthermore, this
provision calls for such long-term pricing agreements to be funded by annual appropriations.

Subsection () provides for the Secretary of Defense to make reports to the appropriate
committees of Congress prior to any solicitation for a Special Purpose Entity and prior to a
proposed contract under this section. Additionally, an economic analysis of the life cycle costs
of the contract is required. This subsection is modeled after 10 U.S.C. 2884.

Budget Implications: This legislative proposal provides procurement authority for the United
States to assist with the acquisition or construction of utilities systems necessary to support the
realignment of Marine Corps forces from Okinawa to Guam and the relocation of affected
military personnel by a Special Purpose Entity or Entities. The proposal is needed in FY 2010
for the timeline in the Roadmap Agreement between the United States and Japan. The process
associated with selecting a private industry partner to form a Special Purpose Entity will take a
minimum of 24 months, based on previous experience in family housing and bachelor quarters
arrangements. Funding requirements associated with the solicitation and establishment of a
Special Purpose Entity is unknown at this time. The amount of total Future Years Defense
Program funding, largely associated with underlying utility service contracts, will be determined
as the Special Purpose Entities are established.
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