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SEC. 1209. AUTHORIZATION OF APPROPRIATIONS FOR AFGHANISTAN
SECURITY FORCES FUND.

(a) AUTHORIZATION OF APPROPRIATIONS.—Funds are hereby authorized to be
appropriated for fiscal year 2012 for the Afghanistan Security Forces Fund in the amount of
$12,800,000,000.

(b) LimiTATIONS.—Funds made available to the Department of Defense for the
Afghanistan Security Forces Fund for fiscal year 2012 shall be subject to the conditions
contained in subsections (b) through (g) of section 1513 of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 428), as amended by section 1531(b)
of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-
383; 124 Stat. 4424).

Section-by-Section Analysis

This proposal would authorize $12.8 billion for the Afghanistan Security Forces Fund
(ASFF) in fiscal year (FY) 2012 to permit the Commander, Combined Security Transition
Command-Afghanistan, to provide assistance to the security forces of Afghanistan. This modest
increase in the FY 2012 authorization request continues an accelerated effort to train, equip, and
sustain the Afghanistan National Security Forces.

This proposal would apply certain terms and conditions of section 1513 of the National
Defense Authorization Act for FY 2008 (Public Law 110-181) to funds made available to the
Department of Defense for the ASFF.

Budget Implications: This proposal would be funded from within Overseas Contingency

Operations appropriations requested in the Administration’s Fiscal Year 2012 Overseas
Contingency Operations request. The cost is reflected in the following table:

RESOURCE REQUIREMENTS ($MILLIONS)

FY 2012 FY FY FY FY | Appropriation | Budget Dfisr?él

2013 | 2014 | 2015 | 2016 From Activity ltem

ASFF | +12,800.00 - - - - ASFF ASFF
Total | +12,800.00 - - - - -

Changes to Existing Law: This proposal would not change any existing laws.

1
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SEC. 2704. AUTHORITY TO EXTEND DEADLINE FOR COMPLETION OF LIMITED
NUMBER OF BASE CLOSURE AND REALIGNMENT
RECOMMENDATIONS.

Section 2904 of the Defense Base Closure and Realignment Act of 1990 (part A of title

XXIX of Public Law 101-510; 10 U.S.C. 2687 note) is amended—

(1) in subsection (a)(5), by striking “complete” and inserting “except in the case
of a closure or realignment recommendation extended pursuant to subsection (c),
complete”; and

(2) by adding at the end the following new subsection:

“(c) LIMITED AUTHORITY TO EXTEND IMPLEMENTATION PERIOD.—(1) In the case of the
recommendations of the Commission contained in the report of the Commission transmitted by
the President to Congress in accordance with section 2914(e) on September 15, 2005, the
Secretary may extend the period for completing not more than 10 of the closure or realignment
recommendations until the later of the following:

“(A) September 15, 2012.

“(B) The date of the enactment of an Act authorizing funds for military
construction for fiscal year 2013.
“(2) To extend a closure or realignment recommendation under this subsection, the

Secretary shall submit to the congressional defense committees a report containing the following:
“(A) A justification of the need for the extension of the closure or realignment

recommendation.
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“(B) A certification that the extension is necessary to ensure the operational
readiness of units or functions being relocated as part of the implementation of the
recommendation.

“(C) An explanation of the impact of the extension on communities in the vicinity
of the affected installations.

“(D) An explanation of the impacts of not providing the extension on operational
readiness.

“(E) An estimation of the costs to the Government associated with the extension.

“(F) A schedule for completing the closure or realignment recommendation in
light of the extension.

“(3) The extension of a closure or realignment recommendation under this subsection
shall take effect only after—

“(A) the end of the 21-day period beginning on the date on which the report
required by paragraph (2) with respect to that recommendation is received by the
congressional defense committees; or

“(B) if earlier, the end of the 14-day period beginning on the date on which a copy
of the report is provided in an electronic medium pursuant to section 480 of title 10,
United States Code.

“(4) The authority of the Secretary under paragraph (1) may be exercised only by the
Secretary or Deputy Secretary of Defense.”.
Section-by-Section Analysis
Section 2904 of the Defense Base Closure and Realignment (BRAC) Act imposes on the
Department a legal obligation to close and realign all installations so recommended by the

BRAC Commission to the President and to complete all such closures and realignments no later
than September 15, 2011. Of the 221 recommendations forwarded by the Commission to the





President, the Department has a handful of recommendations with schedules that complete
implementation very close to the statutory deadline. Of those, the closure of Walter Reed and
the realignment of medical care in the National Capital Region deals directly with casualty care
in the National Capital Region (NCR); therefore, specific concern exists over the small margin of
error the current execution timeline can absorb.

In order to ensure no disruption to the full and complete implementation of each of these
recommendations, as well as continuity of operations, this legislation would modify the BRAC
Act to provide the Secretary or Deputy Secretary of Defense with limited authority to extend the
BRAC implementation period when necessary to ensure the operational readiness of units or
functions being relocated as part of the implementation of the recommendation. This provision
does not modify the substance of any BRAC recommendation nor does it eliminate the legal
obligation to fully implement each recommendation; it merely provides the Secretary or Deputy
Secretary with limited authority to extend the implementation period.

To ensure this authority can only be exercised at the highest levels, it is specifically
limited to the Secretary and Deputy Secretary. Additionally, such an extension would be
authorized only after the Secretary provides an extensive report to Congress and 21 days has
elapsed.

Budget Implications: This proposal would not have any budgetary implications.

Changes to Existing Law: This proposal would make the following changes to section 2904 of
the Defense Base Closure and Realignment Act, Public Law 101-510, as amended:

SEC. 2904. CLOSURE AND REALIGNMENT OF MILITARY INSTALLATIONS.

(@) IN GENERAL.--Subject to subsection (b), the Secretary shall--

(1) close all military installations recommended for closure by the Commission in
each report transmitted to the Congress by the President pursuant to section 2903(e);

(2) realign all military installations recommended for realignment by such
Commission in each such report;

(3) carry out the privatization in place of a military installation recommended for
closure or realignment by the Commission in the 2005 report only if privatization in place
is a method of closure or realignment of the military installation specified in the
recommendations of the Commission in such report and is determined by the
Commission to be the most cost-effective method of implementation of the
recommendation;

(4) initiate all such closures and realignments no later than two years after the date
on which the President transmits a report to the Congress pursuant to section 2903(e)
containing the recommendations for such closures or realignments; and

(5) complete except in the case of a closure or realignment recommendation
extended pursuant to subsection (c), complete all such closures and realignments no later
than the end of the six-year period beginning on the date on which the President transmits
the report pursuant to section 2903(e) containing the recommendations for such closures
or realignments.






(b) CONGRESSIONAL DISAPPROVAL.--(1) The Secretary may not carry out any
closure or realignment recommended by the Commission in a report transmitted from the
President pursuant to section 2903(e) if a joint resolution is enacted, in accordance with the
provisions of section 2908: disapproving such recommendations of the Commission before the
earlier of--

(A) the end of the 45-day period beginning on the date on which the President
transmits such report; or

(B) the adjournment of Congress sine die for the session during which such report
is transmitted.

(2) For purposes of paragraph (1) of this subsection and subsections (a) and (c) of section
2908, the days on which either House of Congress is not in session because of adjournment of
more than three days to a day certain shall be excluded in the computation of a period.

(c) LIMITED AUTHORITY TO EXTEND IMPLEMENTATION PERIOD.--(1) In the
case of the recommendations of the Commission contained in the report of the Commission
transmitted by the President to Congress in accordance with section 2914(e) on September 15,
2005, the Secretary may extend the period for completing not more than 10 of the closure or
realignment recommendations until the later of the following:

(A) September 15, 2012.

(B) The date of the enactment of an Act authorizing funds for military
construction for fiscal year 2013.

(2) To extend a closure or realignment recommendation under this subsection, the
Secretary shall submit to the congressional defense committees a report containing the following:

(A) A justification of the need for the extension of the closure or realignment
recommendation.

(B) A certification that the extension is necessary to ensure the operational
readiness of units or functions being relocated as part of the implementation of the
recommendation.

(C) An explanation of the impact of the extension on communities in the vicinity
of the affected installations.

(D) An explanation of the impacts of not providing the extension on operational
readiness.

(E) An estimation of the costs to the Government associated with the extension.

(F) A schedule for completing the closure or realignment recommendation in light
of the extension.

(3) The extension of a closure or realignment recommendation under this subsection shall
take effect only after--

(A) the end of the 21-day period beginning on the date on which the report
required by paragraph (2) with respect to that recommendation is received by the
congressional defense committees; or

(B) if earlier, the end of the 14-day period beginning on the date on which a copy
of the report is provided in an electronic medium pursuant to section 480 of title 10,
United States Code.

(4) The authority of the Secretary under paragraph (1) may be exercised only by the
Secretary or Deputy Secretary of Defense.







SEC. 1104. AUTHORITY OF SERVICE SECRETARIES TO EMPLOY UP TO 10
PERSONS WITHOUT PAY.
Section 1583 of'title 10, United States Code, is amended in the first sentence—
(1) by inserting “and the Secretaries of the military departments” after “the
Secretary of Defense”; and
(2) by inserting “each” after “may”.
Section-by-Section Analysis

This proposal would amend section 1583 of title 10, United States Code, to provide the
Secretaries of the military departments the same authority as the Secretary of Defense to employ,
without pay, up to ten persons of outstanding experience and ability. Section 1583 currently
only provides the Secretary of Defense a timely method to hire distinguished civilians to provide
valuable experience and abilities to solving some of our most trying problems. The current
statute does not provide the Secretaries of the military departments with the appropriate authority
to hire, without pay, distinguished civilians in a timely manner.

Each year, the military departments face important issues and special projects that have a
direct impact on our operations as well as the well being of service members, civilian employees,
and their families. Some of the issues involve complex matters that require specific expertise or
unique perspectives that reside outside the Department of Defense (DoD).

Unfortunately, the current hiring authorities available to the Secretaries of the military
departments to bring distinguished people into the work force to work with others on special
projects are usually time-consuming, costly, and carry the prospect for significant hardship on
the very individuals we most need to help us resolve some of our greatest challenges. This
proposal would provide the military departments with a more efficient way to bring into the
Government a limited number of distinguished people.

Hiring distinguished citizens as Federal employees is important to securing specialized
expertise. At the same time, it is imperative that the individuals the military departments hire are
subject to certain ethics laws and regulations that apply to Federal employees to avoid any
perception of impropriety. Under the Joint Ethics Regulation, distinguished citizens hired under
this authority are required to fill out a confidential financial disclosure report (Office of
Government Ethics (OGE) Form 450). The OGE 450 Form is used to determine whether there
are any potential conflicts of interest between official duties and private financial interests or
affiliations. Traditionally, this form is reviewed by the filer’s first line supervisor and the agency
ethics official. Additionally, the military departments can require the distinguished citizens to
sign non-disclosure statements or other conflict of interest statements. Enforcing ethical
standards promotes public trust and confidence in the integrity of the programs and operations of
the military departments.





Budget Implications: This proposal assumes that the maximum number of individuals would
be hired under this authority. However, this proposal does not require that funds be expended. It
is also possible that this authority would not be used in a given year. This proposal assumes that
if 10 individuals are hired in one year, half would travel from the west coast (California (CA))
and the other half would travel from the east coast (Virginia). Our west coast travel expenses
include air transportation from Los Angeles, CA and our east coast travel expenses include
Personally Owned Vehicle (POV) transportation of 100 miles round trip. We also calculated that
all 10 individuals would receive $15.00 per day. For purposes of this proposal, it is assumed that
the individuals would work 365 days. However, based on historical data it is highly likely that
less than 10 individuals would be hired and that they would work less than 365 days. The
General Services Administration (GSA) website provides that a round trip airline ticket from
LAX to DCA is approximately $350.00. The GSA website also provides that the current POV
mileage reimbursement rate is $0.50 per mile. The current inflation rate is 2.02.

RESOURCE REQUIREMENTS ($MILLIONS) REFLECTED IN PRESIDENT’S BUDGET

FY FY FY FY FY | Appropriation Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity Line Item
Army .057 058 059 | .060 061 Oo&M BA 01 133
BA 04/ 4AIM /
Navy/USMC | .057 058 059 | .060 061 O&M BA 04 AAAG
Air Force .057 058 059 | .060 061 Oo&M BA 04 042A
Total 171 A74 | 177 | 180 183
NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY | Appropriation | Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 To Activity | Line Item
Army 10 10 10 10 10 O&M BA 01 133
BA 04/ 4AIM /
Navy/USMC | 10 10 10 10 10 O&M BA 04 AAAG
Air Force 10 10 10 10 10 O&M BA 04 042A
Total 30 30 30 30 30

Changes to Existing Law: This proposal would make the following changes to section 1583 of
title 10, United States Code:

8§ 1583. Employment of certain persons without pay

The Secretary of Defense and the Secretaries of the military departments may each
employ, without pay, not more than 10 persons of outstanding experience and ability. However,
a person so employed may be allowed transportation and not more than $15 a day instead of
subsistence, while away from his home or regular place of business pursuant to employment
under this section.







SEC. 1212. ONE-YEAR AUTHORITY TO FUND OPERATIONS AND ACTIVITIES OF
OFFICE OF SECURITY COOPERATION-IRAQ.

(a) AuTHORITY.—Notwithstanding any other provision of law, the Secretary of Defense
may support United States Government transition activities in Iraq by providing funds for the
operations and activities of the Office of Security Cooperation in Irag and the operations and
activities of security assistance teams in Irag. Such support may include life support,
transportation and personal security, and renovation and construction of facilities.

(b) Source oF FUNDS.—Funds for the purposes of subsection (a) shall be derived from

amounts available for operation and maintenance for the Air Force for fiscal year 2012.

Section-by-Section Analysis

This proposal would authorize funds for the operations and activities of the Office of
Security Cooperation in Irag (OSC-1) and security assistance teams, including life support,
transportation and personal security, and facilities renovation and construction in fiscal year (FY)
2012. In addition, this proposal would allow the Department of Defense to fund through Title 10
the permanent staff positions of those OSC-I personnel who will support transition activities in
Irag by training and advising Iraqi forces.

Budget Implications: This proposal would be funded from within Overseas Contingency
Operations appropriations within the Administration’s FY 2012 Overseas Contingency
Operations, Operation and Maintenance, Air Force request. This proposal has been offset by a
reduction to other program expenditures. The cost is reflected in the following table:

RESOURCE REQUIREMENTS ($MILLION) REFLECTED IN PRESIDENT’S

BUDGET
FY | FY | FY | FY | FY | Appropriation | Budget Df?r?él
2012 | 2013 | 2014 | 2015 | 2016 From Activity Item
O&M-AF $524 | $0 | $0 | $0 | $0 O&M, AF BA04 40206(;
Total $524 | $0 | $0 | $0 | %0

Changes to Existing Law: This proposal would not make any changes to any current laws.







SN

SEC. 1211. ONE-YEAR EXTENSION OF AUTHORITY TO USE FUNDS FOR
REINTEGRATION ACTIVITIES IN AFGHANISTAN.
Section 1216 of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011
(Public Law 111-383; 124 Stat. 4392) is amended—
(1) in subsection (a), by striking “2011” and inserting “2012; and
(2) in subsection (e), by striking “December 31, 2011 and inserting “December
31, 2012”.
Section-by-Section Analysis

This proposal would allow the Secretary of Defense to use up to $50 million of available
Department of Defense operation and maintenance funds to support the reintegration into Afghan
society of former low to mid-level insurgents in fiscal year (FY) 2012, with the funds to remain
available for obligation until December 31, 2012. These funds would enable the Department of
Defense to continue supporting Afghan government reintegration activities—whose momentum
is growing. Reintegration of an increasing number of insurgents would positively contribute to
the U.S. military campaign in Afghanistan and support reaching a political end to the conflict.
U.S. funding of reintegration activities is particularly necessary while the Afghan government
strengthens the formal financial mechanisms to disburse reintegration funds to the sub-national
level.

Budget Implications: This proposal would be funded from within Overseas Contingency
Operations Operation and Maintenance (O&M) appropriations, as requested in the
Administration’s FY 2012 Overseas Contingency Operations request. The cost is reflected in the
following table:

RESOURCE REQUIREMENTS ($MILLIONS

FY FY FY FY FY | Appropriation | Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Item
Reintegration | +50 - - - - O&M, Army 01 136
Total +50 - - - - -

Changes to Existing Law: This proposal would make the following changes to section 1216 of
the ke Skelton National Defense Authorization Act for Fiscal Year 2011;

SEC. 1216. AUTHORITY TO USE FUNDS FOR REINTEGRATION ACTIVITIES IN
AFGHANISTAN.
(a) AuTHORITY.—The Secretary of Defense, with the concurrence of the Secretary of
State, may utilize not more than $50,000,000 from funds made available to the Department of
Defense for operation and maintenance for fiscal year 2041 2012, notwithstanding any other

1






provision of law, to support the reintegration into Afghan society of those individuals who

pledge--

(1) to cease all support for the insurgency in Afghanistan;

(2) to live in accordance with the Constitution of Afghanistan;

(3) to cease violence against the Government of Afghanistan and its international
partners; and

(4) that they do not have material ties to al Qaeda or affiliated transnational
terrorist organizations.
(b) SuBMISSION OF GUIDANCE.—

(1) INnITiAL suBmissiON.—Not later than 30 days after the date of the enactment of
this Act, the Secretary of Defense shall submit to the congressional defense committees a
copy of the guidance issued by the Secretary or the Secretary's designee concerning the
allocation of funds utilizing the authority of subsection (a). Such guidance shall
include—

(A) mechanisms for coordination with the Government of Afghanistan and
other United States Government departments and agencies as appropriate; and
(B) mechanisms to track rates of recidivism among individuals described

in subsection (a).

(2) MobpIFicAaTIONS.—If the guidance in effect for the purpose stated in paragraph
(1) is modified, the Secretary of Defense shall submit to the congressional defense
committees a copy of the modification not later than 15 days after the date on which such
modification is made.
(c) REpoORTS.—Not later than 180 days after the date of the enactment of this Act, and

every 180 days thereafter, the Secretary of Defense shall submit to the appropriate congressional
committees a report on activities carried out utilizing the authority of subsection (a).

(d) APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.—In this section, the term

“appropriate congressional committees” means--

(1) the congressional defense committees; and

(2) the Committee on Foreign Affairs of the House of Representatives and the
Committee on Foreign Relations of the Senate.
(e) ExPIRATION.—The authority to utilize funds under subsection (a) shall expire at the

close of Becember-31.2041 December 31, 2012.







SEC. 1208. ONE-YEAR EXTENSION OF AUTHORITY TO TRANSFER DEFENSE
ARTICLES AND PROVIDE DEFENSE SERVICES TO THE MILITARY
AND SECURITY FORCES OF IRAQ AND AFGHANISTAN.
Subsection (h) of section 1234 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2532), as amended by section 1214(a) of the Ike Skelton
National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4391),

is amended by striking “December 31, 2011 and inserting “December 31, 2012”.

Section-by-Section Analysis

Section 1234 of the National Defense Authorization Act (NDAA) for Fiscal Year (FY)
2010 (Public Law 111-84) provides the authority to transfer non-excess defense articles from the
Department of Defense stocks without reimbursement from the Governments of Iraq or
Afghanistan. Section 1214 of the FY 2011 NDAA extended section 1234 until December 31,
2011. The rationale of the extension was to align drawdown efforts in Iraq, and the concomitant
ability of departing units of U.S. Forces Iraq to source non-excess equipment in use in Iraq or
Kuwait for transfer under the provisions of Section 1234.

This proposal would allow additional time for the turn-in by units departing Iraq,
processing, and any necessary minor maintenance of equipment before transfer. This extension
is especially helpful for U.S. Forces-Iraq in the event that the equipment needed for transfer may
be sourced from the last units to depart, and would prevent the need for emergent legislation to
authorize transfers that may be required past December 31, 2011. Since the Services request
reimbursement of the equipment and services provided to enable the transfer in their independent
budget requests, this extension has no budgetary impact.

Budget Implications: This proposal should not have any budget implications. The equipment to
be transferred under Section 1234 is non-excess. The Services are requesting budget authority as
shown in the below table for replacement equipment in their annual appropriations submissions.
This proposal only extends the execution window for transfer of the equipment already identified
and the replacement requests are already in Service Program Objectives Memoranda. The
Department of Defense has not planned any new Section 1234 transfers beyond what has already
been identified and notified to Congress.





RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Iltem
$.9 0 0 0 0 Other Procurement , BA1L 10
Army
Procurement of
$1.5 0 0 0 0 WE&TCV, Army BA2 20
$.4 0 0 0 0 Other Procurement , BA3 30
Army
$1.1 0 0 0 0 Other Procurement, BA7 70
Navy
$68.0 0 0 0 0 Procurement, Marine BAS 50
Corps
Total | $72.0 0 0 0 0

Changes to Existing Law: This proposal would make the following changes to section 1234 of
the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.
2532), as amended by section 1214(a) of the Ike Skelton National Defense Authorization Act for
Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4391):

SEC. 1234. AUTHORITY TO TRANSFER DEFENSE ARTICLES AND PROVIDE
DEFENSE SERVICES TO THE MILITARY AND SECURITY FORCES
OF IRAQ AND AFGHANISTAN.
(a) AuTHORITY.—The Secretary of Defense, with the concurrence of the Secretary of
State, is authorized to transfer defense articles from the stocks of the Department of Defense,
without reimbursement from the Government of Iraq or the Government of Afghanistan, and to
provide defense services in connection with the transfer of such defense articles, to—
(1) the military and security forces of Irag to support the efforts of those forces to
restore and maintain peace and security in that country; and
(2) the military and security forces of Afghanistan to support the efforts of those
forces to restore and maintain peace and security in that country.

* * * * * * *

(h) ExPIRATION.—The authority provided under subsection (a) may not be exercised after
Deecember-31,2011 December 31, 2012.

* * * * * * *
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SEC. 605. REVISION TO CERTAIN DEFINITIONS RELATING TO FAMILIES OF
SERVICEMEMBERS FOR PURPOSES OF FAMILY AND MEDICAL
LEAVE.

(a) DEFINITIONS APPLICABLE UNDER FAMILY AND MEDICAL LEAVE ACT OF 1993.—
(1) DEFINITION OF “COVERED ACTIVE DUTY”.—Paragraph (14) of section 101 of
the Family and Medical Leave Act of 1993 (29 U.S.C. 2611) is amended—
(A) by striking “to a foreign country” in subparagraphs (A) and (B); and
(B) by inserting “, 12301(d), 12301(g), or 12310” after “section
101(a)(13)(B)” in subparagraph (B).
(2) DEFINITION OF “COVERED SERVICEMEMBER”.—Paragraph (15)(A) of such
section is amended by inserting “inpatient or” before “outpatient status”.
(b) DEFINITIONS APPLICABLE TO LEAVE FOR CIVIL SERVICE EMPLOYEES.—
(1) DEFINITION OF “COVERED ACTIVE DUTY”.—Paragraph (7) of section 6381 of
title 5, United States Code, is amended—
(A) by striking “to a foreign country” in subparagraph (A) and (B); and
(B) by inserting “, 12301(d), 12301(g), or 12310 after “section
101(a)(13)(B)” in subparagraph (B).
(2) DEFINITION OF “COVERED SERVICEMEMBER”.—Paragraph (8)(A) of such
section is amended by inserting “inpatient or” before “outpatient status”.
(3) TECHNICAL AMENDMENT.—Paragraph (7)(B) of such section is further
amended by striking “, United States Code”.

Section-by-Section Analysis





This proposal would modify the definitions of “covered active duty” and “covered
servicemember” as they appear in section 101 of the Family Medical and Leave Act (FMLA) of
1993 and in 5 U.S.C. 6381 (as those sections were amended by section 585 of the National
Defense Authorization Act for Fiscal Year 2008 and further amended by section 565 of the
National Defense Authorization Act for Fiscal Year 2010) to correct oversights in current FMLA
protections. Expanding the definitions of “covered active duty” and “covered servicemember”
will help leadership “keep the faith” with the families of our servicemembers which will help
maintain a competitive edge in recruiting and retaining the best talent in the Nation.

As currently written, the definition of “covered active duty” would not apply to active
duty members who are stationed or deployed within the US or its territories, yet who may be
afloat or at remote locations, or to Reserve Component members on 10 U.S.C. 12301(d) orders
(order to active duty with the consent of the member), 12301(g) orders (captive status), or 12310
orders (Reservist on active duty to perform Active Guard and Reserve duty organizing,
administering, recruiting, instructing, or training the reserve components). The families of
members performing active duty under these authorities should not be excluded from FMLA
protections.

As currently written, the definition of "covered service member" would not specifically
apply to servicemembers who are in an inpatient status. For example, individuals with traumatic
brain injury may always be inpatient and never move to an outpatient status.

Budget Implications: Leave pursuant to FMLA authorities is not paid leave, so this proposal
has no cost to DoD. FMLA leave is a benefit for the families of servicemembers who meet
certain status requirements and therefore this proposal will not affect the members of the
services.

Changes to Existing Law: This proposal would make the following changes to section 101 of
the Family and Medical Leave Act of 1993 (29 U.S.C. 2611) and 5 U.S.C. 6381

FAMILY AND MEDICAL LEAVE ACT OF 1993

SEC. 101. DEFINITIONS.
As used in this title:
(1) **k*k
EE S i b
(14) CoVERED ACTIVE DUTY.—The term “covered active duty” means—

(A) in the case of a member of a regular component of the Armed Forces,
duty during the deployment of the member with the Armed Forces to-aforeign
eountry; and

(B) in the case of a member of a reserve component of the Armed Forces,
duty during the deployment of the member with the Armed Forces to-afereigh
eountry under a call or order to active duty under a provision of law referred to in
sections 101(a)(13)(B), 12301(d), 12301(q), or 12310 of title 10, United States
Code.






(15) CoVvERED SERVICEMEMBER.—The term ‘covered servicemember’ means—

(A) a member of the Armed Forces (including a member of the National
Guard or Reserves) who is undergoing medical treatment, recuperation, or
therapy, is otherwise in inpatient or outpatient status, or is otherwise on the
temporary disability retired list, for a serious injury or illness; or

(B) a veteran who is undergoing medical treatment, recuperation, or
therapy, for a serious injury or illness and who was a member of the Armed
Forces (including a member of the National Guard or Reserves) at any time
during the period of 5 years preceding the date on which the veteran undergoes
that medical treatment, recuperation, or therapy.

EE I I I

TITLE 5, UNITED STATES CODE
§ 6381. Definitions
For the purpose of this subchapter—
(1) *k%k
R S i S
(7) COVERED ACTIVE DUTY.—The term “covered active duty” means—

(A) in the case of a member of a regular component of the Armed Forces,
duty during the deployment of the member with the Armed Forces to-afereigh
country; and

(B) in the case of a member of a reserve component of the Armed Forces,
duty during the deployment of the member with the Armed Forces to-afereigh
eountry under a call or order to active duty under a provision of law referred to in
sections 101(a)(13)(B), 12301(d), 12301(q), or 12310 of title 10 Ynited-States
Code

(8) CoVERED SERVICEMEMBER.—The term “‘covered servicemember’ means—

(A) a member of the Armed Forces (including a member of the National
Guard or Reserves) who is undergoing medical treatment, recuperation, or
therapy, is otherwise in inpatient or outpatient status, or is otherwise on the
temporary disability retired list, for a serious injury or illness; or

(B) a veteran who is undergoing medical treatment, recuperation, or
therapy, for a serious injury or illness and who was a member of the Armed
Forces (including a member of the National Guard or Reserves) at any time
during the period of 5 years preceding the date on which the veteran undergoes
that medical treatment, recuperation, or therapy.
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SEC. 1103. EXPANSION OF PERSONS ELIGIBLE FOR EXPEDITED FEDERAL
HIRING FOLLOWING COMPLETION OF NATIONAL SECURITY
EDUCATION PROGRAM SCHOLARSHIP.

Section 802(k) of the David L. Boren National Security Education Act of 1991 (50

U.S.C. 1902(k)) is amended to read as follows:

“(k) EMPLOYMENT OF PROGRAM PARTICIPANTS.—

“(1) APPOINTMENT AUTHORITY.—The Secretary of Defense, the Secretary of
Homeland Security, the Secretary of State, or the head of a Federal agency or office
identified by the Secretary of Defense under subsection (g) as having national security
responsibilities—

(A) may, without regard to any provision of title 5 governing
appointments in the competitive service, appoint an eligible program
participant—

“(i) to a position in the excepted service that is identified under
clause (i) of subsection (b)(2)(A) as contributing to the national security;
or

“(ii) subject to clause (ii) of such subsection, to a position in the
excepted service in such Federal agency or office with national security
responsibilities; and
(B) may, upon satisfactory completion of two years of substantially

continuous service by an incumbent who was appointed to an excepted service

position under the authority of subparagraph (A), convert the appointment of such

individual, without competition, to a career or career conditional appointment.
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“(2) ELIGIBLE PROGRAM PARTICIPANT.—For purposes of paragraph (1), the term
‘eligible program participant’ means an individual who—

“(A) has successfully completed an academic program for which a
scholarship or fellowship under this section was awarded; and
“(B) at the time of the appointment of the individual to an excepted

service position under paragraph (1)(A)—

“(i) under the terms of the agreement for such individual’s
scholarship or fellowship that was awarded under this section, owes a
service commitment to a Department or such Federal agency or office
referred to in paragraph (1);

“(i1) is employed by the Federal Government under a non-
permanent appointment to a position in the excepted service that has
national security responsibilities; or

“(iii) is a former civilian employee of the Federal Government who
has less than a one-year break of service from the individual’s last period
of Federal employment in a non-permanent appointment in the excepted
service with national security responsibilities.

“(3) TREATMENT OF CERTAIN SERVICE.—In the case of an individual described in
paragraph (2)(B)(ii) or (2)(B)(iii) who receives an appointment under paragraph (1)(A),
any period that the individual served in a position with the Federal Government may be
counted towards satisfaction of the service requirement under paragraph (1)(B) if that

service—





“(A) in the case of an appointment under clause (i) of paragraph (1)(A),
was in a position that is identified under clause (i) of subsection (b)(2)(A) as
contributing to the national security; or

“(B) in the case of an appointment under clause (ii) of paragraph (1)(A),
was in the Federal agency or office in which the appointment under that clause is
made.”.

Section-by-Section Analysis

This proposal would allow the Secretary of Defense and other agencies and organizations
with national security responsibilities to appoint to the excepted service those individuals who
have successfully completed the requirements of the National Security Education Program
(NSEP) and meet eligibility for appointment. Award recipients are required by the NSEP to
enter into a service commitment before receipt of an award. The current legislation restricts
eligibility for excepted service appointment to only those graduates who have a service
commitment at the time of appointment. The legislation is restrictive and eliminates a candidate
pool of NSEP graduates with critical language and cultural skill and who are interested in
Federal government civilian employment.

Section 802 of the David L. Boren National Security Act of 1991 (50 U.S.C. 1902),
provides an excepted appointing authority to bring graduates who have a NSEP service
obligation into the workforce. This proposal would expand this authority and provide
management with a pipeline of talent who can be quickly hired for current and future needs of
the Department of Defense and who have the required language, cultural and regional expertise
and skills needed to achieve its national security mission. This proposal would provide the
required flexibility the Department needs to bring talented NSEP graduates into the Federal
government so that the Department can achieve a return on investment and recoup monies
invested in these graduates, and so that we can meet the mission needs of the Department.

Specifically, this proposal would amend section 802(k) of the David L. Boren National
Security Education Act of 1991 to broaden the eligible candidate pool of NSEP graduates by
including three categories of individuals eligible for appointment: (1) NSEP graduates who have
a service commitment to complete; (2) NSEP graduates who have completed their NSEP service
commitment and are employed with the Federal government on a temporary appointment; and
(3) NSEP graduates who have completed their service commitment, are former Federal
government employees, and who have less than a one year of break in service from their last
Federal appointment.

Budget Implications: There are no costs associated with enacting this proposal. The authority
would give the Department of Defense a larger candidate pool of NSEP program participants and





graduates from whom to select for appointment to positions having national security
responsibility.

Changes to Existing Law: This proposal would amend section 802(k) of the David L. Boren

National Security Education Act of 1991 (50 U.S.C. 1902), as amended by section 1101 of the
National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2484),
as follows:

SEC. 802. SCHOLARSHIP, FELLOWSHIP, AND GRANT PROGRAM.

(a) *k*k

d .. afagd v/ .. A H |

(k) EMPLOYMENT OF PROGRAM PARTICIPANTS.—

(1) APPOINTMENT AUTHORITY.—The Secretary of Defense, the Secretary of
Homeland Security, the Secretary of State, or the head of a Federal agency or office
identified by the Secretary of Defense under subsection (g) as having national security
responsibilities—

(A) may, without regard to any provision of title 5 governing
appointments in the competitive service, appoint an eligible program
participant—

(i) to a position in the excepted service that is identified under
clause (i) of subsection (b)(2)(A) as contributing to the national security;
or

(ii) subject to clause (ii) of such subsection, to a position in the
excepted service in such Federal agency or office with national security
responsibilities; and
(B) may, upon satisfactory completion of two years of substantially

continuous service by an incumbent who was appointed to an excepted service
position under the authority of subparagraph (A), convert the appointment of such
individual, without competition, to a career or career conditional appointment.






(2) ELIGIBLE PROGRAM PARTICIPANT.—For purposes of paragraph (1), the term
“eligible program participant” means an individual who—

(A) has successfully completed an academic program for which a
scholarship or fellowship under this section was awarded; and
(B) at the time of the appointment of the individual to an excepted service

position under paragraph (1)(A)—

(1) under the terms of the agreement for such individual’s
scholarship or fellowship that was awarded under this section, owes a
service commitment to a Department or such Federal agency or office
referred to in paragraph (1);

(i1) is employed by the Federal Government under a hon-
permanent appointment to a position in the excepted service that has
national security responsibilities; or

(iii) is a former civilian employee of the Federal Government who
has less than a one-year break of service from the individual’s last period
of Federal employment in a non-permanent appointment in the excepted
service with national security responsibilities.

(3) TREATMENT OF CERTAIN SERVICE.—In the case of an individual described in
paragraph (2)(B)(ii) or (2)(B)(iii) who receives an appointment under paragraph (1)(A),
any period that the individual served in a position with the Federal Government may be
counted towards satisfaction of the service requirement under paragraph (1)(B) if that
service—

(A) in the case of an appointment under clause (i) of paragraph (1)(A),
was in a position that is identified under clause (i) of subsection (b)(2)(A) as
contributing to the national security; or

(B) in the case of an appointment under clause (ii) of paragraph (1)(A),
was in the Federal agency or office in which the appointment under that clause is
made.







SEC. 1210. TEMPORARY ACQUISITION AUTHORITY WITH RESPECT TO
NORTHERN DISTRIBUTION NETWORK FOR SHIPMENT OF
SUPPLIES TO AFGHANISTAN.

(a) EXTENSION OF AUTHORITY TO PURCHASES TO BE USED BY UNITED STATES FORCES.—
Subsection (b)(1)(C) of section 801 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2399) is amended by inserting “or the United States” after
“Afghanistan”.

(b) TECHNICAL AMENDMENT.—Subsection (f) of such section is amended by striking “on
or after” and all that follows through “Act” and inserting “after October 27, 2012”.

Section-by-Section Analysis

This proposal would provide temporary acquisition authority for purchases to be used by
United States forces (in addition to the existing authority for Afghan forces) under section 801 of
the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.
2399). This change is necessitated by recent developments in the establishment and use of the
Northern Distribution Network.

To support efforts in Irag and Afghanistan, the United States and its allies depend on the
free flow of regular, reliable, large-scale shipments of goods and supplies through Irag and
Afghanistan’s regional neighbors. This is particularly true in Afghanistan, a land-locked country
where United States presence likely will remain high, as will the number of persons providing
civilian and humanitarian assistance.

Most supplies currently enter Afghanistan from the south through Pakistan. Helping to
stabilize other nearby areas, as well as streamlining procurements requirements, will provide
logistical flexibility while providing economic opportunity and stability for the region.
Furthermore, local purchases will decrease transportation costs and risks.

Increased instability in Pakistan highlights the need for the United States to have
additional tools to stabilize supply lines. United States Transportation Command
(USTRANSCOM) and United States Central Command (USCENTCOM) are implementing the
use of the Northern Distribution Network, which consists of air, sea, and land transportation and
multiple routes. This additional tool complements this endeavor.

Budget Implications: This proposal has marginal budget implications as it addresses
procurement processes and sources of supply and not amounts appropriated for procurement of

1





items or services. This proposal only provides flexibility in execution and will not increase the
overall budget requirements of the Department of Defense.

| RESOURCE REQUIREMENTS ($MILLIONS)

FY FY | FY | FY | FY | Appropriation | Budget Dsis:él
2012 2013 | 2014 | 2015 | 2016 From Activity ltern
DLA
0 - - - - - - -
Increase
Baseline | $200M* - - - - Worlenl?ngapltal Various | Various
Total $200M* - - - - Workggngapltal Various | Various

*This amount represents monies expended during FY 2010 under the powers granted by the
current authority. The monies expended come from funds provided in separate appropriations to
DOD elements for the purchase of troop supply materials. No increase in these expenditures is
contemplated in either FY 2011 or FY 2012.

Changes to Existing Law: This proposal would make the following changes to section 801 of
the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.
2399):

SEC. 801. TEMPORARY AUTHORITY TO ACQUIRE PRODUCTS AND SERVICES
PRODUCED IN COUNTRIES ALONG A MAJOR ROUTE OF SUPPLY
TO AFGHANISTAN; REPORT.

(a) IN GENERAL.—In the case of a product or service to be acquired in support of military
or stability operations in Afghanistan for which the Secretary of Defense makes a determination
described in subsection (b), the Secretary may conduct a procurement in which—

(1) competition is limited to products or services that are from one or more
countries along a major route of supply to Afghanistan; or

(2) a preference is provided for products or services that are from one or more
countries along a major route of supply to Afghanistan.

(b) DETERMINATION.—A determination described in this subsection is a determination by
the Secretary that—

(1) the product or service concerned is to be used—

(A) in the country that is the source of the product or service;

(B) in the course of efforts by the United States and the NATO
International Security Assistance Force to ship goods to Afghanistan in support of
military or stability operations in Afghanistan; or

(C) by the military forces, police, or other security personnel of
Afghanistan or the United States;






(2) it is in the national security interest of the United States to limit competition or
provide a preference as described in subsection (a) because such limitation or preference
IS necessary—

(A) to reduce overall United States transportation costs and risks in
shipping goods in support of military or stability operations in Afghanistan;

(B) to encourage countries along a major route of supply to Afghanistan to
cooperate in expanding supply routes through their territory in support of military
or stability operations in Afghanistan; or

(C) to help develop more robust and enduring routes of supply to

Afghanistan; and

(3) limiting competition or providing a preference as described in subsection (a)
will not adversely affect—

(A) military or stability operations in Afghanistan; or
(B) the United States industrial base.

(c) PRODUCTS AND SERVICES FROM A COUNTRY ALONG A MAJOR ROUTE OF SUPPLY TO
AFGHANISTAN.—For the purposes of this section:

(1) A product is from a country along a major route of supply to Afghanistan if it
is mined, produced, or manufactured in a covered country.

(2) A service is from a country along a major route of supply to Afghanistan if it
is performed in a covered country by citizens or permanent resident aliens of a covered
country.

(d) CovereD COUNTRY DEFINED.—In this section, the term *‘covered country’” means
Georgia, Kyrgyzstan, Pakistan, Armenia, Azerbaijan, Kazakhstan, Tajikistan, Uzbekistan,_or
Turkmenistan.

(e) CoNSsTRUCTION WITH OTHER AUTHORITY.—The authority provided in subsection (a)
is in addition to the authority set forth in section 886 of the National Defense Authorization Act
for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 266; 10 U.S.C. 2302 note).

() TERMINATION OF AUTHORITY.—The Secretary of Defense may not exercise the
authority provided in subsection (a) en-er-afterthe-date-occurring-three-years-afterthe-date-of the
enactment-efthis-Actafter October 27, 2012.

(9) REPORT ON AUTHORITY.—Not later than April 1, 2010, the Secretary of Defense shall
submit to the congressional defense committees a report on the use of the authority provided in
subsection (a). The report shall address, at a minimum, the following:

(1) The number of determinations made by the Secretary pursuant to subsection
(b).

(2) A description of the products and services acquired using the authority.

(3) The extent to which the use of the authority has met the objectives of
subparagraph (A), (B), or (C) of subsection (b)(2).

(4) A list of the countries providing products or services as a result of a
determination made pursuant to subsection (b).

(5) Any recommended modifications to the authority.
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SEC. 1019. AUTHORIZATION FOR DEPARTMENT OF DEFENSE TO CARRY OUT

PERSONNEL RECOVERY REINTEGRATION AND POST-ISOLATION

SUPPORT ACTIVITIES.

(a) AUTHORITY.—

(1) The Secretary of Defense may carry out—

(A) reintegration activities for recovered Department of Defense
personnel; and

(B) post-isolation support activities on behalf of any other recovered
person who is a United States Government, allied, or coalition person or a private
United States or foreign national citizen.

(2) As part of such activities, the Secretary may—

(A) provide food, clothing, and essential sundry items for the recovered
person;

(B) pursuant to section 411j(d) of title 37, United States Code, provide
transportation of not more than 3 family members or designated individuals, as
determined by the attending physician or the commander or head of the military
medical facility, to be appropriate for reintegration decompression of the
recovered person and whose presence may contribute to the health and welfare of
the recovered person; and

(C) provide funding for the recovered person’s attendance at events or
functions determined by the attending physician or the commander or head of the
military medical facility to contribute to the recovered person’s psychological

health.
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(3) The Secretary shall ensure that expenditure for activities under this section are
in the best interest of the Government.

(b) DEFINITIONS.—For the purposes of this section:

(1) RECOVERED PERSON.—The term “recovered person” means an individual
returned alive who was separated (as an individual or group) while participating in a
United States-sponsored military activity or mission and who was in a situation of
isolation, detention, or captivity by a hostile entity.

(2) REINTEGRATION.—The term “reintegration” means the process carried out by
the Department of Defense with respect to any recovered Department of Defense
personnel immediately following the termination of an isolating event to—

(A) debrief the recovered person;

(B) decompress the recovered person;

(C) provide for the physical and mental health of the recovered person;
and

(D) return the recovered person to duty as expeditiously as possible.

(3) POST-ISOLATION SUPPORT.—The term “post-isolation support” means support
provided by the Department of Defense to a recovered non-Department person
immediately following the termination of an isolating event to—

(A) debrief the recovered person;
(B) decompress the recovered person;
(C) provide for the physical and mental health of the recovered person;

and





(D) return the recovered person to the person’s normal life as

expeditiously as possible.

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to carry out reintegration and
post-isolation support activities on behalf of recovered isolated personnel.

Reintegration and post-isolation support is a process and effort that enables the physical
and mental healing of recovered personnel following their isolation. This process allows the
Department of Defense (DoD) to debrief recovered personnel to discover information of tactical,
operational, or strategic value and specifically for information concerning the whereabouts of
other missing U.S. persons.

The Secretary will establish policy governing reintegration and post-isolation support
activities and ensure that funds expended for such purposes are expended in the best interest of
DoD and the U. S. Government.

This proposal would define reintegration as the process carried out for recovered DoD
personnel immediately following an isolating event to debrief, decompress, provide for their
physical and mental health, and return them to duty as expeditiously as possible.

This proposal would define post-isolation support as DoD support to recovered non-DoD
personnel immediately following an isolating event to debrief, decompress, provide for their
physical and mental health, and return them to their normal life as expeditiously as possible.

Reintegration and post-isolation support activities commence following the recovery of
personnel who were illegally detained, held hostage, or otherwise missing and isolated from
friendly control. Although reintegration activities involve a deliberate and well-defined process
for DoD personnel only, post-isolation support refers to a similar effort that DoD provides for
non-DoD persons when requested, and when it is in the interest of DoD to do so.

Recovered personnel have various essential needs that include food, water, clothing,
medical, shelter, transportation, security, and other sundry requirements. Additionally, recovered
personnel have more complex needs that may require assistance from the mental health
community and the recovered person’s family and/or other sources of support.

It is in the best interest of DoD that recovered personnel and persons receive the best
possible care following their isolation in order to ensure those persons are returned to duty or
their normal life as expeditiously as possible, and that DoD has an opportunity to debrief those
personnel for information of tactical, operational, or strategic value and specifically for
information concerning the whereabouts of other missing U.S. persons.

Current law limits the purchase of food, clothing, accommodation, and sundry items for





recovered persons, particularly if those persons are DoD contractors or non-DoD personnel.
Buying food for individual employees — at least those who are not away from their official duty
station on travel status — generally does not materially contribute to an agency’s mission
performance. As a result, food is generally considered a personal expense. Statute-based
exceptions include: (1) Basic Allowance for Subsistence, 37 U.S.C. 402; (2) Formal Meetings
and Conferences, 5 U.S.C. 4110; (3) Training under 5 U.S.C. 4109 (applicable to civilian
employees) and 10 U.S.C. 4301 and 10 U.S.C. 9301 (applicable to service members), (the
government may provide meals when it is “necessary to achieve the objectives of a training
program.”); and (4) Award Ceremonies (for Civilian Incentive Awards), 5 U.S.C. 4503-4504
(civilian employees incentive awards). Buying clothing for individual employees generally does
not materially contribute to an agency’s mission performance. Therefore, clothing is generally
considered a personal expense unless a statute provides to the contrary. Statute- based
exceptions include: (1) 5 U.S.C. 7903 (authorizing purchase of special clothing, for personnel,
which protects them against hazards in the performance of their duties); (2) 10 U.S.C. 1593
(authorizing DoD to pay an allowance or provide a uniform to a civilian employee who is
required by law or regulation to wear a prescribed uniform while performing official duties); and
(3) 29 U.S.C. 668 (requiring federal agencies to provide certain protective equipment and
clothing pursuant to OSHA).

Current law, specifically section 631 of the National Defense Authorization Act for
Fiscal Year 2006, also limits the transportation of family members and significant others of the
recovered person, which greatly aids reintegration decompression. Lastly, many planned and
necessary expenses designed to transition a recovered person back into society such as dining
events are prohibited by laws that do not currently account for the complex emotional trauma
caused by an isolating event. Statutory-based exceptions are not adequate to provide for
necessary expenses for reintegration and/or post-isolation support activities.

Budget Implications: On average, DoD conducts two reintegration or post-isolation support
activities annually.

ESTIMATED REINTEGRATION AND POST ISOLATION SUPPORT RESOURCE
REQUIREMENTS ($MILLIONS) APPLICABLE TO PROPOSED LEGISLATION

FY | FY | FY | FY | FY | Appropriation | Budget Af’t‘i’\t’i y
2012 | 2013 | 2014 | 2015 | 2016 From Activity | ‘S0
Army 050 | .050 | .050 | .050 | .050 | O&M, A 04 434
Navy 010 | .010 | .010 | .010 | .010 | O&M, N 01 1C6C
Air Force | .010 | .010 | .010 | .010 | .010 | O&M, AF 01 117
Marines | .020 | .020 | .020 | .020 | .020 | O&M, MC 04 AAAG
NORTHCOM | 0 0 0 0 0 O&M, AF 01 15A
SOUTHCOM | 020 | 020 | 020 | 020 | 020 | O&M, A 01 138
CENTCOM | .040 | .040 | .040 | .040 | 040 | O&M, AF 01 15A
EUCOM | 040 | 040 | 040 | 040 | 040 | O&M, A 01 138






AFRICOM .010 | .010 | .010 | .010 | .010 0o&M, A 01 138
PACOM .010 | .010 | .010 | .010 | .010 O&M, N 01 1CCM
Total 210 | .210 | .210 | .210 | .210

Changes to Existing Law: This proposal would not change the text of existing provisions of

law.
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SEC. 1018. QUADRENNIAL LONG-TERM PLAN FOR THE PROCUREMENT OF

AIRCRAFT FOR THE NAVY AND THE AIR FORCE.

(a) IN GENERAL.—Section 231a of title 10, United States Code, is amended to read as
follows:
“§ 231a. Long-range plan for procurement of aircraft for the Navy and Air Force

“(a) QUADRENNIAL AIRCRAFT PROCUREMENT PLAN.—ALt the same time that the budget of
the President is submitted under section 1105(a) of title 31 during each year in which the
Secretary of Defense submits a quadrennial defense review, the Secretary of Defense shall
submit to the congressional defense committees a long-range plan for the procurement of
covered aircraft for the Department of the Navy and the Department of the Air Force that
supports the aviation force structure recommendations of the quadrennial defense review.

“(b) MATTERS INCLUDED.—Each aircraft procurement plan under subsection (a) shall
include the following:

“(1) A detailed schedule for procurement of covered aircraft for the Department
of the Navy and the Department of the Air Force for the 10-year period beginning on the
date on which the plan is submitted.

“(2) A notional procurement schedule for the 20-year period beginning on the
date that is 10 years after the date on which the plan is submitted.

“(3) For the procurement schedules under paragraph (1)—

“(A) the estimated levels of annual funding necessary to carry out such
schedule;
“(B) a determination by the Director of Cost Assessment and Program

Evaluation of the level of funding necessary to carry out such schedules; and
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“(C) an evaluation by the Director of the potential risk associated with
such schedules, including detailed effects on operational plans, missions,
deployment schedules, and fulfillment of the requirements of the commanders of
the combatant commands.

“(c) ASSESSMENT WHEN AIRCRAFT PROCUREMENT BUDGET IS INSUFFICIENT.— If the
budget for a fiscal year provides for funding of the procurement of covered aircraft for either the
Department of the Navy or the Department of the Air Force at a level that is less than the level
determined necessary by the Director of Cost Assessment and Program Evaluation under
subsection (b)(3)(B), the Secretary of Defense shall include with the defense budget materials for
that fiscal year an assessment that describes and discusses the risks associated with the budget,
including the risk associated with a reduced force structure of aircraft that may result from
funding covered aircraft procurement at such level.

“(d) CBO EVALUATION.—Not later than 60 days after the date on which the
congressional defense committees receive the plan under subsection (a), the Director of the
Congressional Budget Office shall submit to such committees a report assessing the sufficiency
of the estimated levels of annual funding included in such plan with respect to the budget
submitted during the year in which the plan is submitted and the future-years defense program
submitted under section 221 of this title.

“(e) DEFINITIONS.—In this section:

“(1) The term “covered aircraft’ means the following:

“(A) Fighter aircraft.

“(B) Attack aircraft.

“(C) Bomber aircraft.
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“(D) Strategic lift aircraft.

“(E) Intratheater lift aircraft.

“(F) Intelligence, surveillance, and reconnaissance aircraft.

“(G) Tanker aircraft.

“(H) Any other major support aircraft designated by the Secretary of

Defense for purposes of this section.

“(2) The term ‘budget’, with respect to a fiscal year, means the budget for that
fiscal year that is submitted to Congress by the President under section 1105(a) of title
3L

“(3) The term “defense budget materials’, with respect to a fiscal year, means the
materials submitted to Congress by the Secretary of Defense in support of the budget for
that fiscal year.

“(4) The term “quadrennial defense review’ means the review of the defense
programs and policies of the United States that is carried out every four years under
section 118 of this title.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 9 of such
title is amended by striking the item relating to section 231a and inserting the following new
item:

‘“231a. Long-range plan for procurement of aircraft for the Navy and the Air Force.”’.

Section-by-Section Analysis

This proposal would convert the Air Force and Navy aircraft procurement plan
requirement under section 231a of title 10, United States Code, from an annual to a quadrennial
requirement. Quadrennial reporting would provide adequate update insights in a procurement
process that exhibits relatively small fluctuations in the long term. Furthermore, the current plan
supplements several other information sources supporting Congressional oversight of
procurement in the fiscal years defense plan (FYDP). The annual reporting requirement is also

3





inefficient. On a quadrennial cycle, the report will provide Congress sufficient understanding of
aircraft procurement plans while improving Department of Defense (DoD) efficiency.

Aircraft procurement plans beyond the FYDP exhibit relatively small fluctuations from
one year to the next. Comparing the Fiscal Year (FY) 2012 plan to the previous year’s report,
most procurement remained largely unchanged. Outside the FYDP, procurement and inventory
data follow steady and predictable patterns centering on introduction, sustainment, and
recapitalization of major weapons systems. These plans involve level of effort funding guided
by rough economic assumptions and coarse service obligation authority estimates. Procurement
plans specific to an aircraft type are also captured in selected acquisition reports. In fact, barring
aircraft industry perturbations similar to those recently experienced in the F-35 program, the
quadrennial defense review and the analyses supporting it constitute the major source of change
to procurement and force structure.

Within the FYDP, aircraft procurement is divulged through a variety of media. The
budget rollout and hearing process provides the members of Congress an in-depth review of what
aircraft will be procured and why. The inventory data associated with the Presidential budget
provide Congress detailed insights into planned procurement and inventories by aircraft type. By
definition, service procurement and inventory plans within the FYDP are affordable within the
planned DoD budget. And, every year, both Office of the Secretary of Defense (OSD) and the
services respond to numerous Congressional inquiries involving specific aircraft programs. DoD
procurement plans within the FYDP will be no less clear if the Sec 231a report is converted to a
quadrennial cycle.

The conversion to quadrennial reporting would also improve DoD efficiency. The
department endures staggering reporting requirements levied by Congress and among its
components. The FY 2011 aircraft procurement plan cost DoD an estimated 37,000 dollars. By
converting the report to a quadrennial requirement, the DoD could save over 110,000 dollars
better spent on other endeavors.

The aircraft procurement plan requirement in section 231a of title 10, United States Code,
merits revision. On a quadrennial reporting interval, Congress will gain an accurate long-term
appraisal of DoD procurement plans consistent with the quadrennial defense review. The annual
budget process will clarify procurement plans as they draw closer and enter the FYDP. And, the
OSD and service staffs will save time and money. Legislative relief converting the aircraft
procurement plan to a quadrennial requirement should be effected for FY 2012.

The proposal does omit the requirement in present law (10 U.S.C. 231a(a)(2)) to certify
that the budget for the fiscal year in which the plan is submitted and the budget for the future-
years defense program are sufficiently funded. Since the President’s budget proposals are a form
of legislative recommendation, this provision could raise concerns under the Recommendations
Clause, which commits to the President the discretion to recommend only “such Measures as he
shall judge necessary and expedient.” Therefore, notwithstanding that the provision is in current
law, DoD has omitted that provision from the text of the proposed revision.

Budget Implications: This report has minimal budget implications save for the manpower and





resultant financial savings it creates. However, compiling the annual report costs the DoD
approximately $37,000 per year, leading to $111,000 total savings by transitioning to a
quadrennial requirement.

Changes to Existing Law: This proposal would replace the existing text of section 231a of title
10, United States Code, with a new text. The new text is shown in the proposal above. The
current text of that section is set forth below:
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SEC. 546. REPEAL OF MANDATORY HIGH-DEPLOYMENT ALLOWANCE.
(a) REPEAL OF AUTHORITY FOR PAYMENT OF HIGH-DEPLOYMENT ALLOWANCE.—
(1) IN GENERAL.—Section 436 of title 37, United States Code, is repealed.
(2) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 7
of such title is amended by striking the item relating to section 436.
(b) REPEAL OF REQUIREMENTS RELATING TO MANAGEMENT OF DEPLOYMENT OF
MEMBERS.—
(1) IN GENERAL.—Section 991 of title 10, United States Code, is repealed.
(2) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 50

of such title is amended by striking the item relating to section 991.

Section-by-Section Analysis

This proposal repeals a currently-suspended requirement to pay High Deployment
Allowance (HDA) (37 U.S.C. 436). Section 436 of title 37, United States Code, authorizes a
servicemember to receive a monthly HDA if the member at any time during the month: (1) has
been deployed for over a threshold of 191 consecutive days; (2) has been deployed for over an
established threshold during the previous 730 days; or (3) in the case of a Reserve component
member, is on active duty under specified conditions and periods of time. The monthly rate of
this allowance cannot exceed $1,000 and is in addition to all other pays and allowances a service
member may be entitled to.

10 U.S.C 991 and 37 U.S.C 436 put forth a pre-war construct (enacted before September
11, 2001) to manage individual operational tempo, and do not allow the flexibility the
Department of Defense (DoD) or the Services need to compensate, establish deployment and
dwell expectations, and influence retention behavior for servicemembers who are deployed in
support of the Global War on Terrorism. These provisions of law were enacted within the
context of the conditions at the time - primarily a peacetime and contingency operations
environment. Additionally, the definition of “deployment” in the statute is much broader in
scope than would be expected in today’s wartime environment. For example, the definition
currently includes routine training exercises and staff organizational meetings at other military
installations where the individual’s quality of life remains relatively high. The intent of this law
was to limit individual member operational tempo and to levy monetary punishment on the
member’s organization should the leadership choose to violate those limits of operational tempo.
As such, the law mandated that the HDA would be paid from Operation and Maintenance
(O&M) funds for the military department in which the member serves. The view at the time was





that control of individual operational tempo would improve quality of life and therefore benefit
the Nation’s military with stronger individual member retention.

While the requirement to pay HDA is presently suspended, the requirement to track HDA
days is not. HDA will take effect upon termination of the National Security Waiver Authority.
Any implementation of HDA during the current wartime environment would be a tremendous
drain on unit funds leaving the military with critical budgetary shortfalls during a period when
operations and regenerating equipment remain and would be critical expenses for years to come.

The Department believes that 10 U.S.C 991 and 37 U.S.C 436 are no longer needed.
Since the introduction of HDA in the FY 2000 National Defense Authorization Act (NDAA) on
October 5, 1999, the Services and OSD have developed or improved a number of programs to
compensate the member for periods of high deployment. Foremost, the Secretary of Defense set
expectations and a balance of dwell expected for active component and reserve component
members. These deployment-to-dwell ratios (1:2 for active component and 1:5 for reserve
component) have been institutionalized in the Department and shape compensation and
personnel policies. Personnel programs developed to ameliorate the individual operational
tempo include Post Deployment/Mobilization Respite Absence which grants additional respite
time off following deployments to qualifying service members, more accompanied tours, less
cumbersome hardship separation programs, more non-chargeable leave categories for members,
improved flexible and targeted retention bonus authorities, more family support and advocacy
programs, the New GI Bill, robust child care and youth development programs, and strong
Morale Welfare and Recreation programs at home and deployed locations. In the area of
compensation, the Department worked an increase in Family Separation Allowance from $100 to
$250 per month; an increase in Hostile Fire Pay/Imminent Danger Pay from $150 to $225 per
month; an increase in Basic Pay of approximately 35 percent, the establishment of the Thrift
Savings Program (which allows for additional contributions while in a Combat Zone), and
attained a huge improvement in Regular Military Compensation to slightly above the 70
percentile for enlisted and officer personnel. These are only a few examples of the many
personnel, family and compensation programs that address operational tempo, retention and
quality of life that did not exist in their current forms when 10 U.S.C 991 and 37 U.S.C 436 were
enacted.

The Department believes the issues associated with enactment of HDA have been
addressed over the long years of lessons learned from the war. Most important is that HDA was
established at a time when deployment expectations and security concerns were different than
they are today. Any implementation of HDA would be unnecessary and detrimental to
organizational readiness.

Budget Implications: If the current HDA suspension under 10 U.S.C. 991(d) were to be lifted
and payments resumed without restarting personnel tempo counters, it would create a significant
bill, for the Department at a time when O&M funds are desperately needed to repair equipment
and weaponry stressed by on-going contingency operations in Iraq and Afghanistan.

Changes to Existing Law: This proposal would repeal section 446 of title 37 and section 991 of
title 10, United States Code, as follows:
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SEC. 1213. EXPANSION OF SCOPE OF HUMANITARIAN DEMINING ASSISTANCE

PROGRAM TO INCLUDE STOCKPILED CONVENTIONAL
MUNITIONS.
Section 407 of title 10, United States Code, is amended—

(2) in subsection (a)—

(A) in paragraph (1), by inserting “and stockpiled conventional munitions”
after “demining”; and

(B) in paragraph (3)(A), by inserting *, stockpiled conventional
munitions,” after “landmines”;

(2) in subsection (d)(2), by inserting “, and whether such assistance was primarily
related to the humanitarian demining efforts under subsection (e)(1) or stockpiled
conventional munitions assistance under subsection (e)(2)” after “paragraph (1)”; and

(3) by amending subsection (e) to read as follows:

“(e) DEFINITIONS.—In this section:

“(1) HUMANITARIAN DEMINING ASSISTANCE.—The term “humanitarian demining
assistance’, as it relates to training and support, means detection and clearance of
landmines and other explosive remnants of war.

“(2) STOCKPILED CONVENTIONAL MUNITIONS ASSISTANCE.—The term ‘stockpiled
conventional munitions assistance’, as it relates to support of humanitarian assistance
efforts, means training and support in the disposal, demilitarization, physical security,
and stockpile management of potentially dangerous stockpiles of explosive ordnance.

“(3) INCLUDED ACTIVITIES.—Such terms include activities related to the

furnishing of education, training, and technical assistance with respect to explosive





safety, the detection and clearance of landmines and other explosive remnants of war, and
the disposal, demilitarization, physical security, and stockpile management of potentially
dangerous stockpiles of explosive ordnance.”.

Section-by-Section Analysis

This proposal would expand the scope of humanitarian demining assistance by including
stockpiled munitions under section 407 of title 10, United States Code. This proposal does not
seek any additional programmed funding for humanitarian demining assistance, or significantly
alter any existing authorities or limitations currently delineated in section 407.

The Department of Defense (DoD) currently may provide humanitarian demining
assistance including activities related to the furnishing of education, training, and technical
assistance with respect to the detection and clearance of landmines and other explosive remnants
of war. “Explosive remnants of war”, as defined by the Convention on Certain Conventional
Weapons, Article Two, Protocol V, includes unexploded explosive ordnance and abandoned
explosive ordnance, including stockpiles. However, as currently enacted, section 407 does not
authorize DoD to provide education, training or technical assistance to partner nations that
request assistance with the physical security and stockpile management of degraded and
potentially dangerous stockpiles of explosive ordnance. Physically securing and safely
managing stockpiles is critical to mitigating the loss of innocent civilian life due to the theft of
ordnance, or deterioration of ordnance into a dangerous condition. The physical security of
munitions would preclude their use as improvised explosive devices, which are used as the
equivalent of landmines.

The proposed changes would permit DoD to provide humanitarian demining assistance,
within the scope of section 407, to partner nations with a demonstrated need who request DoD
assistance with physical security and stockpile management of these potentially dangerous or
deteriorated stockpiles of munitions and explosive ordnance. This would help save civilian lives
by preventing the misuse or accidental explosion of ordnance.

The Department of State estimates that since 1995 there have been 218 known
ammunition storage incidents resulting in more than 4,700 fatalities and nearly 5,700 injuries due
to poorly maintained, improperly stored, or inadequately guarded conventional weapons and
munitions. Leveraging DoD’s extensive knowledge and expertise in ammunition accountability,
ammunition storage, and explosive safety areas, in coordination with existing humanitarian
demining assistance and interagency programs, would provide a needed capability to partner
nations and help prevent or reduce the likelihood of these destructive ammunition storage
accidents.

Budget Implications: This proposal is cost neutral because it is not intended to increase the
amount appropriated annually.





RESOURCE REQUIREMENTS ($ MILLIONS)

FY 2012 | FY 2013 | FY 2014 | FY 2015 | FY 2016 | AAPProPriation | Budget | Dash-1
From Activity | Line Item

$5.2 $5.3 $5.5 $5.7 $5.8 OHDACA 01 AGTD

Changes to Existing Law: This proposal would make the following changes to section 407 of
title 10, United States Code:

8 407. Humanitarian demining assistance: authority; limitations

(a) AUTHORITY.—(1) Under regulations prescribed by the Secretary of Defense, the
Secretary of a military department may carry out humanitarian demining and stockpiled
conventional munitions assistance in a country if the Secretary concerned determines that the
assistance will promote either—

(A) the security interests of both the United States and the country in which the
activities are to be carried out; or

(B) the specific operational readiness skills of the members of the armed forces
who participate in the activities.

(2) Humanitarian demining assistance under this section shall complement, and may not
duplicate, any other form of social or economic assistance which may be provided to the country
concerned by any other department or agency of the United States.

(3) The Secretary of Defense shall ensure that no member of the armed forces, while
providing humanitarian demining assistance under this section—

(A) engages in the physical detection, lifting, or destroying of landmines,
stockpiled conventional munitions, or other explosive remnants of war (unless the
member does so for the concurrent purpose of supporting a United States military
operation); or

(B) provides such assistance as part of a military operation that does not involve
the armed forces.

(b) LIMITATIONS.—(1) Humanitarian demining assistance may not be provided under
this section unless the Secretary of State specifically approves the provision of such assistance.

(2) Any authority provided under any other provision of law to provide humanitarian
demining assistance to a foreign country shall be carried out in accordance with, and subject to,
the limitations prescribed in this section.

(c) EXPENSES.—(1) Expenses incurred as a direct result of providing humanitarian
demining assistance under this section to a foreign country shall be paid for out of funds
specifically appropriated for the purpose of the provision by the Department of Defense of
overseas humanitarian assistance.

(2) Expenses covered by paragraph (1) include the following:

(A) Travel, transportation, and subsistence expenses of Department of Defense
personnel providing such assistance.

(B) The cost of any equipment, services, or supplies acquired for the purpose of
carrying out or supporting humanitarian demining activities, including any nonlethal,
individual, or small-team equipment or supplies for clearing landmines or other explosive






remnants of war that are to be transferred or otherwise furnished to a foreign country in

furtherance of the provision of assistance under this section.

(3) The cost of equipment, services, and supplies provided in any fiscal year under this
section may not exceed $10,000,000.

(d) ANNUAL REPORT.—The Secretary of Defense shall include in the annual report
under section 401 of this title a separate discussion of activities carried out under this section
during the preceding fiscal year, including—

(1) a list of the countries in which humanitarian demining assistance was carried
out during the preceding fiscal year;

(2) the type and description of humanitarian demining assistance carried out in
each country during the preceding fiscal year, as specified in paragraph (1), and whether
such assistance was primarily related to the humanitarian demining efforts or stockpiled
conventional munitions assistance as defined in subsection (e);

(3) a list of countries in which humanitarian demining assistance could not be
carried out during the preceding fiscal year due to insufficient numbers of Department of
Defense personnel to carry out such activities; and

(4) the amount expended in carrying out such assistance in each such country
during the preceding fiscal year.

(e) HUMANITARIAN-DEMINING-ASSISTANCE DEFNED-DEFINITIONS.—In this section:

(1) HUMANITARIAN DEMINING ASSISTANCE.—Tthe term “humanitarian demining
assistance”, as it relates to training and support, means detection and clearance of
landmines and other explosive remnants of war.

(2) STOCKPILED CONVENTIONAL MUNITIONS.—The term ‘stockpiled conventional
munitions assistance’, as it relates to support of humanitarian assistance efforts, means
training and support in the disposal, demilitarization, physical security, and stockpile
management of potentially dangerous stockpiles of explosive ordnance. ;

(3) INCLUDED ACTIVITIES.—Such terms ineluding include activities related to the
furnishing of education, training, and technical assistance with respect to explosive
safety, the detection and clearance of landmines and other explosive remnants of war, and
the disposal, demilitarization, physical security, and stockpile management of potentially
dangerous stockpiles of explosive ordnance.
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SEC. 547. THREE-YEAR EXTENSION AND REVISION OF AUTHORITIES
RELATING TO TRANSITION OF MILITARY DEPENDENT STUDENTS
AMONG LOCAL EDUCATIONAL AGENCIES.
(a) ADDITIONAL PROGRAM AUTHORITIES.—Paragraph (2)(B) of section 574(d) of the

John Warner National Defense Authorization Act for Fiscal Year 2007 (20 U.S.C. 7703b note) is

amended—
(1) by inserting “grant assistance” after “To provide”; and
(2) by striking “including—* and all that follows and inserting “including the
following:

“(i) Access to virtual and distance learning capabilities and related
applications.
“(ii) Training programs for teachers.
“(iii) Academic strategies to increase academic achievement.
“(iv) Curriculum development.
“(v) Support for practices that minimize the impact of transition and
deployment.
“(vi) Other appropriate services to improve the academic achievement of
students.”
(b) EXTENSION OF EXPIRATION.—Paragraph (3) of such section is amended by striking
“September 30, 2013” and inserting “September 30, 2016”.
Section-by-Section Analysis
This proposal would authorize the Secretary of Defense to continue to expand its reach to
local educational agencies (LEAS) serving the approximately 92 percent of military students

living in the United States who do not attend Department of Defense Education Activity
(DoDEA) Schools, through September 30, 2016. It would clarify the assistance authorized to be





provided to LEAs by DoDEA. This assistance program supports the unique needs of dependent
children of military members who may transition from Department of Defense schools
worldwide to local public schools in the U.S. every few years during the course of their
elementary and secondary education. This transition is often difficult for these students and the
programs of local public schools to assist them vary in quality and consistency. The quality of
K-12 education is an important criterion for military families as they make career decisions on
assignments, and is directly linked to recruiting and retention in the military services. This
proposal would ensure that quality programs and strategies to improve academic achievement are
being provided to LEAS that need these programs to better serve military dependent children.

Data from the Department of Education show that there are 340 LEAs with a military
child enrollment of five percent or more. Of the 340 LEAS, 153 are not meeting the academic
standards required by their state in reading/language arts and math based on annual tests related
to academic indicators.

Continued force-structure changes will increase the burden on LEAs, many of which are
already low performing. The potential impact on servicemember quality of life may be
problematic for military recruitment, retention, and operational readiness. The assistance
provided to these schools could help recruitment and retention issues in locations with low-
performing schools providing programs and strategies designed to increase academic
achievement.

Budget Implications: DoDEA has a baseline of funding for FY 2012-16. This proposal will not
change funding levels. This submission requests a five-year extension and includes reporting
requirements to address the analysis of the return on investment. This proposal would be funded
from within Department of Defense Operations and Maintenance appropriations. The baseline
funding is outlined below.

RESOURCE REQUIREMENT ($MILLION) REFLECTED IN PRESIDENT'S BUDGET

Dash-1

FY FY FY FY FY | Appropriation | Budget Line

2012 2013 2014 2015 2016 From Activity | Item

DoDEA

OM-DW 20 20 21 21 21 O&M, DW 01 4GTJ
Total 20 20 21 21 21

Changes to Existing Law: The proposal would amend section 574(d) of the John Warner
National Defense Authorization Act for Fiscal Year 2007 (20 U.S.C. 7703b note) as follows:

SEC. 574. PLAN AND AUTHORITY TO ASSIST LOCAL EDUCATIONAL AGENCIES

EXPERIENCING GROWTH IN ENROLLMENT DUE TO FORCE

STRUCTURE CHANGES, RELOCATION OF MILITARY UNITS, OR
BASE CLOSURES AND REALIGNMENTS.

*

*

*

*

* *






(d) TRANSITION OF MILITARY DEPENDENTS AMONG LOCAL EDUCATIONAL AGENCIES.—
(1) The Secretary of Defense shall work collaboratively with the Secretary of Education in any
efforts to ease the transitions of military dependent students from Department of Defense
dependent schools to other schools and among schools of local educational agencies.
(2) The Secretary of Defense may use funds of the Department of Defense Education
Activity for the following purposes:
(A) To share expertise and experience of the Activity with local educational
agencies as military dependent students make the transitions described in paragraph (1),
including transitions resulting from the closure or realignment of military installations
under a base closure law, global rebasing, and force restructuring.
(B) To provide grant assistance programs for local educational agencies with
military dependent students undergoing the transitions described in paragraph (1)
including the following:
(1) Access to virtual and distance learning capabilities and related

applications.-distance-learning-programs,and
(||) Training programs for teachers #&H%ng—pregﬁms—te—rmpmve—the

(iii) Academic strategies to increase academic achievement.
(iv) Curriculum development.
(v) Support for practices that minimize the impact of transition and
deployment.
(vi) Other services appropriate to improve the academic achievement of
students.
(3) The authority provided by this subsection expires September 30, 2043 2016.

* * * * * *
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SEC. 1105. AUTHORITY FOR WAIVER OF RECOVERY OF CERTAIN PAYMENTS
PREVIOUSLY MADE UNDER CIVILIAN EMPLOYEES VOLUNTARY
SEPARATION INCENTIVE PROGRAM.

(a) AUTHORITY FOR WAIVER.—Subject to subsection (c), the Secretary of Defense may
waive the requirement under subsection (f)(6)(B) of section 9902 of title 5, United States Code,
for repayment to the Department of Defense of a voluntary separation incentive payment made
under subsection (f)(1) of that section in the case of an employee or former employee of the
Department of Defense described in subsection (b).

(b) PERSONS CoVERED.—Subsection (a) applies to any employee or former employee of
the Department of Defense—

(1) who during the period beginning on April 1, 2004, and ending on March 1,
2008, received a voluntary separation incentive payment under subsection (f)(1) of
section 9902 of title 5, United States Code;

(2) who was reappointed to a position in the Department of Defense to support a
declared national emergency related to terrorism or a natural disaster during the period
beginning on June 1, 2004, and ending on March 1, 2008; and

(3) with respect to whom the Secretary determines (A) that the employee or
former employee, before accepting the reappointment referred to in paragraph (2),
received a representation from an officer or employee of the Department of Defense that
recovery of the amount of the payment referred to in paragraph (1) would not be required
or would be waived, and (B) that the employee or former employee reasonably relied on

that representation when accepting reappointment.
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(c) REQUIRED DETERMINATION.—The Secretary of Defense may grant a waiver under
subsection (a) in the case of any individual only if the Secretary determines that recovery of the
amount of the payment otherwise required would be against equity and good conscience because
of the circumstances of that individual’s reemployment after receiving a voluntary separation
incentive payment.

(d) TREATMENT OF PRIOR REPAYMENTS. —The Secretary of Defense may, pursuant to a
determination under subsection (c) specific to an individual, provide for reimbursement to that
individual for any amount the individual has previously repaid to the United State for a voluntary
separation incentive payment covered by this section. The reimbursement shall be paid either
from the appropriations into which the repayment was deposited, if such appropriations remain
available, or from appropriations currently available for the purposes of the appropriation into
which the repayment was deposited.

(e) EXPIRATION OF AUTHORITY.—The authority to grant a waiver under this section shall
expire on December 31, 2012.

Section-by-Section Analysis

This proposal authorizes the Secretary of Defense to retroactively waive on a case-by-
case basis repayment of VVoluntary Separation Incentive Pay (VSIP) for certain individuals
reemployed in temporary positions by the Department between June 1, 2004 and March 1, 2008
to support the national emergencies related to terrorism and natural disasters.

Section 9902(f) of title 5, United States Code, authorizes the Secretary of Defense to
establish a program within the Department under which employees may be offered VSIP to
voluntarily separate. VSIP is used to reduce the number of personnel employed by the
Department or to restructure the workforce to meet mission objectives without reducing the
overall number of personnel. Employees who receive VSIP under this authority and
subsequently accept Federal employment or commence work on a personal services contract
within 5 years after the date of separation on which the VSIP was based are required to repay the

entire amount back to the Department of Defense. The Secretary of Defense may only waive the
repayment if the individual involved is the only qualified applicant available for the position.





This initiative provides the Secretary short-term, limited authority to retroactively waive
on a case-by-case basis repayment of the separation pay when the employee accepted
employment with the understanding their repayment obligation was waived due to his or her
return on an emergency basis under the Office of Personnel Management’s (OPM) delegated 9-
11 repayment waiver authority or in response to a natural disaster. This authority sets forth the
framework under which the Secretary of Defense may for reasons of equity and good conscience
waive the indebtedness for approximately 40 individuals.

This limited, case-by-case waiver authority, meets the objectives of the Civilian Human
Resources Strategic Plan to: “provide effective policies and programs related to stability of
employment that support management’s ability to restructure organizations while retaining
needed skills of affected employees and accommaodating their needs in an efficient and humane
manner.”

This provision provides the Secretary of Defense discretion to retroactively waive the
requirement to repay VSIP received under 5 U.S.C. 9902 when certain conditions are met.
Approximately 40 VSIP recipients were temporarily rehired by the Department following the
OPM’s 9-11 flexibilities emergency hiring guidance, which also granted limited authority to
waive repayment of separation pay. This guidance was applicable to all VSIP authorities under
OPM’s jurisdiction, which included 5 U.S.C. 5597 that was used within the Department of
Defense. This authority expired on September 30, 2003, and was replaced on November 24,
2003, by 5. U.S.C. 9902. This new authority granted the Secretary of Defense independent
authority to establish a separate and distinct VSIP program from OPM’s. Unfortunately, some
hiring entities did not realize the distinction between the two authorities and the fact that the 9-
11 flexibilities guidance no longer applied to VSIP authorized under 9902 resulting in a
misinterpretation of the VVSIP waiver provisions. As a result, out of the 40 VSIP recipients
subject to this proposal, , 37 were apparently assured they would not be required to repay their
separation pay based on 9-11 waiver guidance issued by OPM. The other 3 were temporarily
reemployed on an emergency basis following Hurricane Rita. As a result, this provision
provides the Secretary of Defense with the discretionary authority to waive the repayment
requirement based on a case-by-case review of the circumstances associated with the
reemployment of these individuals.

To avoid similar problems, the Department has issued clarifying guidance to the
Components, updated its VSIP and 9-11 Web sites with appropriate disclaimers, and has worked
directly with the Components to resolve questions. To ensure the population covered by this
proposal is finite, the Components reviewed their reemployed VSIP recipients since January
2004 to determine whether they were rehired under the circumstances described above.

Budget Implications: Thirty-nine individuals received the maximum separation pay of $25,000 and
one individual received $7,789. To date only five individuals have made repayments for their
VSIP, totaling $30,275 dollars. The proposal will not increase the overall budget requirements for
the Department of Defense.

RESOURCE REQUIREMENTS ($THOUSAND)

| FY2012 | Appropriation | Budget Activity | Dash-1






From Line ltem
ARNG $28,750.00 O&M, ARNG BA4 431
Alr $1525.00 0&M, AF BA4 042A
Force
Total $30,275.00 - - -
NUMBER OF PERSONNEL AFFECTED
Appropriation - Dash-1
FY 2012 Erom Budget Activity Line Item
ARNG 2 O&M, ARNG BA4 431
Alr 3 O&M, AF BA4 042A
Force
Total 5 - - -

Changes to Existing Law: This proposal would make no change to the text of existing law.






