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)
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)

Applicant for Security Clearance )
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For Government: Francisco Mendez, Esquire, Department Counsel
For Applicant: Pro Se

                            

______________

Decision
______________

HENRY, Mary E., Administrative Judge:

Based upon a review of the case file, pleadings, exhibits, and testimony,  I
conclude that Applicant’s eligibility for access to classified information is denied.

Applicant submitted his Security Clearance Application (SF 86), on June 19,
2007. On June 23, 2008, the Defense Office of Hearings and Appeals (DOHA) issued a
Statement of Reasons (SOR) detailing the security concerns under Guidelines J and E
for Applicant. The action was taken under Executive Order 10865, Safeguarding
Classified Information within Industry (February 20, 1960), as amended; Department of
Defense Directive 5220.6, Defense Industrial Personnel Security Clearance Review
Program (January 2, 1992), as amended (Directive), and the revised adjudicative
guidelines (AG) promulgated by the President on December 29, 2005, and effective
within the Department of Defense for SORs issued after September 1, 2006. 

 
Applicant received the SOR, which he answered on July 7, 2008. He requested a

decision on the written record in lieu of a hearing. 
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On July 23, 2008, Department Counsel prepared an Amended SOR adding an
additional allegation under Guideline E and new allegations under Guideline F.
Department Counsel mailed the Amended SOR to Applicant on this date. Applicant
responded to the Amended SOR on September 11, 2008.

Department Counsel prepared a File of Relevant Material (FORM) and mailed
Applicant a complete copy on September 17, 2008. Applicant received the FORM on
September 17, 2008. He had 30 days from receipt of the FORM to file objections and
submit material in refutation, extenuation, or mitigation. He submitted a written response
but no additional evidence on October 2, 2008. DOHA assigned this case to me on
October 10, 2008. The government submitted 15 exhibits, which have been marked as
Items 1-15 and admitted into the record. Applicant has not submitted any evidence in
support of mitigation.

Findings of Fact

In his Answer to the SOR, dated July 7, 2008, Applicant admitted the factual
allegations in ¶¶ 1.a through 1.m of the SOR, with explanations. He denied the factual
allegations in ¶¶ 1.n and 2.a of the SOR. He denied all the new allegations listed in the
Amended SOR, with explanations.   1

Applicant, who is 41 years old, works as a laborer for a Department of Defense
contractor. He began his job with this employer in January 2006. He has three children,
ages 19, 12, and 11. He and his wife married in 2005.2

As a teenager and young adult, Applicant behaved contrary to the rules and laws
of society. On October 29, 1986, December 15, 1986, and April 11, 1987, the police
arrested and charged Applicant on three separate occasions with larceny by check, a
misdemeanor offense. The court found him guilty and sentenced him to 30 days in jail
on his first arrest. The State nolle prosequi or dismissed the two remaining charges. On
April 28, 1987, the police again arrested Applicant and charged him with a bad check, a
misdemeanor offense, and on June 25, 1987, the police arrested and charged him with
a misdemeanor offense for failure to return rental property. The court found him guilty in
both cases. The record does not provide information on the sentence imposed, if any.   3

On September 28, 1987 and March 1, 1987, the police arrested and charged
Applicant with bad check and making, drawing, uttering, and delivering a fraudulent
check, felonies. The court found him guilty on the March 1, 1987 bad check charge.
Again, the record contains no information on the sentenced imposed, if any. In July
1987, the police arrested and charged Applicant as a habitual traffic offender, a felony,
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based on his traffic offenses, failure to pay fines, and driving on a suspended license.
The court convicted him and sentenced him to five years in jail. He served 14 months in
jail and the remainder of his sentence on probation. The record contains no evidence
which shows the basis for the habitual traffic offender arrest, except for Applicant’s own
statements about his arrests.  4

The police arrested and charged Applicant with perjury, a felony, on August 25,
1988. The court found him guilty on January 3, 1989, but the record contains no
information on the sentence imposed, if any. The police arrested and charged him again
as a habitual traffic offender, a felony, based on traffic offenses and a separate charge
for perjury on May 19, 1990. The court found him guilty and sentenced him to a total of
seven years in jail. He served 14 to 18 months of his sentence.  5

The police arrested him twice more when he was driving a vehicle to work and
charged him as a habitual traffic offender, a felony, on December 9, 1992 and March
23, 1993. The court sentenced him to one year in jail for each offense. He was
incarcerated on January 26, 1994. He served six to eight months.  In 1995, Applicant6

petitioned the court to have the habitual traffic offense ban lifted. The court granted his
request. He has a valid drivers license and no additional arrests since 1993.7

The record contains two credit reports, dated July 7, 2007 and July 15, 2008.
Both reports indicate that Applicant pays his bills timely and as agreed, with two
exceptions. Both reports indicate the court entered a judgment against Applicant in
February 2002, which Applicant denies owing, and an unpaid medical bill, which is not
listed in the Amended SOR. Neither credit report lists any other unpaid judgments
against Applicant. Applicant self-reported that he and his wife filed a Chapter 13
bankruptcy petition in March 2008 because he co-signed a note for another person who
defaulted on the note and the creditor was seeking payment from him. His case was still
in process as of July 16, 2008.The above medical bill was included in the bankrupcty
filing.8

The record contains three court information sheets, which reflect that three
creditors obtained judgments against Applicant. The first court record indicates that a
hospital obtained a judgment against Applicant on February 1, 2002 in the amount of
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$218.61 plus prejudgment interest of $77.96 and interest from the date of judgment.9

The second court record indicates that a realty company obtained a judgment against
Applicant in the amount of $519.59 on December 18, 1998.  The third court record10

shows a judgment entered against Applicant on September 20, 1996 in the amount of
$928.  The court records do not show that the judgments have been satisfied; however,11

Applicant denies owing these debts, stating that he paid these debts or that the debt
was resolved by the court. The judgments are not listed as debts owed in his
bankruptcy petition.  12

The record contains two court case information sheets showing that a hospital
filed two separate garnishment actions against Applicant on January 7, 1998 and April
6, 1998. The record also shows that the garnishee (employer, bank or other entity
holding assets of a judgment debtor) never filed an answer to the garnishment. The
court held a separate hearing for each garnishment on March 30, 1998 and July 17,
1998, respectively. The information sheet shows the result of the hearing as “other” in
both cases. The name of the garnishee is not listed and no amount for a garnishment is
listed. Applicant denies that his salary was garnished. Thus, I infer that the court never
issued the garnishment.  13

When Applicant completed his SF-86, he answered “yes” to Question 23 a, which
asks if he had ever been arrested and charged with a felony offense. In his explanation,
he indicated that he had been arrested for a felony offense and listed his July 1987
felony arrest as a Habitual Traffic Offender and indicated the amount of time he served
in jail. He did not list his other felony arrests as a habitual traffic offender as he
considered all his subsequent arrests to be related to his first arrest. Thus, he did not
think it was necessary to list these arrests.14

Concerning his finances, the Applicant answered “no” to Question 27 a through
d. This question requests information about bankruptcy, garnishment, repossessions,
liens, and judgments for the last seven years. Applicant did not list the 2002 judgment.
All other judgments are more than seven years old and he filed bankruptcy months after
completing his SF-86. In his response to the Amended SOR allegations, Applicant
stated that the judgment had been resolved in the 90s.15
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Policies

When evaluating an Applicant’s suitability for a security clearance, the
administrative judge must consider the revised adjudicative guidelines (AG). In addition
to brief introductory explanations for each guideline, the adjudicative guidelines list
potentially disqualifying conditions and mitigating conditions, which are useful in
evaluating an Applicant’s eligibility for access to classified information.

These guidelines are not inflexible rules of law. Instead, recognizing the
complexities of human behavior, these guidelines are applied in conjunction with the
factors listed in the adjudicative process. The administrative judge’s over-arching
adjudicative goal is a fair, impartial and common sense decision. According to AG ¶
2(c), the entire process is a conscientious scrutiny of a number of variables known as
the “whole person concept.” The administrative judge must consider all available,
reliable information about the person, past and present, favorable and unfavorable, in
making a decision.

The protection of the national security is the paramount consideration. AG ¶ 2(b)
requires that “[a]ny doubt concerning personnel being considered for access to
classified information will be resolved in favor of national security.” In reaching this
decision, I have drawn only those conclusions that are reasonable, logical and based on
the evidence contained in the record. Likewise, I have avoided drawing inferences
grounded on mere speculation or conjecture.

Under Directive ¶ E3.1.14, the Government must present evidence to establish
controverted facts alleged in the SOR. Under Directive ¶ E3.1.15, the Applicant is
responsible for presenting “witnesses and other evidence to rebut, explain, extenuate,
or mitigate facts admitted by applicant or proven by Department Counsel. . . .” The
Applicant has the ultimate burden of persuasion as to obtaining a favorable security
decision.  16
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A person who seeks access to classified information enters into a fiduciary
relationship with the Government predicated upon trust and confidence. This
relationship transcends normal duty hours and endures throughout off-duty hours. The
Government reposes a high degree of trust and confidence in individuals to whom it
grants access to classified information. Decisions include, by necessity, consideration of
the possible risk the Applicant may deliberately or inadvertently fail to protect or
safeguard classified information. Such decisions entail a certain degree of legally
permissible extrapolation as to potential, rather than actual, risk of compromise of
classified information.
 

Section 7 of Executive Order 10865 provides that decisions shall be “in terms of
the national interest and shall in no sense be a determination as to the loyalty of the
applicant concerned.” See also EO 12968, Section 3.1(b) (listing multiple prerequisites
for access to classified or sensitive information).  

Analysis

Guideline J, Criminal Conduct

AG ¶ 30 expresses the security concern pertaining to criminal conduct, “Criminal
activity creates doubt about a person's judgment, reliability, and trustworthiness. By its
very nature, it calls into question a person's ability or willingness to comply with laws,
rules and regulations.”

AG ¶ 31 describes conditions that could raise a security concern and the
following may be disqualifying in this case:

(a) a single serious crime or multiple lesser offenses;

(c) allegation or admission of criminal conduct, regardless of whether the
person was formally charged, formally prosecuted or convicted; and

(f) conviction in a Federal or State court, including a court-martial of a
crime, sentenced to imprisonment for a term exceeding one year and
incarcerated as a result of that sentence for not less than a year.

Between October 1986, when Applicant was 19 years old, and August 1988, the
police arrested him four times for misdemeanor offenses related to check writing and
failure to return rental property, twice for felony check fraud, once for felony perjury, and
once for habitual traffic offender, a felony. Between 1990 and 1993, the police arrested
Applicant three more times as a habitual traffic offender, a felony. His felony arrests
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resulted in convictions and sentences totaling 14 years. He served about three years in
jail. The disqualifying conditions at AG ¶¶ 31 (a), (c) and (f) apply. The government
established its case.  

AG 32 provides conditions that could mitigate security concerns:

(a) so much time has elapsed since the criminal behavior happened, or it
happened under such unusual circumstances that it is unlikely to recur
and does not cast doubt on the individual's reliability, trustworthiness, or
good judgment;

(d) there is evidence of successful rehabilitation; including but not limited
to the passage of time without recurrence of criminal activity, remorse or
restitution, job training or higher education, good employment record, or
constructive community involvement; and,

(e) potentially disqualifying conditions (b) and (f) above, may not be
mitigated unless, where meritorious circumstances exist, the Secretaries
of the Military Departments or designee; or the Directors of Washington
Headquarters Services (WHS), Defense Intelligence Agency (DIA),
National Security Agency (NSA), Defense Office of Hearings and Appeals
(DOHA) or designee, has granted a waiver.

Applicant’s check writing crimes occurred between October 1986 and April 1987,
when he was 19 years old. He has not written a bad check in over 20 years. His felony
convictions related primarily to noncriminal traffic offenses, failure to pay traffic fines,
and driving on a suspended license. Applicant finally learned to follow the rules of the
road. He has a valid driver’s license and has not been arrested for any traffic offenses in
more than 15 years. He is married and a father. He works regularly and manages his
finances. He paid his traffic fines and the court lifted his designation as a habitual traffic
offender in 1995. His criminal conduct occurred many years ago and the record
contains evidence of successful rehabilitation. AG ¶¶ 32 (a) and (d) may be applicable.
However, because he has several old felony convictions for traffic offenses and perjury
when he was young, AG ¶ 32 (e) prohibits mitigation of criminal conduct unless the
Director of DOHA grants a waiver based on meritorious circumstances. Guideline J is
found against Applicant.

Guideline E, Personal Conduct

AG ¶ 15 expresses the security concern pertaining to personal conduct::

Conduct involving questionable judgment, lack of candor, dishonesty, or
unwillingness to comply with rules and regulations can raise questions
about an individual's reliability, trustworthiness and ability to protect
classified information. Of special interest is any failure to provide truthful
and candid answers during the security clearance process or any other
failure to cooperate with the security clearance process.
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AG ¶ 16(a) describes conditions that could raise a security concern and may be
disqualifying:

(a) deliberate omission, concealment, or falsification of relevant facts from
any personnel security questionnaire, personal history statement, or
similar form used to conduct investigations, determine employment
qualifications, award benefits or status, determine security clearance
eligibility or trustworthiness, or award fiduciary responsibilities.

For this guideline to apply, Applicant’s omission must be deliberate. The
government established that Applicant omitted material facts from his SF-86 when he
answered “no” to Question 27 b about his financial record and failed to list all his felony
arrests when he answered Question 23. This information is material to the evaluation of
Applicant’s trustworthiness to hold a security clearance and to his honesty. He denies,
however, that he deliberately falsified his answer to these questions. When a
falsification allegation is controverted, the government has the burden of proving it.
Proof of an omission, standing alone, does not establish or prove an applicant’s intent
or state of mind when the omission occurred. An administrative judge must consider the
record evidence as a whole to determine whether there is direct or circumstantial
evidence concerning an applicant’s intent or state of mind at the time the omission
occurred.  For DC ¶ 16 (a) to apply, the government must establish that Applicant’s17

omission, concealment or falsification in his answer was deliberate.

At the time he completed his SF-86, Applicant thought he had paid all the
judgments against him in the 1990s. He listed no outstanding judgments as debts owed
in his bankruptcy petition. He did not intentionally falsify his answer to Question 27 b.
Concerning his felony criminal arrests, Applicant acknowledged in his SF-86 that he had
a felony arrest and had been sentenced to five years in jail. With this answer, he put the
government on notice that he had a felony criminal conviction and had served time in
jail. He had two arrests and convictions for perjury in 1988 and 1990, which raises a
serious question about his honesty in the past. The issue now is whether his
explanation for failing to list all his felony arrests is truthful given his past perjury
convictions. His perjury convictions are 18 years old. He has not been charged with
perjury or any other crime which raises questions about his honesty in 18 years. All his
arrests as a habitual offender related to traffic offenses, not crimes related to honesty.
He viewed his subsequent arrests as a habitual traffic offender and his perjury as a
continuation of the first arrest for this offense. Given that he changed his life, his
conduct and his youthful attitude and became a law-abiding member of society, I find
that he did not intentionally falsify the SF-86. Guideline E is found in favor of Applicant.

Guideline F, Financial Considerations

The security concern relating to the guideline for Financial Considerations is set
out in AG & 18:      
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Failure or inability to live within one=s means, satisfy debts, and meet
financial obligations may indicate poor self-control, lack of judgment, or
unwillingness to abide by rules and regulations, all of which can raise
questions about an individual=s reliability, trustworthiness and ability to
protect classified information. An individual who is financially overextended
is at risk of having to engage in illegal acts to generate funds. 

The guideline notes several conditions that could raise security concerns. Under
AG & 19(a), an Ainability or unwillingness to satisfy debts@ is potentially disqualifying.
Similarly under AG & 19(c), Aa history of not meeting financial obligations@ may raise
security concerns. Applicant’s credit reports reflect that he pays his bills as agreed,
meaning timely and in the amount due. The old judgments are not listed on his credit
reports. Because judgments are enforceable for ten years in the jurisdiction where the
judgments were obtained and Applicant lives, see State Code 16.1-69.55 B.3., I
conclude that the 1998 judgment would still be listed on Applicant’s credit reports if
unpaid for two more months. Outside of these two small judgments, which Applicant
resolved, he has no history of not paying his debts and bills. Instead, his credit reports
reflect the opposite.  

The court does not directly collect the money due and owing as a result of a
judgment; rather the judgment creditor must collect the debt and can do so through a
variety of legal mechanisms, including garnishment. If the debtor pays the judgment
creditor directly, then the judgment creditor is responsible for notifying the court that the
judgment has been satisfied. In the instant case, Applicant denied owing the judgments
listed in Amended SOR allegations 3.b, 3.c and 3.f stating that the debts are paid. In
light of his denial of these allegations, the burden of proof shifts to the government to
establish that the debts are owed. The court case information sheet is not sufficient
evidence to establish that Applicant has not paid these debts. As discussed above, the
judgment creditor may not have filed a line of satisfaction with the court once the debt
was paid. If this is the case, the court records would still consider the debt unpaid. In
addition, Applicant did not include these judgments in his bankruptcy, which I find is an
indication the debts are paid. His credit reports reflect a very good payment history on
his bills, another indicator he has been truthful about paying these debts. The record
evidence establishes only that a creditor filed a garnishment action on two separate
occasions in 1998, not that the court issued the garnishment and Applicant’s salary was
garnished, particularly since the garnishee did not file an answer and is not identified.
The government has not established its case as to allegations 3.b through 3.f. As for the
bankruptcy, Applicant does not deny he filed for bankruptcy protection. He did not seek
protection because of unpaid bills, but because someone else defaulted on a note he
cosigned. He pays his bills as shown by the credit reports.  Thus, the government has
not established a security concern as he lives within his means and manages his
financial obligations. The allegations under Guideline F are found in favor of Applicant.

Whole Person Concept

Under the whole person concept, the administrative judge must evaluate an
Applicant’s eligibility for a security clearance by considering the totality of the Applicant’s
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conduct and all the circumstances. The administrative judge should consider the nine
adjudicative process factors listed at AG ¶ 2(a):

(1) the nature, extent, and seriousness of the conduct; (2) the
circumstances surrounding the conduct, to include knowledgeable
participation; (3) the frequency and recency of the conduct; (4) the
individual’s age and maturity at the time of the conduct; (5) the extent to
which participation is voluntary; (6) the presence or absence of
rehabilitation and other permanent behavioral changes; (7) the motivation
for the conduct; (8) the potential for pressure, coercion, exploitation, or
duress; and (9) the likelihood of continuation or recurrence. 

Under AG ¶ 2(c), the ultimate determination of whether to grant eligibility for a security
clearance must be an overall common sense judgment based upon careful
consideration of the guidelines and the whole person concept.       

The mitigating evidence under the whole person concept is more substantial. In
reaching a conclusion, I considered the potentially disqualifying and mitigating
conditions in light of all the facts and circumstances surrounding this case. When he
was 19 years old, the police arrested and charged Applicant with misdemeanor and
felony larceny and bad checks several times in less than a year. (See AG & 2(a)(4).) He
has not been arrested, charged or convicted for the crimes related to bad checks since
1987. Prior to July 1987, Applicant’s driving resulted in fines, arrests and suspension of
his license. Despite the suspension of his driver’s license, Applicant continued to drive.
This conduct resulted in his habitual traffic offender arrests and confinement in jail.
Since his last incarceration, Applicant has undergone significant behavioral changes. He
finally matured. He understood the negative consequences of his conduct and changed
his attitude and behavior. He complies with the state motor vehicle laws. He has not
been arrested for any traffic violation in 15 years or criminal conduct in 18 years. He
served his time in jail and paid the court fines imposed by the court. Since his last
release from jail, he follows the rules of society. He works and supports his family. He
pays his bills on a regular basis and has not accumulated excessive, unpaid debts. He
and his wife filed for bankruptcy seven months ago, not because of excessive unpaid
debt, but because he co-signed a loan for an individual who has now defaulted and the
creditor is seeking payment from him. He is married and has three children. As a result,
he has focused his attention on providing a stable domestic environment for his family.
His bankruptcy filing cannot be a source of improper pressure or duress. Of course, the
issue is not simply whether all his debts are paidBit is whether his financial
circumstances raise concerns about his fitness to hold a security clearance. His
finances are insufficient to raise security concerns. (See AG & 2(a)(1).)  

Although not violent crimes, his youthful crimes involving perjury and bad checks,
which pertain to honesty, an important character issue in a security clearance
determination. In the last 15 years, Applicant has conformed with the general rules of
society and is to be commended for his change in behavior. In his discussions with the
investigator, he provided all the information about his youthful conduct and the
punishment imposed on him. He has been truthful about his finances. His conduct in the
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last 15 years reflects a real change in him. I would grant Applicant a clearance given the
changes he has made in the last 15 years; however, under Guideline J AG ¶ 32(e), his
felony convictions preclude him from holding a clearance unless a waiver is granted.

Overall, the record evidence leaves me with questions or doubts as to Applicant’s
eligibility and suitability for a security clearance. For all these reasons, I conclude
Applicant mitigated the security concerns arising from his financial considerations and
personal conduct, but not his criminal conduct. 

Formal Findings

Formal findings for or against Applicant on the allegations set forth in the SOR,
as required by section E3.1.25 of Enclosure 3 of the Directive, are:

Paragraph 1, Guideline J: AGAINST APPLICANT

Subparagraphs 1.a-1.m: Against Applicant
Subparagraph 1.n: For Applicant

Paragraph 2, Guideline E: FOR APPLICANT

Subparagraph 2.a: For Applicant
Subparagraph 2.b: For Applicant

Paragraph 3, Guideline F: FOR APPLICANT

Subparagraphs 3.a-3.f: For Applicant

Conclusion

In light of all of the circumstances presented by the record in this case, it is not
clearly consistent with the national interest to grant Applicant eligibility for a security
clearance.  Eligibility for access to classified information is denied.

                                                              
MARY E. HENRY

Administrative Judge




