GUIDANCE ON NEW OGE REPORTING PROCEDURE:
CONFIDENTIAL FINANCIAL DISCLOSURE REPORT

On May 16, 2006, the Office of Government Ethics (OGE) published a final rule revising the Executive Branch Confidential Financial Disclosure Reporting Regulation, 5 C.F.R. Part 2634.  The final rule will become effective on January 1, 2007.  It makes several changes that affect the Department's confidential financial disclosure reporting program.  
Parts of the new final rule specifically contradict some subsections of DoD 5500.7-R, Joint Ethics Regulation (JER), rendering them ineffective as of January 1st.  The Department of Defense General Counsel distributed the attached memorandum announcing those parts of the JER that are superseded by the new final rule.  The attachment includes separate pages identifying each superseded JER section and its superseding language, so that you may easily insert them into the appropriate locations in your JER.  These changes will be incorporated into the new JER when it is issued.  It also includes a copy of the complete final rule, which may also be found at 71 FR 28229-28239 (PDF-HTML-TXT).    

  This Guidance will cover those changes, as well as the other changes that the final rule makes to our program.
First and foremost is that the filing due date and the reporting period for annual OGE Form 450 filers have been changed.  The cycle is now based on a calendar year, rather than the Government's fiscal year, and the filing due date is changed from October 30 to February 15.  That means that no annual reports will be collected in the fall of 2006.  The next annual report will be due February 15, 2007. OGE expanded the time between the end of the reporting period and the filing date by 15 days to accommodate receipt of end-of-the-year statements.  OGE intends to transition to the new cycle by waiving the October 2006 deadline for incumbent annual filers and by requiring that the February 2007 reports cover the fifteen-month period from October 1, 2005 through December 31, 2006.  This is a one-time requirement.  All subsequent reports will cover only the prior calendar year.  
OGE has not changed the extension period of up to 90 days.  DoD ethics counselors may grant extensions of time up to May 16th.  Please note that DoD will not have an automatic extension, as in the current JER.  Although DoD will not have a Department-wide extension, ethics counselors have the same ability to grant individual extensions as needed.  Because the OGE 450 reports are now due 3 months before the SF 278 reports, we think it is beneficial to collect the 450 reports as soon as possible.  
Second, OGE moved part of the basis for granting exclusions from filing into the definition of who must file.  As of January 1, 2007, to be required to file, an individual must participate personally and substantially through decision or the exercise of significant judgment and without substantial supervision or review in taking certain official actions.  OGE has added some examples and moved one example from the prior exclusion section to help flesh out the meaning.  If an individual has three levels of review, or even just one level of review that is rather extensive, he or she would not be required to file unless the Agency determines that filing is necessary under 5 C.F.R. 2634.904(a)(1)(ii).  We encourage all DoD ethics counselors to use this opportunity to assist supervisor to reconsider who should be filing an OGE Form 450.  
The above change also altered the exclusion standard.  The exclusion section has moved from 5 C.F.R. 2634.905 to 5 C.F.R. 2634.904(b).  There is now only one standard for excluding positions from filing:  when the duties of a position make remote the possibility that the filer will be involved in a real or apparent conflict of interest.  
Third, OGE is eliminating the requirement to report certain interests.  OGE made the section on “Report contents” stand on its own, rather than referring back to the SF 278 subparts.  OGE is revising OGE Form 450 to reflect the changes, although it has not yet finalized its decisions regarding the form.  Until January 1, 2007, new entrants should continue to file their reports on the current form, but should use only the revised form after that date.  
DoD ethics counselors will need to revise their instructional materials.  The specific changes in reporting requirements follow.
In Assets, filers no longer have to report diversified mutual funds because of the exemption at 5 C.F.R. 2640.201(a), but must continue to report sector mutual funds.  Ethics counselors will need to simply and clearly explain the difference between these types of funds to their filers.  OGE incorporated the definition of "diversified" at 5 C.F.R. 2634.907(c)(3)(vii) and cross-referenced the definition of sector mutual fund, found at 5 C.F.R. 2640.102(q).  It also plans to issue advice to reviewing officials on determining if a fund is diversified.  Stay tuned for more guidance.  Also, filers no longer have to distinguish the type of earned income.
In Liabilities, OGE is eliminating the requirement to report student loans, credit card debts, and loans from financial institutions that are based on terms generally available.  
In Agreements, filers no longer have to report the dates of agreements or arrangements, except for those concerning future employment.
There are also several minor administrative considerations.  We will not alter the cycle described in subparagraph 7-300.b.(3)(d) of the JER requiring filers who use the OGE OF 450-A to use the OGE Form 450 in those years divisible by 4.  This means the next due date of the full form for OGE OF 450-A filers will be February 15, 2008. 
Subparagraph 7-301.a.(2) of the JER requires personnel offices to provide a list of personnel required to file an OGE Form 450 by October 15 of each year.  There is no superseding section in OGE's final rule.  Until the new JER is published, we recommend that you just inform personnel offices that the dates of the report were changed, and you now need the list in mid-December.  The same date change applies to subparagraph 7‑301.b.(1) of the JER for submissions by Administrative Officers.  Likewise, for subsection 7-309, which requires a filing status report by December 12 of each year, there is no superseding section.  Until the new JER is published, each DoD DAEO should determine whether to continue to require the report and inform respective commands and installations of a new date, or just discontinue the report.  DoD SOCO is discontinuing the report.

OGE added 5 C.F.R. 2634.903(e) to clarify that no termination OGE Form 450s are required.  This is not a change.  As the exclusion standard, as stated above, was moved to 904(b), section 905 has been renamed "Use of Alternative Procedures" in keeping with its remaining material.  Finally, there are many non-substantive, conforming amendments, including changes to Subparts A, B, C and F of Part 2634, as well as Part 2640.
Calendar for Ethics Counselors
August /September 2006
–
Start notifying your annual filers that they do NOT have to file by October 15th.



Start informing filers of the changes:




Next filing due 2/15






Report period will cover 10/1/05 through 12/31/06



Future annual reports will continue to be filed by 2/15, but reported material will cover prior calendar year



New Form must be used – the good news is that it will require less information

Notify supervisors that there is a new standard for determining who should file.  Offer to assist them to determine who should file.

Notify Personnel or Human Resources offices that you will not need a report of filers in September, but will now need it by mid-December


Advise Administrative Officers (or equivalent) to evaluate positions and review and update lists of required filers in accord with the new standard and timetable
October/November 2006
-
You may need to re-remind some filers who didn't get or remember the change.

December 2006
-
Get report of filers from Personnel and compare it to your list of filers


Request supervisors to make new determinations of who should file based on the new criteria


Start preparing your notice package to filers and make appropriate changes in instructions
January 2007
-
As early in January as possible, distribute your notice package to filers

Although SOCO will try to have the new OGE form on its website in downloadable form as soon as possible, we must wait for OGE to make the new Form available.  Be alert to the best way to get the new Form to your filers.

Mid to Late January 2007
-
Send reminder notices to those who haven't filed and remind them to request an extension if needed  (Extensions up to 90 days [May 16] may be granted)  
Early February 2007
 - 
Send reminder notices to those who haven't filed and remind them to request an extension if needed  (Extensions up to 90 days [May 16] may be granted)

February 15, 2007
 
-
THE NEW DUE DATE


Continue sending late notices and reminders to those with extensions.
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